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THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, and
STATE OF NEW MEXICO, ex rel.
JOSE HERNANDEZ-GIL, DMD,
Relator

Plaintiff,

V. No. Civ. 13-1141 JH/KBM

DENTAL DREAMS, LLC A/K/A DENTAL
EXPERTS, LLC, an llinois limited liability
company, SAMEERA TASNIM HUSSAIN,
DMD, individually andas an organization
agent, DENTAL DREAMS, LLC, a New
Mexico limited liability company, FAMILY
SMILES, LLC, a New Mexico limited
liability company, FRANK VON
WESTERNHAGEN, DDS, individually and
as an organization agent, KOS SERVICES,
LLC, an lllinois limitedliability company, and
KHURRAM HUSSAIN, ESQ., individually
And as an organization agent,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the court on) (ihe Motion for Summary Judgment and
Memorandum in Support (ECF No. 112), filed by Defendants on November 10, 2017; (ii)
Defendants’ Motion to Exclude @ain Opinions and Testimony é¢flaintiff's Expert Witness
(ECF No. 111), filed November 10, 2017; anii) the Motion to Partially Dismiss Amended
Complaint and to Strike (ECF No. 57), filed by Defendants on November 11, 2016. This Court,

having considered the pleadings, motions, briefelesce, and relevant law, concludes that (i)
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Defendants’ motion for summaryiggment should be granted in part and denied in part as
described herein, but the Courillweserve ruling for a hearing on the issue of the liability of
Defendants Dental Dreams, LLC a.k.a. Denadperts, LLC, an llinois limited liability
company, and KOS Services, LLC; (i) Defendantotion to exclude certain opinions of
Plaintiff's expert Dr. Ryan Craig Moffat will be gnted; and (iii) Defendants’ motion to partially
dismiss the amended complaint and to strike will be granted in part and denied in part as
described herein.

A. Defendants’ Motion for Summary Judgment

Defendants filed a motion for summary judgmeaeking dismissal of all claims in the
amended complaint except for Count 25 againstilyg®miles. In Plaintiff's response, he agreed
to the dismissal of the following claims: Cou2®? (Bad faith breach of contract), Count 23
(Fraud in the inducemeniount 24 (Tortious intéerence with contractCount 26 (Intentional
infliction of emotional distress)and Count 27 (Prima facie thrPl.’s Resp. 18 n.2, ECF No.
123. The Court will therefore dises Counts 22-24 and 26-27 andntuo the merits of the
remaining counts.

1. Factual Background'
a. Plaintiff's Hiring and Employer

Plaintiff/Relator Jose Hernandez-Gil (hereieaftPlaintiff”) is a dentist who worked for
Defendant Family Smiles, LLC (“Family Smiles9r an approximately tarweek period in May
2013, pursuant to an Employment Agreemenedapril 30, 2013. Def.’s Mot. for Summ. J.
(“MSJ"), Undisputed Fact (“UF”) § 1, ECRo. 112. The employment agreement was between
Plaintiff and “Family Smiles, LLC, a New Mexidomited liability company, its successors and

assigns, as well as its parent, or any subsidiaffiliate, joint venture or partner of Family

! The following facts are those supported by the record and construed in favor of Plaintiff -theviog party.
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Smiles, LLC (collectively ‘FSL’).” Empdyment Agreement, ECF No. 52-1.

KOS Services, LLC, (“KOS”) is a limited liability company (“LLC”) in Illinois, and its
Articles of Organization form lists Khurram Hussam its registered agent and states that it “has
management vested in ... member ... Khurranssdin.” Defs.’ Reply, Ex. E, ECF No. 127-5 at
6-7 of 14. KOS provides administrative serviéesFamily Smiles and Khurram Hussain is the
President of KOS. Decbf Khurram Hussain 1 1, ECF No. 112-5.

Dental Experts is an LLC, and its llliroiArticles of Amendment list Dr. Sameera
Hussain as a member. Defs.” Reply, Ex. EFE®. 127-5 at 8-10 df4. Dental Dreams was a
New Mexico LLC and Dr. Sameera Hussain was its sole mer8beridat 12-14 of 14; Answer
1 24, ECF No. 56 at 14 of 112.

b. Plaintiff’'s Discovery of Billin g Practices at Family Smiles

Dr. Noah Shafer was a dentist employed by Family Smiles from June 2011 to September
2012, prior to Plaintiff's employrma with Family Smiles. Def.’$1SJ, UF § 2, ECF No. 112. Dr.
Shafer was one of more than 220 dentists wgrkor or affiliated with the entity Defendants
during Plaintiff's employmentd.

While employed by Family Smiles, Dr. Hernandez-Gil treated some patients, who Dr.
Shafer previously had treateS8eeDep. of Hernandez-Gil 17&-174:5, ECF No. 123-2. In
reviewing some of the patientsharts, Dr. Hernandez-Gil foun@aords of treatments that he
believed, based on his examination of the patiemhd not been provided. Decl. of Hernandez-
Gil T 9, ECF No. 123-3. Two dentists for Fam#yniles reported to Plaintiff that they were
worried they were going to be fired because they were unwilling to do medically unnecessary
procedures which Edith Pinto, Regional ManageSamily Smiles’ New Mexico dental clinics,

and the owners of the company were pressuring them to peSeeDep. of Dr. Hernandez-Gil



140:15-141:24, 185:21-186:7, ECF No. 123-1; DetHernandez-Gil 15, ECF No. 123-3.

On May 15, 2013, Plaintiff reported what he ladnd with the patients and charts of Dr.
Shafer to Edith Pinto. Decl. of Hernandez-Gil 1 15-16, ECF No. £2Ri@intiff also told Ms.
Pinto what the other dentists had toldnhiDep. of Dr. Hernandez-Gil 140:15-141:24, 185:21-
186:7, ECF No. 123-1 At the time, Ms. Pinto acted shockdike this was the first she was
hearing of this, and she said she was goingdk into it. Decl. of Hernandez-Gil 1 16, ECF No.
123-3; Dep. of Dr. Hernandezi@85:21-186:10, ECF No. 123-1.

Minutes later on May 15, 2013, Dr. Hernandegi-reported the ituation to Clint
Sandoval, the Atrisco Office Manag&eeDep. of Dr. Hernande&il 185:21-186:24, ECF No.
123-1; Decl. of Hernandez-Gil § 10, ENo. 123-3. Mr. Sandovaimmediately admitted,
“You're going to find a lot of that.” Decbf Hernandez-Gil { 11, ECF No. 123-3. Mr. Sandoval
acted as though he was not upset; instead, he was making fun of it and implying that it was the
culture of the company. Dep. Bfr. Hernandez-Gil 253:9-2ECF No. 123-1. Mr. Sandoval said
that Edith knows all alut and has known all abotite allegations Plaintiff had brought to her

attention. See id.at 185:21-188:7. Dr. Hernandez-Gi#plied that it was fraud. Decl. of

2 Defendants argue that Plaintiff's Declaration and Verified Complaint are self-serving and conclusory, and as such,
the assertions therein dotnecreate a dispute of fact. Plaintiff fileal Verification, swearing to numerous factual
statements in the Verified Amended Complasge Verification, ECF No. 52 at 124 of 125, and he cites in his
response to portions of his Verified Amended Complaint. A district court need nad@oosnclusory allegations

in a verified complaint or affidaviSee Lantec, Inc. v. Novell, In806 F.3d 1003, 1019 (10th Cir. 2002). Plaintiff's
factual assertions regarding reportidg Shafer’s false billing practices Mr. Sandoval and Ms. Pinto are specific

in nature, not conclusory. Although certainly self-servitigese assertions are based on personal knowledge for
which Plaintiff is competent to testify, amad such, his sworn statements are admissigle.id(“an affidavit must

‘be made on personal knowledge, shall set forth sucts f&s would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify te timatters stated therein.”)qting Fed. R. Civ. P. 56(e)
which is now Rule 56(c)(4)). Although Defendants haubmitted evidence contradicting Plaintiff's testimony, at
this stage in the proceedings, the Court must constrifadtsesupported by admissible evidence in Plaintiff's favor.

So long as it is clear that the statement to which Plahsg sworn is “made on personal knowledge” and that he is
“competent to testify on the matters stated,” as require@iday R. Civ. P. 56(c)(4the Court will consider the
statements in the Verified Complaint as it would an affidavit or declaration.

% Defendants dispute that Plaintiff reported fraudulentrigjlior that he reported the assertions made by the other
dentists to Edith Pint&seeDecl. of Edith Pinto {1 3-4, ECF No. 127-2. Defendants do not object based on hearsay
to this assertion, so the Court will not consider this potential objection at this time.
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Hernandez-Gil 1 12, ECF No. 123-3.

On May 16, 2017, Plaintiff spoke with Mr. Sandoval again about Dr. Shafer’s fraudulent
billing practices. Decl. of DiHernandez-Gil § 18, ECF No. 123-3. Mr. Sandoval replied that Ms.
Pinto, Sameera Hussain and “Khurramére all aware of the practicelsl. When Plaintiff
asked who was Khurram, Mr. Sandoval repliedt the was Sameera Hussain’s husband and
attorney for the network of déal clinics and othebusinesses that included Family Smiles,
Dental Dreams, Dent&xperts, and KOSd. Mr. Sandoval referred to ahese entities, together
with other companies in thenetwork, as “the companyld. Mr. Sandoval explained that
Sameera ran the dental side of the businesdg Whurram ran the legal side, and KOS handled
the money siddd. He stated that Sameera and Khurtdossain effectively own or control the
entire network, regardless of whose name is on theltitiér. Sandoval saithat Sameera and
Khurram would not allow an investigation or &uidto the fraudulent iling because it would
cost too much moneyd. Mr. Sandoval then explained that the company used employment
contracts in which dentists cauhot leave the company withoutviig notice a very significant
period of time in advance, prowasis the company would use to derthe dentists that wanted to
leave sooner to meet certain perforgeugoals to gain aearly releaseld. § 19. Mr. Sandoval
explained that performance goals were so high that they virtually required fraud be committed by
those dentistdd.

On May 20, 2013, Plaintiff told Ms. Pinto abalt the files of Dr. Shafer he found with
procedures charted and billed to diteaid, but never actually performeld. § 20. Ms. Pinto

acknowledged she was aware of the billing fraudsaid there were forms fdl out if he found

* Defendants dispute Plaintiff's assertion with contraridence and argue that Plaffirelies only “on his own,
self-serving testimony.” Defs.” Reply, Ex. 1, ECF No. 127-1 at 6 of 15. Defendants, however, do not object to this
evidence as hearsay. Because there ispegific hearsay objection, the Cowitl not consider the hearsay issue or
whether a hearsay exception, such as Rule 801(d)(2)dvequdly, and instead, will consider the contents in the
light most favorable to Plaintiff.



more of these situationtd.  21. On May 22, 2013, Plaintiff found more instances in patient
charts indicating services ha@dn performed and billed, when in fact the services were not
performedlId. { 22. Consistent with Ms. Pinto’s ditern, Plaintiff reported to Mr. Sandoval that
same day the fraudulent charges he discovéded.23. In response, Mr. Sandoval replied “the
company” wanted Plaintiff to do the missing work, fill out a form, and allow his production to be
credited with the work, althoughwould not at that time be billetd. I 24. Plaintiff stated that
the company’s response was inadequate by law atdt theeded to report it and do an auidit.

1 25. Mr. Sandoval said that he knew that waatvihe company was required to do, but it was
not what the company would do becatisey would lose too much moneg. The forms Mr.
Sandoval provided Plaintiff to complete on thésddy certified work wee pre-addressed to
Sameera Hussaitd. 1 26. Plaintiff submitted two such forn&ee id.

Prior to his raising allegations of false Medicaid billing practices, in his first few days of
work, Plaintiff had been getting positive féadk. Dep. of Dr. Hernandez-Gil 214:19-215:8,
ECF No. 123-1. After raising hislagjations, his feedback changédl.

c. Unwanted physical contact

Beginning on May 15, 2013, when Mr. Sandogiscovered that Plaintiff was gay, and
again on May 21, 2013, Mr. Sandoval touched amubed Plaintiff's bak, despite Plaintiff
repeatedly telling him to stofseeVerified Am. Compl. § 175ECF No. 52. On May 24, 2013,
Mr. Sandoval put his hands on Plaintiff, and wirtaintiff yelled and told him never to touch
him again, Mr. Sandoval laughed and left the offidef 178.

On May 25, 2013, Plaintiff reported to Ms. Pintat, after discoveryhat Plaintiff was
gay, Mr. Sandoval had begun touching and rubbiregniif, that this was unwelcome, that

Plaintiff had repeatedly told Mr. Sandoval gtop, Mr. Sandoval dismissed his objections, and



Mr. Sandoval had continuetb an extent that wabecoming sexual harassmeid.  183.
Plaintiff told Ms. Pinto thatMr. Sandoval's complaints to heabout Plaintiff were being
exaggerated in retaliation for these and other objections Plaintiff had voiced during his
employment.d. Ms. Pinto ignored his conceand made no direct responsé. In this same
conversation, Plaintiff reminded Ms. Pinto aballtthe patients he had seen from Dr. Shafer
with either work billed and not dore work that needed to be redot.§ 185
d. Plaintiff's disability and service dog in training

Plaintiff has Generalized Anxietpisorder and a history of PTS[SeeDep. of Kelly
Coleman 54:18-55:17, 56:9-57:11, 61:6-17, 992:24, ECF No. 123-2; lteer from Dr. Kelly
Coleman, ECF No. 123-2 at 21 of 21. Plaintiffeeinsed clinical psychadest, Dr. Kelly Sueoka
Coleman, recommended he address the symptormmis ahxiety disorder using a service dog to
help alleviate some of his anxie§yeeDep. of Kelly Coleman 17:12-13, 57:6-59:3, 74:17-75:3,
80:12-22, 90:19-92:24, ECFdA\N123-2; Letter from Kelly deman, ECF No. 123-2 at 21 of 21.
Plaintiff had a dog Boscoe, a lar@t. Bernard, who was a sewvidog in training. Decl. of Dr.
Hernandez-Gil 7, ECF No. 123-3; Dep. of Bternandez-Gil 118:3-119:9, ECF No. 112-7;
Dep. of Kelly Coleman 77:25-78:3, ECF Na23t2. Dr. Coleman specifically had numerous
conversations recommending Plaintiff use Bosasea service dog to helpm with his general
anxiety he experienced all the tinteeeDep. of Kelly Colemarb8:10-59:3, 74:14-75:3, 77:2-
78:19, 80:1-22, ECF No. 123-2. By letter dagsptember 10, 2012, Dr. Coleman recommended
to the Office of Disability for Service Dogs agueest for a service animal for Dr. Hernandez-Gil.
Letter from Dr. Kelly Coleman, ECF No. 123& 21 of 21. Boscoe had not completed his

certification process and would not complbte training until up taa year after May 201%ee

® Defendants dispute all these allegations of unwanted physical contact and reports Seereay, Aff. of Clint
Sandoval 1 24, ECF No. 112-4. Nevertheless, the Court nawtthie facts in Plaintiff'$avor at this stage of the
litigation.



Dep. of Dr. Hernandez-G1118:3-119:9, ECF No. 112-7.

Plaintiff needed and used Boscoe as aiserdog to assist dumg his commute to the
Atrisco clinic and to help him with his panattacks, should one arisBep. of Dr. Hernandez-
Gil 202:7-203:9, 219:6-221:5, ECF No. 123-1, &22:13-25, ECF No. 112-7. Boscoe was able
to give Plaintiff cues that he was going to have a panic at&exk.id.220:3-222:25, ECF No.
112-7. Even if Boscoe were im@ther room, if Plaintiff could ehim, Boscoe could give him
cues of a panic attack, so Plaintiff could o Boscoe, whose presence could alleviate his
symptomsSee id.

Family Smiles’ Employee Handbook states thats @ae prohibited from all offices, but
“[s]ervice animals are not considered pets.” Decl. of Dr. Hernandez-Gil, Attachment B, ECF No.
123-3 at 12 of 12. Plaintiff disclosed hissability to Ms. Pinto on May 13 and 14, 205ee
Verified Am. Compl. 1 348-49ECF No. 52. He stated thdtis dog Boscoe has trained
responses to and alleviates his symptoms when pr&sntd  349.

On May 24, 2013, Plaintiff also ltbMr. Sandoval thaBoscoe helped ait to and helped
him work through his panic attagksuch as when drivin@eeVerified Am. Compl. § 349, ECF
No. 52. On May 24 or 25, 2013, Plaintiff told Msn#i of his intention to bring Boscoe, who he
said was a service dog, and put him in the offgeeDep. of Dr. Hernadez-Gil 195:24-196:21,
201:3-202:6, ECF No. 123-1. Ms. Pinto told hinattlne could not use the office because too
many people use the office, and he needed to have a cage for EBseae197:7-9, 199:5-22.
Plaintiff indicated that Boscoeould be put in a cage and was crate-trained but that Boscoe
needed to be where he could see Hin218:2-14. Ms. Pinto said th#ttey could talk about it
later because it did hdave to happen nowd. 199:18-22. Plaintiff undergbd that the issue of

the cage was still open and not defingegd.



At some point, Ms. Pinto proposémbusing Boscoe in a back officBee id.Plaintiff,
however, believed that a cage in a back room immpsactical because he would not be able to
see Boscoe, and visual contaath his dog was helpful becautee dog could signal to him that
a panic attack was comin§eeDep. of Dr. Hernandez-G199:5-200:11, ECF No. 112-7, and
223:4-224:6, ECF No. 123-1. He pointed out that pedpd not use the offidee preferred in the
way she said it was useflee id201:3-12, ECF No. 112-7.

On Monday, May 27, 2013, Plaintiff first brougBbscoe to work and placed him in the
clinic’s only office, one which was seldom udeyl Family Smiles’ personnel, and put up a gate
in the office doorway, one whickasily opened with a handi8eeDep. of Dr. Hernandez-Gil
197:13-198:9, 201:8-202:6, ECF No. 123-laiRtiff did not bring a cagdd. 197:13-16. Boscoe
was well-groomed and well-behaved. Decl. of Dr. Hernandez-Gil { 8, ECF No. 123-3. While in
the office on May 27-28th, Boscoe slept and b actively perform funteons as a service dog,
but his presence in the clinic helped Plaintéichuse, if he were to start having a panic attack,
Boscoe could help calm hingeeDep. of Dr. Hernandez-Gil 170:6-17, ECF No. 112-7, and
219:6-221:5, 123-1.

On May 27, 2013, Ms. Pinto came to the clinic with Ann Patrone, Special Projects
Manager. Verified Am. Compl. 11 186, ECFoN52. Ms. Pinto chastised Plaintiff for not
bringing a cage for Boscod&d. Plaintiff responded that he dhanever agreed to bring a cage
because it was impracticable, but that they had bigger problems because he had seen yet another
patient of Dr. Shafer for whirc work was billed and not donéd. Plaintiff stated that the
Network needed to do an audit or someone had to report it to Medidals. Pinto walked
away. |d. Later that day, Plaintiff agaireported to Ms. Pinto ands. Patrone that Dr. Shafer

billed for work not done and that they had to daadit because by law they had to report this to



Medicaid.Id. { 187.
e. Plaintiff's Termination from Family Smiles

On May 28, 2013, Plaintiff brought Boscoe inke office again. Dep. of Dr. Hernandez-
Gil 209:9-12, ECF No. 123-1. At around 2 p.mhufram Hussain and Juliette Boyce called via
Skype Ann Petrone and Clint Sandoval. Pl.'sgRéx. 4, ECF No. 123-4 at 2 of 7. They spoke
before bringing Plaintiff into the calkee id.

Mr. Sandoval told Plaintiff he had to haaeSkype meeting with Khurram Hussain and
asked Plaintiff if he could get Boscoe outloé room. Dep. of Dr. Haandez-Gil 209:9-23, ECF
No. 123-1. Plaintiff left with Bosme and stood outside the open daédr209:24-210:1. Khurram
Hussain asked Mr. Sandoval if there was “sduoeking dog in the clinic,” and Mr. Sandoval
responded yedd. 210:2-8. Mr. Sandoval brougRiaintiff into the room and Mr. Hussain told
him that he had federal, state, and local laws he had to adhere to and health laws and he could not
allow a companion dog in the office, one thatnleeded only for compamship on the drive to
the office.See id.211:2-13. Plaintiff responded that Boscwas a service dog in training and
that he could provide documentatidd. 211:14-16. Mr. Hussain responded that he did not need
to see any documentation, he must leave the dogragé, and if he brought him to work the next
day, he will be firedld. 211:16-21. Plaintiff replied that heould bring him tomorrow because
he is a service dog and that ¢muld provide the paperworld. 211:21-23. Mr. Hussain said he
was satisfied he is a companidog, that he is to stay lmdme or he would be firedd. 211:23-
25. Plaintiff repeated that he’s coming here toow, and Mr. Hussain sdj “[F]ine, then you're
fired. | will send you pap&ork stating that.’ld. 211:25-212:2.

By letter dated May 28, 2013, Peter Stathakiformed Plaintiff: “Pursuant to our

executed agreement, Section Fourteen (14)illgaSmiles, LLC is hereby issuing you formal
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notice of immediate termination. This termioat is issued the 28th day of May, 2013 and will

be effective immediately.” Defs.” Ex. 8, ECF Nbl12-8. Mr. Stathakis, éhSecretary of Family
Smiles and the Chief Financial Officer Dental Experts and KOS, signed the letteee id
Answer {1 22, 27, ECF No. 56 at 13, 16 of 112ct®n 14 of the Employment Agreement
permitted termination for a variety of reasomgluding “[ijn the event Dentist conducts
himself/herself, either personally or professionally, in a manner that FSL deems inconsistent with
or detrimental to achieving the business andgssibnal goals of FSLANnd “[i]f Dentist has
breached the terms of this AgreemeriErhployment Agreement 8§ 14, ECF No. 112-1. The
Employment Agreement requiredaktitiff to provide dental seices “in a pofessional and
courteous mannerld. 8 1.

No patients ever complained to Plaint#bout his care or manner; nor did anyone at
Family Smiles inform him of patient complaints against him while he was working theee.
Dep. of Dr. Hernandez-Gil 203:10-24, ECF No. 12®hintiff never raised his voice with staff
or patientsld. 203:25-204:14.

f. Dr. Moffat's Review of Family Smiles’ Dental Records

Dr. Ryan Moffat is a Board Certified Pediatientist, who Plaintiffhired as an expert
witness to review the billings tdedicaid made by Dr. Shafer while employed at Family Smiles.
Report of Dr. Moffat 1-2, ECF No. 111-1. Dr. Kat analyzed chart notes, radiographs, and

billing statements for all patients seen by Bhafer during the time of his employmeut.at 3’

® Defendants have submitted evidence of patient and csiafplaints against Plaintiff. Plaintiff, however, refutes
those facts through his own sworn, admissible testimony. Moreover, Plaintiff asserts that tdecomhentary
evidence of patient complaints was ceeabn May 30, 2013, after he was fired, supporting an inference that the
allegation of patient complaints was dexh after-the-fact to justify his tefmation. The Court must construe the
evidence and all reasonable inferencebdaderived therefrom in favor of Ridif at this stage. Accordingly, for
purposes of this motion, the Court must view the evidence favorably toward Plaintiff that heotwasle or
unprofessional with patients or staff.

" Defendants assert there is no evidence that Dr. Spaégared office records, bthey admit “Dr. Shafer
contributed to the content of certain patient charts,samde of the treatments he charted were billed to the New
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Dr. Moffat studied the dental ahts of approximately 1,325 patisrgeen by Dr. Shafer over the
course of about 18 monthsl. at 7. Of those 1,325 patieni3t. Moffat found no problems with
the billings for approximately 789 patienBBep. of Dr. Moffatt 50:5-25, ECF No. 111-2. For
212 patients, Dr. Moffat could not form an opinioased on the evidence of whether there were
false or fraudulent claims submitted regarding their dare51:7-52:6. Dr. Moffat thus found
that approximately 1,001 patients of the 1,325 eithdrnot have billing problems or he could
not form an opinion that &re were billing problem$ee id51:7-52:19.

Dr. Moffat opined that he diswered billing problems witl824 patients, some of whom
had billing issues in both “Category A”gterations and “Cagwry B” restorationsSee id.
52:15-53:20. Dr. Moffat defined “Cajery A” restorations as thosaid to have been completed
and billed for, but as to which Dr. Moffat’s @xination of follow-up x-rays showed no evidence
of restorations having been dord.; Report of Dr. Moffat 3, ECF No. 111-1. He defined
“Category B” restorations as those said to hasen completed and billed for as more expensive
fillings, but as to which Dr. Moffat's examination of follow-up x-rays showed were not truly
fillings, but should have been billed as lesgpensive sealants or Preventative Resin
RestorationsSeeReport of Dr. Moffat 3, 5, ECF No. 111-h 324 patient records, Dr. Moffat
concluded Dr. Shafer falsellilled for 332 Category A restations and 1,487 Category B
restorationsSee id.at 3-5. As used in his report, Moffat understood that “false” indicates
error while “fraudulent” indicatemtent associated with a billing error to bill things incorrectly
for some type of personal gaiSeeDep. of Dr. Moffat 39:3, 40:9-13, ECF No. 111-2. Dr.
Moffat calculated approximately $91,251 in the t@mount billed falsely for Category A and

Category B restorationSeeReport of Dr. Moffat 4-5, ECF No. 111%1.

Mexico Medicaid program.” Defs.” Reply, Ex. A at 1, ECF No. 127-1.
8 Defendants have moved to exclude the testimony of Dffatithat Dr. Shafer acteditl fraudulent intent when
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2. STANDARD

On a motion for summary judgment, the vimy party initially bears the burden of
showing that no genuine issue of material fact ex@&spolia v. Los Alamos Nat'l Lal®92
F.2d 1033, 1036 (10th Cir. 1993). Once the moyiagy meets its burden, the nonmoving party
must show that genuine issues remain for tichl.The nonmoving party must go beyond the
pleadings and by its own affidavits, or by tHepositions, answers to interrogatories, and
admissions on file, designate specific facts shgwihat there is a genuine issue for trial.
Celotex Corp. v. Catrettd77 U.S. 317, 324 (1986). “All factei@ reasonable inferences must be
construed in the light mostvarable to the nonmoving partyQuaker State Minit-Lube, Inc. v.
Fireman’s Fund Ins. C9.52 F.3d 1522, 1527 (10th Cir. 199nternal quotations omitted).
Only disputes of facts that might affect thecmme of the case will pperly preclude the entry
of summary judgmentAnderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). There is
no issue for trial unless there is suffici@widence favoring the nonmawg party for a jury to
return a verdict for that part§gee idat 248.

3. ANALYSIS
a. False Claims Act and New Mexico Analogous Claims (Counts 1-12)

Plaintiff brought claims under the False Claims Act (“FCA”), 31 U.S.C. § 3729-3731,
New Mexico Medicaid False Claims Act, N./i8tat. Ann. 88 27-14-1 et seq. ("MFCA”), and the
New Mexico Fraud Against Taxpayers Act, N.Btat. Ann. 88 44-9-1 et seq. (2007) (“FATA")
against all Defendants. In his response, howdamtiff statedhe “is not pressing claims under
the FCA or its New Mexico counterparts agaiasy of Defendants other than Family Smiles.”

Pl.’s Resp. 23 n.7, ECF No. 123. The Court widréfore dismiss the FCA, MFCA, and FATA

he submitted the identified incorrect billings. The Court addresses that nmdtenrDefendants, however, have not
sought to exclude Dr. Moffat’s testimony concerning the errors he purportedly discovered regardjogy@asand
B restorations.
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claims in Counts 1-12 against f2adants Dental Dreams, LLCkaa. Dental Experts, LLC, an
lllinois LLC; Sameera Hussain; Dental Dreams, LLC, a New Mexico LLC; Frank Von
Westernhagen; KOS Services, LLC; and Khurransgdin. The Court will therefore turn to the
merits of these claims against Defendant Family Smiles.

(1) False Claims (Counts 1-12)

“FATA closely tracks the longstanding federal False Claims A8tdte ex rel. Foy v.
Austin Capital Management, Lid2015-NMSC-025, | 25, 355 P.3dNew Mexico state courts
have also looked to federal precedent construing the FCA to provide guidance on the MFCA.
State ex rel. King v. Bavioral Home Care, Inc2015-NMCA-035, 1 17, 346 P.3d 377. Under
the FCA, FATA, and MFCA, the plaintiff must shdwat the false claims were presented to the
government knowinglySee31 U.S.C. § 3729(a)(1)(A), (Band (G) (FCA); N.M. Stat. Ann.

8§ 27-14-4(A), (C), (E); and N.M. Stat. Ann. 8 44-@AX1), (2), (3), (8), and (9). According to
the FCA, “knowing” and “knowingly”

(A) mean that a person, with respect to information—

() has actual knowledge of the information;
(i) acts in deliberate ignorance of the truth or falsity of the information; or
(i) acts in reckless disregard of thettn or falsity of the information; and

(B) require no proof of spdit intent to defraud.

31 U.S.C. §3729(b)(1)See alsoN.M. Stat. Ann. § 44-9-3(B) Proof of specific intent to
defraud is not required for aolation of Subsection A of thisection.”). It istherefore not
enough to submit a false claim; the relator must show that the defendant knowingly presented or
submitted a false claim for paymenunited States v. The Boeing Compa825 F.3d 1138,
1148-49 (10th Cir. 2016). A claim false under the FCA if a pageeither submits an incorrect

description of the goods @ervices provided arequests reimbursemefadr goods or services
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never providedld. at 1148. “A defendant's reasonable niptetation of any ambiguity inherent
in the regulations bies the scienter necessaryestablish a claim of fraudUnited States ex rel.
Miller v. Weston Educational, Inc840 F.3d 494, 500 (8th Cir. 2016) (internal quotations
omitted). If a relator succeeds on an FCA claim, defendant is liable to the Government for a
civil penalty between $5,000 and $10,000 for eachatimh (adjusted for inflation), treble
damages, and costs, and thiatee shares in the recovergee Cook County, Iliz. U.S. ex rel.
Chandler 538 U.S. 119, 123 & n.1 (2003) (citing B1S.C. 88 3730(b) & (d), 3729(a)).

Defendants first argue that there is no evidetinat Dr. Shafer knowingly submitted false
claims. Defendants have submitted the declaration of Dr. Shafer in which he averred that he
never performed any dental treatment or proceduat he believed was unnecessary or not in a
patient’s best interests, or that he believed Wwalow the standard of care. Decl. of Dr. Shafer
15, ECF No. 112-2. Dr. Shafer also stated that he never knowingly documented dental
treatments that he did not actually perfonna @ever knowingly documented sealants as fillings.

Id. T 6. Because the Court must vieW inferences at this stage favor of Plaintiff, the Court

finds that the testimony of DMoffat concerning the large mber of Category A and Category

B restoration billing errors is sufficient evidencerfr which a jury may infer that, contrary to his
declarations, Dr. Shafer knowingly, rather thamstakenly, charted and documented dental
treatments that he did not actually perform and knowingly documented sealants as fillings in
those instances in Dr. Moffat’'s reports. The Cdherefore finds that Dr. Shafer’s intent when

he charted incorrect billings that were submitted to Medicaid and whether he engaged in false or
fraudulent billing practices are disputidts for the jury to decide.

Defendants next argue that, even if thereaigjuestion of fact as to Dr. Shafer's

knowledge, his purported knowledge is not suffitienestablish knowledge of Family Smiles.
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Plaintiff contends, however, that under the FCA, FATA, and MFCA, an employee’s knowledge
is imputed to the employer. Both parties agree that the Tenth Circuit has not yet directly
addressed this issue.

Defendants assert that the Tenth Circuit $izggested that knowledge of management is
necessary to establish vicarious liability for false claims, ciBhgw v. AAA Engineering &
Drafting, Inc, 213 F.3d 519, 534 n.18 (10th Cir. 2000). lroathote, the Tenth Circuit rejected
an argument by the defendants that they could nbelskliable for false claims resulting from a
failure to practiceibser recovery because managemeiat not know of the failurdd. The Tenth
Circuit merely concluded that the evidence sadwnanagement did know about the failure, so
the case cannot be read to bbth one way or the other the ith Circuit's view on what is
necessary to impute a non-managerial employlkassvledge to an employer in the absence of
evidence the employer knew of its employee’s actiSes.id.

Turning to out-of-circuit authority, Defendantrely on a districtcourt case from
Maryland holding that a corpate employer may be vicariouslble under the FCA for the
misdeeds of a low-level employee who caused felens to be filed without the knowledge or
consent of her employer only if some degreewpability can be ascribed to the employ@ee
United States v. Southern Méagd Home Health Service®5 F.Supp.2d 465, 466 (D. Md.
2000). The district court held Hat, at least whethe recovery sought by the Government is
substantially higher than itstaal losses, an employernst vicariously liable under the FCA for
wrongful acts undertaken by a norenagerialemployee unless the eroger had knowledge of
her acts, ratified them, or waeckless in its hiring oupervision of the employeeld. at 468
(italics in original). The district court’s atysis was based on itdetermination that the

Government was essentially seeking punitivenages in the case where it sought well over a
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million dollars for only about $60,000 in actual loss®se idat 469-73. Th&outhern Maryland
court relied orKolstad v. American Dental Assp&27 U.S. 526 (1999), in which the Supreme
Court applied common law principles of agencwiilitle VIl case to hold that an employer may
not be vicariously liable for punitive damages lobselely on the employee’s apparent authority
or acts committed within thecope of her employmeree idat 469-70. The district court used
the Restatement of Agency’s “strict limitatiGnen the application of vicarious liability for
punitive damages, requiring evidence that theggral authorized the wrongful act or was
reckless in hiring or supervisirthe agent, that the agent actach managerial capacity within
the scope of employment, oretlprincipal or a mangerial agent ratifie the wrongful actdd. at
470.

The Southern Marland court recognized that its holding was based on the assumption
that FCA damages are punitive in nature and distinguigtredrican Society of Mechanical
Engineers v. Hydrolevel Corp456 U.S. 556 (1982) (“ASME”), in which the Supreme Court
applied the apparent authority theory to bindeamployer in an anti-trust case under a statute
providing for treble damagesee id.at 471-72. The Supreme Court AEME stated: “[A]
principal is liable for an agent’s fraud though theratgacts solely to benefit himself, if the agent
acts with apparent authorityRSME 456 U.S. at 566. Th8outhern Marylanatourt determined
that Kolstad limited the reach oASMEand thatASMEwas based on the goals of the antitrust
statutes, noting that the FCA was comparatively more puniBauthern Maryland 95
F.Supp.2d at 472.

After Southern Marylandthe Supreme Court held thaetterm “person” in § 3729 of the
FCA included local government€ook County538 U.S. at 134. The County had argued that

Congress’s adoption of a “punitiveémedy in the form of increased fines and treble damages in
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its amendments to the FCA suggested thaidtnot intend to cover municipalitieSee id.at
129-30. In rejecting this argumetite Supreme Court explained:

Although we did indeed find the punitive character of the treble damages

provision a reason not to regoerson” to include a State, it does not follow that

the punitive feature has therée to show congressional intent to repeal implicitly

the existing definition of that word, whighcluded municipalities. To begin with

it is important to realize that treble dages have a compensatory side, serving

remedial purposes in addition to punitive objectives. While the tipping point

between payback and punishment defjeseral formulationbeing dependent on

the workings of a particular statute and tlo@irse of particular litigation, the facts

about the FCA show that the damagedtiplier has compensatory traits along

with the punitive.

...The most obvious indication that theeble damages ceiling has a remedial

place under this statute is s tam feature with its possility of diverting as

much as 30 percent of the Government's recovery to a private relator who began

the action. Inqui tam cases the rough difference between double and triple

damages may well serve not to punish, foutjuicken the self-interest of some

private plaintiff who can spot violationsnd start litigating to compensate the

Government, while benefiting himself as well.

Id. at 130-31 (internal citations omitted).

In light of the Supreme Court’s discussioh the compensatory traits of the FCA’s
damages provision, this Court is not convinced thatSbethern Marylanccourt’'s reasoning
remains sound. Moreover, the district court 8outhern Marylandacknowledged the
considerable authority that then-existedtie FCA context imposing vicarious liability on
employers, even if the employee’s actions did leniefit the employer, when the employee is
acting within the scope of employment orthviapparent authoyit 95 F.Supp.2d at 467-68
(citing cases). Plaintiff relies on this contrary authority to support his position that Family Smiles
may be held vicariously liable for Dr. Shafer’s actions.

The purposes of the FCA are to make gbgernment whole and deter fraud against it.
United States v. O'Conngel890 F.2d 563, 568 (1st Cir. 1989)he First Circuit, relying on

ASME concluded that the purposes of the FCA are served by imposing vicarious liability on an
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employer in order to deter violahs and to protect the publi§ee id.at 567-69 (imputing
liability to the corporation based on the actstefgeneral manager and one-third owner, even
though manager's acts did not benefit the catpmm). The Court finds the reasoning more
persuasive in the majority ofases holding an employer vicariously liable whenever its
employees act within the scope of employmenivh apparent authority, regardless of the
employer’s knowledge or culpability, because imsre consistent with the purpose of the FCA
to protect the property of the governme®gg e.g, O’Connell 890 F.2d at 569 (“We hold that a
corporation should be held liablender the False Claimict for the fraud ofan agent who acts
with apparent authority even if the corporaticeceived no benefit from the agent's fraud.”);
Grand Union Co. v. United State$96 F.2d 888, 890-91 (11lth Cit983) (holding that
knowledge would only be imputed to employeerhployee acted within scope of employment
and with purpose of benefitting employednited States v. Hangar One, In&63 F.2d 1155,
1158 (5th Cir. 1977) (holding thagbility of corporation forFCA violation may arise from
conduct of employees other th#imose with substantial authgritnd broad responsibility if
employees were acting within scope of employment and for the purpose of benefitting
corporation).See also In re ChinaCast Educ. Corp. Securities Litiga@®® F.3d 471, 476-78
(9th Cir. 2015) (relying oPASME in part in imputing scienteof senior level employee to
corporate employer for federalcsgities law violations wheremployee acted within scope of
apparent authority). Under the facts construedawvor of Plaintiff, a reasonable jury could
conclude that Dr. Shafer acted within theome of his employmenand/or with apparent

authority, as well as for the benefit of Family Smiles.

° The circuits applying vicarious liability are split on ether the doctrine applies only where the corporation

received a benefit, at least in p&te O’Connell890 F.2d at 568 (discussing split in authority). The parties have
not argued whether a corporate benefit is requiredidobility, but the Court need not resolve that issue now,

because at this stage, Plaintiff'sidance indicates that Family Smiléenefited from the submission of the
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Finally, Defendants argue that there ne evidence that other managers knew of
purported problems with Dr. Shafer’s billing priaes at the time Dr. Shafer worked there.
Plaintiff's alleged notification occurred welltaf Dr. Shafer had lefDefendants contend that
knowledge allegedly acquired by managers aftemdawvere submitted is irrelevant to whether
purportedly false claims for treatments by.[Bhafer were made knowingly. Defendants,
however, cite no legal authority for this propasiti In light of the law owicarious liability, the
Court is not convinced the morted timing problem arising frorthe fact that Dr. Shafer no
longer worked for Family Smiles when Plaintifbtified managers of éhpurported false billing
precludes liability. For all the foregoing reasons, Defendant Family Smiles is not entitled to
summary judgment on the FCA, FATA, and MFCA claiths.

(2) Reverse False Claims (Counts 3, 6, 10-12)

Section 3729(a)(1)(G) providesbhility to the United States Government for any person
who

knowingly makes, uses, or causes to be nmdesed, a false record or statement

material to an obligation to pay or teamit money or property to the Government,

or knowingly conceals or knowingly anichproperly avoids or decreases an

obligation to pay or transmit moyer property to the Government.

31 U.S.C. § 3729(a)(1)(G). “Section 3729(a)(1)(&nswn as the ‘reverse false claims’ section
of the FCA, because it targets a defendant'sidutent effort to reduce a liability owed to the
government rather than to get a falsefraudulent claimallowed or paid.”United States v.
Simparel, Ing. Civ. Action No. 13-2415, 2015 WL 7313861, at *4 (D.N.J. Nov. 20, 2015)

(quotingU.S. ex rel. Atkinson v. PA. Shipbuilding C&73 F.3d 506, 514 n.12 (3d Cir. 2007)).

The parties agree that to establisbility on a reverse false clainagt cause of aicin a plaintiff

purported false claims of Dr. Shafer.

19 Moreover, even if some culpability on the part of the employer is required to establish vicarious liability, a
guestion of fact exists in this case as to whether Family Smiles’ management knew of and ratified Dr. Shafer’s
conduct.Seediscussiorinfra.
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must prove (1) there is an lgation to pay or transmit amey or property, (2) to the
Government, which the defendant (3) knowynghd improperly (4) avoided or decreas8de
31 U.S.C. §3729(a)(1)(Gee alsoN.M. Stat. Ann. § 27-14-&) (making it unlawful for
person to conceal, avoid, or decrease an obligatigpay or transmit money or property to State
related to Medicaid); N.M. Stat. Ann. 8 443@A)(9) (FATA penalizes “a beneficiary of an
inadvertent submission of a false claim [whoYing subsequently discovered the falsity of the
claim, fail[s] to disclose the false claim toetstate or political subdivision within a reasonable
time after discovery”). The parties disagree, bear, as to the meaning of “obligation.”

The FCA defines the term “obligation” as “an established duty, whether or not fixed,
arising ... from the retention of any ovagment.” 31 U.S.C. § 3729(b)(3) (2009). The
regulations for reporting andttegning overpayments state:

A person has identified an overpaymentewhthe person has, or should have

through the exercise of reasonable diige, determined that the person has

received an overpayment and quantifieel amount of the overpayment. A person
should have determined that the person received an overpayment and quantified
the amount of the overpayment if the mersails to exercise reasonable diligence

and the person in fact received an overpayment.
42 C.F.R. 8 401.305(a)(1). A person who has redeareoverpayment must report and return it
to the Health and Human Services Secretary Stia¢e, or other appropriate entity within “60
days after the date on which the overpaymerst mantified.” 42 U.S.C. § 1320a-7k(d)(2)(A); 42
C.F.R. 8401.305(b)(1)(i). “Any overpaymenttamed by a person after the deadline for
reporting and returning the overpayment specifiedparagraph (b) othis section is an
obligation for purposes of 31 UG.3729.” 42 C.F.R. § 401.305(e).

Defendants argue that no “obligation” arises until the provider has “identified” the

overpayment, in other words, until the provides lqaantified a specifioverpayment relating to

a specific claim. Defendants assert there isvidence that any employee determined there were
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overpayments arising from treatmerby Dr. Shafer. Plaintiff antends that, even assuming
“identification” is a requiredelement, the element is saigsf by showing that the person
“fail[ed] to exercise reasonable diligence ane plerson in fact recedd an overpayment.”

Viewing the evidence in the light most favdeto Plaintiff, a reasonable jury could
conclude that Family Smiereceived an overpayme@eediscussion of Dr. Moffat testimony
supra The failure to exercise reasonable diligegaestion is much closer. Dr. Hernandez-Gil's
declaration states (i) he infoed Ms. Pinto and Mr. Sandoval abdalse billing practices; (ii)
Mr. Sandoval replied that Ms. Pinto, Sameerasssin and Khurram were all aware of the
practices, yet Sameera and Khurram would not aiownvestigation orwdit into the fraudulent
billing because it would cosbo much money; (iii) Mr. Sandoval explained that the company
used employment contracts in which dentistsld not leave the company without giving notice
a very significant period of time in advance, provisions the company would use to force the
dentists that wanted to leave sooner to meetingprformance goals to gain an early release;
and (iv) Mr. Sandoval said that performance goalsevge high that they virtually required fraud
be committed by those dentists. Viewing every infeeein Plaintiff's favor, as the Court must, a
jury could infer from this evidence thatamily Smiles management knew it received
overpayments and took no steps to investigatantify, report, or retmn the overpayment£f.
United States v. CrumiCIVIL ACTION 15-0655-WS-N, 2016VL 4480690, at *17 (S.D. Ala.
Aug. 24, 2016) (refusing to dismiss reverse datdaim count where complaint alleged that
defendants had actual knowledge of impropaintisubmissions and attendant overpayments by
no later than 2010, yet failed to conduct any itigesion or make any repayment at all (and
even then, nothing more than partial repayment) until June 2015).

Finally, Defendants argue that Plaintiff has evidence that they acted “improperly,”
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which they define as acting in a way thas inherently torous, illegal, ormalum in seAgain,
if the jury finds Plaintiff's evidence credible, it could conclude that Family Smiles managers
knew Family Smiles received overpayments from Shafer’s false billing and failed to return
and report the overpayments, thus impropevlyiding repaying the Govenment, in violation of
42 U.S.C. §1320a-7k(d)(1). For all the fgoeng reasons, the Court will deny summary
judgment to Defendant Family Smiles the reverse false claims counts.
b. Burden-Shifting Claims

A plaintiff who lacks direct evidence oftentional discrimination under the ADA, Title
VIl, and NMHRA and who lacks direct evidenceretaliatory intent may submit circumstantial
evidence using the burden-shifting framework set fortMabonnell Douglas Corp. v. Green
411 U.S. 792, 802-04 (1973%ee Harrington v. Aggregatedustries Northeast Region, Inc.
668 F.3d 25, 31 (1st Cir. 2012) (appicDonnell Douglasanalysis to retaliation claims under
FCA); E.E.O.C. v. Horizon/CMS Healthcare Car@20 F.3d 1184, 1192 (10th Cir. 2000) (Title
VII). See also DePaula v. Easter Seals El Mirad®%9 F.3d 957, 968-69 (10th Cir. 2017). The
critical inquiry is whether the plaintiff hademonstrated that the termination occurred under
circumstances giving rise to an inference of unlawful discriminatioof ainlawful retaliation.
DePaulg 859 F.3d at 97Q).S. ex rel. Schweizer v. Oce N&77 F.3d 1228, 1237-38 (D.C. Cir.
2012) (FCA retaliation). If a pintiff establishes a prima facicase of discrimination or
retaliation, the burden of prodimn shifts to the defendanto offer a legitimate, non-
discriminatory rationale for the adverse employment acb@®aulg 859 F.3d at 97Qdorizon,
220 F.3d at 1191Schweizer677 F.3d at 1241. “The defendant'sden is exceadgly light, as
its stated reasons need only be legitinand non-discriminatory on their fac®&Paulg 859

F.3d at 970 (internal quotations and citatiamwitted). The defendant’s burden is one of
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production, involving no &dibility assessments, and is methi& defendant provides admissible
evidence of a legally sufficient explanation foe ¢amployment action that raises a genuine issue
of material of fact as to whether thefeledant discriminated against the plaintidf.

If the defendant meets its burden of articulgtinfacially non-discriminatory reason for
the adverse action, the plaintiff must show tihat defendant’s profferecationale is pretextual
by a preponderance of the evident; Horizon 220 F.3d at 1191. Pretext can be shown
through evidence of weaknesses, implausibilitiegonsistencies, or contradictions in the
employer’s proffered reasons that a reason@abie could rationally fnd to be unworthy of
credence or through evidenteat the employer acted contraty a policy or practice when
making the adverse employment decisiBee DePaula859 F.3d at 970. The court does “not
ask whether the employer's reasons were wisegffaiorrect; the devant inquiry is whether the
employer honestly believed its reasons and acted in good faith upon Rggs’v. AirTran
Airways, Inc, 497 F.3d 1108, 1118-19 (10th Cir. 2007).h#slagh the court must construe all
facts favorably to Plaintiff, in evaluating pretearguments, the court must consider the facts as
they appeared to decision-makdBsnnett v. Windstream Communications,,Iii®2 F.3d 1261,
1268 (10th Cir. 2015).

(2) Retaliation Claims under the FCA, MFCA, and FATA
(Counts 13-15)

In his response, Plaintiff states that hen@w~v only pursuing his retaliation claims in
Counts 13-15 against Defendants “Family Smiles, Khurram Hussain, Dental Dreams a.k.a.
Dental Experts, LLC, and KOS Services.” PResp. 18 n.2. The Court will therefore dismiss
Counts 13-15 against Defendants Sameera Hud3aimal Dreams, LLC, a New Mexico limited
liability company; and Frank Vowesternhagen, and turn to the merits of this claim against the

remaining defendants.
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The FCA provides whistleblower protectiorier an employee who is terminated,
threatened, harassed, or otherwise discrimthagainst in the terms and conditions of his
employment because of a lawful &aken “in furtherance of an @&t under this section or other
efforts to stop 1 or more violations of thssibchapter.” 31 U.8. § 3730(h)(1) (2012) (as
amended effective May 2009). Taatt an FCA retaliation claim, @aintiff must show (1) he
took action in furtherance of an FCA enforcemetton, (2) his employdrad notice that he was
taking action in furtherase of a private qui tam action or assisting the government in bringing an
FCA action; and (3) he was discharged oscdminated against because of the protected
conduct.See McBride v. Peak Wellness Center,,1688 F.3d 698, 704 (10th Cir. 2012). The
MFCA and FATA contain similaanti-retaliation provisionsSeeN.M. Stat. Ann. § 27-14-12, §
44-9-11(B).

An employee does not needhave filed a qui tam actiofor whistleblower protection.
McBride, 688 F.3d at 704. Notice that informs thepéoger merely of regulatory violations
without giving a suggestion that the plk#inis going to report the non-compliance is
insufficient. Id. On the other hand, notice may be sfad by informing the employer that its
illegal activities constitute fraud on the Unlt&tates, by warning the employer of regulatory
noncompliance and false reporting of inforroatito a government agency, or by explicitly
informing the employer of an FCA violatiold.

In this case, Plaintiff avers he reported the fraudulent billing practices of Dr. Shafer to
Mr. Sandoval, the Atrisco Officenanager, to Edith Pinto, theegional Manager of the New
Mexico clinics, ando Ann Patrone, Specifrojects ManagefSeeDecl. of Dr. Hernandez-Gil
19 10-16, ECF No. 123-3; Verified Compl. 1Y 186-8¢cording to Plaintiff, he specifically

used the word “fraud” and “illegal” and dissesl the need for an investigation or auBie
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Decl. of Dr. Hernandez-Gil {1 17-18, ECF N@313. When Mr. Sandoval ltb Plaintiff that the
company wanted him to do the missing work &ticout a form, Plaintiff said the company’s
response was inadequate in law #&nahust report it and do an audidl. § 25. This evidence is
not merely of a passing reference of a regulatasiation, but ratherindicates repeated attempts
to notify management of an RCviolation and to have theroonduct an audit and report it,
creating questions of fact as to whether Riffitook action in furtherance of a qui tam action
and whether his employer had noticePddintiff's protected conduct.

Defendants additionally assert that the sedion element cannot be satisfied because
Plaintiff has no evidence that Khurram Hussain, Wtea Plaintiff, knew of Plaintiff's reports of
fraudulent acts and the need for an audit.sétsfy the causation element, a plaintiff must
demonstrate that the person who took the esdvaction against him knew of the employee’s
protected activity, or that the person allegeldarboring the discriminatory animus knew and
used the person who effected the adverse action as the “cat's paw” to affect his own
discriminatory designsCf. Montes v. Vail Clinic, Inc.497 F.3d 1160, 1176 (10th Cir. 2007)
(Title VII). Temporal proximity between protext activity and the advee action may permit an
inference of causatiorHysten v. Burlington Nthern and Santa Fe Ry. Ca296 F.3d 1177,
1183-84 (10th Cir. 2002).

Plaintiff submitted evidence that he repdrtthe fraud to Mr. Sandoval, Ms. Pinto, and
Ms. Patrone; Mr. Sandoval told him that “the canyp’ wanted him to do the missing work, fill
out a form, and allow his production to be credlitath the work; and that on two occasions, he
filled out forms reporting falsely certified wq which were pre-addressed to Defendant
Sameera HussaigeeDecl. of Dr. Hernandez-Gil 10-27, ECF No. 123-3. Mr. Sandoval and

Ms. Patrone were part of the conversation in Wh\tr. Hussain fired Plaiift. Plaintiff reported
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the fraudulent activity within daysf being fired — a very closennection in timeAgain, this is

a close evidentiary issue, but viewing all the enice and the inferencestie derived therefrom
in favor of Plaintiff, a jury may infer thaMr. Hussain was aware d?laintiff's reports of

Medicaid fraud or that Mr. Sandoval Ms. Patrone affected thging because of Plaintiff's
repeated reports of Medicaid fraud.

Defendants argue that the evidence conclusieshablishes that Plaintiff was fired for
insisting on bringing his dog to work and fonprofessional behavior, not for attempting to
further an FCA action. Although Defendants hawet their burden of production in showing a
reason for firing Plaintiff apart &dm retaliation, as discussednmore detail below, questions of
fact exist for a jury’s determination as to ether Defendants’ reason for firing Plaintiff over
Boscoe was legitimate or if it wgpretextual. The timing of Plaifits firing, within days of his
raising issues of government fraud to manageevigence of ptext sufficient tesend the issue
to a jury for resolutionCf. Foster v. Mountain Coal Co830 F.3d 1178, 1191 (10th Cir. 2016)
(“Because the purported protected activity heceurred mere days or even hours before the
adverse employment action, we conclude thatdfastn show causation at the prima facie stage
solely with evidence of temporal proximity."Bchweizer677 F.3d at 1239-40 (explaining that
jury could reasonably find that employer disclergmployee because of lawful acts she took in
furtherance of FCA suit where there was eviddghet employee alleged naty of specific false
claims act violations to supervisors and ¢tbhenpany fired her less than two weeks later).

Defendant Family Smiles was undisputedly Rtiéfis employer, so the Court will deny
summary judgment on Counts 13-15 to Defendaamily Smiles. As to Defendants Khurram
Hussain; Dental Dreams a.k.a. Dental ExpdrtsZ, an lllinois limited liability company, and

KOS Services, LLC, the Court will consideetarguments pertaining to their liabilityfra.
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(2) ADA (Count 16)

Plaintiff asserts in Counil6 that Defendants violatethe ADA by terminating his
employment because of his disability and ifirfg to reasonably accommodate him with respect
to his disability. Defendants argue that Khamr&lussain fired Dr. Hernandez-Gil because he
refused to stop bringing his dog to the dental clinic, was unwilling to discuss alternative
arrangements for housing the dog, and because he had been rude and unprofessional to both staff
and patients, resulting in patient complai@seDecl. of Khurram Hussain § 3, ECF No. 112-5.

(a) Failure to Accommodate

For a failure-to-accommodate claim, the Tenth Circuit has adopted a modified burden-
shifting framework in which a disabled plafifitmay make a prima facie case of employment
discrimination under the ADA by showing that (1) ieedisabled; (2) he istherwise qualified;
and (3) he requested a pshly reasonable accommodatidPunt v. Kelly Services862 F.3d
1040, 1050 (10th Cir. 2017). To make a priraaié showing that theaccommodation request
was reasonable, a plaintiff need only show thataccommodation seems reasonable on its face.
See U.S. Airways, Inc. v. Barneéi35 U.S. 391, 401-02 (2002). “Once the employee produces
evidence sufficient to make a facial shogvion ... her prima facie case, the burden of
production shifts to the employén present evidence either (@9nclusively rebutting one or
more elements of plaintiff's prima facie casg2yr establishing an affirmative defense, such as
undue hardship or one of the other affirmative defenses available to the empRuyer.862
F.3d at 1050AccordHwang v. Kansas State Universiff63 F.3d 1159, 1161 (10th Cir. 2014).
If the employer satisfies its burden, summary judgment will be appropriate for the employer
unless the employee presents evidence estaigishigenuine dispute raging the affirmative

defense and/or rehabilitss any challenged element of hisnpa facie case to create a genuine
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dispute of material fact on the elemertant 862 F.3d at 1050.

Defendants argue that the accommodafaintiff demanded was unreasonable and
imposed an undue hardship. They assert thahtiffalemanded that Boscoe be housed in the
clinic’s only office, in which he barricaded tleor with a gate and gangry when others tried
to open the gate, making it difficult for othersuse the office. Defendants contend that Boscoe
was not a service dog, because he was “in trairangl’thus the presenoéa non-service dog in
the office was not a plausiblyeasonable accommodation. Pldfntesponds that there is
evidence that Boscoe was a segvdog in training, and thus, thesea question of fact as to
whether Boscoe’s presence in the office wasagonable accommodatitor his disability.

The parties have not citethya federally-mandated animalatning standards; instead,
there do not appear to be ail8ee Cordoves v. Miami-Dade Coyn®2 F.Supp.3d 1221, 1230
(S.D. Fla. 2015) (“there are no federally-matedia animal trainingstandards”) (quoting
Prindable v. Ass’n of Apartemt Owners of 2987 Kalakauya04 F.Supp.2d 1245, 1256 (D. Haw.
2003)). In the context of Titléll of the ADA, regarding nondiscriminatn on the basis of
disability by public accommodans, a public accommodation musbdify policies, practices,
or procedures to permit the use of a service ahby an individual with a disability. 28 C.F.R.

§ 36.302(c)(1):! According to the Department of Justice (“DOJ") definitions, a “service animal”
is “any dog that is individually trained to dwork or perform tasks for the benefit of an
individual with a disallity, including a physical, sensory, yashiatric, intellectual, or other
mental disability.” 28 C.F.R. § 36.104. Work t@asks performed by a service animal must be

directly related to the person’s disabilitypdamay include helping persons with psychiatric

1 Title | of the ADA prohibits discrimination in employment and the EEOC has authority to issue regulations
pertaining to Title I; Title 1l prohibits discriminatn by public accommodations and the Attorney General has
authority to issue regulatis pertaining to Title IlIMcDonald v. Department of Environmental Qualigi4 P.3d

749, 762 n.8 (Mont. 2009) (and cited statutory and regulatory authority).
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disabilities by preventing or interrupgy impulsive or destructive behaviold. The provision of
emotional support, well-being comfort, or compenship does not constitute work by a service
animal.ld.

In another related context, the Fair HogsAct (“FHA”) prohibits discrimination against
persons with disabilities, including “a refusal make reasonable accommodations in rules,
policies, practices, or services, when swdtommodations may be necessary to afford” a
disabled person “equal opportunity to use anpy a dwelling.” 42 U.S.C. § 3604(f)(3)(B). The
Department of Housing and Urban Development (“HUD”), the agency charged with
administering the FHA, has provided guidanegarding service animals, using a broader
definition of “assistance animal” than the DOJ’s “service animal” &=t Arnal v. Aspen View
Condominium Association, In226 F.Supp.3d 1177, 1184 (D. Cak®16) (citing HUD Office
of Fair Housing & Equal OpportunityFHEO Notice FHEO-2013-01). HUD defines an
assistance animal as any animal that “wogk®vides assistance, or performs tasks for the
benefit of a person with a diséity, or provides emotional suppatthat alleviates one or more
identified symptoms or effects of a persodisability.” HUD Notice FHEO 2013-01, at 2, April
25, 2013, U.S. Department of Housing amétban Development Archives, found at
https://search.usa.govéseh?affiliate=archigs.hud.gov&query=FHEO-2013-01For purposes
of reasonable accommodation requests, neitleeFHACt nor Section 504 requires an assistance
animal to be individually trained or certifiedd. HUD requires a modificain of a “no pets”
rule where the person has a disability and hasabdity-related need foan assistance animal,
unless doing so would impose an undue bur8ee.idat 2-3.

It is unclear whether the EEOC would fallothe more stringent “service animal’

definition set forth by the DOJ or HUD’s interpm&on of assistance animal in the “reasonable
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accommodation” housing context. Nevertheless, wioemts have analyzed the issue of whether
a dog is a “service animal” under Title 1l ofetbADA, they have not required the plaintiff on
summary judgment to proffer documented evaewnf training, or to show that the dog was
trained by a “certified trainer,” rathénan individually trained at hom€&ordoves 92 F.Supp.3d

at 1230 (and cited cases). There ao specific requirements as te dimount or type of training
for a dog to be deemed a “service animal,” thhet dog should be trained to perform tasks or do
work for the benefit of the disabled person, whias been described as a “low bar” and “not a
taxing requirement.ld. To survive summary judgment, aapitiff must provide evidence of
specific work or tasks the animal was trairte perform for the plaintiff's benefitd. at 1231. A
plaintiff must show that the animal has alreaégib trained to do the task; merely being still in
training is not sufficientld. at 1231. The Court finds this Igversuasive in determining whether
the use of Boscoe in the office was a plausibly reasonable accommo&senicDonald v.
Department of Environmental Qualit14 P.3d 749, 762 (Mont. 2009) (considering Title 11l
regulations pertaining to service animals agspasive authority toextent they are not
inconsistent with Title | regulatiorend Montana Human Rights Act).

It is undisputed that Boscaeas “in training” and his trainig would not be complete for
up to a year after May 2013. Although Boscoe mtd have documentation to show completed
training, that alone does not preclude a jury fifomding Boscoe to be a service animal so long
as, at the time of the events at issue, he vedseld to perform tasks and work for the benefit of
Plaintiff in alleviating his Genmal Anxiety Disorder or PTSD. Rintiff has provided evidence in
the form of his own testimony of how Boscoe tla time of his emplyment, was capable of
detecting Plaintiff's panic atk, cuing Plaintiff if he codl see Boscoe, and minimizing or

alleviating the panic attacks for Plaintiff, if Ri&iff was in his presenc@laintiff averred in his
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Verified Complaint that Boscoe had “trainegpenses” to Plaintiff's rxiety and his presence
alleviated his symptoms. Verified Am. Comfjl349, ECF No. 52. Although his training was not
complete, the record suggests Boscoe was in the process of being trained, and there is evidence
from which a jury could find that Boscoe hadfficient training at the time of Plaintiff's
employment to perform tasks or do work the benefit of Plaintiff's disabilityCordoves 92
F.Supp.3d at 1225, 1231-32 (denying defendant summdgynent on ADA claim, despite that
plaintiff was self-trainig dog to detect and alleviate her maaitacks, because plaintiff provided
evidence that dog at time of events could detestt of panic attacks and respond in a specific
way to minimize and alleviate her attacks).

The Court also finds that questions of fexist for a jury’s resolution regarding whether
the presence of Boscoe in the office creaa@dundue hardship. There is a dispute of fact
concerning the difficulty of access to the office and odors with Boscoe present. The Court is
therefore unable to conclude asnatter of law that permitting Boscoe to remain in the office
presented a “significant difficulty orxpense incurred by covered entity."See29 C.F.R.

§ 1630.2 (defining “Undue hardship”).

Furthermore, once an employee requastsasonable accommodation, the ADA requires
an employer, in determining the appropriatesanable accommodation, “to initiate an informal,
interactive process with the individual with aalbility in need of the accommodation” in order
to “identify the precise limitations resultinffom the disability and potential reasonable
accommodations that could overcome those limitations.” 29 C.F.R. § 1630.2(0)(3). The
interactive process is mandatory and rezgiiboth parties to engage in good fafmith v.
Midland Brake, Inc.180 F.3d 1154, 1172 (10th Cir. 1998)giber v. Honda of America Mfg.,

Inc., 485 F.3d 862, 871 (6th Cir. 2007). When a party refuses to paridipgood faith, “courts
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should attempt to isolate éhcause of the breakdown atieen assign responsibilityKleiber,

485 F.3d at 871 (internal quotation omitted). “[Njer party should be able to cause a
breakdown in the process for the purpose tfegiavoiding or inflicting liability.”Smith 180

F.3d at 1172 (quotindBaert v. Euclid Beverage, Ltd149 F.3d 626, 634 (7th Cir. 1998)).
“Liability for failure to provide reasonable accommodations ensues only where the employer
bears responsibility for the breakdowmeck v. Univ. of Wisconsin Bd. of Regems F.3d

1130, 1137 (7th Cir. 1996). When the employersdoet obstruct the process, but makes
reasonable efforts to communicate withe temployee and provide accommodations, the
employer will not be liable under the ADA.

Under Plaintiff's version of events, the irdetive process began with his discussions
with Ms. Pinto and he says he was open to idensig other containment options for Boscoe, so
long as he could see him. Although Defendantelevidence that the process broke down due
to Plaintiff's behavior, Plaintiff's sworn testimony contradidtsat evidence. According to
Plaintiff, Mr. Hussain refused toonsider any documentation Piaif had concerning his need
for Boscoe and Boscoe’s trainifginstead, Mr. Hussain instruct&laintiff that he must leave
the dog at home, and if he broudhin to work the next day, hwould be fired. Viewing the
evidence in Plaintiff's favor, a jy could find that Mr. Hussain raady closed off the possibility
of allowing any service dog, however well-trained, in the office, refused to discuss how a service
dog could assist Plaintiff, refused to considey paperwork Plaintiff claned to have regarding
Boscoe’s training, and did not consider oogwse alternative accommodations. Consequently,

the Court will leave to the juryo determine whether Plaintiff's employer engaged in the

2 Defendants assert that Plaintiff could not have provided Family Smiles with documents concerning Boscoe’s
purported credentials to Family Smiles. That fact maydbevant at trial as to whether Boscoe was sufficiently
trained to act as a service dog to help Plaintiff cafih his disability, but for purposes of determining whether
Family Smiles engaged in good faith in the interactivegss, the alleged refusal to consider purported paperwork

is relevant as well.
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interactive process in good faith and whettie® breakdown in the teractive process was
caused by Mr. Hussain's obstruction andusal to communicate and propose further
accommodations, or was caused by Plaintifeusal to communicate and discuss other
reasonable accommodatiorfSee Smith180 F.3d at 1172 (noting that party that fails to
communicate, by way of initiatioar response, may be actingbad faith); 29 C.F.R. Pt. 1630,
App. 8 1630.9 (setting forth employer's requments after a request for reasonable
accommodation has been made, including consulting with individual to be accommodated,
identifying potential accommodatis, assessing effectiveness eauld have in enabling the
individual to perform the esseailt functions of the position, ancbnsidering preference of the
individual and select and implement the accardation that is most appropriate for both the
employee and the employér).
(b) Termination because of disability

To establish a prima fazicase of discrimination undehe ADA, a plaintiff may
demonstrate that (1) he is disabled; (2) ise qualified, with or without reasonable
accommodation, to perform the essential functions of the job he holds; and (3) his employer
discriminated against him because of his disabiityual Employment Opportunity Commission
v. BNSF Railway Compan§53 F.3d 1150, 1155 (10th Cir. 2017). Defendants contest the third
prong, arguing that Plaintiff has not shown thatdrinployer fired him because of his PTSD and
General Anxiety Disorder. Plaiftiargues, however, that thefémence of unlawful disability

discrimination may be made because Mr. Hus$aibade him from bringing his service dog to

13 Defendants have submitted evidence from their expert Wikmren, Esq., in which he opines that Plaintiff was
responsible for the breakdown in the interactive process and that housing Boscoe in the dental office imposed an
undue hardship on Family Smile3eeReport of William Goren, ECF No. 113-1. Plaintiff has moved to exclude Mr.
Goren'’s opinions. The Court will consider the motion to exclude in a separate opinion. Even assuming that the Court
would permit Mr. Goren’s testimony, the Court finds that contrary expert testimony is notedetpicreate a
guestion of fact. The facts construed with all inferenceR®laimtiff's favor create questions of fact that a jury may
resolve in deciding the ultimate questions of law.
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work, and Plaintiff insisted upah For the reasons discuss&gpra the timing of his firing very
shortly on the heels of the disclosure of his hiigg is evidence from which a jury could infer
the reason for his firing was really because efdisability. Moreover, for the reasons discussed
in the next section, Plaintifhas sufficient evidence suggestitthe proffered reasons were
pretextual to submit the fa@l questions to the jury.

For the foregoing reasons, the Court will deny Family Smiles summary judgment on
Count 16. Plaintiff limited Count 16 to Family Smiles, Khurram Hussain, and KOS Services,
Inc. Pl’'s Resp. 18 n.2, ECF Nb23. The Court will therefore siiniss Count 16 against Dental
Dreams, LLC a.k.a. Dental Experts, LLC;nS@era Hussain; Dental Dreams, LLC, a New
Mexico limited liability company; and Frankon Westernhagen. As for Mr. Hussain and KOS
Services, the Court will discuss théability later in this opinion.

(3) Title VIl and NMHRA sex discri mination (Counts 17 and 18)

Title VII prohibits discrimination by an employagainst an individual because of sex in
the terms and conditions of employme8ee42 U.S.C. § 2000e-2. The NMHRA follows the
same standard for establishing wgéul discriminaton as Title VII. Lobato v. New Mexico
Environment Dept.733 F.3d 1283, 1296 (10th Cir. 2013).

Defendants first argue that the record evidethoes not create a material fact regarding
whether Plaintiff's termination had anything to @ih his sexual orieation, because the claim
is at odds with Plaintiff's sworn statementtte NMHRB in which he identified his refusal to
stop bringing Boscoe to work as the reasorhisrtermination. The Court does not believe that
Plaintiff's Title VII sex discrimination claim isnecessarily at odds with the Charge of
Discrimination. Defendants refer Rlaintiff's statement thdiRespondent’s reason for Adverse

Action” was Plaintiff's “refusato stop bringing a Service Dogwork.” That statement could be
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construed as Plaintiff relating whMr. Hussain gave verbally #se reason for firing Plaintiff.
Plaintiff gave other specific &s in the Charge of Discrimation indicating the reasons he
believed the actual basis for his terminatiorswaulti-fold -- because of his disability, sexual
orientation, and in retaliatiofor asserting rights under the ADAjtle VII, and NMHRA. The
Court will therefore turn to thlcDonnell Douglasanalysis.

A plaintiff may establish a prima facie casewrongful termination by a preponderance
of the evidence by showing that (1) he belonga fwotected class; (2) heas qualified for the
job; (3) despite his qualifications, he was fireohd (4) the job was not eliminated after his
termination.DePaulg 859 F.3d at 96¢" In his response, Plaintiirgues that he has presented
sufficient evidence to show he was a membea pfotected class based his sexual orientation
(homosexual male), he was qualified for the jabd was terminated. Plaintiff argues that the
issue in dispute in Counts 17 and 18 is whether he was fired under circumstances giving rise to
an inference of unlawful discrimination. Deftants assert that, even if Plaintiff could
demonstrate a prima facie case of discritidma based on sexual orientation, they had
legitimate, non-discriminatory asons for terminating him becaueé his refusal to discuss
alternate arrangements for his dogd his rude and unprofessionahbeior to staff and patients.
Defendants have met their exceedingly light burden of production.

Plaintiff, however, has provided evidence indicating that these reasons were false. Family
Smiles had a policy permitting service dogs in dfffece, and Plaintiff has submitted evidence,
construed in his favor, which indicates thisli. Hussain refused to consider Plaintiff's

documentation indicating that Boscoe was aiserdog and did not attempt to engage in a

14 Although Plaintiff mentions in his complaint a “hostile work environmesegVerified Am. Compl. 7 384, he

does not appear to be pursuing a hostile work environment theory of discrimination based on his response and the
Pretrial Order (ECF No. 135). The Couwitl therefore limit its own inquiry as t€ounts 17 and 18 to the theory on
which the parties have based their arguments — whether Plaintiff was terminated because of his sgatiahorie
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discussion of reasonable accommodation for his detgaal, he fired him for his desire to bring
Boscoe into work the next day, despite a popermitting it. A plaintiff may “show pretext by
demonstrating ‘the defendantted contrary to a written corapy policy,” an unwritten company
policy, or a company practice ‘when making thaéverse employment decision affecting the
plaintiff.” DePaulg 859 F.3d at 970 (quotingendrick v. Penske Transp. Servs., 220 F.3d
1220, 1230 (10th Cir. 2000)). As for the patient ataff complaints, Plaintiff argues that the
record evidence of patient and staff compgkiwas made after he was fired, supporting an
inference that Defendants retroactively creaqulrportedly legitimate reason to fire him after
in fact firing him for discrimingory reasons. Viewing the record as a whole, the Court finds that
Plaintiff has submitted evidence from which a jury could determine that his employer did not
honestly believe the reasons given for Plairgifermination and did natct in good faith upon
those beliefs, precluding summary judgmeamnes v. Oklahoma City Public Schod@47 F.3d
1273, 1280 (10th Cir. 2010) (“Corgeently, once a plaintiff prests evidence sufficient to
create a genuine factual dispoegarding the veracity of a def@gant's nondiscriminatory reason,
we presume the jury could infer that the emptogeted for a discriminatory reason and must
deny summary judgment.”) (internal quotati@mitted). The Court notes that Plaintiff's
evidence for discrimination baset sex is thin, but the Coumay not weigh the evidence. At
this stage, because Plaintiff has produced evidetiwdche was fired very closely in time after
disclosing his sexual identity and complainirmgpat Mr. Sandoval’'s unwanted advances, and he
has produced evidence of pretext, the Court sahd the factual questions to a jury and deny
summary judgment to Family Smiles.

Plaintiff limited Counts 17-18 to Family Skes, Khurram Hussain, and KOS Services.

Pl.’s Resp. 18 n.2, ECF No. 123. T@eurt will therefore dismis€ounts 17-18 against Dental
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Dreams, LLC a.k.a. Dental Experts, LLC;nS@era Hussain; Dental Dreams, LLC, a New
Mexico limited liability company; and FranKon Westernhagen. The Court will address the
liability of Mr. Hussain and KO$fra.

(4) Retaliation under ADA, Title VII, & NMHRA (Counts 19-21)

To state a prima facie case of retaliation untile VII or the ADA, the plaintiff must
show (1) that he engaged inopected opposition to discriminahi; (2) he suffered an adverse
action that a reasonable employee would hewend materially adverse; and (3) a causal
connection existed between the protectdd/id¢ and the materially adverse actid®®eeTabor v.
Hilti, Inc., 703 F.3d 1206, 1219 (10th Cir. 2013) (Title VIBnderson v. Coors Brewing Co.
181 F.3d 1171, 1178 (10th Cir. 1999) (ADA). Dadants argue that summary judgment is
appropriate because Plaintiff does not have ecelémat he was termireat because of purported
objections to discrimination Bad on his sexual orientation decause he opposed acts
prohibited by the ADA. Again, to satisfy the thietement, a plaintiff musiemonstrate that the
person who took the adverse actagainst her knew of the emples/s protected activity, or that
the person allegedly harboring the discriminatmymus knew and used the person who effected
the adverse action as the “cat’'s pawaftect his own discriminatory desigridontes 497 F.3d
at 1176. Temporal proximity between protectadivity and the adverse action may permit an
inference of causatioiysten 296 F.3d at 1183-84.

Evidence construed in Plaintiéffavor shows that he was fired in very close proximity to
requesting a reasonable accommodation for hiditityafrom Ms. Pinto and Mr. Hussain and
for complaining about Mr. Sandoval's unwantselxual advances to Ms. Pinto. For similar
reasons that the Court is sendioghe jury the FCA, MFCA, rad FATA retaliation claims and

the underlying discrimination claims, the Court firttiat Plaintiff has satisfied his burden of
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production undeMcDonnell Douglas The Court will therefore deny summary judgment to
Family Smiles on Counts 19-21.

Once again, Plaintiff limited Counts 19-21 Family Smiles, Khurram Hussain, Dental
Dreams a.k.a. Dental Experts, LLC, and K&&rvices. Pl.’s Resp. 18 n.2, ECF No. 123. The
Court will therefore dismiss Counts 19-21 against Sameera Hussain; Dental Dreams, LLC, a
New Mexico limited liability company; and &nk Von Westernhagen. The Court will address
the liability of the remaining non-Family Smiles Defendants below.

c. Wrongful Denial and Delay of Final Wages (Count 25)

Defendants did not move for summary judgrinen Plaintiff's sate law wage claim
against Family Smiles, but did move to dismiss all other Defendants named in Count 25. In his
response, Plaintiff agreed to limit Count 25 to Family SmikeePIl.’s Resp. 18 n.2, ECF No.
123. The Court will therefore grant summandgment to all Defendants other than Family
Smiles as to Count 25.

d. Punitive Damages

Defendants assert that there is no evidence Wwhioh Plaintiff can show he satisfied the
standard for imposing punitive damages — acting with “malice or with reckless indifference to
the federally protected rights of an aggrieved individus¢g42 U.S.C. § 1981a(b)(1). Plaintiff
failed to respond to this argument concerning whetthere was evidence sufficient to sustain an
award of punitive damages. Nevertheless, in laftdll the questions of fact identifiedfra, the
Court finds the question of whether Defendanteaetith malice or indifference to Plaintiff's
rights is a matter for the jury to determied will deny summary judgment at this time.

e. Liability Against Named Defendants

Defendants argue that there is no basis toraB&antiff's discrimnation and retaliation
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claims against any Defendants other than Family SnlesDefs.” Mot. for Summ. J. 39-40,
ECF No. 112. Defendants contend the “recordasoid” of evidence tsupport veil-piercing,
arguing that Plaintiff failed to show evidence gdatisfy each of the three elements for veil-
piercing.ld. at 40. These arguments mirror those mat developed more fully in Defendants’
motion to partially dismiss the amended comgl@tCF No. 57), which Defendants reference in
their motion for summary judgment.

Plaintiff states in his summary judgmentpgesse that he continues to assert liability
against Family Smiles, Khurram Hussain, Dem&atams a.k.a. Dent&xperts, LLC, and KOS
Services, LLC, for his variousetaliation claims and against Family Smiles, Khurram Hussain,
and KOS Services for his ADA aridtle VIl discrimination claimsSeePl.s Resp. 18 n.2, ECF
No. 123. Plaintiff, however, failetb address in his respongethe summary judgment motion
the arguments Defendants made that the reisod#void of evidence to support veil-piercing.
Plaintiff did not cite to specifi evidence in the summary judgment record to support his theories
of liability for entities other than Family Skes. Nor did Plaintiff expressly incorporate
arguments he made in his response to Defendants’ motion to dismiss.

Plaintiff nevertheless setsrtb in his response to Deafdants’ motion to dismiss the
theories of liability upon which he relies. As discussdda, the Court finds that the claims
against Dental Dreams, LLC a.kRental Experts, LLC, an lhiois limited liability company,
and KOS Services, LLC, will survive Rule 12(b)@¥missal, but the claims against Defendant
Khurram Hussain will be dismissed under Ruleb)@). The Court thus needs to determine
whether claims against DentBlreams, LLC a.k.a. Dentalxgerts, LLC, an lllinois limited
liability company, and KOS Seioes, LLC, survive summary judwgent or whether Plaintiff

waived them.
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In the response to the motion to dismisgimiff relies on numeus paragraphs of his
Verified Amended Complaint that we sworn to by Dr. Hernandez-GgeeVerification, ECF
No. 52 at 124 of 125. Consequently, the recandgt@ins arguments on tiesue of veil-piercing
using potentially admissible evidence on sumnadgment (that to which Plaintiff has personal
knowledge). Nevertheless, since the filing of the briefing on the motion to dismiss, discovery has
proceeded, and Defendants re-briefed the issmesummary judgment. Issues of fairness to
Defendants are at play as to whether tlour€ should consider argwents and evidence in
separate briefing that were niicorporated into the summajydgment briefing. Generally,
when Defendants raise an argument of lackwflence on summary judgent, it is Plaintiff's
burden on summary judgment to set forth tmmissible evidence it wishes the Court to
consider.

The Court would like to hear arguments frtime parties regardingghether Plaintiff has
waived his claims of liability so that summaudgment should be granted to Dental Dreams
a.k.a. Dental Experts, LLC, an lllinois limited liability company, and KOS Services, LLC, on the
remaining claims against the®eeFed. R. Civ. P. 56(e) (provialj options for court when party
fails to properly address another party’s agserof fact, including opportunity to support or
address fact). The Court will consider argumentthanlimited issue of waiver at the Call of the
Calendar hearing already currenfigheduled for Thursday, Apb, 2018, at 1:30 p.m. Given
that this Memorandum Opinion and Order resolwesst of the issues of the pending motions,
the Court will grant the Joint Motion for Hearing and for Oral Argument on pending Motions
(ECF No. 136) only in part to permit argumenttla Call of the Caledar on the outstanding
issues remaining for trial and not régam by the entry of this order.

B. Defendants’ Motion to Partially Dismiss Amended Complaint and to Strike
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In Defendants’ Motion to Partially Dismigegmended Complaint anb Strike (ECF No.
57), they seek to strike certain allegations in the Amended Complaint inconsistent with the
Court’s prior Memorandum Opinion and Order aoddismiss defendants other than Family
Smiles, LLC (*Family Smiles”), tla entity that employed Plaintitfirectly. Many of the issues
highlighted in the motion to dismiss, however, are now moot.

First, Defendants moved to dismiss FCA, MFCA, and FATA claims to the extent they
state claims involving patients tted by dentists other than D&hafer and Agarwal. Plaintiff's
claims have been limited to patients of Bhafer, so this argument is now moot. Defendants
also seek to dismiss the qui tam claims urtde FCA, MFCA, and FATA against non-Family
Smiles Defendants. Plaintiff agreed to thesndissal of those claims “against any of the
Defendants other than Family Smiles” in footn@tef his response, dgihat argument is now
moot. SeePl.’s Resp. 23 n.7, ECF No. 123. Defendamoved to dismiss claims against non-
Family Smiles entities in Counts 22-23 a@dunt 25. Plaintiff dismissed Counts 22-23 and
agreed to limit Count 25 to Family Smiles, so these arguments are moot.

Defendants additionally moved to strike alligas of the amended complaint concerning
extra-contractual promises. Plaintiff is rlonger proceeding on claims related to those
provisions, so the Court will strike the prexins upon which Plaintiff is no longer relying.

Finally, Defendants seek to dismiss the liat@n and discrimination claims against all
Defendants other than Family Smiles. Pldinth his response “acknowledges that only the
employer itself may be directlifable for the retiation and discriminon claims under the
FCA, MFCA, FATA, ADA and Title MII.” Pl.’s Resp. 10, ECF No. 6%.Indeed, direct liability

does not extend to non-employer widuals under those statuteé¥ee Howell v. Town of Ball

15 Plaintiff does not address whetheniN®lexico allows for direct liability for non-employer individuals under the
NMHRA (relevant to Counts 18 and 21). Plaintiff, howgvonly urges liability under alter ego and integrated
enterprise theories. The Court therefore deems any argument about diilggtliader the NMHRA waived.
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827 F.3d, 529-30 (5th Cir. 2016%tailey v. Gila Regional Medical CenteCiv. No. 16-0485
JCH/GJF, 2017 WL 3602057, *3-4 (D.N.M. Febl, 2017). Plaintiff, however, argues his
retaliation and discrimination claims againse tindividual and othecorporate Defendants
should proceed under alter ego and/or integrai@@rprise theories. 18te the filing of the
motion to dismiss, Plaintiff has limited the rdgdon and discriminatio claims to Family
Smiles, Khurram Hussain, Dental Dreams a.Rental Experts, LLC, and KOS Services, LLC,
so the Court need only address these veil-piercing theories as to Khurram Hussain, Dental
Dreams a.k.a. Dental Expert4,C, and KOS Services, LLC.
1. Alter Ego Theory

The Tenth Circuit has applied the followimgo-part test for the federal common law
doctrine of piercing the corporateil under an alter ego theory:

(i) was there such unity of interest atatk of respect give to the separate

identity of the corporation by its sharetiets that the personalities and assets of

the corporation and the individual are stthct, and (i) would adherence to the

corporate fiction sanction a fraud, promote #tice, or lead to an evasion of legal

obligations.
N.L.R.B. v. Greater Kansas City RoofirigF.3d 1047, 1052 (10th Cit993). Under the second
prong, a court should only invoke iequitable power when theiie adequate justification,
requiring “an element of unfairness, injusticfraud, or other inequitable conduct as a
prerequisite to pierng the corporate veil.ld. Piercing the corporate veil should be done
“reluctantly and cautiously,id. at 1051, and only “when the mrate structure has been
misused to perpetrate fraud, evade existihligations, or to circumvent a statutéd. at 1052
(internal quotations omitted).

Similarly, under New Mexico law, a plaifftimust satisfy three requirements to be

entitled to pierce the cporate veil: (1) a showgof instrumentality or domination, (2) improper
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purpose, and (3) proximate causatiSeott v. AZL Resources, In@¢988-NMSC-028, 7, 753
P.2d 897. The first requirement is the alter eégotrine theory and requires showing that the
subsidiary was operated “not in a legitimate fashb serve the valid goals and purposes of that
corporation but functioned under the dominatemmd control and for the purposes of some
dominant party.1d. A plaintiff must show that “recognitioof the separateorporate existence

of the two corporations would sarari fraud or other improper purposekl’

Even assuming the allegations are suffickensatisfy the first prong of each test, the
amended complaint does not allege sufficitatdts to show that Khurram Hussain, Dental
Dreams a.k.a. Dental ExpertsL.C, or KOS Services, LLC, lmused the corporate form to
perpetrate a fraud, promote injustice, to evadal obligations, or floanother improper purpose
that would justify disregardinghe “corporate” form. There arnot sufficient non-conclusory
facts to suggest inadequate capitalization of Family Smiles. Moreover, the allegations that Mr.
Hussain had an ownership interest in FarSiipiles and KOS Services, which was a separate
entity that provided administrative services fong Smiles, or that Dental Experts exercised
considerable control over Family Smiles’ of@nas are not sufficient to indicate that the
corporate structure was set @gr fraudulent purposes. The Couherefore concludes that
Plaintiff has not met his burden afieging sufficient non-conclusory facts to plausibly show that
Khurram Hussain, Dental Dreams a.k.a. Dentgbetts, LLC, or KOS Services, LLC, may be
held liable under an alter ego theory oblidy under either federal or state la@f. Greater
Kansas City Roofing2 F.3d at 1049, 1055 (holding it wasror to hold sole shareholder
personally liable for judgmerdgainst corporation shcontrolled because that there was no
evidence to suggest her disregard for many catpdormalities constituted fraud or was done to

cause the company to beseable to pay a judgmen§¢ott 1988-NMSC-028, 11 10-12 (holding
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that there was insufficient evidence of improper purpose to pierce corporate veil, even though
corporations shared common directors and officene company was sa®areholder of three
corporations and exercisedtab control over bankbalances of each, because there was no
showing that three corporationgere undercapitalized when incorporated, that their financial
setup was only a sham, or anjustice resulted from setup).
2. Integrated Enterprise Theory

“The law allows businesses to incorporatdinait liability and isolate liabilities among
separate entities,” resulting fa strong presumption that a parent company is not the employer
of its subsidiary’s employeesFrank v. U.S. West, Inc3 F.3d 1357, 1362 (10th Cir. 1993).
When a plaintiff asserts, however, that he i®amployee of more than one entity under Title VII
and the ADA, a plaintiff may establish liabiliynder the joint-employer and single-employer
tests.SeeBristol v. Board of County Go'rs of County of Clear Creel312 F.3d 1213, 1218
(10th Cir. 2002). “This joint-employer test ackriedges that the two etiés are separate, but
looks to whether they co-determine thesesdial terms and conditions of employment’
“Second, a plaintiff who is the employee of one tgntiay seek to holdrether entity liable by
arguing that the two entities effectively constitute a single emplojgkrAlthough these two
tests are sometimes confused, they differ it tthe single-employetest asks whether two
nominally separate entities shouidfact be treated as an integrated enterprise, while the joint-
employer test assumes that the altegmployers are separate entitidd.”

One “recognized” method for determining th#ernative single-epioyer test is the

16 Even if the allegations of the complaint were sufficientder Rule 12(b)(6), and if Plaintiff did not waive the
argument on summary judgment, the Court notes that the factual assertions for which Plaintiff has personal
knowledge, and about which he is competent to testifyfarfewer than the totality of the allegations. From the
summary judgment record, a reasonable jury would not be able to find that Khurram Hussain, Dental Dreams a.k.a.
Dental Experts, LLC, or KOS Services, LLC, abused thearatp form to perpetratefeaud, promote injustice, to

evade legal obligations, or for another improper purpose that would justify disregarding the “corporate” form under
an alter ego theory.
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integrated-enterprise tesfee Romano v. U-Haul Inteyr233 F.3d 655, 665 (1st Cir. 2000)
(noting that none of tests wergpdicitly adopted by First Circuibut that “integréed-enterprise
test currently appears to be tharstard adopted, or at least apgliby a majority of circuits that
have reached the issue”) (and cited casesg also Trevino v. Celanese Cpif01 F.2d 397,
404 (5th Cir. 1983) (adopting foymart used by Supreme Court flabor disputes). The Tenth
Circuit has applied the testithout explicitly adoptingt in Title VII claims.Knowlton v. Teltrust
Phones, In¢.189 F.3d 1177, 1184 (10th Cir. 1999) (applyintegrated-enterprise test because
parties assumed its applicatioRyank, 3 F.3d at 1362 (samd)pckard v. Pizza Hut, Inc162
F.3d 1062, 1069-70 (10th Cir. 1998) (stating that “trenditle VII cases appears to be in favor
of adopting [single employer/integrated entergriest” but noting Tenth @cuit has yet to adopt
it). Nor does it appear that New Mexico cisunave adopted (or rejected) the t8&te Sonntag v.
Shaw 2001-NMSC-015, 1 24, 22 P.3d 1188 (discussing fédergle entity test and stating that
barring express adoption of testhese federal tests do nairdrol our interpretation of a New
Mexico state statute”).

Defendants dispute the application of the irdégpl enterprise tesirguing that it should
be limited to the National Relations Labor Board context from whence it GaeePapa v. Katy
Industries, Inc. 166 F.3d 937, 940-43 (7th Cir. 1999) (expilag that single employer test came
from test used by National Labor Relations Board to resolve issues of affiliate liability, and
declining to use that tesinder anti-discrimination statutepefendants, however, offer no
alternative test that the Ten@ircuit would likely apply. Circuits are split on which test should
be used for the joint employment dacé under anti-discrimination law&ee Butler v. Drive
Automotive Industries of America, In@93 F.3d 404, 410-14 (4th Cir. 2015) (discussing tests

applied by sister circuits and ultimately adoptingprid test). Although not explicitly adopted in
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Bristol, the Court will nevertheless apply theint employer and single-employer tests as
described irBristol, which was decided after tirapacase and in which the Tenth Circuit gave
no indication that it was likely to reject thest& use in the anti-discrimination context.

Under the joint-employer test, independenttegiare joint employers if they “share or
co-determine those matters governing the résdeterms and conditions of employment.”
Bristol, 312 F.3d at 1218 (quotingirgo v. Riviera Beach Assocs., Lt@0 F.3d 1350, 1360
(11th Cir. 1994)). A court looks to whether “hogentities exercise significant control over the
same employeesld. (internal quotations omitted). “Courts applying the single-employer test
generally weigh four factors(l) interrelations of operatn; (2) common management; (3)
centralized control of laborelations, and (4) common owsé&ip or financial control.'ld. at
1220 (internal quotations omitted). Thearthfactor is the most importanid. The question is
which entity made the final desions regarding employmematters related to the person
claiming discriminationFrank, 3 F.3d at 1363. Broad policy statements issued by the parent
company is not enough; the parent company roostrol day-to-day empyment decisions of
the subsidiaryld.

As an initial matter, Plaintiff has not showhat the joint employer or single employer
test would apply to a person, raththan an entity. The Countill therefore dismiss Khurram
Hussain from the case as a matter of law. Howea® to Dental Dreama.k.a. Dental Experts
and KOS Services, the allegatiatate a claim to survive Rule 12(b)(6) or Rule 12(c) dismissal.
The allegations indicate that Dental Dreamsaa.Rental Experts and KOS had a high degree of
interrelatedness in the day-to-day operatiomsatbministrative purposeafealing with employees
of Family SmilesSee e.g, Verified Am. Compl. T 107 (alleégg Plaintiff received email from

Abby Heckler containing attachmenivith a “new hire” packet ahaterials, the attachment of
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which was entitled “DentalDreamsNewEmployee,tiamail listed her asmgent of KOS and
Dental Experts, email contained Form I-9, ftayment Eligibility Verification, which was
partially filled out identifying “Juliette Boycefrom “HR” from “KOS Services LLC” in the
employer block); § 108, ECF N&2 (alleging dentist called Pidiff on behalf of “Dental
Dreams” and spoke to him about the compamgseral practice); { 174 (Plaintiff exchanged
emails with Mubeena Nurani about his workhedule, and her signatuiblock indicated she
represented KOS and Dental Experts); 7 I(Plaintiff exchanged email concerning his
complaint about amount of his paycheck withristine Benesa at KOS), ECF No. 52.

Significantly, the Employment Agreement betwdd8aintiff states it is between him and
“Family Smiles” as well as “its parent” and “affiliate.” Employment Agreement 1, ECF No. 52-
1. The agreement itself thereafter sets forth the slofiéFSL,” which is &pressly the collective
term for Family Smiles, its parent, its affiliate, dt. The allegations indi¢a that both Dental
Dreams a.k.a. Dental Experts, LLC, and KOS e Inc., had centrakd control of labor
relations, common management, and common owrnerhe allegations also suggest that those
entities shared or co-determined matters governing the essential terms and conditions of
Plaintiff's employment. The Couwill therefore not dismiss atightime the claims against those
two entities.

However, as discussed above, the Court tscoavinced that Platif has satisfied his
burden on summary judgment keep Dental Dreams a.k.a. el Experts, LLC, and KOS
Services, LLC, in the case. The Court will take up argument on this waiver issue at the Call of
the Calendar on April 5, 2018.

C. Defendants’ Motion to Exclude Certain Opinions and Testimony of Plaintiff’s
Expert Witness, Dr. Ryan Moffat

Federal Rule of Evidence 702 provides:
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A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education, may testify in therfa of an opinion or otherwise if:

(a) the expert’'s scientific, technicady other specialized knowledge will
help the trier of fact taanderstand the evidenoe to determine a fact
in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of ratile principles and methods, and

(d) the expert has reliably applied thengiples and methods to the facts
of the case.

Fed. R. Evid. 702 (20115ee also 103 Investors I, L.P. v. Square D, @@0 F.3d 985, 990
(10th Cir. 2006) (describing analysis as two-stgfl) determining whetheexpert is qualified
and (2) whether the expertispinion is reliable undebaubert principled?’). The touchstone of
admissibility under Rule 702 is héljiness to the trier of factWerth v. Makita Elec. Works, Lid
950 F.2d 643, 648 (10th Cir. 1991).

A court should consider the following non-exhaustive and non-dispositive factors in
determining whether particular expert sciaatifestimony is reliablewhether the expert's
technique or theory can and has been testedihtbory has been subject to peer review and
publication; the known or potential rate of eragdrthe technique or theory when applied; the
existence and maintenance of standards ewmwtrols; and the gered acceptance of the
methodology in the relevant scientific communBge Kumho Tire Co., Ltd. v. Carmicha&26
U.S. 137, 149-50 (1999}),03 Investors470 F.3d at 990 (citin@aubert 509 U.S. at 593-94).
The DaubertCourt clarified that the focus must belely on the principles and methodology, not
on the conclusions they generabaubert 509 U.S. at 595. With othenon-scientific experts,
“the relevant reliability concerns mdgcus upon personal knowledge or experien&ainhqg

526 U.S. at 150 (emphasis added).

" Daubert v. Merrell Dow Pharmaceuticals, In809 U.S. 579 (1993).
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Expert witnesses may testify about ultimateues of fact, but an expert may not state
legal conclusions drawn by appig the law to the factdJnited States v. Richtei796 F.3d
1173, 1195 (10th Cir. 2015). Although an experdy not give an impermissible legal
conclusion, an expert may give testimony that embraces an ultimate issue so long as the expert’'s
testimony assists, rahthan supplantshe jury’s judgmentld. (qQuotingUnited States v. Dazgy
403 F.3d 1147, 1171-7A4@th Cir. 2005));United States v. Schneigét04 F.3d 1287, 1293-94
(10th Cir. 2013) (stating that Rule 704(a) allows expert opinion on an ultimate issue so long as
he explains basis for any summary opinion and doésimply tell the jury what result to reach).
“Permissible testimony provides the jury with the tools to evaluate an expert's ultimate
conclusion and focuses on questions of fact thaamenable to the scientific, technical, or other
specialized knowledge withitme expert's field.Richter, 796 F.3d at 1195.

Defendants argue that Dr. Moffat's opiniotisat Dr. Shafer engaged in “false or
fraudulent” dental work are ipmoper subjects of expert tasony. Dr. Moffat's review of Dr.
Shafer’s patient records revealed to him a isbest pattern of incorrect billings, which he
believed to be inconsistent with what is tramhtilly accepted in dentistry, and therefore, he
concluded the pattern shows an imtéaking place to bill incorrectlySeeDep. of Dr. Moffat
41:16-25, ECF No. 111-2. Dr. Moffat testified, “I ki that if you look at tla evidence you'll see
many more instances than could be considered simple mistdde<l®:15-17. Although he
acknowledged that there is no standard in deptigiantifying how many mistakes may be made
before considering a pattern wiistakes in billing to be fradulent, Dr. Moffat opined that the
number of errors represents atpen that is false or fraudulebfased on his judgment that the
number of errors was too higBee id46:25-49:15; 167:25-169:2. Dr. Moffat never spoke with

Dr. Shafer, any person who worked with. Bhafer, or any patient treated by hioh.40:16-18,
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42:10-12, 43:3-5, ECF No. 111-2. He also acknowledged that simply because standards of care
were violated does not mean that the care is falsd5:13-19.

Defendants contend that expert testimonyagperson’s state of mind is not admissible
because it invades the role of the jury, renderglusions on issues of law, and has no basis in
any body of expertise. The Cowgrees to a limited extent. DMoffat may not testify that Dr.
Shafer had fraudulent intent, because thateigsumore properly a question for the jury and
outside an expert’s expertise. IdePaepe v. General Motors Cori4l F.3d 715, 720 (7th Cir.
1998) (concluding that districtoart erred in allowing expert ttestify that company reduced
amount of padding in sun visors to save monegalise he lacked a scientific basis for that
opinion). Indeed, Plaintiff agredgbat Dr. Moffat should be subjeto the limited restriction of
not claiming to know what Dr. Shafer’'s mind wasit he contends théiecause Dr. Moffat has
reviewed in-depth billing records of Dr. &er, he should be permitted “to express the
conclusions he has drawn concerning Dr. Shafeté&nt to defraud.” Pls Resp. 4, ECF No. 122.

An expert may testify that certain evideniseconsistent with fraud and not innocent
conduct or mistakes, so long as the expert pesviedequate explanations for his conclusions.
Cf. Richter 796 F.3d at 1196 (“Witnesses are permittetesbify about how the law applies to a
certain set of facts, so long #isey provide adequate explaioat for their conclusions.”);
Schneider 704 F.3d at 1294 (explaining that “the milgo not prevent an expert from drawing
conclusions about intent, so loag the expert does not profdesknow a defendant's intent,”
and finding no error in expetestimony that evidence indicatesh intention to deceive and
defraud the system where expert expresslylalimed knowledge of the criminal defendant’s
intent); DePaepe 141 F.3d at 720 (explaining that experbdtd give an opinion as an engineer

that reducing the padding saved a particular amofintoney; he might &tify as an engineer
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that GM's explanation for the decision was not sound (from which the jury might infer that
money was the real reason); but he could not teasfyan experthat GM had a particular
motive”). The Court will thereforéurn to the questions of whether Dr. Moffat is qualified to
render the opinion and whether he has a relialg@thodology or standard supporting his specific
opinion concerning the evidence indicatinqaud based on the number of billing errors
submitted.

Defendant asserts that Dr. Moffat is not lgied to render opinions on Dr. Shafer’'s
fraudulent intent and motives. Defdants assign significance tcetfact that Dr. Moffat has not
received any training in identifying fraud in distry or other areas. EnCourt is not convinced
that specific training in &ud is required. Dr. Moffat has ge of trainingand experience
practicing dentistry. He has been a Boardtiied Pediatric Dentist since 2006 and has
practiced dentistry in prate practice since 200$eeReport of Dr. Moffat, ECF No. 111-1. He
also has experience providing dardervices paid by Medicaitll. at 2.

Nevertheless, the Court finds that Pléfnhas not met his burden of production of
showing that Dr. Moffat used a reliable imetology in concluding thabr. Shafer’s billing
practices indicated he intendénl defraud Medicaid. Dr. Moffahdmitted there is no specific
standard in dentistry to assign a percentage or number to arrive at a definitive determination of
fraud, and so he instead used his “professionaliami as a dentist that the number of mistakes
over the course of a ge was too high to indate innocent mistakeSeeDep. of Dr. Moffat
46:2-49:15, 167:12-169:2, ECF No. 111-2. Although thpliaation of experience to the facts
can serve as the methodology of expert, the problem here isathPlaintiff has not cited to
anything in the record before the Court shaythat Dr. Moffat has reviewed other dentists’

records in his training and experience to habaseline for an opinion & the number of errors
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here far exceeds those made in other dentatipeac Plaintiff has not &n argued what specific
methodology Dr. Moffat employed when reaching fingaid conclusion. At this point, Plaintiff

has not met his burden undeaubertandKumho Tireto show a reliable methodology, so the
Court will exclude Dr. Moffat’s testimony that thmumber of errors is so high as to indicate
fraud. The jury will have to consider the significance of the numbers without the specific aid of

expert testimony on the issue of intent.

IT IS THEREFORE ORDERED that
1. Defendants’ Motion to Partially Disisgs Amended Complaint and to StrilegQF No.
57) is GRANTED in part and DENIED in part as follows:
a. Defendants’ request IDISMISS Defendant Khurram Hussain from the case
is GRANTED;
b. Defendants’ request to dismiss Ctri3-15 and 19-21 against Defendant
Dental Dreams a.k.a. Dental Exige LLC, under Rule 12(b)(6) BENIED.
c. Defendants’ request to dismiss CoubB21 against Defendant KOS Services
under Rule 12(b)(6) IDENIED.
d. The Court wWillSTRIKE allegations concerning eaticontractual promises.
e. Defendants’ remaining requests the motion to dismiss arBENIED AS
MOOT .
2. Defendants’ Motion for Summary Jutignt and Memorandum in SuppoBGF No.
112) is GRANTED in part andDENIED in part as follows:
a. Defendants’ request to dismiss Coui$2 against Defendant Family Smiles

is DENIED, but Defendants’ motion for summary judgment on Counts 1-12
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against all other DefendantsG&RANTED.

. Defendants’ request for summagndgment on Counts 13-21 BENIED as

to Defendant Family Smiles and BENIED AS MOOT as to Defendant
Khurram Hussain who is dismissed under Rule 12(b)(6). The Court
RESERVES RULING on Defendants’ request for summary judgment on
Counts 13-15 and 19-21 as to Defendaental Dreams a.k.a. Dental Experts,
LLC, and on Counts 13-21 as to Defendant KOS Services.

Defendants’ request tdDISMISS counts 22, 23, 24, 26, and 27 is
GRANTED.

. Defendants’ request for summary judgnt on Count 25 as to Defendants
Dental Dreams a.k.a. Dental ExmertLLC, Sammera Hussain, Dental
Dreams, LLC, a New Mexico limite liability company, Frank Von

Westernhagen, KOS Services, and Khurram Huss&RABNTED .

. Defendants’ Motion to Exclude Certain Omins and Testimony of Plaintiff's Expert

Witness ECF No. 11) is GRANTED.

. The Joint Motion for Hearing and f@ral Argument on Pending MotionE CF No.

136) is GRANTED IN PART in that the Court will consider argument on the waiver

issue at th€all of the Calendar on April 5, 2018, at 1:30 p.m.

. For purposes of clarity:

a. Counts 1-12 ar®ISMISSED WITH PREJUDICE against all Defendants

except Family Smiles.

b. Counts 13-21 arBISMISSED WITH PREJUDICE as to Sameera Hussain;

Dental Dreams, LLC, a New Mexico limited liability company; Frank Von
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Westernhagen, and Khurram Hussain. Celdi®-21 remain against Defendant
Family Smiles. The CouRESERVES RULING on whether it will dismiss
Counts 13-15 and 19-21 against Deridatams, LLC a.k.a. Dental Experts,
LLC, an lllinois limited liablity company. The CourRESERVES RULING

on whether it will dismiss Counts 13-21 against KOS Services, LLC.

. Counts 22, 23, 24, 26, and 27 &SMISSED against all Defendants.

. Count 25 iDISMISSED as to all Defendants except Family Smiles.

. Defendants Sameera Hussain; Dentaddbmns, LLC, a New Mexico limited
liability company; Frank von Westdnagern; and Khurram Hussain are

DISMISSED from this case.

o

UNWTED STATES DISTRICT JUDGE
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