Wu v. Zinke Doc. 132

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LIMING WU,
Plaintiff,

V. No. CIV 14-0150RB/KRS
RYAN ZINKE, Secretary of the United States
Department of the Interior, et al.

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court oRlaintiff's Motion to Reconsider Order Due to
Newly Discovered Evidencdiled on July 17, 2019. (Doc. 127.) The Court will de¢ing motion
l. Factual and Procedural Background

Ms. Liming Wu was employed as a geologist with the Bureau of Land Management
(BLM), an agency of the United States Department of the Interior (Ddc. 747 4.)In early
2014, Ms. Wuacting pro sdijled her original civil rights complaint against the Di@lthis Court
(SeeDoc. 1.) She retained counsel and filed two amended compl&intgying claims for race,
nationalorigin, and age discrimination; retaliatiogmyd negligence under federal and state law
(SeeDocs. 4;11-1.) The parties mediated Ms. Wu's claims and eventually signegttiement
agreement (the Agreememat) July 22, 2015. (Docs. 45; 53} 1

The Agreemenprovidedthat any revocation must be delivet®dmail no later than July
29, 2015, to be validSeeDoc. 531 1 8 61 at 2.)Ms. Wu informed her attorney on July 27, 2015
that she wanted to revoke the Agreemand the two met on July 28 to discuss the masee

Doc. 58 at3.) Ms. Wu's attorney took the revocation letter to FedEx that evening, and FedEx

1 The Court has recounted this matter’s factual backgroundiémaeprevious opinions and incorporates the relevant
facts here by referencé&de e.g, Docs. 107 at43; 112 at 45.)
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delivered the lettreon July 30, 2015, one day aftee agreedipon deadline.See idat9, 25.)

Pending further settlement negotiatiolts. Wu was ordered to return to work on August
3, 2015.(SeeDoc. 58 at 5 At homeon August 4Ms. Wu fell and hit her head, suffegna
traumatic brain injury(See id The DOI movedo enforce the parties’ Agreementt August 4,
2015, but removed the motion because it contained sensitive information. (Doc. 52 filethe
a second, redacted motion on August 5, 20@6c. 53.) Ms. Wu, through counsefjled a notice
of consent to the DOI's motierand of her intent to abide by the Agreemenn the same day.
(Doc. 54.) The Court granted the DOI's motion. (Doc. 3&jjhin a week, Ms. Wu filed a
stipulatedmotion to dismiss the lawsuit, and the Court enterstipulated order dismissing the
case with prejudicgDocs. 56; 57.he parties complied with the terms of the Agreement (i.e.,
the DOI made a $200,000 payment and Ms. Wu retired and dismissedrhpetitling complaints
and appeals)SeeDoc. 531113, 7, 18.)

Since the dismissal of her 2014 lawsuit, Ms. Wu has &leddditionaEEOC complaint
two morelawsuits and has moved to set aside the parties’ Agreer{ee¢Docs. 58; 65;83-C
(EEOC complaint, No. DOIBLM-15-0909); see also17cv0113; 18cv0813.) The Court
consolidatedherthree caseand gave her leave to file a Fourth Amended Compl@iucs. 67,
74.) The Courtthendenied Ms. Wu’'s motion to set aside the dismissal of the 2014 laavsalit
found that it did not have jurisdiction to set aside the parties’ AgreersesD¢c. 107.)t granted
in part the Defendants’ motion to dismiss Fourth Amendment Complaint, dismissed all claims
stemming from pr&uly 22, 2015 conduct, dismissed .M&u’s third lawsuit (18c®813), and
directedherto file a Fifth Amended Complaint to clarify her remaining clairSeeDoc. 112.)

Ms. Wu appealed several of the Court’s opinions and ordggsDpc. 115.) Although her

appeal is pending, Ms. Wu then filed another motion to reconsider in this GGreDdc. 120.)



The Court denied the motipas well asa second motion to reconsidéecause they did not
comply with Local Rules and/or this Cowtorders. $eeDocs. 124; 126.) Ms. Wu filed a third
motionto reconsider, which is now fully briefed and ready for decis®eeocs. 127; 128; 131.)
l. Legal Standards

Ms. Wu's“pro se ... pleadings are to be construed liberally and held to a tiesgent
standard than formal pleadings drafted by lawyers’ Garrett v. Selby Connor Maddux & Janer
425 F.3d 836,40 (10th Cir. 2005)quotationomitted)) The Court may not, howey, “serv[e] as
the litigant’sattorney in constructing argumentsdasearching the recordd. (citation omitted).

A. Motion to Reconsider

Ms. Wufails to specifywhat opiniorfs) she would like the Court to reconsidesegDoc.
127.)As she purports to offer evidence to establish that she was coerced intéogesrgl with
the parties’ Agreement in 2015, the Court presumes that she would like it to recaastdbruary
21, 2019 Memorandum Opinion and Order denying her Motion to Set Aside Stipulated Order of
Dismissal with Prejudice (Doc. 58) and Motion to 8side Settlement Agreement and Order of
(sic) Granting Defendant’s Motion to Enforce Settlement Agreement (Doc.SeD¢c. 107.)

She also fails to specifirieprocedural rule she relies upo8egDoc. 127.) There are three
categories of motions t@consider:

(i) a motion to reconsider filed within [28] days of the entry of judgment is treated

as a motion to alter or amend the judgment under rule 59(e); (ii) a motion to

reconsider filed more than [28] days after judgment is considered a motiolifior re

from judgment under rule 60(b); and (iii) a motion to reconsider any order that is

not final is a genal motion directed at the Court’s inherent power to reopen any

interlocutory matter in its discretion [undede 54(b)].

Anderson Living Tr. v. ®RX Energy Prod., LLC312 F.R.D. 620, 642 (D.N.M. 2015) (quoting

Price v. Philpot 420 F.3d 1158, 1167 & n.9 (10th Cir. 2005)). As Ms. Wu did not file her motion



with 28 days of an entry of judgmemtnd these matters were not interlocutory (as the wase
dismissed with prejudice in 2015), the Court will analyze her motion under Rule 60(b).
“Rule 60(b) of the Federal Rules of Civil Procedure allows a court to relieveyafimen
a judgment or order for” a variety of reasoiee Payne v. Ftate Carefght, LLC, 322 F.R.D.
647, 668 (D.N.M. 2017)). The reasons include:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could
not have been discovered in time to move for a new tria¢niRdle
59(b);
(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged,; it is based
on an earliepudgment that has been reversed or vacated; or applying
it prospectively is no longer equitable; or
(6) any other reason that justifies relief.
Fed. R. Civ. P. 60(b)(H6). In it February 21, 2019 Opinion, the Court found that sections
60(b)(2), 60(b)(3)and 60(b)(6) were relevant to Ms. Wu'’s claims. (Doc. 107 at 4.) Ms. Wu does
not disagree with that findingSéeDoc. 127.)
A party seeking relief under Rule 60(b)(1) through (3) must bring her motion “no more
than a year after the entry of the judgmenorder or the date of the proceeding.” Fed. R. Civ. P.
60(c)(1). “This deadline may not be extended and is not subject to the court’s discRdme’
322 F.R.D. at 668 (citing Fed. R. Civ. P. 6(b)()motion under Rule 60(b)(6) does not have a
strict time limit, but “must be made within a reasonable time . . . .” Fed. R. C8Q(E)(1). “[T]o
avoid abrogating the ongear time limit for rule 60(b)(1) to (3), rule 60(b)’'s ‘provisions are
mutually exclusive, and thus a party who failed to take timely action due to [dre@iamerated

reasons] may not seek relief more than a year after the judgment by resorting ¢ticgulpSe



Payne 322 F.R.D. at 668 (quotingioneer Inv. Servs. Co. v. Brunswick Assocs., 507 U.S.
380, 393 (1993)).
B. Federal Rule of Civil Procedure 62.1
Although this matter is on appeal with the Tenth Circuit, Plaintiff asserts that tire Co
may consider her motion under Federal Rule of Civil Procedure 62.1. (Doc. 127 at 1.) Rule 62.1
provides:
(a) Relief Pending Apeal. If a timely motion is made for relief that the court lacks
authority to grant because of an appeal that has been docketed and is pending, the
court may:
(1) defer considering the motion;
(2) deny the motion; or
(3) state either that it would grant the motion if the court of appeals remands
for that purpose or that the motion raises a substantial issue.
Under this Rule, the Court has jurisdiction to deny Ms. Wu’s motion, and it will do sbefor t

reasons explained below.

" . Plaintiff has identified no circumstance sufficient for the Court to reconsider its
Opinion.

Ms. Wu contends that the Court should reconsider its tetsause(1) she obtained new
evidence that demonstrates she was coerced to acquiesce to the DOI's metiforde the
Agreement while she was under the influence of sedati®&sthe DOI's attorney, AUSA
Grohman, “deleted” a Court record in 2015; (3) the Agreement violates the Older \\Bekerfg
Protection Act (OWBPA)§ 201, 104 Stat. 983, 29 U.S.C.684f); (4) the DOI breached the
Agreement by failing to send a neutral letter of recommendation, makingjtkerAent voidable.
(Doc. 127.)

A. Ms. Wu’s new evidence is insufficient to set aside tratipulated dismissal or
the Agreement.

Ms. Wu submits newvevidence that purportedly establishes she was under the influence of



a sedative medication whese filed her Notice of Consent to the DOI's Motion to Enforce
Settlement (Doc. 54) on August 5, 2015, and when she filed the Stipulated Riswiits
Prejudce (Doc. 56) on August 12, 2015geDoc. 127 at 23.) The newevidence is an After Visit
Summary from Noah D. Freedman, MD. (Doc. 42Y The Summary notes “You saw [Dr.
Freedman] . . . on Monday March 4, 2019ld.(at 1.) Ms. Wu argues that “Medication
Instructions” on page three of the Summary are relevant. (Doc. 127 at 3.) The Medicati
Instructions provide in part: “Yomay have receivedsedative medications (general anesthesia,
deep sedation, or conscious sedation) while at CHRISTUS St. Viflicgot received sedation
please be advised of the following recommendations: . . . Do not make important ljfeusoress
decisions or sign any legal documents until you are improved.” (Do€l 423(emphasis added)

This record has no significance Ms. Wu’'s mental state in August 2015. $kegeneric
instructions are from a March 20i8cord and do not establish that Ms. Wu has ever received
sedatives or anesthesia, in August 204.6therwise The Court will not reconsider its Opinion on
this basis.

B. The removal and refiling of the Motion to Enforce Settlement Agreement did
not harm Ms. Wu.

Ms. Wu accuses AUSA Grohman of “deleting” the DOI's original Motion to Enforce
SettlementAgreement that was docketed on August 4, 2045a “[p]Jremeditated scheme”
intended to harm Ms. Wu. (Doc. 127 at43 Ms. Wu believes that the original August 4, 2015
filing, which was dockete@n the same day she went to the emergency room due tnzatia
brain injury, amounts to “legal coercionlti(at 4) And she contends that AUSA Grohman deleted

it from CM/ECF to cover up evidence of the legal coercitth.at 5.)Her contention is meritless.



Attorneys do not have authority to “delete” docutsefrom CM/ECF.SeeU.S. District
Court, District of N.M., CM/ECF Administrative Procedures Manual, at *17 il@hla at
https://www.nmd.uscourts.gov/sites/nmd/files/INMD_APM)pOnce a document is filed and
becomes part of the official record, correas to the docket may be made only by Clerk’s Office
staff.”) Moreover, the Court has access to both the original document (Doc. 52) and the docket
text, which indicates that AUSA filed the document in error because it cedta@nsitive
information. Accadingly, a staff member from the Clerk’s Officeffectively “removed” the
original documenby making it inaccessible to all but Court stdfhe Court has alscompared
the August 4, 2015 motion with the August 5, 2015 motion. (Docs. 52; 53.) There are tw
differences in the documents, both of whattur withinthe exhibit (the parties’ Agreement).
First,in § 18, “Payment”: the original motion includes the name, address, and account ilmiormat
for the account to which the settlement amount was to loe(Paic. 521 at 6); and the amended
motion redacts this information (Doc.-83at 6). Secondjn the attorney’s signature block: the
original motion includes the attorney’s Tax ldentification Number (Doel 32 8); and the
amended motion redacts this information (Doc1%8 8).

It is common practice to redact sensitive information. Ms. Wu advances no avigen
support her theory that AUSA Grohmanlecision to file the motion tomforce on August 4, 2015,
was made with the knowledge of Ms. Wu'’s injury or was intended to harm her.

Ms. Wu also submits photographs of a text message she allegedly received on August 4,
2015, from her employer. (Doc. 1-27) The text message states in relevant part: “Please call me
in the morning to tell me the . . . prognosis and what your plan for the week is. If yootnik
attending work, | will need a doctor note no later than Thursday by noon. | hope this is not serious

and you feel better soon.Id() Ms. Wu argues that this text message amounts to “administrative



coercion” intended to force her into acquiescing to the DOI's motion to enf@oe. 127 at 4.)
The Court finds that this text message is insufficient to show evidence of aninteeice Ms.
Wu into going forward with the Agreement. The Court declines to reconsider its Opinidhem ei
of these bases.

C. Ms. Wu has not demonstrated that the parties’ Agreement violated the
OWBPA.

Next,Ms. Wucontends that the parties’ Agreement atetl the OWBPA. (Doc. 127 at5
7.) “The [OWBPA] imposes specific requirements for releases covéhigg Discrimination in
Employment Act (ADEA)]claims.” Oubre v. Entergy Op, Inc, 522 U.S. 422, 424 (1998)
(citation omitted. For examplethe OWBPAprovides that‘[a]n individual may notwaive any
right or claim under this chaptanless” she “is given a period of at least 21 days within which to
consider the agreement;” and “the agreement provides that for a periodast &t diays following
the execubn of such agreement, the individual may revoke” it. 29 U.S.C. 88 626({H)1) &
(G). Ms. Wu claims that the parties’ Agreement does not comply Wwéket 21 and #day time
periods (Doc. 127 at 57.) These time periods, however, do not apply tetdesnent agreement
of a court actionand the parties’ Agreement “is not unenforceable on that’h&se Walters v.
Wal-Mart Stores, In¢.703 F.3d 1167, 1172—-73 (10th Cir. 2013) (citing 29 U.S.C. 8§ 626(f)(2)).
“Nevertheless, in order for a waiver to cnsidered knowing and voluntary in a court
action alleging an ADEA claim, the individual must be given a reasopaied of time within
which to consider the settlement agreemant] the waiver must” meet the requirements of
88 626(f)(1)(AHE). Id. The Court findghatthe Agreement complied with these requirements.
First, Ms. Wuand her attorney mediated this matter for five and a half hours at a settlement

conference on June 23, 201SeéDoc. 45.) The DOI made a settlement offer that Ms. Wu did not



accept on June 23, but the DOI left the offer open through June 26, 2015. (Doc—33 M2
Wu'’s attorney communicated her acceptance on Junang@ttorneys for the parties continued
to exchange several draft settlement agreements over the next @eekdét 3.) The DOI sent a
final version of the Agreement on July 2, 201%e€ id). Secton 8 of the Agreement specifidsat
Ms. Wu “acknowledges that she has been given [21] days sidewrihis Settlement Agreement,”
and she “acknowledges, understands, and agrees that if she signs this Settlement Agrtment
[21] days of her receipt of the Settlement Agreement, her signature . . . shallitmastnowing
and voluntary waiver atfhe right to a 24day consideration period.” (Doc. 838 8.) She signed
the Agreement 20 days later, on July 22, 2015. The Court finds that b&vayseties engaged
in courtfacilitated mediation, Ms. Wu had the benefit and ongoing advice of anegttaio was
actively involved in drafting the Agreement, and Ms. Wu had a period dagdto consider the
Agreementbefore she voluntarily signeitl on day 20 she had a “reasonable time peridd”
consider the Agreemennhder the OWBPA. 29 U.S.C. § 624%)(B).

The conditions of 8 626(f)(1)(AJE) were also met. First, the Court finds that “tregver
is part of an agreement between the individual and the employer that is writtenannarm
calculated to be understood by such individual, or by the ge@ndividual eligible to participate
Id. 8 626(f)(1)(A). “[T]he waiver specifically refers to rights or claims arising utiisrchapter.”
Id. 8 626(f)(1)(B). Gee alsdoc. 531 § 6 (noting that the release of claims includes Ms. Wu's
“waiver, withdraval, and dismissal of . . . all grievances, complaints, demands, appeals, claims,
issues or causes of action . . . pursuant to the [ADEA], . . . Title VII of the Civil Rigittef
1964, . . . and the Rehabilitation Act of 1973").) The waiver did notidgl'rights or claims that
may arise after the date the waiver [was] executed.” 29 U.S.C. 8§ 626(f)(5€e)alsdoc. 53

1 8 6 (noting that the Agreement resolves all claitagsing out of or relating to Plaintiff's



employment with the Agency, up to drnncluding the date [she] signs this Settlement
Agreement}.) Ms. Wu waived her “rights or claims only in exchange for consideration in addition
to anything of value to which [she] already [was] entitled.” 29 U.S.C. § 626(f)(1)@eg &lso
Doc. 531 8§ 9("Plaintiff agrees that, with the exception of the consideration specifidafigrbed
in this Settlement Agreement, she is not entitled to any other consideratin connection with”
her claims).)And she was “advised in writing to consult with @torney prior to executing the
agreement.” 29 U.S.C. § 626(f)(1)(DEde alsdoc. 531 § 8 (“Plaintiff acknowledges that this
Settlement Agreement constitutes written advice to consult with an attoefiere signing this
Settlement Agreement.”).)

Underthese circumstances, the Court filds. Wu’s waiver was knowing and voluntary
under the OWBPA, and it will not reconsider its opinion on this Fasis.

D. Ms. Wu fails to establish that the Agreement is voidable.

Finally, Ms. Wuassertghat the DOI breached the Agreembmtfailing to send a neutral
letter of recommendation. (Doc. 127 at 7.) Thus, she argues, the Agreement is vdudiqubis. (
Wu made the same argumémher original motion to enforce the AgreemeBeéDoc. 65 at 7—
8.) As the Court found previously, however, the parties’ stipulated order of dismissal @jiv@ot
the Court authority to enforce the Agreement. (Doc. 107 at 10.) Accordingly, the @ckst |
jurisdiction to enforce the Agreement, except as provided under Rule 80(l¢it(ng Macias v.
N.M. Dep’t of Laboy 300 F.R.D. 529, 551 (D.N.M. 2014)). Under that Rule, the Court found that
a failure to send the neutral letter of recommendati®m6i extraordinary enough to merit relief

under Rule 60(b)(6).”ld. at 8.) The Court noted that Ms. Wu failed to “explain why she did not

2To the extent that Ms. Wu complains she was required to givedwmaiteer than electronic notice of her revocation
(Doc. 127 at 6), she offers no argument or authority to show that thisactwal term was so unfair as to be
unenforceable.

10



simply ask the DOI to provide the letter earlier, nor why the DOI's provisfotine letter in
response to her motiqseeDoc. 613) is insufficient to accomplish justice Itd() She still fails to
address these guestionSeéDoc. 127.) Accordingly, the Court will not grant her motion to
reconsider on this basis.
V. Notice Regardng Ms. Grohman

Ms. Wu previously asserted that AUSA Grohman had worked in my chambers as a law
clerk or internrandmoved forthe undersigned to recuse. (Doc. 73 atlB}) The Court deniethe
motion and stated that Ms. Grohman has never worked in my chambers. (Doc. 110 at 8.) The Court
hassincelearned that AUSA Grohman is now a law clerk for United States Magistrate Judge
Steven Yarbrough. The undersigned has no personal relationship with Ms. Grohman. Her
employment within this district has no effect on these proceedings, nor doepait the
undersigned’s impartiality in this matt&ee28 U.S.C. § 455(a).
V. Conclusion

Ms. Wu fails to come forward with any extraordinary circumstances that wostifly ju
relief under Rule 60(b), and the Court will deny her motion under Rule 62.1.

THEREFORE,

IT IS ORDERED thatPlaintiff's Motion to Reconsider Order Due to Newly Discovered

Evidences DENIED.

At e £
ROBERT &'BRACK
SENIOR U.S. DISTRICT JUDGE
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