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IN THE UNITED STATESDISTRICT COURT
FORTHEDISTRICT OF NEW MEXICO

LIMING WU,
Plaintiff,

V. NO. 14CV-0150RB-KRS
RYAN ZINKE,* Secretary of the No. 17cv0113RB-KRS
United States Department of the No. 18cv0813RB-KRS
Interior (Bureau of Land Management), (consolidated)

LORETTA LYNCH, Attorney General
of the U.S. Department of Justice,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is befoe the Courton Plaintiffs Motion for Leave to File [Fourth]
Amended Complaint, filed on May 4, 201@®oc. 40%) Having considered the submissions of
the parties and the procedural posture of this case, the @itlugrant Raintiff’'s motion and
give heruntil October 15, 2018&0¢ file herFourth Amended @mplairt as described herein

Federal Rule of Civil Procedure 15 governs amendments to pleatixgept when an
amendment is pleaded ‘as a matter of course,” as defined by the rule, ‘anpgrigmend its
pleading only with the opposing party’s written consamthe court’s leave.Bylin v. Billings,

568 F.3d 1224, 1229 (10th Cir. 200@uoting Fed. R. Civ. P. 15(a)(2ourts “should frely
grant leave when justice gequires.”ld. (quotingFed. R. Civ. P15(a)(9). Rule 15(a)(2)’s
purpose “is to providditigants themaximum opportunity for each claim to be decided on its

merits rather than on procedurateties.”Minter v. Prime Equip., 451 F.3d 1196, 1204 (10th

! Ryan Zinke became the Secretary of the Interior on March 1, 2017, and is acadynatibstituted as
the defendant for the former Secreté@se Fed. R. Civ. P. 25(d).

2 All references to theatket in this Opinion refer tthedocket numbers as listed in 17¢cv0113.
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Cir. 2006) (gutationomitted). Therefore, “[r]efusing leave to amend is generalyyqustified
upon a showing of undue delay, undue prejudice to the opposing party, bad faitdtary d
motive, failure to cure deficiencies by amendments previously allowed, ortyfutf
amendment.’Frank v. U.S Wegt, Inc., 3 F.3d 1357, 1365 (10th Cit993)(citations omitted)
accord Foman v. Davis, 371 U.S. 178, 182 (1962).

Whether to grant leave to amend a complaint pursuant to Rule 15(a) is withiralthe tr
court’s broad discretiorsee Minter, 451 F.3d at 1204 (citingenith Radio Corp. v. Hazeltine
Research, Inc., 401 U.S. 321, 330 (1971))he court of ppeals will not reverse a loweourt’s
decision to permit an amendment unless the decis@s “arbitrary, capriciousyhimsical, or
manifestly unreasonableBylin, 536 F.3d at 1229 (quotation otei).

Plaintiff filed her initial Complaint forViolations of Civil Rights on January 23, 2017.
(Doc. 1) BeforeDefendants answereBlaintiff filed an Amended Complait on August 8, 2017
(Doc. 12), a 8condAmended Complaint on September 7, 2017 (Doc. 15), and a Thahded
Complaint on October 27, 2017 (Doc. 17heTFederal Rules of Civil Procedure state:

(1) Amending as a Matter of Cours&.party may amend its pleadirumce as a

matter of course within: (A) 21 daydter serung it or (B) if the pleading is

one to which a responsive pleading is required, 21 days after service of a
responsive pleading or 21 days after service of a motion under Rule 12(b), (e)
or (), whichever is earlier.

(2) In all other cases, a partyay amend its pleading only with the opposing

party’s written consent or the court’s lea¥ée court should freely give leave
when justice so requires.

Fed. R. Civ. P. 15(a)(1), (2) (emphasis addedigcordingly, Raintiffs First Amended
Complaint(Doc. 12) was properly filed “as a matter of course” under Rules4bGilles v.
United Sates, 906 F.2d 1386, 1387 (#0Cir. 1990) (amendment was proper “as a matter of
course” under Rule 15(a) because government had not yet filed responsive plddding)t

did not, howeverseek leave of the Court to amend her complaint for a second or thircatiche



there is no indication thddefendants provided written consent faintiff to file a secondor
third amended complaint.

After Plaintiff filed herThird Amended Complaint, &endants filed a motion to dismiss
the claims contained in all four complain{See Doc. 22) Defendantsargue in theitMotion to
Dismiss that, for a variety of reasofaintiff's claims are futile(Id.) After Defendants filed the
Motion toDismiss,Plaintiff moved to amend her complaint once agadding new claims and a
new defendant(Doc. 40 at #25.) Plaintiff's several amended complaints and her proposed
Fourth Amended @mplaint contain some railarities and some differences with regard to the
defendants named and the claims presehted.

This Court is obligated to liberally construe a pro se litigant’s pleadindshold them to
a less stringent standard than those drafted by law@arsett v. Selby Connor Maddux &
Janer, 425 F.3d 836, 840 (10th Cir. 2005) (quotiiall v. Bellmon, 935 F.2d 1106, 1110 (10th

Cir. 1991)).Each ofPlaintiff's amended complaints contains language ®aintiff “moves to

% For example, Rintiff's initial Complaint names Sally Jewell, Aden Sedlitz, Sheila Mallory, Loretta
Lynch and Karen Grohman asfdndants(Doc. 1 at 2). Sally Jewell and Loretta Lynch are both named
asdefendants ifPlaintiff's First Amended @mplaint (Doc. 12 at 1, 2put the other defendants named in
the initial Complaint are only mentioned in the body of tistfAmended ©mplaint gee Doc. 12 at 45,

10, 11).In Plaintiff’'s SecondandThird Amended Complaint§ally Jewell and Sheila Mallory are named
as defendants, Karen Grohman is mentioned in the body of the comphaicitthe other defendants,
Aden Sedlitz and Lorettiaynch, are neither named nor mentionédocs. 15 17.) In Plaintiff's proposed
Fourth Amended @mplaint, she names Sally Jewell, Sheila Mallaryd Karen Grohmaas defendants
(Doc. 40 at 7, 9.The other defendan®laintiff mentioned or named in prior complaints are not in the
proposed Fourth Amended Complaint.

Plaintiff brings a claim for “Retaliation on the basisTrade Secret Act Violationinh her Second and
Third Amended ©mplaints that she does not bring in her ahitor First Amended Complaints.
Additionally, in Plaintiff's proposed-ourth Amended Complainshe brings a claim that states “Sheila
Mallory Violation Trade Secret Act (189 U.S.C. § 1905) Committed Congpta®efraud the United
States (18 U.S.C. § 371)Doc. 40 at 14.In her initial Complaint andhe First through Third Amended
Complaints, Raintiff brings a claim for discrimination based on the Amergaiith Disabilities Act that
she does not bring in her propogezlrth Amended ComplaintCompare Docs. 12 at 6-7; 15 at 6-7; 17

at 6-7, with Doc. 40) Instead, she brings a claim for discmation based on the Rehabilitation Act.
(Doc. 40 at 1617) These are just a few examples of tiferencesbetweenPlaintiff's amended and
proposed amended complaints.



amend her complaint to include tf@lowing claims.” (Docs. 12 at 1; 15 at 1; 17 at 1; 40 aj 7.
Plaintiff attached several documents to Rigst AmendedComplaint (Doc. 12 at 1371), and
attacted one documento her Second Amended dnplaint (Doc. 15 at 14)There areno
attachments t®laintiff's Third AmendedComplaint, althouglit referenceseveral attachments
(Doc. 17 at 13 Plaintiff attacled several documents to her propodeairth Amended
Compilaint. (Doc. 40 at 26-54t)is unclear whethdrlaintiff intends for eachewamendment to
be an adiion to her initial complaint oa changeo the previously file&domplaint in its entirety.
Given the confusionegarding Raintiff’'s claims and thalefendants she wishes to include in this
lawsuit, the Court will gran®laintiff's motion to amend.

Although the Court will liberally construBlaintiff's pleadings, the Tenth Circufhas
repeatedly insisted that pro se parties follow the same rules of procédtirgovern other
litigants.” Garrett, 425 F.3dat 840 (quotingNielsen v. Price, 17 F.3d 1276, 1277 (10th Cir.
1994) (internal quotation marks omittedpPlaintiff's Fourth AmendedComplaint must comply
with Federal Rules of Civil Procedyrencluding Rules 8 10 and 11 which lay out the
requirements gproper pleanhg.

Further,pursuant tdRule 8,"a complaint must have enough allegations of fact, taken as
true, ‘to state a claim to relief that is plausible on its fad€dfi. Penn Gaming, LLC v. Callins,
656 F.3d 1210, 1214 (10th CR011) (quotingBell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007)).While *a court must accept as true all of the allegations contained in a conipthiat,
rule does not apply to legal conclusiomd. (quoting Ashcroft v. Igbal, 556 U.S. 662, 678
(2009)).“[A] plaintiff must offer gpecific factual allegations to support each claiid.”(citation
omitted). A complaint survives only if it “states a plausible claim for relidt! (citation

omitted).“Threadbare recitals of the elements of a cause of action, supported by meusapncl



statements, do not sufficdgbal, 556 U.S. at 678 (citation omittedjhus, while the Court will
permit Plaintiffto file her Fourth Amended @mplaint, it must stand alonshecannot rely on
any of the previously filed complaints to state her causes of a8imuldPlaintiff choose noto
file anamended complaint, @endants may refile their motion to dismésslneed only address
theFirst Amended ©mplaint(Doc. 12), whichs currently the operative complaint.

To the extent thatiny othernamedDefendants have viable grounds for dismissing some
or all of the claims raised iRlaintiffs Fouth Amended Complaint, those arguments would be
more efficiently raised in a neRule 12(b)(6) motion that addressthe operative complaint,
rather than indirectly under Rule 15(&e Gen. Steel Domestic Sales, LLC v. Seelwise, LLC,

No. 07cv-01145DME-KMT, 2008 WL 2520423at *4 (D. Colo. June 20, 2008) (“Rather than
force a Rule 12(b)(6) motion into a Rule 15(a) opposition brief, the defendants maydre bett
served by waiting to assert Rule 12 motions until the operative complaint iséi’plac

Moreover, since the filing of these motions, this lawsuit has been consolidated with a
related actiontWu v. Jewell, 14cv0150. A decision on the motions pending in 14cv0150, together
with the Motion to Set Aside Settlement Agreemidratt Plaintiff filed in this action (Doc. 56),
may be dispositive dll of Plaintiff's claimshere

For these reasons, the Court will ddpgfendantsMotion toDismiss as mootSeg, e.g.,
Terracon Consultants, Inc. v. Drash, No. 122345EFM, 2013 WL 1633510, *2 (D. Kan. Apr.

16, 2013) (“Because the motion to amend is granted, defendant’s pending motion to dismiss []
moot.”); Gotfredson v. Larsen LP, 432 F. Supp. 2d 1163, 1172 (D. Colo. 2006) (“Defendants’
motions to dismiss are technically moot because they are directed at aglkbadiis no longer
operative.”).The Court also denidlaintiffs Motion for Leave toFile a Surreply (Doc.32) as

moot becaus# pertains tdDefendantsMotion to Dismiss.



IT ISTHEREFORE ORDERED that

1) Plaintiffs Motion for Leave to File[Fourth] Amended Complain{Doc. 4Q is
GRANTED. Plaintiff will have through October 15, 2018, to fileher final,
comprehensivamended complaint.

2) Defendants’ Motion to Dismiss Plaintiffs Amended Complaints for Lack of Stibje
Matter Jurisdiction and Failure to State a Claim and Motion for Summary Jatigme
and Memorandum in Support (Doc. 22DENIED as moot.

3) Plaintiff's second and third amended complaintsSrRI CKEN for failure to obtain
leave of court to file either complaint.

4) Plaintiffs Motion for Leave to File Surreply to Respond to New Arguments in
Defendants’ Reply Brief (Doc. 32) BENIED as moot.

The Clerk is directed to mail a copy of this ordePtaintiff Liming Wu at hercurrent

address of record.

ROBERT &BRACK
SENIOR U.SDISTRICT JUDGE



