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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MINOR JGE et al.,

Plaintiffs,
V. Civ.No. 14-710MV/WPL
UNITED STATES OF AMERICA et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court onafitiffs JGE, Gabriela Gallegos, Jolene
Estrada and Joyce Estrada’s Motion to AtterAmend the Court's Memorandum Opinion and
Judgment as to Defendant United Statesd fAeigust 29, 2016 [Doc. 77]. On August 9, 2016,
this Court dismissed all claims against theitebh States, finding thabvecause the Complaint
failed to state a claim of nkgence under New Mexico law, Pudiffs failed to state claims
under the Federal Tort Claims Act, 28 U.S&.1346(b). [Doc. 75]. The Court, having
considered the Motion, briefs, relevant lamnd being otherwise fully informed, finds that
Plaintiffs’ Motion is not well-taken and will BBENIED.

BACKGROUND

Plaintiffs’ claims against the United Stat brought under the Federal Tort Claims Act
(“FTCA”) 28 U.S.C. 8§ 1346(b), arose out ofie Drug Enforcement Agency's (“DEA”)
activation and use of Edward Qtana as an informant. The allegations in the First Amended
Complaint (“FAC”) supporting Plaintiffs’ claims are set forth fully in the Court's Memorandum
Opinion and Order dated August 9, 2016. [Dos]. The Court incorporates those facts by

reference herein. In summary, while employedragmformant but unrelated to his activities as
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an informant, Quintana moved in with the Estrada family and shortly thereafter began sexually
molesting the family’s then five-year-old saiGE. After Quintana moved out, JGE told his
parents about the abuse, prompting JGE’s father, Jason Estradk,amund the neighborhood

for Quintana’s whereabouts. Upon learning thason Estrada was telling people about the
abuse, Quintana and two other males returned to the home on April 3, 2013, and, in the presence
of young JGE, murdered Jason Estrada. Quintana was deactivated as an informant roughly the
following day.

Plaintiffs sued both individllg named DEA employees as well as the United States.
Plaintiffs claimed in Counts I-XVlof the Complaint that because the DEA (1) failed to warn
Plaintiffs that Quintana was a dangerous ADiformant, and (2) negligently supervised
Quintana, the United States breached its dufyrétect Plaintiffs from Quintana, who the DEA
knew or should have known had violent tendesic [Docs. 19 at 65-114; 77 at 1].

l. The Court’'s August 9, 2016 Opinion

In its previous Memorandum Opinion and Qrdis Court dismissed all claims against
both the named Individual Defendants and the dn@&ates. [Doc. 75 at 21-37]. Plaintiffs’
Rule 59(e) Motion only challengdghe judgment in favor of the United States. [Doc. 77]. The
Court’s reasoning was guided by two fundameptaiciples governing FTCA claims. First,
the FTCA does not create liability but merely pdass that the tort law of the state where the
conduct occurred applies to the United StateSee Doc. 75 at 23 (citing 28 U.S.C. §
1346(b)(1);Hill v. SmithKline Beecham Cor®B93 F.3d 1111, 1117 (10th Cir. 2004)). Second,
under the FTCA the United Statesadnly liable to the same exteas private individuals in

comparable circumstancesld. at 24 (citingCoffey v. United State870 F. Supp. 2d 1202



(D.N.M. 2012). Accordingly, ta Court examined negligence Hibty theories recognized
under New Mexico law that might laealogous to the instant case.

Particularly relevant to the present Mwtj this Court examined whether there was a
special relationship between the DEA and Quintanangirise to a duty to protect Plaintiffs.
Pursuant to the above framework for statnglaim under the FTCA, the Court examined New
Mexico case law regarding the duties thatdioal professionals (i.epotentially analogous
private persons) may have to protect agalresimful conduct by their patients. The Court
focused its analysis on Semi 319 of the Restatement (Secomd)Torts, which had been
adopted by New Mexico courts for the rule thatdical professionals can be liable for harms
caused by patients with known dangerous propensities, if the doctor exerts control over the
patient. Id. at 29 (citingBrown v. Kellogg 340 P.3d 1274 (Ct. App. N.M. 2014nter alia).

The Court reasoned that because Quintana’s record of criminal convictions did not indicate
Quintana’s dangerous propensities, and bectes®EA did not exert control over Quintana’s
residence with the Estrada family, this thefwy private person liability did not apply to the
present case.ld. at 31-33. Medical professionals calso be liable under New Mexico law

for being aware of specific threato specific individuals and failing to disclose them to
authorities or to the individual threatenedd. at 30 (citingBrown). The Court found that this
theory also did not apply to the present cas¢ha@a®EA was not and could not have been aware

of any specific threat to the Estrada familyd. at 31-32.

The Court also examined FTCA cases involvimgries inflicted by informants in other
states, in which the federal district cousbked to corresponding state law adopting Sections
315-319 of the Restatement, finding that the WhB¢ates could be liable only where the harm

inflicted by the informant was reasonably foreseeabld. at 30-31. Therefore, in light of the
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absence of an analogous liability theory under Mésxico law, and in fjht of the holdings in
other federal informant cases applying analogous stadelaw, this Court held that because the
harm to Plaintiffs was unforeseeable, the DEA wiot have a duty to warmr otherwise protect
the Estrada family. 1d. at 27-36.

Il. Plaintiffs’ Motion to Alter or Amend the Court’s Opinion

On August 29, 2016, Plaintiffs filed the preséotion to Alter or Amend the Court’s
Judgment under Rule 59(e) of the Federal Rwk Civil Procedure, [Doc. 77]. The United
States submitted its response on Septeniser2016, [Doc. 78], and Plaintiffs replied on
September 26, 2016, [Doc. 79].

Plaintiffs’ opening brief argues, first, th#the Court improperly considered materials
outside the pleadings in adjudicating the Ushi&tates’ Motion for Judgment on the Pleadings
under Fed. R. Civ. P. 12(c). [Doc. 77 at 8].

Second, Plaintiffs’ opening brief argues thia Court misapprehended New Mexico tort
law and should have found that the United Stateed a duty to warn Plaintiffs and protect
Plaintiffs from harm through better supervisibecause “foreseeability af plaintiff alone does
not end the inquiry” and the exémce of a special relationshiigtween the defendant and the
tortfeasor gives rise to a dutpwards all plaintiffs. [Doc. 77 at 10]. Plaintiffs cite New
Mexico’s adoption of the Restatement (Secoofd)orts 88 314A, 319. [Doc. 77 at 10 (citing
Ciup v. Chevron U.S.A., In©28 P.2d 263, 265 (N.M. 1996) (“As a general rule, an individual
has no duty to protect another from harm causethéyriminal acts ofhird persons unless the
person has a special relationship witle other giving riséo a duty.”); Grover v. Stecheld5
P.3d 80, 84 (N.M. 2002) (“lrorder to create a duty baseth a special relationship, the

relationship must includthe right or ability tocontrol another’s conduc))]. Plaintiffs stated
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that “[w]hile [they] agree thathe Court must determine foreseeability as part of determining
whether a duty to plaintiffs existed, plaintifibmit that the Court first had to determine
whether there were sufficient facts alleged from which reasonable infences could be made

to determine the existence of a special tr@tship between defendant United States and
Quintana.” [Doc. 77 at 11]. Plaintiffs argue that Quinte@’'s record showed “violent
propensities against co-habitants in general” (goén alleged incident @uintana threatening

a landlord) and that “[olce Quintana moved in with the Ela family, they become foreseeable
plaintiffs and DEA agents owed them a dutyId. at 15"

Third, Plaintiffs accuse the Court of apiplg the wrong standard for determining
whether private persons in édkcircumstances would havedaty under New Mexico state law
and argues, again, that the circumstances of the present case are analogous to those of a doctor
who undertakes supervision andhttol of a patient with dangeus propensitiesor a private
investigator or security officawho has similar duties as governméaw enforcement officials.

d. at 23°

Incredibly, Plaintiffs’ reply bief fundamentally changes ipgesentation of New Mexico
state law. For the first time ever in this caaféer having repeatedly cited law to the contrary
both in their original opposition to the United &&tmotions as well as in their opening brief

under Rule 59(e), and without aagknowledgment or explanationtte Court, Plaintiffs cite a

1 The United States notes that although Plaintiffs statdheir Motion that “theUnited States was aware of
Quintana’s residential location from August 2012 through February 20, 2013,” [Doc. 77 at 17], theeAmend
Complaint only states that the DEA svaware “or should have been aware” of Quintana’s location, based on DEA
policy. [Doc. 78 at 5 n.1 (citing Doc. 19 T 362)].

2 The United States also notes that Plaintiffs failed to seek the United States’ position on Plaintiffs’ Motion in
accordance with Local Rule 7&)( which provides that “a motion that omits recitation of a good-faith request for
concurrence may be summarily denied.” D.N.M.LR-Civ. 7.1(a). [Doc. 78 at 1]. if&ainbunsel explained

that the Motion was filed on the eve of family-relatedvél and counsel forgot to contact opposing counsel.
Considering that the United States was not likely to concur on any aspect of Plaintiffs’ Motion, théy@mes

this error.



relatively new rule under New Mexico law thagntrary to the commofaw of most states,
courts may not consider foreseeability in findthgt a defendant did not have a duty or that an
existing duty was limited. [Doc. 79 at 1 n.2 (citiRpdriguez v. Del Sol Shopping Center
Assoc, 326 P.3d 465 (N.M. 2014))].

Courts in most states hold as a mattetawf that if the harm was unforeseeable, the
defendant did not have a duty to prevent that haB®el Barry A. Lindhahl, Modern Tort Law:
Liability and Litigation 8§ 3:17 (2ckd.) (“Foreseeability of injurys generally recognized as a
critical element of the duty analysis. ... Altlgh there is authority & foreseeability may be
considered on the issue of causation, the weightthbaity is that [foreseeability] is limited to the
duty element.”).

New Mexico, however, joined a small minority stites in holding that “foreseeability is
not a factor for courts to consider when detemgrthe existence of a duty . . . [because it] is a
fact-intensive inquiry relevant only to breamiduty and legal cause consideratioriRbdriguez v.
Del Sol Shopping Ctr. Asso&26 P.3d 465 (N.M. 2014) (Chavez,3).xhe Court adopted the
Restatement (Third) of Torts: Liability for Phgal and Emotional Harm § 7 comment j (2010) in
holding that “[ijnstead, courts rstiarticulate specific policy reasons, unrelated to foreseeability
considerations, when deciding whethedefendant does or does notdna duty or that an existing
duty should be limited.”Rodriguez 326 P.3d at 474. The Court exipled that “[c]ourts should
not engage in weighing evidence to determine dred duty of care exists should be expanded
or contracted—weighing evidence is the providence of the juiy.’at 473. UndeRodriguez

“[t]he judge can enter judgment agnatter of law only if the judgeoncludes that no reasonable

3 See also Gipson v. Kaséyb0 P.3d 228 (Ariz. 2007) (holding that feeeability is not a factor to be considered by
courts when making a determination of duty, becausasdeability involves an inquiry ia the specific facts of the
case)A.W. v. Lancaster Cnty. School Djst84 N.W.2d 907 (Neb. 2010) (holdititat foreseeability is not part of the
duty analysis performed by the court but is part of the breach analysis performed bgehefffact).
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jury could decide the breach of dutylegal cause questions except one wald’ at 474.

The Court ordered supplemahtbriefing, giving the UnitedStates an opportunity to
respond to Plaintiffs’ new argument that theitdd States owed a duty to Plaintiffs under
Rodriguez and allowing Plaintiffs to submit a replyjDoc. 81]. The Court specifically asked
the United States to “address the issue of whethg policy considerains weigh in favor of
eliminating or limiting a duty, under the analgicframework set forth by the New Mexico
Supreme Court iRodrigueZ’ 1d. at 2. The United States filet$ response to Plaintiffs’ new
argument on January 6, 2017, [Doc. 82], and Bftsmeplied on January 12, 2017, [Doc. 83].

LEGAL STANDARD

Federal Rule of Civil Procedure 59(e) allowgarty to file a motin to alter or amend
judgment within 28 days of the entry of judgnt. “Grounds warranting a [Rule 59(e)] motion
to reconsider include (1) an intervening ga in the controlling k&, (2) new evidence
previously unavailable, and (3) the need to corcdear error or prevent manifest injustice.”
Servants of the Paraclete v. Do&94 F.3d 1005, 1012 (10th CR000). Courts should not
grant relief under Rule 59(e) where the movastks only to “revisit issuesready addressed or
advance arguments that could hdeen raised in prior briefing.”ld. (citing Van Skiver v.
United States952 F.2d 1241, 1243 (10th Cir. 1991)).

DISCUSSION

First, Plaintiffs’ argument that the Counp@ied the incorrect standard of review fails
because the Court did not rely on any evidenderpal to the FAC in granting judgment on the
pleadings. Second, although the Qdailed to consider New Mego’s minority rule regarding
duty underRodriguez policy considerations weigh agairfgiding a duty to warn Plaintiffs.

Finally, regarding Plaintiffs’ ndggent supervision claims, Plaiffs fail to raise an analogous
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theory of private person liabilitynder New Mexico law. Therafe, Plaintiffs’ Motion must be
denied.

l. The Court applied the correct standard of review and Plaintiffs are not
entitled to discovery.

Plaintiffs argue that because the United &tatubmitted a declaraii in support of their
Motion for Judgment on the Pleadings BasedLank of Subject Matter Jurisdiction, [Doc.
59-1], the Court improperly considered mater@l¢side the pleadings and should have allowed
discovery. [Doc. 77 at 8]. Plaintiffs cite Fdgl. Civ. P. 12(d), whiclprovides that “[i]f, on a
motion under 12(b)(6) or 12(c), matters outside pleadings are presedteo and not excluded
by the court, the motion must be treatedoas for summary judgment under Rule 56. All
parties must be given a reasonable opportunity éegmt all the material @h is pertinent to the
motion.”

The Court can quickly dispose of thigament by clarifying that although the United
States attached a declaratiortheir Motion, the Court did not rely on it or other any evidence
outside the FAC and its attachmeim finding lack of subjeanatter jurisdiction. The Court’s
Opinion makes no reference or citation to tleeldration submitted. Accordingly, because the
Court did not consider any information outsitde FAC, the Motion was not converted to a
motion for summary judgment and Plaffgi were not entitled to discovery.See Hartford
Casualty Ins. Co. v. Trinity Universal Ins. Co. of KansHs8 F.Supp.3d 1183, 1196 (D.N.M.
2015) (Vazquez, J.) Rule 12(d)authorizes only the Court, andt a party, to convert the motion
into one for summary judgment.’Alexander v. Oklahoma&82 F.3d 1206, 1214 (10th Cir. 2004)
(suggesting that “to convert thedbiict Court’s Rulel2(b)(6) order to onfor summary judgment,
we must find that the Distric@ourt relied on [external] matatiin rendering its decision”).But

see S.E.C. v. Wolfsph39 F.3d 1249, 1264-65 (10th Cir. 2008y ding that “the ditrict court was
8



obligated to decide the liability issues by refece to the admissible evidence presented by the
parties, rather than solely by reference te domplaint’s allegations,” where the motion for
judgment on the pleadings was not filed until afterpharties had filed a jdirstipulation of facts
and both parties had alreadpwed for summary judgment).

Plaintiffs also argue that the Court imprdgeapplied the standard of review under Fed.
R. Civ. P. 12(b)(6), which applies under Rule 12f&¢ause the Court “fadeto consider all of
the factual allegations set forth in the amendewhplaint and draw reasonable inferences in the
Plaintiffs’ favor therefrom to determine the existence of a special relationship between Edward
Quintana and the United States.” [Doc. 77 at Flaintiffs argue that[ijnstead, the Court
made inferences in the government’s favorld. at 5-6. Plaintiffs re-list numerous allegations
from the FAC that they argue should have be@mstrued in their favor. [Doc. 77 at 13]. The
Court reviewed these allegatiopseviously. The only clear emr@rgued by Plaintiffs is that
the Court should have found a special relationbkigveen the DEA and Quintana, giving rise to
a duty to protect Plaintiffs. All other issues ey Plaintiffs have or could have been raised
at the time of the original motion.

Il. Under Rodriguez, the Court still finds no duty to warn Plaintiffs.

Plaintiffs’ primary argument is that the Court misconstrued New Mexico law and the
allegations of the Complaint in finding that tbaited States did not owe a duty to Plaintiffs.
[Doc. 77 at 9-18]. In response, the United &adrgues that the Court has already correctly
construed the applicable law, and that the postiof the Complaint cited in the present Motion
do not support Plaintiffs’ position. [Doc. 78 at 4-7]0On reply and in their supplemental brief,
Plaintiffs argue that unddRodriguez v. Del Sol Shopping Ctr. Ass826 P.3d 465 (N.M. 2014),

the Court cannot consider foreskiity in determining the existee of a duty unless there is a
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“countervailing principle or policy [that] warrantsrdgng or limiting liability in a particular class
of cases.” [Docs. 79 &-3; 83 at 2 (quotingRestatement (Third) of TartLiability for Physical
and Emotional Harm 8)T.

The United States argues tlia¢ Court should déoe to hear Plaintiffs’ argument on the
issue of duty because Plaintiffs’ Rule 59(e) Mati‘'merely revisits issues already addressed and
advances arguments that could have beeredais prior briefing.” [Doc. 78 at 3-4].
Plaintiffs’ Motion does not raisaew facts or law but rather gistes the Court’'s analysis and
argues that the Court’s “reliance on foreseeabdigsiderations to findefendant United States
did not owe a duty to plaintiffzzas clearly erroneous,s@lting in a manifest injustice.” [Doc.
83 at 2]. Plaintiffs should have been awar®oflrigueavhen preparing their opposition to the
United States’ motion for judgment on the pleadjragsl courts generally do not alter judgments
where the moving party seeks to “advance argusn¢hat could have been raised in prior
briefing.” Servants of the Paraclet€04 F.3d at 1012. Neverthss, out of concern for
correcting the Court’s application of New Mexizw, the Court consets Plaintiffs’ argument
underRodriguezand finds that although the Court imprdpeelied on foreseeability in finding
no duty, there are countervailinglipy concerns that preventéhCourt from finding that the
United States owed a duty to warn Plaintiffs about Edward Quintana’s dangerous propensities.

This Court erred in finding that because tGomplaint indicated that Mr. Quintana’s
dangerous propensities and contact with theaBatfamily were unforeseeable, the DEA did not
have a duty to warn ¢hEstrada family. UnddRodriguezit was improper for the Court to focus
on the specific allegations in the Complaintr@aching its finding of no duty. The issues of
whether the DEA knew about Quintana’s daogesrpropensities or velther they undertook to

supervise Quintana are questions of fact. eBgluating these questions the Court was weighing
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evidence, undeRodriguez The proper test for finding a duty in New Mexico, undedriguez
is whether there are policy considions such that theshould not be a duty. If this Court finds
that there are no policy obstacles and there waistyato warn and protedlaintiffs, the next
guestion is whether Plaintiffs’ claims are nelietéss dismissed as a matter of law because the
Complaint fails to plausibly state that the Unit8thtes breached its duty, or that the breach
proximately caused Plaintiffs’ harms.

At the time of this writing, there is limiteprecedent among New Meo courts finding
no duty undeRodriguezn light of policy concerns. INat'| Roofing, Inc. v. Alstate Steel, Inc.
366 P.3d 276 (N.M. Ct. App. 2015), the court discented there is a prexisting policy of no
duty where the plaintiff alleges only unintentiomadonomic injury. The plaintiff's employees
were injured while repairing aedk that had been manufactuiat installed by the defendants,
and the plaintiff sued in negligence based iojuries of increased worker's compensation
premiums, money paid to reduce its insurandémgaand lost income from having an altered
safety record. The court cited the Third Restatats rule that “an actor has no general duty to
avoid the unintentionanfliction of economic loss on anotheid. at 278 (citing Restatement
(Third) of Torts: Liability fa Economic Harm Sec. 1(a) émtative Draft No. 1, 2012)) in
reasoning that “liability foindirect (but foreseeable) conseqoes to third parties resulting from
negligent harm could be limitless given society's proliferation of commercial relationships . .
o 1d. at 279). The court heldah“public policy catgorically prohibits ecovery under these
circumstances [of unintentional econoroansequences to third parties]ld. at 282.

More importantly, inBrown v. Kellogg 340 P.3d 1274 (N.M. Ct. App. 2014), the court
held that there was no duty where the plaintifisory for recovery caltéfor a public policy that

did not yet exist. The defendadbctor released a psychiatrpatient from the hospital and
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provided the patient with a medicalithorization to return to wk without restrictions. The
patient was a police officer and used his service weapon to shoot the plaintiff and kill himself.
The plaintiff argued that the doctor and hitalphad a duty to perform a fithess for duty
examination.

Deciding the case shortly aft®odriguez the court held that Here appear to be good
policy reasons for rejecting the imposition ofitaess for duty legabbligation on independent
healthcare professionals who tr@adividuals with access to fireas as part of their workplace
environment.” Id. at 1277. The court cited evidence in the record that the test would take two
weeks to complete, that hospitalad not ordered this evaluatibefore, that it was unclear who
would conduct the evaluation, who would pay itprand how the outcomeould influence the
patient's medical care and workgk limitations. The court alsuted that it was unclear how
such a requirement would impact law enforcenpamsonnel’s desire to seek medical assistance.
Id. Accordingly, the court declined to “pose an entirely newnd novel legal duty upon
healthcare professionals withoamh extensive development ofetlpolicy considerations in the
record for review.” 1d.

In support of its decision not to createea policy from whole cloth, the court citédrres
v. State 894 P.2d 386, 389 (N.M. 1995) for the remindet thip]olicy determines duty. With
deference always to constitutional principles, this particular domain of the legislature, as the
voice of the people, to make public policy. . The judiciary, however, is not as directly and
politically responsible to the people as are tlggslative and executive branches of government.”
Brown, 340 P.3d at 1277.

With these interpretations dRodriguezin mind, the Court turns to the instant case.

Plaintiffs argue that the Uniteda&@és had a duty (1) to warn thRstrada family about Quintana’s
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dangerous propensities, and (2) to supervise Quintana in order to prevent him from committing
violent acts. [Docs. 77 at 18; 79 at 4]. Theurt considers each of these duties in turn.

First, a duty to warmrertain members of the public abaangers posed by a confidential
informant would be creating new policy fromhole cloth, impemissibly, as iBrown The law
enforcement purpose of using confidential infants is to infiltrate criminal activity. The
United States explains in their supplemental kthat “[tlhe DEA does nodlisclose the identity,
history, or activities of an informant for thefesty of its agents and the informants, and the
protection of its mission.” [Doc. 82 at 6]. Ithough the United States cites to a declaration
submitted in support of this policy assertion, the €oaed not consult or rely on this declaration
because the principle is commaense: confidential informants necessarily operate without
revealing their status.

In this case, unlikBrown the parties have not developgdietailed record allowing the
Court to fully assess the policytamests with respect to wang certain members of the public
about the dangerous propensities of a confidemtiatmant. Having not considered the issue of
duty undeRodriguezuntil Plaintiffs raised it on reply ttheir Rule 59(e) Motion, the Court only
has the parties’ supplemental briefs to gutdeunderstanding of the policy issues surrounding
safety and the use of confidential informantblevertheless, the parties’ arguments clearly
demonstrate that an obligation to disclose a cenfidl informant’s identity to certain members of
the public would be a new policySuch a disclosure obligati would interfere with the law
enforcement mission, put the safety of agentsthedonfidential informant at risk, and create a
need for additional measures to mitigate this rige Court is also cognizant of the risk that such
a policy could have a chilling effect on the useohfidential informants, as potential informants

may perceive the arrangement to be univaghy in protecting their identity, and law
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enforcement may perceive the wdeonfidential informants to be both less safe as well as unduly
burdensome. These concerns indicate that Plaintiffs are asking the Court to find a duty in the face
of a countervailing general pdiple that confidential informds must remain confidential.

Because the Court has identified compgtpolicies and princips about preserving
informant confidentiality, the Cotuwould be creating a new pojidrom whole cloth, which is
“the particular domain of the legislature, as tloice of the people, tmake public policy.” See
Brown 340 P.3d at 1277. In sum, because a duty to warn members of the public about a
confidential informant’'s dangerous propensities would be an entirely new obligation,
complicating current policies and proceduresusing confidential informants, the Court finds
that such a duty would not be recognized urizdriguez

[1I. Plaintiffs’ negligent supervision claims do not alege sufficiently analogous
private person liability under New Mexico law.

Plaintiffs also argue that the United $&stad a duty under DEA policy and New Mexico
tort law to supervise Quintana in order teyent his violent actions. With regard to DEA
policy, Plaintiffs attach a copy of “The Atttey General’'s Guidelines Regarding the Use of
Confidential Informants,” which does not “createyanforceable legal righdr private right of
action by a [confidential informant] or any other person,” but which does require an initial
determination of whether a paoté&l confidential informant 4§ reasonably believed to pose a
danger to the public or other criminal threaayid, if hired, that thisand other factors are
reviewed “at least annually” by a case agent.odD83-1 at 7, 9]. Plaintiffs argue that “this
Court cannot find that as a matter of law, iegablished public policy that the duty owed by
defendant United States to PIiis should be eliminated or odified because decisions as to
informants are discretionary by federal law eaémnent and not subjectteview.” [Doc. 83 at

7]
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Plaintiffs fundamentally misapprehend tissue before the Court. Although the DEA
may have policies regarding the hiring and sup&misf confidential informants for the express
purpose of preventing violencéjcluding the violence that occurred in this case, alleged
violations of these policies armt actionable by Plaintiffs merebecause these internal policies
exist. DEA internal policy does not give rise to state law tort duti8ee United States v.
Agronics, Inc. 164 F.3d 1343, 1346 (10th Cir. 1999) (fimglino FTCA waiver where federal
agency allegedly breached its statutory dutyek@rcise complete and exclusive regulatory
jurisdiction over a miningdcility). Plaintiffs’ claims havebeen brought against the United
States under the FTCA, the only vehicle for pesting sovereign immunity, which requires an
analogous theory of private persbability under New Mexico lawn order to state a claim.
New Mexico law, undeRodriguez generally finds a duty unless there are countervailing policy
concerns. Therefore, regarding Plaintiffs’ allegations of negligent Sajervthe issue before
the Court is whether the FAC alleges analogmisate person liability under New Mexico law
that is not hampered by policy concerns agdinding a duty. The DE/ alleged violation of
its own policies may state a cause of action uttteFTCA only if this test is satisfied.

In support of their theory that the United &ahad a duty to supervise Quintana in a way
that would have protected plaiffisi such as the Estrada familsom harm, Plaintiffs cite the
theory of liability in which a defendant has a dtdyprotect another frorthe criminal acts of a
third person when the defendanstespecial relationship with thi@rd person. [Doc. 83 at 4].
Plaintiffs again assert, as they did in prioebing, that the DEA had special relationship with
Quintana when they “voluntarily tfook] the stody and control of” Quintana by employing him

as an informant. Id.
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First, without running afoul dRodriguezthe Court still finds that the special relationship
theories propounded by Plaintiffs are insufficiendgalogous. Plaintiffs must cite to New
Mexico caselaw finding a private persoalie in comparable circumstancessee Coffey870
F. Supp. 2d at 1220; 28 U.S.C. § 1346(b)(1). thieir Rule 59(e) MotionPlaintiffs argue that
“[t]he special relationship case law in New Mexigpically involves situations where there is a
supervisory or treatment relatidng, or where there is controlver another.” [Doc. 77 at 11].
Plaintiffs cite cases in which a doctor exertehtrol over a patient for the express purpose of
preventing the patient from committing violent actéd. at 11-12 (citingKelly v. Board of
Trustees 529 P.2d 1233 (N.M. Ct. App. 1978take v. Woman’s Div. of Christian Ser¥87
P.2d 871 (N.M. 1963)). The analoggtween a doctor who hadabcustody and control over a
committed patient, and law enforcement officials who have hired a confidential informant and
supervise him, but not for the main purpasepreventing the informant from committing
violence, is insufficient. A doctor exercisessabstantially greater degree of control over a
committed patient. In contrast, the relationship between the United States and Quintana is that
of employer and employee and is not subject t&l tontrol as in the psychiatric context.

Plaintiffs also analogize to a private inugator who enlists a dangerous person as his
informant. [Doc. 79 at 11 (citingarbel v. Francis 709 P.2d 190 (N.M. Ct. App. 1985)]. The
Court considered and rejected this analogy ipriévious opinion, and Plaintiffs do not raise any
new evidence or law. While Plaintiffs are @t that the private pars analogue need only be
comparable and not identical, and while the €ared in considering foreseeability when
distinguishingKarbel, the analogy to a private investigattitl $ails because Plaintiffs have not
cited New Mexico state law in support of their theory. The security guararivel were

charged with ensuring campus safety, they moméd an obviously intoxicated person, and the
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court held that the “guards, in the exeradetheir duties, undertook teemove Francis from
campus.” Karbel, 709 P.2d at 193. Here, Quintanaswaerely employed as a confidential
informant. The DEA did not take control overi@ana’s behavior in the way that a private
security officer seeks to control audk and erratic individual. Nor doé&arbel suggest that
New Mexico holds private investigators respbles for hiring informants with dangerous
propensities.

Accordingly, notwithstandingRodriguez Plaintiffs have not allged a special relationship
giving rise to a duty under New Mexico lamcathe FTCA. The FAC only alleges that the
DEA hired Quintana as an informant, not thhdbok custody over Quinte, and the allegations
are tenuous as to what control the DEA exerted Quentana. For example, Plaintiffs assert in
their Rule 59(e) Motion that the FAC allegghe DEA knew Quintana was living with the
Estrada family. [Doc. 77 at 17]. In factetiAC alleges only thahe DEA knew or should
have known Quintana’s residential address;ording to DEA policy. [Doc. 19 11 124, 364].
The FAC fails to plausibly allege that the DEdok control over Quintana in order to prevent
him from committing violence. Quintana wasedd by the DEA for the purpose of assisting in
law enforcement operations. The relationship is more aptly characterized as that of
employer-employee, rather than doctor-patientccakdingly, the Court reitates, as it did in its
prior Opinion, that Plaintiffs fail to state claim under the FTCA. The allegations are not

sufficiently analogous to the liability @frivate persons under New Mexico law.
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CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion to Alter or Amend the Court's

Memorandum Opinion and Judgment as to Defendaited States [Doc. 77] is DENIED.

DATED this 26" day of April, 2018.

United ates District Judge

ErlindaO. Johnson KarenGrohman

Law Office of Erlinda Ocampo Johnson Ruth Fuess Keegan

Attorney for Plaintiffs AssistantU. S. Attorneys
Attorneys for Defendants
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