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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ELISEO LOPEZ,
Plaintiff,
VS. Civ. No. 14-735 KK

CAROLYN W. COLVIN, Acting Commissioner
of the SOCIAL SECURITY ADMINISTRATION,

Defendants.

ORDER GRANTING MOTION FOR ATTORNEY FEES

THIS MATTER comes before the Court on Pldié Motion for Order Authorizing
Attorney Fees Pursuant to 42 U.S.C. 8§ 8)64nd Supporting Memorandum (“Motion”), filed
December 8, 2016. (Doc. 34.) The Commissidied a Response on December 14, 2016, and
stated that although it is not a party to 8§ 4)@€e awards and generally takes no position on
such petitions, it has no objection to PlaingffiMotion. (Doc. 35.) Having considered the
Plaintiffs Motion, the Commissioner's Response, and theevant law, the Court finds
Plaintiff's Motion is well taken and IGRANTED.

BACKGROUND

Eliseo Lopez instituted an action in th®ourt seeking judiciateview of his denied
claims for disability and supplemental secuiitgome benefits. The Court concluded that the
Administrative Law Judge (“ALJ"had failed to apply the correleigal standards, and the matter
was remanded to the Social Security Admtirdtion (“SSA”) for réearing. Mr. Lopez
subsequently filed an opposed motion for attoshéses under th Equal Access to Justice Act

(“EAJA"), which the Court granted, and he svawarded $5,785.00 in attorney fees. (Doc. 33.)
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On remand, the ALJ issued a fully favdeablecision dated June 29, 2016, finding that
Mr. Lopez has been disablechee May 17, 2011. (Doc. 34 akEA.) A Notice of Award was
subsequently sent to Mr. Lopez on Septembe 2016, stating thathe SSA had withheld
$17,911.50 to cover Mr. Lopez’s attesnfees. (Doc. 34 at Ex.B.Mr. Lopez noted that the
SSA awarded his counsel a fee of $6,000, whictectdtl the fee contract he entered into with
counsel for work performed before the Administa. (Doc. 37 at Ex. B.) However, he entered
into a separate contingency famntract for legal services in thénited States District Court, and
he now seeks an order authorizing fees mmsuo 42 U.S.C. 8§ 406(b) in the amount of
$11,911.50 for the work his counsel performed before this Claliyt (

LEGAL STANDARD

Attorneys’ fees may be deducted from a sasfid social security claimant’'s award of
past-due benefits. Separate subsectiohs42 U.S.C. § 406 authorize fee awards for
representation before the SSA andcourt, allowing attorneys to receive fees for their work in
both settings. See 42 U.S.C. § 406(a), (b).

For representation before the SSA, the statute permits an attorney to file a fee petition or
a fee agreement with the agency “whenetler Commissioner . . . makes a determination
favorable to the claimant . . . .” 42 U.S.C4@b(a). There is no express limit to the fees an
attorney may seek and receivearpetition; the Commissioner mustly “fix . . . a reasonable
fee,” id., while considering several factor§ee 20 C.F.R. § 404.1725(b) (2015) (outlining the
factors); see also Gisbrecht, 535 U.S. at 794 (explaining the fee petition process). For fees

received pursuant to a fee agreement for wofrbehe SSA, attorneys may currently receive a



maximum award of the lesser of $6,000 or 2% the past-due benefits. 42 U.S.C.
§ 402(a)(2)(A):

For representation in court, courts may alvi@es under § 406(b) when, as in this case,
“the court remands a . . . case for furtigoceedings and the Commissioner ultimately
determines that the claimant is entittedan award of past-due benefitdVicGraw v. Barnhart,

450 F.3d 493, 496 (10Cir. 2006). The statute limits acf@ward for representation before a
court to 25% of the claimant’'s past-due benefd® U.S.C. § 402(a)(1)(A). Separate awards of
attorney fees for representation before the S&d\ia court — for example, fees pursuant to the
EAJA and 8 406(b) — are not litad to an aggregate of @b of past-due benefitsWrenn v.
Astrue, 525 F.3d 931, 936-38 (£aCir. 2008). However, ifdes are awarded under both EAJA
and 8§ 406(b), the attorney must refuhé lesser award to the claimarilcGraw, 450 F.3d at
497 N.2 (18 Cir. 2006).

While § 406(b) permits contingency fee agreeis, it requires the reviewing court to act
as “an independent check” to ensure thasfawarded pursuant to such agreements are
reasonable.Gisbrecht, 535 U.S. at 807. Fee agreementsflatdy unenforceable to the extent
that they provide for fees exceeding 25% o$tgiue benefits, but fees may be unreasonable
even if they fall below this number, and théseno presumption that fees equating to 25% of
past-due benefits are reasonali@. at 807 n.17. The attorney seeking fees bears the burden of
demonstrating the reasonableness of the ligeeat 807.

The reasonableness determination is “basethe character of the representation and the

results the representative achievedid. at 808. If the attorney is responsible for delay, the fee

! Although the statute initially set a maximum amount oD88, it also gives the Commissioner the authority to
increase this amount. 42 U.S.C. §406(a)(2)(A). Effective June 22, 2009, the Commissiveased the
maximum amount to $6,000. Maximum Dollar Limit in the Fee Agreement Process, 74 Fed. Reg. 6080 (Feb.
2009.)



may be reduced so that the attorney does it irom the accumulation of benefits while the
case was pending in courtd. Such a reduction also proteth® claimant, as fees paid under
8 406(b) are taken from, and not in addition to, the total of past-due benefits. 42 U.S.C.
8 406(b)(1)(A). The fee may also be reducedhd# benefits are large in comparison to the
amount of time spent on the cas&isbrecht, 535 U.S. at 808. A court may require the
claimant’s attorney to subm# record of the hours spentpresenting the claimant and a
statement of the lawyer’s normal hourlylibg rate for noncontingent-fee casds.

The statute does not contain a time limit e fequests. However, the Tenth Circuit has
held that a request “should be filed withirreasonable time of th€Eommissioner’s decision
awarding benefits."McGraw, 450 F.3d t 505 (citation omitted).

REASONBLENESSDETERMINATION

Mr. Lopez’s counsel’s fee regsteis reasonable. First, Mcopez’s counsel filed the fee
request within a reasonable tifhe.Second, the fee agreement entered into between Mr. Lopez
and the Michael Armstrong Law Firm entitles it to no more than 25% of all past-due benefits,
and the fees sought do not exceed the amouredgio and permitted. (Doc. 34 at Ex. D.)
Third, there is no evidence that counsel delayethénproceedings befothis Court. Fourth,
counsel’s representation was more than adequatteyielded a fully favorable decision. (Doc. 34
at Ex. E.) Last, counsel’s fee request of $11,91ik.50t disproportionately large in comparison
to the amount of time spent on the ca3@.7{5 hours or $387.37 per hour), and is in line with
other awards authorized this District under 406(b).See e.g., Newman v. Colvin, USDC NM
Civ. No. 13-914 LH/KK (Doc. 40) (awamy $10,408.00 for 34.84 hours or $298.74 per hour);

Recio v. Colvin, USDC NM Civ. No. 13-828 WPL (Doc. 28) (awarding $9,968.00 for 30.75

2 The Notice of Award is dated September 16, 2016, and Mr. Lopez filed the fee request on Decenit&r 8, 20
(Doc. 34, Ex. B.)
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hours or $324.16 per houyjartinez v. Colvin, USDC NM Civ. 12-1181 JCH/KBM (Doc. 30)
(awarding $11,666.50 for 37.4 hows $311.84 per hour); ar@allegos v. Colvin, USDC Civ.
No. 12-321 SMV (Doc. 32) (awarding $10,000 fid¥.2 hours or $617.28 paour). Thus, the
Court’s independent check finds the requesteardwo be both appropriate and reasonable.

IT ISTHEREFORE ORDERED that Plaintiff's Motion (Doc. 34) iISRANTED. The
Court hereby authorize®11,911.50 in attorney fees for legal services rendered in the United
States District Court, tbe paid by the Social Security Administration.

IT IS FURTHER ORDERED that in accordance witksisbrecht, 535 U.S. at 795,

counsel shall refund to Mr. LopezetiEAJA fees previously awarded.

I 7R

KIRTAN KHALSA
United States M agistrate Judge
Presiding by Consent




