United States of America v. City of Albuquerque Doc. 605

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,

Plaintiff,
VS. No. CIV 14-1025 JB\SMV

CITY OF ALBUQUERQUE,
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Couwh: (i) the Intervenor's\otice of Objection to
Use of Force Policy (8 2-57-2, Standin@perating Procedure), filed May 28, 2019
(Doc. 447)(“Objection”); and (ii) the Memorandum in Support of Albuquerque Police Officers
Association’s Party Status, filed December 6,2@oc. 498)(“Second MTI”). The Court held a
hearing on August 13, 2019. See Clerk’s Misuaé 1, filed August 13, 2019 (Doc. 473). The
primary issues are: (i) wheth#ére Court would have permittede Albuquerque Police Officers
Association (“Officers Associatiof'to intervene, had the Court been presiding when the Officers
Association filed its Motion to Intervene, filed December 18, 2014 (Doc. 40), and its Memorandum
in Support of Intervenor Albuquerque Police ©dfis’ Association Motin to Intervene (FRCP
Rule 24), filed December 19, 2014 (Doc. 41)(*"MTI{();) whether the Court should permit the
Officers Association to raise its Objection to thise of Force -- Review and Investigation by the
Department” Standing Openag Procedure (“*SOP”) § 2-57, filed June 20, 2019 (Doc. 458-
6)(“SOP § 2-57"); and (iii) whether the Costiould amend SOP § 2-57, because the would-have-
known standard in the use-of-force policy vieltthe Constitution of the United States of

America, federal law, or th Second Amended and Restat€durt-Approved Settlement
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Agreement, filed July 30, 201@oc. 465-1)(“Second Amended Sethent Agreement”). The
Court concludes that: (i) if th€ourt had been presiding wheret®fficers Association filed its
MTI, the Court would have grartehe Officers Association’s regstefor intervenor status, but it
would have limited that atus to the Officers Association’stémest in its Collective Bargaining
Agreement, https://www.cabg.gén/manresources/documents/auled-2016.pdfiview  (last
visited June 10, 2020)(“CBA"); (ii) although theo@rt will permit the Offcers Association to
make substantive Objectionstte Settlement Agreement toopect its interests under the CBA,
the Officers Association’s Objection is namely and thus the Court denies the Officer
Association’s Objection; and (iii) the Court will not andeSOP 8§ 2-57’s would-have-known
standard, because it does not hawthority to do so, and eventlife Court did have the authority
to amend the would-have-knovwatandard, Albuquergue has thght to enact a policy more
stringent than the constitutional floor that densistent with the Settlement Agreement and
caselaw.

FACTUAL BACKGROUND

In November, 2012, the Plaintiff United Statég\merica opened amvestigation into the
use of force by Albuquerque PdidDepartment's (“APD”) law donrcement officers. Joint
Motion Requesting Approval and Entry of the Sattent Agreement as an Order at 2, filed
November 14, 2014 (Doc. 9)(“JdiMotion for Settlement”). IrApril, 2014, the United States
issued the results of its investigation, in whicttoncluded that it hadeasonable cause to believe
that the Albuquerque Police Departmengages in a pattern or piee of use of esessive force,
in violation of the Fourth Amedment and Section 14141” of Title 42the United States Code.
Joint Motion for Settlemerdt 3. Soon after the United Statesued its results, the United States

entered discussions with Albuquerque, with infreim the publicand subject-ntéer experts,



which resulted in an announced agreement dotiee 31, 2014, See JoiMotion for Settlement
at 2; Memorandum Opinion and Order at id June 2, 2015 (Doc.134)(Brack, J.)(“Original
Settlement Agreement MOO”)The Albuquerque CitfCouncil, in a unanimus vote, endorsed
the agreement. See Joint Motion for Settlena¢r#; Original Settlement Agreement MOO at 2
(Brack, J.). The Original Settlement Agreeintsets up a comprehensive framework for reform
with proposed ‘revisions, policieprocedures, and practices dddress the allegations in the
United States’ Complaint,” Original Settlement Agreement MOO at 2 (Brack, J.)(quoting Joint
Motion for Settlement at 6), and sarovisions pertainingo the use of force, specialized units,
crisis interventiontraining, misconduct investigions, supervision, rectaent, officer health,
and community engagement.” Original Settént Agreement MOO at 2 (citing Settlement
Agreement, filed November 14, 2014 (Doc 9-1)(“Qrag Settlement Agreement”)). The Original
Settlement Agreement includes a “managatirights” provision that states

The Association (APOA) ages that the employesball be bound by and obey

such directives, r[u]les, andge@lations insofar as the same do not conflict with this

Agreement, the laws of the United Statdee laws of the State of New Mexico

and/or the laws of the City of Allguerque. Under normal circumstances, the

Association will be given written noticef proposed changes to Department

directives, rules and regulations that directly affect the wages, hours, and working

conditions of bargaining unit member[sicamay submit written input to the Chief

within fourteen (14) days.
Original Settlement Agreement § 147, at 51-bBe Original Settlememgreement also provided
a procedure for objections:

APD shall have 15 days to resolve ayections to new arevised policies,

procedures, manuals, or ditees implementing the specified provisions. If, after

this 15-day period has run, the [United Stddepartment of Jii€e] maintains its

objection, then the Monitor shall have an additional 15 days to resolve the

objection. If either partgisagrees with the Monit@’resolution of the objection,

either party may ask the Court to resadllve matter. The Monitor shall determine

whether in some instances an additionabam of time is necessary to ensure full
and proper review of policies. Factorsdonsider in making this determination



include: 1) complexity of the policy; 2) tent of disagreemeng¢garding the policy;
3) number of policies provided simultanegusind 4) extraordinary circumstances
delaying review by DOJ or the Monitorln determining whether these factors
warrant additional time for review, thedditor shall fully consider the importance
of prompt implementation of policiesd shall allow additional time for policy
review only where it is clear that additidriene is necessary tensure a full and
proper review. Any extensidn the above timelines bydhvionitor shall also toll
APD’s deadline for policy completion.

Original Settlement Agcement § 148, at 52.

The next month, the United States brougdhaisuit against Alouquerque under the Violent
Crime Control and Law Enforcement Act of 1994, 42 U.S.C. § 14141, alleging a “pattern or
practice of use of excessive force by APD officiest deprives persons afjhts, privileges, or
immunities, secured and protected by the Foarttendment.” Complaint at 1, filed November
12,2014 (Doc. 1). According to timplaint, APD police officershot and killed approximately
twenty individuals fron 2009 to 2012. See Complaint at $he Complaint alleges that the
“majority of these shootings weumconstitutional.” Complaint & Moreover, the United States
alleges in its Complaint, APD poe officers used deadly forc) “against individuals known or
suspected of having mental illness and experientiagtal health crisis”; (ii) “in circumstances
where there is no imminent threat of deadlyserious bodily harm”; i) “where persons pose
only a minimal threat” to officers and others; &iw) “where [the] officers’ own conduct escalates
situations and contributes to the need to use force.” Complaint at 3. The United States further
alleges that APD engaged in a pattern or pracafcasing force that is less than lethal in an
unconstitutional manneiSee Complaint at 4.

Two days after the United States filed its Complaint, the United States and Albugquerque
submitted a joint motion to the Honorable RolertBrack, United StateSistrict Judge for the

United States District Court for the District dew Mexico, to approve the Original Settlement



Agreement._See Joint Motidar Settlement at 1. Although Albuquerque joined the Motion, it
clarified that it denied any patteon practice of unconstitutionake of force by APD or any of its
agents. _See Joint Motion for Settlement at I&. their Joint Motion, the United States and
Albuquerque asked the Court to approve the Orighetiflement Agreemeng “retain jurisdiction
over the Agreement for the purpose of enfordisgerms until the City has achieved full and
effective compliance with the Agreementghd to allow “community members and other
stakeholders to express their views as amici cuoaessist the Court in its consideration of the
Agreement.” Joint Motion for Settlement at 3. After provisionally approving the Original
Settlement Agreement, JudBeack set a fairness hearing stemested parties otd provide their
opinions on the Original Settlement AgreemeBte Order Inviting the Submission of Briefs by
Amicus Curiae, filed December 17, 2014 (Doc. 3Sgven groups spoke at the fairness hearing.
See Clerk’s Minutes at 1, filed January 21, 2015 (Doc. 90). After the fairness hearing, Judge Brack
approved the Original Settlement Agreement, emggitias a court order._See Original Settlement
Agreement MOO at 1.

The Original Settlement Agreement requiresrfpliance within two years [of November
14, 2014], and sustained and full effective compliance for four yégr&lovember 14, 2018.
Memorandum Opinion and Order, filed Septembg 2015 (Doc. 143)(Brack, J.)(citing Original
Settlement Agreement 342, at 103). The United StatesdaAlbuquerque selected Dr. James
Ginger as the independent monitdrthe agreement, a former police officer who “function[s] as
the eyes and ears of the Court.” Original Settl@mgreement MOO at r. Ginger periodically
submits progress reports to the Court in compkawith the Original Settlement Agreement and
its later iterations. See, e.g., Report, filethust 18, 2017 (Doc. 295); Report, filed November 1,

2019 (Doc. 493). This continuous monitoring resdiltn Judge Brack, at the parties’ request,



suspending portions of the First Amended andt&ed Court-Approve8ettlement Agreement,
filed February 19, 2017 (Doc. 247-1)(“First Amded Settlement Agreement”) and Second
Amended Settlement Agreeniewith which Albuquerque is in copliance._See, e.g., Order, filed
April 12, 2018 (Doc. 365)(suspemdj the First Amended SettlenteAgreement’s | 308, at 93).

The Officers Association kagiven its input to the Uted States and Albuquerque
throughout the process. The Albuguerque anddfiieers Association ab have a CBA._See
Memorandum Opinion and Order, filed Noweer 30, 2016 (Doc. 238Ffomotional Policy
MOOQ"). The relevant paion of the CBA states:

If the City anticipates the implementatiohpolicies or directives related to

its agreement discussions with the DCak iimpacts Officersterms or conditions

of employment, the City will notify #n APOA of its anticipated changes and

provide the APOA the opportunity to mesatd confer with theCity in a timely

manner on the antigated changes.
CBA § 2.5, at 6. Albuquerque and the Offeéssociation renewed their CBA, which
became effective on July 7, 2018, and did obange this language. See City of
Albuquerque and Albuquerque Police OffigeAssociation 2018 Collective Bargaining
Agreement, § 2.5, at 6, https://www.cabqg.gov/humanresources/documents/apoa-jul-9-
2016.pdf/view (last visited June 10, 2020)(“2@BA"). The 2018 CBA does not include
a section on the standard of review for abéorce. _See generally 2018 CBA. The 2018
CBA states: “The employer reserves the rightevelop and implement such directives

rules and regulations as may be deemed neydasshe employer for the conduct of affairs

of the Department.” 2018 CBA § 32.1, at 42.



The Original Settlement Agreement required AfeDevise its use-of-force SOP in 2017.
See Defendant City of AlbuquerqudResponse to Intervenor’s Objections to Use of Force Policy
(8 2-57-2, Standard Operating Procedua€)3, filed July 15, 2019 (Doc. 462)(“Albuerque
Objections Response”). Dr. Ginger criticized pmws of the revised use-of-force SOP, so APD
recrafted the policies through 2018idanuary, 2019. See Objectid®ssponse at 3. The United
States and Albuquerque did regiprove of the new policiesp on January 31, 2019, with Dr.
Ginger’'s consent, the United States andu@jiberque adopted Albuquerque’s proposed SOP
language. _See Objections Resse at 7-8. That language the basis for the Officers
Association’s objections.

PROCEDURAL BACKGROUND

The Officers Association filed its MTI in 2015. See MTI at 1. Judge Brack granted the
MTI as to the remedial phasélitigation. See Mmorandum Opinion and Qer at 3-4, 13, filed
February 19, 2015 (Doc. 102)(“MTI MOQO”)(Brack)@MTI MOO”). Accordingly, the Officers
Association has brought Objections since the MO®] including its most recent Objection. See,
e.g., APOA’s Notice of Objection tAPD Promotional Policy and Raest for Status Conference
at 1, filed August 25, 2016 (2. 198); Objection at 1.

1. Motion to Intervene.

The Officers Association filed its MTI._See MTI at 1. It argues that under rule 24(a) of
the Federal Rules of Civil Procea@uiit has a right to intervene tine action._See MTl at 1. The
Officers Association begins by providing baaokgnd information relevartb its argument._See
MTI at 1. It clarifies that it neresents APD’s “sworn, certified” employees. MTI at 1. As these
employees’ representatiwethe Officers Association entergdo the CBA, which “governs the

terms and conditions of employment for thegaening unit,” with Albuquegque over forty years



ago. _See MTI at 1. The Officers Association ndies Albuguerque andeéhOfficers Association
are required to bargain in goodtfaunder New Mexico Public Eptoyee Bargaining Act, N.M.
Stat. Ann. § 10-7E-1 to -26 (“PEBAYand the City of Albuquerqueabor-Management Relations

Ordinance, Albuquerque, N.M. Reédrdinances, ch. 3, art. I, § 3-2-1 to -18 (“Labor Ordinanée”).

IN.M. Stat. Ann. § 10-7E-17 ates, in relevant part:

A. Except for retirement progms provided pursuant titve Public Employees
Retirement Act [10-11-1 NMSA 1978] ordtlEducational Retirement Act [22-11-
1 NMSA 1978], public employers drexclusive representatives:

(1) shall bargain in good faith omages, hours and all other terms
and conditions of employment amdher issues agreed to by the
parties. However, neither the public employer nor the exclusive
representative shall be requiredaigree to a proposal to make a
concession; and

(2) shall enter into written collective bargaining agreements
covering employment relations.

B. The obligation to bargain collecdly imposed by the Public Employee
Bargaining Act [10-7E-1 NMSA 1978] shatot be construed as authorizing a
public employer and an exclusive represemgato enter into an agreement that is
in conflict with the provisions of any othetatute of this state. In the event of
conflict between the provisiorsf any other statute of ithstate and an agreement
entered into by the public employer and éxelusive representative in collective
bargaining, the statutes thiis state shall prevail.

N.M. Stat. Ann. § 10-7E-17.
2Section 3-2-4 of Albuquerque, M. Rev. Ordinances states:

(A) City employees have the rightfiorm, join and dterwise participate
in the activities of an employee organimatof their own cbosing for the purpose
of bargaining collectively with the tyi government, and for other lawful
reasons. City employees also have the tighéfuse to join and participate in the
activities of employee orgazations. An employee organization which has been
certified by the Mayor as the exclusiverdpan representative for an appropriate
bargaining unit of the city employees ynhargain collectively with the city
government concerning hours, salary, wagesking conditions, and all terms and
conditions of employment.

(B) Nothing contained in this articé#hall be construed to limit, impair, or
affect the rights of anyindividual city emploge to the expression or
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communication of a view, grievance, cdaipt, or opinion on any matter related
to the conditions or compsation of city employment aheir betterment aside
from the method described herein, so longhassame is not designed to and does
not interfere with the full, faithful angroper performance of the duties of his
employment.

(C) No organization, its representatoeother individualshall be allowed
to solicit membership for an employeeganization or labor union during such
employees' duty hours.

Albuquerque, N.M. Rev. Ordinances ch. 3, art. Il, 8 3-2-4. Regarding management rights, the city
ordinance states:

Subject to existing law, the Mayor and his administrative staff shall have the
following rights:

(A) To direct thework of its employees;
(B) To hire, promote, evaltg transfer and assign employees;

(C) To demote, suspend, discteay terminate employees for just
cause;

(D) To determine staffing requirements;

(E) To maintain the efficiency of the city government and ensure
the carrying out of nornhananagement functions;

(F) To take actions as may hecessary to carry out the mission of
the city government in emergencies; and

(G) To manage and to exercise judgment on all matters not
specifically prohibited by this ticle or by a collective bargaining
agreement in effect betweenetltity employer and an employee
organization.

Albuquerque, N.M. Rev. Ordinances ch. 3, art.8lI3-2-5. The ordinance also sets out the
following legal obligationsurrounding the city’sluty to bargain:

The city government and any employeganization recognized as the exclusive
representative for a unit, through their designated agentspsingdlin concerning
hours, salary, wages, working conditioagd other terms and conditions of
employment not in violatioof law or local ordinance and not in conflict with the
provisions of 88 3-1-1 et seq., thderit System; Pemmnmnel Regulations,
establishing classifiedna unclassified service, methods of service rating of
classified employees, methods of initial employment, @tion recognizing
efficiency and ability as applicablstandards, dischaegof employees, and
grievance and appeal procedures forgifaesi employees; provided, however, that
the provisions of a collective bargaining agreement which has been ratified and

-9-



MTI at 1-2. The Officers Association argues tthet Original Settlement Agreement violates the
CBA and allows Albuquerque to unilaterally altee CBA’s terms and conditions of employment
without bargaining irgood faith with the Officers Assotian. See MTI at 3. Thus, the Officers
Association contends, because@raginal Settlement Agreement affects its CBA rights, the Court
should permit the Officers #sociation to intervene the case. See MTI at 3.

The Officers Association next fleshes out vthg Court should permit to intervene as a
matter of right under rule 24(a) tiie Federal Rules of Civil Pzedure. _See MTI at 3. Before
analyzing each factor of the Urtit&tates Court of Aggals for the Tenth Circtl$ test, the Officers
Association notes that United StatCourt of Appeals for the NmiCircuit has directed district
courts to apply rule 24(a) tests “liberally amdfavor of any potential intervenors.” MTI at 3

(citing United States v. Citgf L.A., Cal., 288 F.3d 391, 391 (9thrC2002)(“United States v. City

of L.A."). The Officers Association then turnsttee first factor -- timeliness -- and asserts that,
while a motion to intervene “may be filed at either the merits phase or the remedial phase of

LENTH

litigation,” “its motion is timely filed as thistiigation is in its earliest age.” MTI at 4. Without
elaboration, it asserts that its MWould prejudice neither the lited States nor Albuquerque. See
MTI at 43

The Officers Association turrie the second factor -- whethié had an “interest relating

approved by the Mayor shall, where in conflict with any ofiterision of 8§ 3-1-
1 et seq. govern. This duty includes @bligation to confer in good faith with
respect to terms and mditions of employment.

Albuquerque, N.M. Rev. Ordinancek. 3, art. Il, § 3-2-7.

3The Officers Association reliesnly on Ninth Circuit cases for its intervention-as-right
argument._See MTI MOO at 4-9 (citing United 8tav. City of L.A., 288 F.3d at 391; San Jose
Mercury News, Inc. v. U.S. Dist. Court N.4Di (San Jose), 187 F.3d 1096, 1101 (9th Cir. 1999);
Nikon Corp. v. ASM Lithograph B.V., 222 F.R.B47, 649-50 (N.D. Cal. 2004)(Patel, J.)).

-10 -



to the property or transaction thatthe subject matter of this liagjon.” MTI at 4. It notes that
this interest, known as a sigmifint protectable interest, existdien the Offices Association
“asserts an interest that is protected under dameand the legal relationship between itself and

the City.” MTI at 4. It cites the Ninth Cirdls reasoning in United States v. City of L.A. to

illustrate why the Officers Association has a proteleanterest in this case. See MTl at 5-7. The
Officers Association explains thai that case, the Ninth Circtitoncluded that the Los Angeles
Police Protective League (“Police League”) has tmlly protected interest in both the merits and
the remedies of litigation between the United &atnd an employer when that litigation impacts
state-law collective bargaining obligations.” Mai 5. It notes the siitarities between United

States v. City of L.A. and this case -- in bothesaqi) the United States alleges that the city

“engaged in a pattern and practice of deprivindividuals of constitutional rights through
excessive force”; (ii) the Unite8tates and the City entered ird@Settlement Agreement before
the United States filed the complaint; and (iii¢ tbnited States and the City jointly filed the

Settlement Agreement the same day the United Sikgdsts complaint.MTI at 5 (citing United

States v. City of L.A., 228 F.3d at 396). Accdoglto the Officers Association, the Police League
moved to intervene, because the settlement agreement was inconsistent with the labor agreement
between the Los Angeles and the Police Leagee.MsT| at 5. The Officers Association explains

that the district court denied the motion to ina1g both as a matter nght and permissively.

See MTI at 5. The Officers Assation says that the Ninth Circuit reversed the district court’s
decision, and the Office&ssociation states théte Police League

had a protectable interest in the merits and the remedies of the case because the
complaint: (1) sought injunctive relief agst members of thieeague; (2) raised

4Although the Officers Associationrote “Ninth Circuit DistrictCourt,” it is referring to
the Ninth Circuit’s holding, not the districbuart involved in that cas See MTI at 5.

-11 -



factual allegations that the member offickesl committed unconstitutional acts in
the line of duty; and (3) sought remedies which could affect the terms of the labor
agreement.

MTI at 5. The OfficersAssociation excerpts a rgraph from United Stes v. City of L.A. to

illustrate the protectable interest in the merits phase of that case:

“The Police League claims a protectable interest because the complaint seeks
injunctive relief against its member officeaiad raises factual allegations that its
member officers committed unconstitutioredts in the line of duty. These
allegations alone are sufficient to demonstrate that the Police League had a
protectable interest in the nits phase of té litigation.”

MTI at 5 (quoting_United States. City of L.A., 228 F.3d at 399) It then excerpts another

paragraph to illustrate the protectable irgere the remedial phase of that case:

“The Police League has state law rightaégotiate about the terms and conditions
of members’ employment as LAPD officensd to rely on the collective bargaining
agreement that is a result from those negjotia. These rights give it an interest
in the consent decree at issue. Thus,Rblice League’s interest in the consent
decree is two-fold. To the extent itrtains or might contain provisions that
contradict terms of the officers’ [fective bargaining agreement], the Police
League has an interest. Fet, to the extent it is disputed whether or not the
consent decree conflicts with the [collective bargaining agreement], the Police
League has the right to pegse its views on the subjet the district court and
have them fully considered in conjurasti with the districtcourt’s decision to
approve the consent decree.”

MTI at 5 (quoting United States v. City of L.A.,2F.3d at 400)(alteration in MTI). Analogizing

to United States v. City of L.Athe Officers Association assertatht has a protectable interest

in the merits phase of litigation, because thetédhStates makes allegations in its Complaint
against Albuquerque and its employees, and because Albuquerque alleges that law enforcement
officers, who are members of the Officers Asation, have violated the Constitution in the line

of duty. See MTI at 6 (providing no cite for tlagter proposition). The ficers Association then

asserts that it has a protectablenterest in the rentkal phase of the litigation, because, in the

Original Settlement Agreement, Albuquerquemeoits to actions thatarm the Officers

-12 -



Association._See MTI at 6 (stating that the C8¥tains provisions thastablish an “equitable
peaceful procedure for resolution of differesicand that the Settlement Agreement’'s new
discipline guidelines around the uskforce conflict with thos€CBA provisions). The Officers
Association notes that Albuquerque agreed toetlaesions that would violate CBA terms without
engaging in the required good-faith bargaini®ge MTI at 6. If Albuquerque proceeds with the
Settlement Agreement, the Officékssociation argues, Albuquergwdl have violated the Labor
Ordinance, which could restitt litigation. See MTI at 8.

Turning to the third factor -- whether mgng intervention woul hamper the Officer
Association’s ability to protect itsiterest -- the Officers Assation again cites a Ninth Circuit

standard on which it bases its amgnt. See MTI at 8 (citing UniteStates v. City of L.A., 228

F.3d at 397). The Officers Association argues thatCourt should anatg this factor under the
Ninth Circuit’s standard to serpt whether the interest will be impaired, but whether the interest

may’ be impaired ‘as a practical matter.” M@t 9 (quoting United States v. City of L.A., 228

F.3d at 397). The Officers Association argues,tehould the Court dertge MTI, the Officers
Association’s interest likely wilbe impaired, because Albuquerquié be able to adopt policies
and procedures as part of thet@enent Agreement that are impatible with the CBA._See MTI
at 9. Moreover, the Officers Association arguesjaleof the intervention will harm the Officers
Association, because Albuqaere will impermissibly alter tens of employment without
bargaining in good faith with the Officers Associatiddee MTI at 9. It then notes that the Ninth
Circuit concluded that a settlenteagreement overrides state laargaining rights, See MTl at 9

(citing United States v. City of L.A., 228 F.3d at 401).

The Officers Association then turns to fleeirth prong -- adequacyf representation --

and again cites a Ninth Circuit case for its tese 4&l at 9-10 (stating the three factors the Ninth
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Circuit considers in an adequacy-of-repréaton analysis in the motion-to-intervene

context)(citing _United States v. City of L.A288 F.3d at 398). Th®fficers Association

acknowledges that there is a pnegption of adequate representati‘when a representative is a
governmental body or officer chayby law with representing theterest of the absentee,” but it
argues that the presumption igaplicable in this case, becautsdoes not apply to Albuquerque
when it is an “antagonist[]” in the collective-barging process. MTI &t0 (citing United States

v. City of L.A., 228 F.3d at 402 The Officers Association pvides several examples of

Albuquergue acting as an advekstr the Officers Associatioduring the collective-bargaining
process, including Albuquerque unideally reducing wages, whichgeted in an alleged breach
of the CBA and a case pendingstate court._See MTI at 10The Officers Association adds
several items of evidence that it deems atterdeénative regarding Muquerque’s adversarial
position, including the necessitythie Officers Association’s Prdbited Practice Complaint about
the Settlement Agreement and the Original Settiet Agreement itself.See MTI at 10. The
Officers Association aacludes its argument by reiteratitigat Albuquerque and the Officers
Association are situated adversely, and thusuglierque cannot adequateiptect the Officers
Association’s interest See MTI at 10.

The Officers Association turns to its altative argument -- that ¢hCourt should permit
the Officers Associatio to intervene under rule 24 (b)(2)(Bf the Federal Rules of Civil
Procedure. See MTl at 11. T@dficers Association again citesetiNinth Circuit for the standard:
“a court may grant permissive interventiomhere the application for intervention shows
(1) independent grounds for jurisdiction; (2) t[htitg motion is timelyand (3) the applicant’s

claim or defense, and the main action, have a question of law or a question of fact in common.

MTI at 11 (quoting_United States v. City ofA., 288 F.3d at 403). TEhOfficers Association

-14 -



quickly disposes of the first twiactors, stating that the Couras federal-question jurisdiction,
because the Complaint allegesialation of 42 § U.S.C 14141, and that the MTI is timely and

intervention will not delay the litigation process. See MTI at 11 (citing Freedom from Religious

Found., Inc. v. Geithner, 644 F.3d 836, 843-44 (9th ZLi11)). The Officexr Association moves

to the next factor -- whether it raises common questions of law or facts -- and states that it shares
common questions of law or facts with the exispagties, because the Qffirs Association “seeks

to defend its member officersagst allegations gbolice misconduct” and &eks to address the
viability of the remedies in th Settlement Agreement.” MTI 4tl. It notes that intervention

would not “alter the factual bkground of these claims.” MTI &al. Finally, the Officers
Association turns to the fourthd@r -- whether the Officers Assation’s interest is adequately
represented by another party. See MTI at 11. TifieeDs Association notes that its interest is
“distinct” from Albuquerque’s interest, and thAdbuquerque does not adequately represent the
Officers Association’s interest. MTI at 11. It aeguthat “its participatio will contribute to the

equitable resolution of this conflict.” MHLt 11 (citing Venegas v. Skaggs, 867 F.2d 527, 530-31

(9th Cir. 1989)). It concludes by stating that, should the Court gramventeon, the Officers
Association would submit asnswer to the other gees. See MTI at 12.

2. Albuquergue MTI Response.

Albuquerque responds. See Defendant Gitplbuquerque’s Response in Opposition to
APOA'’s Motion to Intervenefiled January 29, 2015 (Doc. ¥3Albuquerque MTI Response”).
Albuquergue begins by noting that it does napdie “most” of the @icers Association’s
purported facts. Albuquerque MTI Responselat Albuquerque argues, however, that the
Settlement Agreement “does not contain any $jpecules, policies, or procedures” that

Albuquerque must implementetause Albuquerque will deciden these policies after the
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Settlement Agreement imalized. Albuguerque MTI Responae2. Thus, Abuquerque argues,
the Officers Association’s contion that the Original Settlement Agreement has terms that
“conflict[] with the CBA ismere conjecture.” Albuqugue MTI Response at 2.

Albuquergque notes that the Officers Association’s MTI does not include “key” CBA
provisions. Albuquerque MTI Response atiexcerpts the firsbmitted provision:

“The City and the APOA recognize timecessity to collaorate on issues
that arise as a result of the Department of Justice’s (“DOJ”) investigation and
proposals related to thenflings of the DOJ regardy the Albuquerque Police
Department. If the City anticipates thmplementation of policies or directives
related to its agreement discussions wlith DOJ that impacts Officers’ terms or
conditions of employment, the City will nfytthe APOA of its anticipated changes
and provide APOA the opportunity to meetdaronfer with theCity in a timely
manner on the anticipated changes. @timmitment will not prevent the APOA
from submitting the changesrfoegotiations when the parties negotiate a successor
collective bargaining agreement.”

Albuquerque MTI Response at 2 (qug CBA 8§ 2.5). It excerptssecond “key” provision: “The
employer reserves the right to develop and implersach directives rule and regulations as may
be deemed necessary to the eyt for the conduct of affaof the Department.” Albuquerque
MTI Response at 3 (quoting Collective Bargag Agreement, Section 32.1, filed December 20,
2019 (Doc. 501-1)(“CBA § 32.17)). Finally, Albuqreuie excerpts a thirtkey” provision:
The Association (APOA) ages that the employessall be bound by and obey
such directives, r[u]les, andgelations insofar as the same do not conflict with this
Agreement, the laws of the United Statdee laws of the State of New Mexico
and/or the laws of the City of Allguerque. Under normal circumstances, the
Association will be given written noticef proposed changes to Department
directives, rules and regulations that directly affect the wages, hours, and working
conditions of bargaining unit member[sicamay submit written input to the Chief
within fourteen (14) days.”
Albuquerque MTI Response at 3 (quoting CBAZ2)(alterations added). Albuquerque argues

that these three provisions are dispositive ef @fficers Associatios MTIl. See Albuquerque

MTI Response at 3.
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Albuquergue begins its argument by statirgf the Court should not permit the Officers
Association to intervenas a matter of right ued rule 24(a)._See Albuquerque MTI Response
at 3. Albuguerque begins with the protectahterest factor, which iargues is dispositive of
intervention in both the merits and the renaégihases of litigation.See Albuquerque MTI
Response at 4. Regarding the merits phadgigdtion, Albuquerque aues that the Officers
Association relies “entirely” on a Ninth Circutase, which is “not binding authority and the
proposition for which the [Officar Association] cites it is qggonable.” Albuquerque MTI

Response at 4 (citing United S4atv. City of L.A., 288 F.3d at 399)The proposition in question

is that a police union has a rigiat intervene on behalf of its officer members when there are
allegations of officer misconduet a proposition that Albuquerquergues couldead to police
unions having “unchecked ability to influence citfficials’ prerogative to control litigation

strategy.” Albuquerque MTI Rpsnse at 4-5 (citing Floyd v.if@ of N.Y., 302 F.R.D. 69, 117

(S.D.N.Y. 2014)(Torres, J.)). Buquerque points to Floyd v. City of N.Y. as “a more reasoned

approach,” because the Honorable Analisa Totdested States District Judge for the United
States District Court for theo8thern District of New York@ncluded that, “although the unions
need not have an independentsgof action against New Yorkit¢, they must have a specific

legal interest as distinguishémm a general interest.” Allgquwerque MTI Response at 5 (citing

Floyd v. City of N.Y., 302 F.R.D. at 91). Albuquerguetes that, in Floyd \City of N.Y., like in

this case, the Complaint was against New York and its police department, and not against

individual officers._See Albuquerque MTI Respes 5 (citing Floyd v. City of N.Y., 302 F.R.D.

at 94-96). In contraslbuquerque argues, the actimm United States v.i€y of L.A., was against

individual officers as well athe city and the pale department. See Albuquerque MTI Response

at 5-6 (citing 288 F.3d at 399). Albuquerque argtlass, that United States v. City of L.A., has
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a “more nuanced” conclusion than Albuquerquggests, because the Ninth Circuit concluded
that “a police union ha[s] a right tatervene in the merits on bdhaf its members where members
had been accused of misconduct and they coilildaste liability on that misconduct,” which is

inapplicable to this case. Albuquerque MTIsBense at 6 (citing Floyd v. City of N.Y., 302

F.R.D. at 123). Accordingly, Albuguerque concludes, the Officers Astsmcihas not presented
any authority to show that a police union has agmtable interest in the mts phase of litigation
“in which its members were not pigs, were not faaoig liability, and wherehe relief sought was
not against union membersAlbuquerque MTI Response at 6.

Albuquergue then turns to whether the OfficAissociation has a protectable interest in
the remedial phase of litigatiorsee Albuquerque MTI Response ati7notes thathe remedy in
this case -- the Original Settlemégreement -- is contractual in nature and “even when injunctive
relief joins the parties’ agreement, the sourcthefauthority requiring the parties to act remains
their acquiescence rather thae tlules of law.” Albuquerque MTResponse at 7 (citing Local

No. 93 Int'|l Assoc. of Firefigters v. City of Cleeland, 478 U.S. 501, 519-22 (1986)(*Local No.

93 v. Cleveland”)). Albuquerque dslthat, if the Orimal Settlement Agreement imposes duties

on the Officers Association or disposes of tHéid®rs Association’s claims, then the Officers
Association would need to consent to the agSettlement Agreement. See Albuquerque MTI
Response at 7. The Original Settlemente®&gnent does not, however, impose duties on the
Officers Association or dispesof its claims, and thus, Albuqugie contends, the Original
Settlement Agreement does not requhe Officers Asstation’s consent. See Albuquerque MTI

Response at 7 (citing Local No. 93 v. Clevela478 U.S. at 529-30; Johnson v. Lodge No. 93 of

the Fraternal Order of the Police, 393dF 1096, 1107(10th Cir. 2004)(“*Johnson v. Lodge No.

93").
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Albugquergue analogizes to Johnson v. Lobdlige 93, although it acknowledges the issue

in that case differs frorte issue in this case. See Albugue MTI Response at 7. Albuquerque

says that the union idohnson v. Lodge No. 93 makes thensaarguments as the Officers

Association -- that the settlemteagreement undermines the union’s position as the exclusive
bargaining agent for its members, conflictshwthe CBA, and impairs employment terms and

conditions without union consent. See Albuquerque MTI Response at 7 (citing Johnson v. Lodge

No. 93, 393 F.3d at 1101). Albuguaee notes that in JohnsenLodge No. 93, the CBA had a

management rights provision™ #t gave the city the right tmanage the police department,
which the Tenth Circuit concluded “plainly encorapead the city’s right to enter into a remedial
settlement agreement during tieems of the” CBA. AlbuquerquBiTl Response at 7-8 (citing

Johnson v. Lodge No. 93, 393 F.3d at 1101, 1104)e Tdmth Circuit futher concluded that

allowing the union to veto settlement agreements with any relation to its members’ employment
terms would “neuter the management rights provision” and “unduly frustrate Congress’s
preference for achieving compliance withce discrimination laws by voluntary means.”

Albuquerque MTI Response at 8 (citing Johngohodge No. 93, 393 F.3d at 1105). Moreover,

Albuquerque argues, the Tenth Gitcconcluded that, because tettlement agreement did not
thrust obligations or dudgs on the union, the settient agreement did not irap the union’s rights.

See Albuguerque MTI Response at 8 (citing Johnson v. Lodge No. 93, 393 F.3d at 1107).

Albuquergue draws a paralleltaeeen_Johnson v. Lodge No. 93 ahi case, because both cases

involve a CBA with a management-rights prowisi See Albuquerque MTI Response at 8 (citing
CBA § 32.1-2, at 41-42)(statingahthe CBA’s management-rigghprovision gives Albuquerque
the right to implement rules for APD’s opemati and that the CBA establishes the Officers

Association’s “express agreemehat its members shall be boubyg and obey such rules to the
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extent the rules do not conflict with the CBA™Albuquerque further notes that the Original
Settlement Agreement contains no concrete rategrocedures, and only “an agreement as to
remedial policies in general,” atitlis any alleged conflict of tlales or procedures with the CBA
are “purely speculative” and therefore insuffici€ta establish a protectable interest in the

litigation.” Albuquerque MTI Response at 8tiftg Johnson v. Lodge No. 93, 393 F.3d at 1105).

Albugquergue acknowledges that, although tliic€rs Association does not specify any
conflicting provisions in its MTlthe Officers Association notesrticting provisionsin its Brief
of Amicus Curiae Albuquerque Police Offiseé Association, filed January 14, 2015 (Doc.
67)(“Amicus Curiae Brief”). See Albuquerque MTI ResponseSat Albuquerque first turns to
CBA 88 20.1.4, 20.1.6, 20.1.7, which atmat administrative investigions reslting from “an
official or unofficial complaint.” Albuquerqu# Tl Response at 9 itng CBA 8§ 20.1.3, at 28-
29.). In contrast, Albuquerque asserts, the Original SettleAgmeement’s provisions are not
about investigations resulting frocomplaints, but abottact-finding inquiri[es]” that result from
use-of-force incidents. Albuquerque MTI Response aklbuquerque regardless turns to the first
specific alleged conflict, which is that the Ongl Settlement Agreement’s requirement that a
supervisor immediately respond to the scene udeaof-force incident tbegin the investigation
conflicts with the CBA 8§ 20.1.4’s requirementathan officer muste notified about the
disciplinary investigatin’s nature before interrogationSee Albuquerque MTI Response at 9.
Albuquerque argues that teepervisor can inform the officebaut the nature dhe investigation
before the supervisor begins the on-scene intetimygand that the supervisor’s arrival is itself
notice to the officer about the investigatioBee Albuquerque MTI Response at 9. Albuquerque
further notes that the CBA'’s requirement was e&hbéd to resolve investigations that arise from

complaints, while the Original Settlement Agreetttgeprovision is about inwaigations that arise

-20 -



from use-of-force incidents. See Albuquerddi€l Response at 9 (citing CBA § 20.1.3, at 28-
29).

Albuquerque turns to the second alleged lkcinf-- that the Original Settlement
Agreement’s requirement that a supervisor nmtstrview the involveafficer immediately upon
arrival at the use-of-force incident’s scemafticts with CBA § 20.1.6, which permits an officer
to have a representative peasat interrogation. See Albuqgee MTI Response at 9-10 (citing
Amicus Brief). Albuquerque counters that these provisiamesconsistent, because the officer can
request that a representativereoto the scene forehinterview._See Albuquerque MTI Response
at 10. Further, Albuquerque arg) these provisions are comsig, because CBA § 20.1.11 states
that, as long as the interrogatiis not delayed more thandwvhours, the involved officer is
permitted to consult with a baaiming representative or counséee Albuquerque MTI Response
at 10. Albuquerque then turns to the third altegenflict -- that CBA 8§ 20.1.8, which states that
the Internal Affairs Bureau must not handle any potential criminal investigations, and these
investigations thus must be tsderred to a criminal investigations unit or a law enforcement
agency, conflicts with the Settlement Agreementsation of a criminal inv&igation team within
the Internal Affais Bureau._See Albuquerque MTI Respoas 10. Albuquerque argues that a
criminal investigation team situed within the Internal Affair8ureau can operate independently
from the Internal Affairs Bureau, consistent witle requirement in CBA § 20.1.8 that the Internal
Affairs Bureau not handle eninal investigations. See Bliquerque MTI Response at 10.

Albuquerque next turns to the Officers Aswdion’s general issues. See Albuquerque

°Albuquerque cites “Doc. 66 at 11/16A&lbuquerque MTI Response at 9. Although
Doc. 66 is the Amicus Brief, the Amicus Briefhage 11 does not comtainy substantive text,
and the Amicus Brief doast have a page 16.
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MTI Response at 11. Albuquerqoeunters the Officers Associati’'s argument that the Original

Settlement Agreement’s omissioh officers’ rights under Garrity. New Jersey, 385 U.S. 493

(1967), conflicts with the CBA by rimg that the OriginaGettlement Agreement does not contain

any language undermining the offrs’ Garrity v. New Jersegights. See Albuquerque MTI

Response at 11 (citing Amicus Curiae Brieflat 16). Albuquerque next counters the Officers
Association’s assertion that the Original Setiat Agreement provisisrallowing for “additional
investigatory protocol in use dbrce incidents” conflict wh the CBA. Albuquerque MTI
Response at 11 (citing Amicus Curiae Brief at1&). Albuquerque arguéisat these provisions
do not conflict with the CBA, écause the CBA does not have any provisions relating to use-of-
force investigations, and because the CBA daggestrict Albuquerque’dghts regarding use-
of-force investigations. See Albuquerque MTIsBense at 11 (citing N.M. Stat. Ann. § 10-7E-
6(D)). Similarly, Albuquerquesserts, the CBA does not contaiovisions relating to additional
officer training and on-body cangesystems, so Albuquerque megnsent to addonal officer
training and on-body camera systems procedur€ge Albuquerque MTI Response at 11.
Moreover, Albuquerque argues, any future conficspeculative, because Albuquergue has not
yet established procedures for use-of-forogestigation, additional training, or on-body camera
systems, and because the CBA may expire before the procedures are implemented. See
Albuquerque MTI Response at 11-12.

Albuquergue next argues that theurt should not permit thefficers Association to object
to the Original Settlement Agreement’s creatiod ataffing of the crimial investigations unit,
because that unit is “so criticd the success dhe negotiated remediethat, if the Court
permitted the Officers #sociation to bargain regarding tleeminal investigations unit, the

Original Settlement Agreementould be “frustrate[d.]” Abuquerque MTI Response at 12.
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Moreover, Albuquerque argues, tBapremacy Clause of the Cohgtiion of the United States of
America precludes the Officers8ociation “from overriding the federal constitutional principles”
embedded in the Original Settlement AgreemeAtbuquerque MTI Rsponse at 1Zciting

Williams v. Eaton, 443 F.2d 422, 429 (10th Cir. 12g§@&ncluding that the Supremacy Clause bars

the state constitution from “overrid[inégderal constitutional principles”)).

Albuquerque notes that CBA § 2.5 antidgm the United States’ and Albuquerque’s
Settlement Agreement and resulting policie$fecting Officers Asociation members’
employment conditions and tesmbecause the provision requires Albuquerque to notify and
discuss with the Officers Association “the implemtation of policies or directives related to its
agreement discussions with the DOJ thatpapts the Officers terms or conditions of

employment.” Albuquerque MTI Response at 12 (quoting CBA § 2.5, at 5). Albuquerque further
notes that the CBA anticipated that the Setdat Agreement might affect the CBA’s terms,
because the CBA states that “[tii@mmitment [to meet and confer.on the anticipated changes]
will not prevent the [Officers #sociation] from submitting the ahges for negotiations when the
parties negotiate a scessor” CBA. Albuquerque MTI Respse at 13 (quoting CBA § 2.5, at
5)(alteration in Albuquerque MTI Responseé)lbuquerque argues that this provision does not
require Albuquerque and the Officers Associatmenter into an agreement before Albuquerque
can consent to the Settlement Agreement; ratlegribvision requires ontat Albuquerque meet
with the Officers Association for discussion. eS&lbuquerque MTI Responsg 13 (noting that
“the provision contemplas” disagreement between Albuquergurel the Officers Association,
which is why it permits the Offers Association to tgomit[] any changes to the CBA as a result

of the settlement for negotiations when the iparhegotiate a successor collective bargaining

agreement”). Thus, Albuquerqaegues, CBA § 2.5 is consistenthivthe Officers Association’s
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disagreement with a finalized Settlement égment. _See Albuquerque MTI Response at 13.
Albuquerque further notes that it has not breactésl provision, as tn Officers Association
argues, because it has engaged the Officerschstgm throughout the process. See Albuquerque
MTI Response at 13. Even if Albuquerque breactiasl provision, it argues, the Officers
Association’s remedy is a breach-of-contract adtianseparate court proceeding, not intervention

in this case._See Albuquerque MTI Respoatsé3-14 (citing APOA vCity of Albuquerque,

2013-NMCA-0110, 314 P.2d 677). Albugqueegthen summarizes its argants, concluding that
the Court should deny the Officefssociation’s MTI, becauseahOfficers Association has no
protectable interesh the merits or theemedial phases of litigan. See Albuquerque MTI
Response at 14.

Albuquerque turns to its altermat argument -- that, eventtie Court concludes that the
Officers Association has a protelska interest in the merits phase or in the remedial phase of the
litigation, the Officers Asociation does not have standingtotect its interest. See Albuquerque
MTI Response at 14. Albuquerque argues thatQfficers Association dgenot have standing,
because the Settlement Agreement does not impose any duties or obligations on it, and that the
Officers Association’s members do not have dilag, because they are non-parties to the case,
and because they have not suffered anyynpeyond APD’s “agreement to implement certain

policies.” Albuquerque MTI Respsg at 14-15 (citing Floyd v. Cityf New York, 302 F.R.D. at

187; Local No. 93 v. Cleveland, 478 U.S520-30;_Johnson v. Lodge No. 93, 393 F.3d at 1107).

Albuquerque again challenges the Officers Agssion’s reliance on United States v. City

of L.A., this time for the proposition that a union éatervene as a matter of right if a settlement
agreement could harm a union’s “ability to et and enforce its contract provisions.”

Albuquerque MTI Response at 15. Albuquerque distsites that case assang out of the Ninth
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Circuit, while the Tenth Circuit, in contrast, sheejected a union’s argument that a settlement
agreement could impair its rightinder future CBAs as “spectilee.” Albuquerque MTI Response

at 15 (citing_ Johnson v. LodgeoN93, 393 F.3d at 1105). Albuquergedterates that any future

violation is speculative and th#tte Officers Association aady has a remedy -- a breach-of-
contract lawsuit -- available to it should thebations manifest. Sebuquerque MTI Response
at 15.

Albuquerque next argues that the Court stiaubt permit the Officers Association to
permissively intervene underleu24(b)(2). _See AlbuquerqdTl Response at 15. Albuquerque
argues that it already has demonstrated thaOffieers Association has no protectable interest
and that the Officers Association has concetthed it is not bringing a claim. See Albuquerque
MTI Response at 16 (citing MTI at 14-15, 18)Thus, Albuquerque saerts, the Officers
Association must demonstrate thtahas a common defense eithathaits claim that “it seeks to
defend its member officers against allegationgaifce misconduct [or with its claims that it]
seeks to address the viability of the remediethe settlement agreement.” Albuquerque MTI
Response at 16. Albuquerque argihed the first claim is not a lid defense, because the United
States makes claims againstyoAlbuquerque, and not individual fifers Association members;
and that the second claim is not a valid defebhseause it is basaxh a hypothetical violation
between the CBA and rules arising out of SBettlement Agreement. See Albuquerque MTI
Response at 16.

Moreover, Albuquerque argues, permissivienvention would result in undue delay and
prejudice, because the parties already havet Sgfemusands of person-hours” in the negotiation
process, and permitting the OffiseAssociation to intervene walimean that the parties would

need to restart negotiationdlbuquerque MTI Response at 16-1Further, Albuquerque argues,
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permissive intervention would prale the Officers Associationith the “unchecked ability to
influence the City’s right to control litigatiostrategy in this case.” Albuquerque MTI Response

at 17 (citing_Floyd v. City of N{., 302 F.R.D. at 117). Thus, Bugquerque concludes, the Court

should deny permissive intervention.

Albuquerque offers reassurancatth will continue to engagihe Officers Association and
other community stakeholders during thettl®ement Agreement’simplementation. _See
Albuquerque MTI Response at 17. Albuquerque ntitasit met with theOfficers Association
for four hours the day before it filed its MResponse. See Albuguerque MTI Response at 17.
Thus, Albuquerque concludes, ftieer intervention of right olby permission is necessary,
appropriate, or permi[ssible].Albuquerque MTI Response at 17.

3. The United States MTI Response.

The United States responds. See UniteceSt&pposition to Motion to Intervene by the
Albuquerque Police Officers’ Association at flled January 29, 2015 (Doc. 94)(“U.S. MTI
Response”). The United States asks the Cougny the Officers Association’s request, because
the United States engaged withe Officers Associatiorand its members throughout the
investigation and settlement processes, andusecthe Officers Association has not shown that
“any provision of the Settlement Agreement tips thaance [between the needs of the officers,
the needs of the community, and constitutional céiffe policing] so far away from the interests
of its members that the remarkaliemedy it requests -- the rigtat renegotiate the Settlement
Agreement -- is merited.” U.S. MTI Respons€lat The United Statdsegins its argument by
summarizing the ways in which it has engageth the Officers Assaation and its members
throughout the investigation andttsement processes. See MTIlat It notes that the United

States met with the Officers Association thémh times, beginning during the investigation up until
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the day before it filed its U.34TI Response._See U.S. MTI Response at 2. The United States
emphasizes that it sent out @pen invitation for the Officeréssociation’s members to attend
some of these meetings. See U.S. MTI Responde &he United States contends that it heard
from officers not only at theseamatings, but also through direxitreach._See U.S. MTI Response
at 3 (stating that it tadd to “hundreds” of officers through oudih). It notes that the “DOJ team
held more than 40 meetings with officers thetre attended, in total, by more than 500 police
officers” and that many of thesgeetings were held in APD Area Commands. U.S. MTI Response
at 3. It adds other examplestbé United States involving the Qféirs Association in the process:

() United States attorneys anavestigators participated in ridésags with offices; (ii) United
States attorneys met with officers at each A@Ba Command to answer questions and to receive
comments after the United States issued itsrigsliand (iii) the United States and Albuquerque
held seven joint briefings with officers APD’s Training Academyn December, 2014, which
approximately seventy-five percent of APD persdmattended. See U.S. MTI Response at 3. The
United States emphasizes that the Officers Astonihas another way to \a& its concerns: filing

an amicus curiae brief.__See U.S. MTI Respoas 3. It notes that the United States and
Albuquerque met with the Officers Associationeafthe Officers Assoation filed its Amicus
Curiae Brief to discuss the Officers Assomats concerns. See U.S. MTI Response at 3.

The United States then turns to its next argoim- that the Original Settlement Agreement
reflects the Officers Assaation’s participation. See U.S. MTI Reonse at 4. It provides Original
Settlement Agreement terms that addressed swntige Officers Assoaition’s concerns: (i) a
requirement that investigating officers condtizbrough, timely investigaons that result in
complete findings; (ii) a requestat there will be amvestigatioroutcome of officer exoneration,

in contrast to an outcome of “inconclusivadings’; and (iii) a prowion that establishes a
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disciplinary system that “is applied consistendligd fairly” using a disciplinary matrix that
considers mitigating and aggravagifactors. U.S. MTI Responaé4 (citing Original Settlement
Agreement, 1 183-192, @0-63;id. 1 201, at 65Moreover, the United &tes argues that, after
learning that APD officers interpreted the earliemention system as ‘@Gisciplinary tool,” the
United States and Albuquerque made sure tleaOthginal Settlement Agreement reworked the
early intervention system to serve “its intended purpose” -- providing early training and support to
officers to circumvent futurassues. U.S. MTI Response at 4 (citing Original Settlement
Agreement {1 212-19, at 68-71).

The United States then explains how it addrésgleer concerns from s of the Officers
Association’s members. First, the United 8sahotes, because officers were concerned that
promotional policies were unfair, the Original Settlement Agreement now has specific concrete
requirements for promotion and evaluations, #@nlgolds supervising officers accountable for
evaluations._See U.S. MTI Response at 5 (cibniginal Settlement Agreement §{ 241-46, at 76-
77). Next, the United States explains, becauseeasfiwere concerned about staffing shortages,
the Original Settlement Agreement required afstg study and staffing plan. _See U.S. MTI
Response at 5 (citing Original tBement Agreement 204, at 66).

The United States then notes that tBBA between Albuquerque and the Officers
Association “provides ongoing opportunities @ffect reform of te Albuquerque Police
Department.” U.S. MTI Response at 5-6 (@ti@BA 8§ 2.5, at 5)(noting that the CBA requires
Albuquerque and the Officers Assation to collaborateon issues thatffect the Officers
Association member’s employmdetms and conditions). The United States emphasizes that the
Officers Association approved the Original Satient Agreement before the United States and

Albuquerque filed it in court._See U.S. MTI Resise at 6 (quoting Stephanie Lopez, the Officers
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Association president, as stating that “there’$img in the agreement that the department can’t
do”)(Meeting of Albuquerque City Councibt 41:43-42:35, taken November 6, 2014
(http://cabg.granicus.com/MediaPlayer.php?view_id=2&clip9i®)= The Original Settlement
Agreement, the United States argues, will nghact the current CBA, which is alive from July
16, 2014 to July 16, 2015, because it requires APIizyPand Procedures Board to develop and
amend policies by August 14, 2015, and to implentieede policies by November 14, 2015. See
U.S. MTI Response at 6-7 (citing First Pogpd Settlement Agreement §f 143-44, at 51).
According to the United Stateboth deadlines fall after the CBAtermination. _See U.S. MTI
Response at 7.

The United States then moves to its legal argumelt begins by argng that the Officers
Association is not entitled fatervene by right, because the ©fis Association has not shown a
protectable interest that would mepaired but for itsntervention. _See U.S. MTI Response at 7.
The United States cites the fouctiars that the Officers Associati must demonstrate to intervene
as of right: (i) a timely motion; ifi “an interest relating to the gperty or transaction which is the
subject of the action”; (iii) an impairment to timerest; and (iv) inadequate representation by the

existing parties of the interest. U.S. MTI Resgmat 7-8 (quoting SWEPI, PL v. Mora Cty., N.M.,

No. CIV 14-0035, 2014 WL 6983288 at *23 (D.N.M. Dec. 5, 2014)(Browning, J.), and citing

Elliot Indus. LP v. BP Am. Prod. Co., 407 F.3d 1091, 1103 (10th Cir. 2005)). It concedes the first

factor -- timeliness -- and the fdhbrfactor -- adequacy of repeggation._See U.S. MTI Response
at 8. It turns instead to whether the Officers Asstton has a protectablet@nest in tle litigation,
noting that determining whethes protectable interest existsis a highly fact-specific

determination.” U.S. MTI Response at 8 (qugtiCoal. of Ariz./N.M. Ctys. for Stable Econ.

Growth v. Dep't of Interior, 100 F.3d 837, 8410th Cir. 1996)(interdaquotation marks and
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citations omitted in th&.S. MTI Response)(“Coal. of Ariz./N.MCtys. v. Dep't of Interior”). It

acknowledges that the Tenth Circuit has acknowlgdgtectable interests othtéhan interests that
are “direct, substantial, anddally protectable,” U.S. MTI Reponse at 8 n.1 (quoting Utah Ass’'n

of Ctys. v. Clinton, 255 F.3d 1246251 (10th Cir. 2001)), and nottdsat the Tenth Circuit has

concluded that the primary concern “is the praadtieffect of the litigation on the applicant for

intervention,” U.S. MTI Response at 8 n.1 (quoting San Juan Cty., Utah v. United States, 503

F.3d 1163, 1193 (10th Cir. 2007)(en banc)(*San Jaan v. United States”)). The Officers

Association, the United States argubas not demonstrated a prédbde interest in the remedial
phase or the liability phase of the case, armiinot veto the Settlement Agreement. See U.S.
MTI Response at 9. Thus, the United Stadegues, Judge Brack should deny the Officers
Association’s MTI. _See U.S. MTI Response at 9.

The United States argues thtae Court should not allowhe Officers Asociation to
intervene in the remedial phase of the case,Usecthe Officers Association “has identified no
way in which the Settlement Agreement in this case impairs a protectable interest” nor has it
identified “any provision of the CBA that cordts with its Settlement Agreement.” U.S. MTI
Response at 9. The United States notes tleaOfficers Association heavily relied on United

States v. City of L.A., but the lked States distinguishes that case from the current case. See U.S.

MTI Response at 9. The United States notes thdfnited States v. i/ of L.A., the Ninth

Circuit concluded that thpolice union’s interest arose frdfprovisions [in the consent decree]
that conflictfed]’ with the uron’s collective bargaimig agreement.” U.S. MTI Response at 9

(quoting_United States v. City of L.A., 288 F.3d480)(alterations added .S. MTI Response).

The United States argues that tH&ic@rs Association, in contradias not identified any conflicts

between the Original SettlenteAgreement and the CBA. See U.S. MTI Response at 9. The
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United States emphasizes that, although the Off&ssssciation notes that the Original Settlement
Agreement contains new discipline guidelintg Officers Associations does not demonstrate
how these guidelines confliatith any CBA provisions._See U.S. MTI Response at 9-10.

The United States acknowledges that thdic®fs Association Ighlights six alleged
conflicts between the Original Settlement Agreemand the CBA in its Amicus Curiae Brief.
See U.S. MTI Response at 10 (citing Amicus CuriaefBr It identifies the six alleged conflicts:
() use-of-force investigtions, which the Officers Assotian argues conflicts with the CBA
requirements that officers are permitted a representative present during interrogation and that
officers are entitled to know disciplinary investipn’s nature beforénterrogation; (ii) the
Internal Affairs Unit’s criminal investigations, wdh the Officers Associaiin argues conflict with
the “CBA’s prohibition on the Int@al Affairs Unit handling crimial investigations”; (iii) the
absence of the officers’ rights under the Fifth Awh@ent to the Constitution of the United States
of America; (iv) the power given to commandarorder “additional investigation[s] of possible
misconduct,” which the Officers Association aeglconflicts with the CBA'’s provision requiring
investigators to inform an officaf a disciplinary invstigation’s nature before interrogation; (v)
the disciplinary matrix, the early-interventieystem, and the Force Review Board, which the
Officers Association argues th@riginal Settlement Agreemeriorbids withoutthe Officers
Association’s approval; (vi) obedy recording systems and crigitervention training, which the
Officers Association argues can be implemented only if there are changes in working conditions
and bargaining regarding officer compensati&ee U.S. MTI Response at 10-11 (citing Amicus
Curiae Brief at 7-9). The United States then axyd how each of thelaged conflicts is not a
conflict, because “the Settlement Agreement aeddBA are compatible on all of these points.”

U.S. MTI Response at 11. Before turning to tbieflicts, the United States notes that some of the
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provisions that the Officers Association disses in the Amicus Curiae Brief implicate
Albuquerque’s managerial rightsgarding its employees, which inicle police offices. See U.S.
MTI Response at 11.

Turning to the first conflithg provision, the United Statesrgues that the Original
Settlement Agreement is consistent with {B8A regarding notice, because the Original
Settlement Agreement does not require the “supery to interrogate officers before giving
notice.” U.S. MTI Response at 12 (citing FiBsbposed Settlement Agreent §{ 50-59, at 23-
27). Moreover, the United State argues, officalishave notice of the disciplinary investigation’s
nature before interrogation, becatie investigation will begin imediately while the officer is
still at the scene._See U.BITI Response at 12. The Unitedafts contradicts the Officers
Association’s argument that this investiga timeline will prevent officers from having a
representative present during interrogationcabse “nothing in the Settlement Agreement
prevents officers from having a representativespnt during any interview,” and the Original
Settlement Agreement does not require interrogation to begin &gon as the supervisory arrives
on-scene. U.S. MTI Response at 13. It notes'tisat of force investigtions under th Settlement
Agreement will not usually be ‘administrative investigations,” as the CBA uses that term, because
most uses of force will likely be constitutional amithin APD policy.” U.S. MTI Response at 13.
Thus, the United States concludes, any coniflettveen the Original Settlement Agreement and
the CBA is fictional._See U.S. MTI Response at 13.

The United States next turnsttee Officers Association’s send alleged conflict -- that
the CBA forbids the Internal Affairs Unit frononducting criminal investigations, as set forth in
the Original Settlement Agreement. See U.S. MTI Response at 14. The United States

acknowledges that the OriginaltBement Agreement provides forethnternal Affairs Bureau to
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conduct criminal investigations, but it notes tthat Original Settlement Agreement has terms “that
thoroughly protect officers’ intest in maintaining separati between the two kinds of
investigations.”_See U.S. MTI Response at 14ardues that the Origin&8ettlement Agreement
terms that help keep the investigations separate advance the CBA’s same interest of separation
between the investigation§ee U.S. MTI Response at 15.

The United States next turns to the Officérssociation’s assedn that the lack of

discussion of the officergzifth Amendment rights that Garit. New Jersey guarantees conflicts

with the CBA. _See U.S. MTI Response at 15.rriBav. New Jersey, the United States asserts,

ensures that officers’ compelled, incriminating statements given during administrative
investigations in which their jobs were threatened cannot be usedsiaiem in a criminal trial.

See U.S. MTI Response at 15 (citing GarrityNew Jersey, 385 U.S. at 496-99). The United

States argues that there is nothing in the Calg8ettlement Agreemempr does the Officers
Association point to anything ithe Original Settlement Agreement, that harms officers’ Garrity

v. New Jersey rights. See U.S. MTI Responsg5at Moreover, the United States argues, the
Original Settlement Agreement has seven provisions that protect officers regarding compelled
statements. See U.S. MTI Response at 15-16 (citing Original Settl&mgeeement 1 186, 187,

189, 199, 200, at 61, 62, 65).

The United States then turns to the OfficAssociation’s fourth stated conflict -- the
commanders’ power to order “additional inveatign[s]” into possible misconduct. U.S. MTI
Response at 16. The United States explainsttigaOriginal Settlement Agreement permits a
commander who has reviewed a supervisor’'s udero€ investigation q@ort to order additional
investigation if the commander concludes that there may be additional evidence that would assist

the investigation._See U.S. MTI Response afcitthg Settlement Agreement 54, at 25). The
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Officers Association, according the United States, contends thas @uthority confcts with the
officers’ right to receive notice regarding ethdisciplinary investigéon’s nature before
interrogation._See U.S. MTI Resmanat 16 (citing Amicus Curidgrief at 8). The United States
counters the Officers Associati@nassertion of a conflict by reiterating that “nothing in the
Settlement Agreement requires offis¢o be interrogated withofitst receiving ntice” and that
“officers whose force has been investigated lsypervisor will have received ample notice” of
the investigation'sature. U.S. MTI Response at 17.

The United States then turns to the OfficAssociation’s fifth dieged conflict -- the
creation of the Force Review Board, the earlgiiméntion system, anddhdisciplinary matrix,
which the Officers Associatioasserts require its ppval before formation._See U.S. MTI
Response at 17. The United States notes thilabugh the Officers Association has asserted an
interest in all disciplinary matters, it has rsbtown that this case’s amame will substantially

affected this interest. See3J.MTI Response at 17 (citing Antis Curiae Brief at 9; San Juan

Cty. v. United States, 503 F.3d at 1195). The UnitateStnotes that theff@ers Association has

not even alleged the Settlement Agreement’siglise guidelines and procedures conflict with
the CBA, and thus there musit be any conflict See U.S. MTI Response at 17.

The United States turns to the Officer Asatioin’s sixth proposedonflicting provisions
-- the on-body recoidg systems and the cridigtervention training. See U.S. MTI Response
at 17. The United States argueatflagain, the OfficerAssociation has not contended that there
is anything related to the on-body recording systéamthe Settlement Agement that conflicts
with the CBA. _See U.S. MTI Response at 17. té\she crisis-intervemdn training, the United
States contravenes the Officefssociation’s argument that isis-intervention training is

impermissible violates the Officers Associat® bargaining rightsregarding new-training
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compensation by noting that the Original Setémt Agreement does nedy anything precluding

the officers from receiving congpsation for the training. See U.S. MTI Response at 18. Thus,
the United States concludes, neither of thasserted issues has any basis in the Original
Settlement Agreement. SEeS. MTI Response at 18.

The United States moves to t©éficers Association’s argumeittat it has an interest in
the case’s merits phase, becausethe Complaint, the UniteStates alleges that Albuquerque
allows officers to engage in a pattern or picacof excessive forcanakes allegations against
Officers Association members, and seeks relggfinst Albuguerque employees, including Officer
Association members. See U.S. MTI ResponsBE8afciting MTI at 7,11). The United States
counters that the Complaint is against only Albuque, that the allegations are not against any
individual Officers Associatiomembers, and that it is seegirelief against only Albuquerque.
See U.S. MTI Response at 18 (citing Complaint 1Y 2, 7-25, 28, at 2-7). Moreover, the United
States argues, the Officers Association’s disse that it seeks to defend members from
misconduct allegations is moot,daeise the Settlement Agement ensures that the case will not
go to trial. _See U.S. MTI Response at 18. Tlthes United States argues, Judge Brack should not
permit the OfficersAssociation to intervenen the merits stage of litigation.  See U.S. MTI
Response at 18-19.

The United States turns to whether Judge Behduld permit the Officers Association to
intervene permissivelynoting as a threshold matter thadda Brack must have independent
jurisdiction to allow permissiventervention and that Judge &k cannot determine whether he
has jurisdiction over the Officers Association’aiols, because the Officers Association has not

made any claims. See U.S. MTI ResponsEat.3 (citing Williams v. W. Laundry Equip. LLC,

No. CIV 06-0569, 2006 WL 4061164 at *9 (D.N.M. Nov. 21, 2006)(Browning, J.)(citing Sec. Ins.
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Co. v. Schipporeit, 69 F.3d 1377, 1381 (7th Cir. 199%he United States argues that the Officers

Association has not complied withe permissive-interventiongaeirements under rule 24(c) of
the Federal Rules of Civil Procedure, becausesinoa submitted the required “pleading that sets
out the claim or defense for whiintervention is sought.”_Sdé.S. MTI Response at 19 (quoting
Fed. R. Civ. P. 24(c))(citing MTI at 14-15)(statitigit the Officers Assoation “does not seek to
bring claims”). The United States acknowledtfeat Judge Brack could construe the Officers

Association’s statement that it “seeks to deféednember officers against allegations of police

misconduct™ as a defense, hihie United States notes thaetriginal Setément Agreement
precludes a need for hdity findings. U.S. MTI Response at 20.

The United States argues, in #igernative, that, if Judge Briaconcludes that the Officers
Association has raised a defetisat shares a common questiorat or fact, “the Court should
deny permissive intervention berse granting it would unduly deland prejudice the Parties in
this action.” U.S. MTI Response at 20. It emtthat the United States and Albuquerque have
extensively engaged the OffiselAssociation throughout the pess and thathe Officers
Association has filed its Amicus Curiae BrieGee U.S. MTI Response at 20-21. The United
States emphasizes that, even as an intervermoQfficers Association would not be able to block
the Original Settlement Agreement, and thus, alieits participation in the process and lack of
actual conflicts, the Officers Association’s suggestion that Judge Brack send it to mediation with
the United States and Albuquesgto negotiate a new Settlent Agreement would be an
unwarranted delay. See U.S. MTI Response #221Thus, the United States concludes, Judge

Brack should deny the Office Associations request to persiigly intervene._See U.S. MTI

Response at 22.
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5. Officer Association’s MTI Reply to Albuquergue.

The Officers Association piies to Albuquerque._See Rgph Support of Motion to
Intervene, filed February 13, 2015 (Doc.)@®ITI Reply to Albuquerque”). The Officers
Association begins by counteringlAiquerque’s allegedly “too broadssertion thathe Officers
Association does not have a protectable intetestause the United States “accus[ing Officers
Association] members of constitutional violations™ot a protectable interest, and because the
Officers Association’s “interest in the remeddeges not exist simply because these are mandatory

subjects of collective bargamg.” MTI Reply to Albuquerque at. The Offices Association

contradicts Albuquerque’s argument that Unitttes v. City of L.A. does not support the
Officers Association’s interebly noting that the Ninth Circuitbomcluded that the union had a dual
interest: (i) based on whether the settlement@gent and CBA did arould conflict; and (ii)
based on the union’s “right to present its positiomthe settlement agreement and have the district

court “fully consider” itsviews. MTI Reply to Albuquerque at(citing United States v. City of

L.A., 288 F.3d at 400). The OfficeiAssociation concludes thatgexdless, “the district court
must hear and consider the [O#icAssociation’s] views prior tany approval of the [Settlement

Agreement.]” MTI Reply to Albuquerque at 2dt{ieg United States v. City of L.A., 288 F.3d at

400). The Officers Association concludes that & haight to be heard even as a “third-party.”

MTI Reply to Albuquerque at 2 (citing kal No. 93 v. Cleveland, 478 U.S. at 501).

The Officers Association neatgues that it does not have to demonstrate that the Original
Settlement Agreement conflicts withe CBA at this point in the litigation and that it only needs

to meet rule 24(a)(2) requiremendsntervene as a matter afint. See MTI Reply to Albuquerque

at 3. The Officers Association points to FloydCity of N.Y., whid it alleges Albuquerque

misuses to support the proposition that the Orighedtlement Agreement does not seek any relief
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against individual officers. See MTI ReplyAtbuquerque at 3 (citingloyd v. City of N.Y., 302

F.R.D. at 117). It distinguishes Floyd v. CifyN.Y. from this case by noting that, unlike Floyd

v. City of N.Y., it has identified ate and local laws that giveeti©fficers Association bargaining
rights over some issues in thiggation. See MTI Reply to Albugugque at 4. The Officers

Association further distinguishes Floyd v. CityfY. by noting the union in that case did not

raise any “specific,” “particuld concerns. MTI Reply to Aluquerque at 4. The Officers
Association counters that the Original Settét Agreement subject®fficers Association
members to liability and damage See MTI Reply to Albuquerque at 3-4)(citing Original
Settlement Agreemeffit15, at 15 (stating that “the use ofemsonable force will subject officers
to discipline, possible criminal prosg®n, and/or civil liability”)).

The Officers Association thargues that it has an inter@sprotecting its rights under the
CBA. See MTI Reply to Albuquerque at 4. It natest courts have conaled that, if a proposed

remedy might harm a contractuajht, that contractual right is@otectable interest. See MTI

Reply to Albuquerque at 4-5 (citing W.Brace & Co. v. Local Union, 759, 461 U.S. 767, 771

(1983); B. Fernandez & Hnos., Inc. v. Kellod&A, Inc., 440 F.3d 541, 545 (1st Cir. 2006); Sw.

Ctr. for Biological Diversity v. Berg, 268 F.3d 8 820 (9th Cir. 2001)). The Officers Association

argues that Albuquerque has conceded thatQhginal Settlement Agreement impacts this
interest, because Albuquerque has concedatl @miginal Settlement Agreement provisions
permitting the Internal Affairs Unit to conduariminal investigations conflict with CBA
provisions, and because Albuguerque has conceded that it must respect the CBA'’s provision that
officers must be given sufficient time to get egentation before an investigation begins. See
MTI Reply to Albuquerque at 5. Yet, th@fficers Association argues, Albuquerque has

acknowledged that it will violatéhe notice and representation proeis, because in its Response,
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Albuquergue noted that “it is sismed” that supervisors anmg on scene would notify the
involved officer of his oher rights before beginning the irstigation and that the officer would
have only two hours to get representation. NREply to Albuquerque at 5. According to the
Officers Association, Albuquerque thus has conceded conflitieeba the Origial Settlement
Agreement and the CBA. See MTI Reply to Albuquerque at 5.

The Officers Association then argues tha Original Settlement Agreement “impacts
exactly the mandatory subjectsaifllective bargaining raised the Floyd case.” MTI Reply to
Albuquerque at 5-6. Thus, the @firs Association argues, it shdilde permitted to negotiate all
Settlement Agreement terms and definitions thatacoegult in officer discipline, such as Original
Settlement Agreement §1.112.NN, which defines reasonable “ueé force” asforce that “is
objectively reasonable under the circumstancesthe minimum amount of force necessary to
effect an arrest.” MTI Repljo Albuquerque at 6. The Office Association nies its concern
about “who or how the minimum amount of forteto be fairly judged.” MTI Reply to
Albuquerque at 6. The Officers Association reitesghat Alouquerque does not have the right to
make these unilateral changes to the CBA ttlesiés dispute with the United States. See MTI

Reply to Albuquerque at 7 (citing United Staté<City of L.A., 28 E3d at 399, and citing Local

No. 93 v. Cleveland, 478 U.S. at 529).

The Officers Association argues that, becalbaquerque is committing “violations,” the
Officers Association has the right to interveree MTI Reply to Albuquerque at 7 (citing Local

No. 93 v. Cleveland, 478 U.S. at 519-22 (stating tioairt is required tgive a party who shows

that a settlement agreement “doesmil have an impact’ on the union’s re@sentation of its
members a fairness hearing “to determine angilié the federal court issues [] concerning the

matters which impact the contract”)(emphasis adid®tiT| Reply to Albuquerque)). The Officers
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Association counters Albuquerque’s assertion that Albuquerque gaveffiners Association
many opportunities to participate in the Settlam@&greement process, by stating that only the
United States met with Officers Associatiolembers and its Executive Board, and that the
Officers Association “as a celttive body, was never given the ofgpoity to meet and discuss
the Settlement Agreement thats being negotiated.” MTI Ré& to Albuquerque at 7. The
Officers Association further notes that tlkBA was in negotiations while the Settlement
Agreement was in negotiations,isthe United States and Bliquerque had “acted in good faith,”
some issues could have been resolved duriggtisions. MTI Reply tAlbuguerque at 7-8. It
further argues that, dpite the CBA’s procedas establishing how Buquerque and the Officers
Association should meet regarditige Settlement Agreement, thaeeting never occurred. See
MTI Reply to Albuquerque at 9.

The Officers Association moves to its naxjument -- the “remedseof litigation.” MTI
Reply to Albuguerque at 8. The Officersdociation first tackie Albuquerque’s argument
regarding the CBA’s management-rights provisions, by stating that, although Albuquerque has
some managerial rights, these rggto not allow it to take actidhat conflicts with the CBA. See
MTI Reply to Albuquerque at 8. tlhen cites the Labor Ordinanceating that the statute protects
the Officers Association’s right to negotiate thembers’ employment conditions, and then to the
Constitutions of the United States and of New Mexico, stating that they forbid Albuquerque from
entering into a settlement agreement that wslats existing contracts.  See MTI Reply to
Albuquerque at 8 (citing Labor Ordinance; Constitof the State of New Mexico, art. Il. 8 19;

Am. Fed. of State Courts amdiun. Emps., Council 18 AFL-CIO v. State of N.M.,, et al., 2013-

NMCA-106, 314 P.3d 674).

The Officers Association undaines Albuquerque’s relianam the Supremacy Clause as
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a basis for precluding interventidoy stating that the Supremacy lauis inapplicable in this

case, because the Supreme Court in Local No. 93 v. Cleveland was talking about “the rights of a

third party to intervene and perd evidence reflecting the argurhand the contractual rights of
the [party] protected under staad local authority” when disssing that a decision cannot be
entered over a party’s objections if the decisigh impact that party’s rights. MTI Reply to

Albuquerque at 8-9 (citing Local No. 93 v. Cleveland, 478 U.S. at 1075; United States v. City of

Hialeah, 140 F.3d 968 (11th Cir. 1968.J., Kravitch)(disenting).

The Officers Association turris Albuquerque’s third argumesntthat, even if the Officers
Association has a protectable interest in the mphigse or in the remedial phase of the Original
Settlement Agreement, it does rwve standing._ See MTI Rgplo Albuquerque at 9. The
Officers Association states that, in making taigument, Albuquerque misapplied the caselaw.
See MTI Reply to Albuguerque at Bven the United States Districourt for the Southern District

of New York in_Floyd v. City of N.Y., a case ovhich Albuguerque heavily relies, agrees that

a court may not enter a consent decree that imposes obligations on a third party
outside the Agreement([;] such as an inéeer has standing to make a showing that
the decree affects the suljexf collective bargaining, a contract right, or that
imposes some duty on the obligations of therwenor to which it does not consent.

MTI Reply to Albuquerque at 9 (citing LocaloN93 v. Cleveland, 478 U.S. at 529; Bridgeport

Firebird’s Soc. v. City of Bridgeport, 6863¢ 53, 53 (D. Conn. 1988); United States v. City of

Miami, 664 F.3d 435 (5th Cir. 1981)(en banc)(perium). The Offices Association thus
contends that, Albuquerque presemtscaselaw stating that it cannot intervene, and it therefore
has standing to intervenee&MTI Reply to Albuguerque at 10.

The Officers Association argues, in the alégive, that Judge Brack should let it intervene

permissively under rule 24(b)(1)(B). See MReply to Albuquerque at 10. The Officers
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Association asserts that its intention meets each of the fowacfors: (i) it will not delay or
prejudice the adjudicath of the parties’ rights, becausludge Brack should focus on its
participation, which will help lathe parties come to an agreememther than the “speed with
which this important matter is addressed”; (iivitl add value to the process, because, without
the Officers Association’s buy-in,lfe process will not work™; (iii) its interests are not adequately
represented, because the United States ahdigderque are “antagonistic” to the Officers
Association; and (iv) the Office Association does not have adequate remedy available in
another action, because, although it could sue Albuquerque for breach of contract, a breach-of-
contract suit “would leave a veigteresting question ta court torn between whether the CBA or
the Settlement Agreement is controlling” and would not be resolved before “irreparable”
“damage” was done to individual officers righ MTI Reply to Albuguerque at 10-11. The
Officers Association concluddsy reiterating its request for éhCourt to grant its Motion to
Intervene._See MTI Reply to Albuguerque at 11.

6. The Officer Association’s MTI Reply to the United States.

The Officers Association begins its argumentskgting that, to intervene as of right, it
does not need to demonstrate thatOriginal Settlement Agreemt conflicts with the CBA. See
Reply to the United States Response to APQWAion to Intervenefiled February 13, 2015
(Doc. 100)(“MTI Reply to United States”). The Qi#irs Association notes that the United States
contest only two of theolur factors under rule 24(a)(2) -- whether the Officers Association has a
protectable interest and whetheattprotectable interest will bmpaired -- and adds its own fifth
factor -- the Officers Association may not intervene if it cannot stop the Settlement Agreement by
withholding its consent. _See MReply to United States at 2. It undermines the United States’

reliance on Local No. 93 v. Cleveland for this éacby noting that the Supreme Court’s “non-bar
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rule” applies to parties, not non-parties seekirigrirention. MTI Reply to United States at 2.

Moreover, the Officers Assaaion argues, the Supreme Court_in Local No. 93 v. Cleveland

concluded that a third-party union was entitleéthtervene as a matter of right, make objections,
and present relevant evidente protect its interests, evehough it was unable to bar the

settlement agreement. See MRéply to United States at 2-3it{og Local No. 93 v. Cleveland,

478 U.S. at 530; Bridgeport Firebibc. v. City of Bridgeport, 686. Supp at 57). The Officers

Association contends that, likeetlunion in_Local No. 93 v. Clevelanitl,'has the right to ‘air its

objections’ as a party tihe reasonableness of the Settlenfgreement” without demonstrating
that the Original Settlement Agreement conflistth the CBA. MTI Reply to United States at 3

(quoting_Local No. 93 v. Cleveland, 478 U.S. at 530).

The Officers Association movés its next argument -- thathias a protectable interest in
the lawsuit._See MTI Reply to United States altotes that the Tenth Circuit takes a “liberal™

approach to permitting interveati. MTI Reply to United States at 3 (quoting Utahns for Better

Transp. v. U.S. Dep'’t of Transp., 295 F.3d 1111115 (10th Cir. 2002), andtirig Feller v. Brock,

802 F.2d 722, 729 (4th Cir. 1986)). It counters Wnited States’ assertion that a breach-of-
contract suit is an appropriatemedy for a the Officers Assod@t’s contractuatights under the
CBA by noting that courts haveoncluded that, if a proposedmedy may impact a movant’'s
contractual rights, the movant hegrotectable interest in the lawsuit. See MTI Reply to United

States at 3-4 (citing W.R. Grace & Co. v. Lbthnion, 759, 461 U.S. at 771; B. Fernandez &

Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d at 545;. &ir. for BiologicalDiversity v. Berg, 268

F.3d at 820). The Officers Assation further notes that it hasethight “to negotiate the terms
and conditions of employment of APD officei@id “to protect those terests” under PEBA and

Labor Ordinance, and the right to rely on the CBATI Reply to United States at 4 (citing United
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States v. City of L.A., 288 F.3d at 399-400; Unistdtes v. City of Hiaah, 140 F.3d at 983). It

further argues that Albuguerque does not haveitfe to unilaterally change the CBA’s terms.

See MTI Reply to United States at 4 (citing @ditStates v. City of IA., 288 F.3d at 400; W.R.

Grace & Co., 461 U.S. at 771).
The Officers Association ne notes that the United Séat omits key context when it

excerpts City of Los Angeles to undermine tbfficers Associatios reliance on the case:

“To the extent that it contains or migtntain provisions thatontradict terms of

the officers’ [Memorandunof Understanding (“MOU’], the Police League has

an interest. Further, to the extent that it is disputed whether or not the consent
decree conflicts with the [MOU], the Policeague has the right to present its views

on the subject to the district court hatiem fully considered in conjunction with

the district court’s decision to approve the consent decree.”

MTI Reply to United States 4t5 (quoting City of Los Angele288 F.3d at 400)(alteration . The

Officers Association concludes that, according soNinth Circuit, the Officers Association must
show only that the Settlement Asgment and the CBA may cowfli “[o]r, regardless of any
contradictions, the district coumtust hear and consider the [@#rs Association’s] views prior
to any approval of a Settlement Agreement.” NREPply to United States at 5 (citing City of Los
Angeles, 288 F.3d at 400. Thascording to the Officers Assation, the United States’ argument

that the Ninth Circuit in City of.os Angeles had concluded tha¢ thnion’s interest arose out of

conflicting provisions in the sement agreement and CBA is a misleading argument. See MTI
Reply to the United States at 5.
The Officers Association neatgues that the litigation may impés protectable interest.

See MTI Reply to United States at 5. It stated the United States pfefs too high a standard,

®The MOU appears to be a collective bargairdggeement. See United States v. City of
L.A., 288 F.3d at 396 (stating that the MOoVerns the terms and conditions under which
members of the Police Leagaee employed by the City”).
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because it cites a “substantiallifeected” standard while omittinthe rest of the sentence, which

clarifies that a movant who demonstrates that iildvbe “substantially tiected™ by the litigation
“should, as a general rule, be éetl to intervene.” MTI Replyo United States at 5 (quoting
Advisory committee notes to Fed. R. Civ. P. 24 (1966 amendment), and citing U.S. MTI Response
at 8). It argues that it need shawnder rule 24 only that the litigationMay as a practical matter

impair or impede [third-party’s] ability to proteits interest.” MTI Reply to United States at 6

(quoting_ WildEarth Guardians v. Nat'| PaBerv., 604 F.3d 1192, 1199 (10th Cir. 2010)(emphasis

and alteration added in MTI Regplo United States). Theffiters Associatia asserts that
litigation meets this standard,daise the Settlement Agreement, which could alter the bargained-
for employment terms and cotidns under the CBA despite thabor Ordinance’s requirement
that all terms must beegotiated in good faith, maffect the Officers Asociation’s contractual
rights under the CBA. _See MTI Blg to United States at 6.

Turning to the alleged conflicts betwetre Settlement Agreement and the CBA, the
Officers Association notes that its Amicus Curiae Brief lists only a “small non-exclusive”
“sample” of the conflicts, which it asserts it said in its Amicus Curiae Brief. MTI Reply to United
States at 6 (citing generally Aoms Curiae Brief). It first dédresses the conflict between the
Original Settlement Agreement’s use-ofder investigation procedures and the CBA'’s
disciplinary procedures. See MTI Re to United States at 6-7The Officers Association argues
that the Settlement Agreement’s procedure#limb with the CBA'’s notice requirement, and it
attempts to undermine the United States’ coungeraent by noting that the United States omitted
some of the CBA § 20.1.4, including the sentsnstating: “Prior toany administrative

interrogation being condudaesufficient information shall bdisclosed to reamably apprise the

officer of the allegations. This information will ipgovided to the target officer[s] in writing via
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Certified U.S. mail.” MTI Repy to United States at 7 (quoti@BA 8§ 20.1.4, at 29). The Officers
Association notes that the mail requiremenbves the officer thé‘'opportunity to fully
understand the purpose of the istigation and adequately prepaiand that an immediate on
scene interrogation does not fulfill the mail regaient. MTI Reply to United States at 7. The
Officers Association argues thdby stating that wesof-force investigatins usually are not
administrative investigations, the United States acknowledges that some use-of-force
investigations will be administrative investigms, and thus, those investigations must be
conducted according to CBA procedures. See MTlR® United States at 7-8. The Officers
Association adds that, evertlife Original Settlement Agreement does not forbid a representative
from attending the invohaofficer's on-scene interview, the Original Settlement Agreement does
not provide a procedure for wharrepresentative is unavailabligee MTI Reply to United States

at 8. The Officers Association concludes ttis Original Settlement Agreement’s on-scene
interviews “cannot be conducted properly undés turrent CBA” and do not adequately protect
officers’ rights. MTI Replyto United States at 8.

The Officers Association turns to another dimhf- the Internal Affairs Unit’s jurisdiction
over criminal investigationsn violation of the mandatef CBA 8§ 20.1.8 that “criminal
investigations ‘shall not be handled by the Intedf&ir's Unit.”” MTI Reply to United States at
8 (quoting CBA § 20.1.8, at 29-30). &lOfficers Association statdisat “[tjhere could not be a
clearer contradiction Ib@een the CBA and the Settlementragment.” MTI Reply to United
States at 8-9. The Officers Association asdbdsthe United Statesirgument that these terms
are consistent, because the Original SettlerAgneement provides protections to officers, and
because the Internal Affairs Unit will keep tréminal and administrativievestigations cabined,

do not resolve the contradiction. See MTI Replytited States at 8-9. The Officers Association
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concludes that the United States may not “impedb@{Officers Association’s] contractual rights
by merely offering ‘protetions.” MTI Reply toUnited States at 9.

The Officers Association turrie the next conflict -- the Settlement Agreement’s creation
of the Force Review Board, the early intev@m system, the disciplinary matrix, crisis
intervention training, and then-body recording systems withotlie OfficersAssociation’s
consent. _See MTI Reply to United StateQat The Officers Association argues that these

"

“disciplinary protocols” “are mandatory subjects of collecthargaining” and that, thus, the
Officers Association “has a right protect its interests in theserts of program that are going to
affect working conditions” MTI Reply to United States at 9 (citing Labor Ordinance § 3-2-7).
The Officers Association concludes that, evemgioit does not have togre that the Settlement
Agreement and the CBA conflict, “[t]here is, atvery minimum, at least a possibility that the
[Officers Association’s] interest may be impaireahd so Judge Brack shaurant it intervention
as a matter of right. MTI Rdy to United States at 9.

The Officers Association switchés a new argument -- th@s amicus curiae status is

insufficient to protect & interests. See MTI Reply to Unitecfgts at 10. It argues that the United

States takes Local No. 93 v. Clemedl out of context to argue thie Officers Association has

received due process, because the police unioaticdise “was given the opportunity to intervene,
to present evidence, and to discuss its objectiomspasty in front of th court.” MTI Reply to

United States at 10 (citing Local No. 93 v. Cleveland, 478 U.S. at 529; U.S. MTI Response at 22).

In contrast, the Officers Assodian asserts, it has been givére opportunity to submit only an
amicus brief, which is insufficient to protect its interest. See MTI Reply to United States at 10

(citing Coal. of Ariz./N.M. Ctysv. Dep't of Interior, 100 F.3d at 844The right to file a brief as

amicus curiae is no substitute for the right tieimene.”)). The Officers Association concludes
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that intervention is necessary to protect itsregts. _See MTI Reply tdnited States at 10.

The Officers Association maken alternative argumentthat Judge Brack should allow
it to intervene permissively under rule 24(b)(1)(EBee MTI Reply to United States at 10-11. It
argues that it meets the threshold requiremehtwing a defense or claim of common questions
of law or fact, because it “has an interesdefending its members fromllegations of police
misconduct.” MTI Reply to United States A&1. Turning to the fitsfactor, the Officers
Association argues that its imfention would not cause undue delay or prejudice, because its

intervention “would aid the curréparties [with the] APOA memios perspectives.” MTI Reply

to United States at 11 (citing Arney v. Finn8%7 F.3d 418, 421-22 (10th Cir. 1992)). Turning
to the third factor, the Officers Association asserts titlaé existing parties do not adequately
represent the Officers Assotian’s interest, because Albuquerggée‘antagonistic” to it “in the
collective bargaining process,” and because Albragueshas a “substantibi] different position|]

on the Settlement Agreement” thidre Officers Association hasMTlI Reply to United States at
11. Turning to the fourth factor, the Officersgociation argues that tleeis no other adequate
remedy available, because, even if the Offickssociation sued fobreach of contract, the
Original Settlement Agreement would impas dontractual right undehe CBA, “and it would
leave a very interesting question to a courivtrether the CBA or the Settlement Agreement is
controlling.” MTI Reply to United States at 1The Officers Associatio concludes that Judge

Brack should permit it to intervenee&MTI Reply to United States at 11.

The Officers Association does not address second factor -- wheér its “input adds
value to the existing litigation.” MTI Reply tdnited States at 11 (aityy Lower Ark. Valley Water
Conservancy Dist. v. United States, 252 F.Ra8Y, 609-91 (D. Colo. 2008)(Nottingham, J.).
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7. MTI MOO.

On February 19, 2015, Judge Brack granted 6§ a matter of right in the litigation
between the United States and Albuquerquee BITI MOO at 13 (Brack, J.). Judge Brack
granted the Officers AssociatianMTI as to the litigation’s ‘#medial” phase. MTI MOO at 4
(Brack, J.). Judge Brack deferred ruling, howewarthe litigation’s “lidility” phase. MTI MOO

at 4 (Brack, J.)(citing SaJuan Cty. v. United States, 503 F.3d at 1189).

Judge Brack considered the @#rs Association’s MITin the action as matter of right
under rule 24(a)._See MTI MOO at 4 (Brach(clting MTI). Judge Brack notes both the United
States and Albuquerque agreed that the MTI'sltmass and the existing parties’ inadequacy of
representing the Officers Assatibn’s interest rul@4’s first and fourttprongs. MTI MOO at 4

(Brack, J.)(citing Fed. R. Civ. P. 24(a); Coal. of Ariz./N.M. Ctys. v. Dep'’t of Interior, 100 F.3d at

840. Both the United States and Albuquerque contested the second and third prongs, which require
that “(2) the intervenor claims an interest relgtio the property or transaction at issue in the
litigation; [and] (3) the intervents interest may as practical matter be impaired or impeded.”

MTI MOO at 4 (quoting Coal. ohriz./N.M. Ctys. v. Dep'’t ofinterior, 100 F.3d at 840).

After stating that the Tenth Circuit conflatdtbse two prongs as the “impaired-interest
requirement.? Judge Brack first analyzed the Officekssociation’s interest under the second

prong, see MTI MOO at 5 (Brack, J.)(quoting San Juan Cty. v. {)Sitates, 503 F.3d at 1190).

In reviewing the Tenth Circuitaselaw on this point, Judge Bradasoned that the “minimal”

burden of showing an interestust be “adversely fdcted by the litigatn” stems from the

8As discussed supra in its Law Regardimgt®n, the Court concludes that the Tenth
Circuit analysis includes both wther there is a protected irdet and whether that case’s
disposition will impair that protected interest.
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pragmatic need to “irolve[e] as many apparently concelnpersons as is compatible with

efficiency and due process.” MTI MOO at 5 (Brack, J.)(quoting Utah Ass’n of Ctys v. Clinton,

255 F.3d 1246, 1253 (10th Cir. 2001); San Juan\Ctynited States, 503 F.3d at 1199; Coal. of

Ariz./N.M. Ctys. v. Dep't ofinterior, 100 F.3d at 841).

Judge Brack rejected Albuquerque’s argument that the Officsciation has no interest

in this litigation, criticizingAlbuquerque’s reliance on Floyd Mew York “for the proposition

that the union has no significantopectable interest,” because the untimeliness and substantive
inadequacy of the union’s motioaffected the court’s decisiodMTI MOO at 5 (Brack, J.)(citing
302 F.R.D. 69 at 84, 100, 104, 109, 112). Here, JBdgek concluded that éne is a “sufficient
interest” on the Officers gsociation’s part, because, evenutpo individual officers are not named
in the Complaint, the Complaint effectively seeksmmnction against the “the police officers that
the City employs.” MTI MOO at 6 (Brack, J.lijag Complaint § 28(b)-(c), at 7). Judge Brack
concluded that, because the Officers Association is the long-standing “exclusive bargaining
representative” of the police officers, and beeaas injunction could pentially impair those
officers’ interests, he should permit the OffgeAssociation to intervene. MTI MOO at 6
(Brack, J.)(citing MTI at 1; PEBA; Labor Omince, Albuguerque, N.M., Amended Code of
Ordinances 8§ 3-2-1). Judge Brathted that the Officers Assoca@t has an interest in protecting
its CBA with Albuquerque, and that PEBA and Lakdinance statutorilprotect the CBA._See
MTI MOO at 6 (Brack, J.)(citing PEBA § 10-7E5; Labor Ordinance 88-2-4 and -7).

Judge Brack next analyzed rule 24’s innpeent prong, agreeing with the Officers
Association that, in addition twontradicting the CBA’s term&a proposed decree” could impair
the Officers Association’s righto negotiate the “terms and conditions of its members’

employment.” MTI MOO at 7 (Brack, J.). dge Brack reasoned that the United States’ and
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Albuquerque’s attempts to reacetlriginal SettlemenAgreement consistég with the CBA --

and to persuade the court thes@o conflict between the Original Settlement Agreement and the
CBA -- belied their recognition that the Origirakttliement Agreement could and does conflict
with the CBA. _See MTI MOO at 7 (Brack, Nevertheless, Judge Brafdcused on the potential
for conflict and not on the existence of an actoalflict. See MTI MOO at 7 (Brack, J.). He cited
an Original Settlement Agreement provision talows the parties to “jointly modify” it or
“implement alternative provisions any time,” concluding that thisvay as a practical matter

impair or impede the [] ability to protect its meen¥’ interests.” MTI MOO at 8 (Brack, J.)(citing

Original Settlement AgreemenB88, at 102, and quotiridtahns for Better Transp. v. U.S. Dep’t
of Transp., 295 F.3d at 11{émphasis added)).
Judge Brack next addressed Albuquerque’sragg that the Offiaes Association’s CBA
interest will not be legally impaired, because any consent decree can be implemented under the
CBA’s management-rights provisi. See MTI MOO at 8 (citing Albuquerque MTI Response
at 7-8). Judge Brack distinguished the cagmfthe case on which Albuquerque relies -- Johnson

v. Lodge No. 93, 393 F.3d at 1100-01 -- because “tipicable law is sdifferent for the two

phases of litigation.” MTI MOO at 8 (Brack).J.In Johnson v. Lodge No. 93, the United States

Court of Appeals for the Tenth Circuit deniee thinion’s attempts to itk the consent decree
between the two original parties amohlyzed the legal conflicts at that stage of the litigation. 393
F.3d at 1100-01. Because in this case the litigadiaba different stage the “motion to intervene

stage” -- Judge Brack stated that Johnson v. L&#ned3 is unhelpful: “The issue at the motion

to intervene stage is tipeactical effect of a judgment . . . not thegally compelled effect.” MTI

MOO at 8 (Brack, J.)(quoting San Juan CtyUnited States, 503 F.3d at 1200)(emphases in San

Juan Cty. v. United States). Judge Brack, thascluded that he should apply New Mexico law
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“when the time comes to examine actual confligist as the Tenth Circuit in Johnson v. Lodge

No. 93 applied Oklahoma law to determine “ter the decree, the union’s CBA rights, the
union’s statutory rights, and the City’s managenfenttions . . . created a conflict.” MTI MOO
at 8 (Brack, J.)(citig 393 F.3d at 1102).

Judge Brack rejected the United StatesAlhdiquerque’s argumentbat he should deny
the Officers Association’s MTI on the grounds tlia¢ CBA is set to expire in 2015, because
Albuquerque is not able to “unilaterally imgm conditions of employment once a CBA has

expired.” MTI MOO at 9 (Brack, J.)(quoting Arired. of State v. Citgf Albuquerque, 304 P.3d

443). Given the time taken to negotiate theentrCBA, Judge Brack speculated that the current
CBA may be in effect “for the entire durationtbe consent decree.” MTI MOO at 9 (Brack, J.).
He also rejected Albuqugue’s suggestion that the Officedssociation seeklamages in state
court if the settlement agreement violates @#A; such an approach, Judge Brack concludes,
would lead to inefficiency and “conflicting intengiations of the consent decree’s meaning.” MTI
MOO at 9 (Brack, J.).

Judge Brack concluded that the Officers Asastion has met rule 2d)'s requirements and
granted its motion to intervene as a matter oftright stressed that “ianting intervention does
not mean the Union has the power to veto the proposed [Settlement] Agreement.” MTI MOO at
9 (Brack, J.). Judge Brack then addressed Albumees alternative argument that, even if the
Officers Association meets the requirement of &4€a), it has no Articldl standing. _See MTI
MOO at 10 (Brack, J.). Judged&ik stated that, und@enth Circuit caselawgn intervenor need
not have standing “so long as there was Articlstdihding for the original party on the same side

of the litigation as té intervenor.” MTI MOO at 10 (Bk, J.)(quoting San Juan Cty. v. United

States, 503 F.3d at 1171). Judge Brack statedibnatthat the Officers Association can intervene
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as a party, he “orders the Union to state its forohgdctions on the records a party to the case”
and urges it to “analyze the issues, and miq@dar the CBA, under New Mexico law and, when
appropriate, the National Labor Relations AcMTI MOO at 10 (Brack, J.)(citing Regents of

Univ. of N.M. v. N.M. Fed'n ofTeachers, 962 P.2d 1236, 1243 (N.M. 1998)).

8. The Objection.

The Officers Association filed its Objectiontef learning that APD planned to start use-
of-force training for its force investigators. Objectiat 1. It objects tone provision in the “Use
of Force -- Review and Investigation by thepg@agment” Standing Operating Procedure (“SOP”)
§ 2-57, which states: “Supervisoasid FIS detectives shall considhe facts that a reasonable
officer on the scene would have knoatrthe time the officer usedrfze.” Objection at 5 (quoting
Albuquerque Police Department Proceduratéds- Use of Force, filed May 28, 2019 (Doc.
447-1).

First, the Officers Association takes issue wtlike provision itself. See Objection at 5.
The Officers Association argues that the provigiommotes a subjective rewy, in contrast to the
other policies’ objective reviewsSee Objection at 5. The Qférs Association describes the
provision as “vague” and “undefined.” Objectiah5. The Officers Assmation argues that the
provision ignores the @ier’'s “neuropsychology’’in a use-of-force situation. See Objection at 5.

The Officers Association conclusiéhat the provision’s “applicatn would disrupt principles of

Although the motion uses the wb“neuropsychology,” neurogshology refers only to
the study of a specific psychology field, “how the brand the rest of the nervous system influence
a person’s cognition and behaviors.”  WhstNeuropsychology?Careers in Psychology,
https://careersinpsychology.obgfcoming-a-neuropsychologist/  (last  visited June 12,
2020)(“Neuropsychology Description”). Neurgpbhology has a particular emphasis on the
effects of injury and illness on the brainimttioning. _See Neuropsydbgy Description. The
Court assumes that the Officers Association uses neuropsychology as a synonym for “state of
mind” and reads thBlotion accordingly.
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due process, obscure disciplinary standards and devolve use of force training and its application
into utter confusion.” Objection at 6.

The Officers Association then elaborates anghovision’s application, characterizing the
application as problematic. Seej@diion at 6. First, the Office Association contends, it would
be difficult to train personnel tdetermine “what an officer euld have known,” and there is a
lack of published lesson planbaut this topic. Objection at @uoting SOP § 2-57). Next, the
Officers Association argues that, because APibisa homogenous entiyith a single reviewing
body, “the majority of reviewing supervisors wilbnsistently have differing needs in correcting
perceived deficiencies.” Objection at 6. Furtliee, Officers Association argues, that application
of this provision will result in more informatn-gathering at the investigative stage, which will
“expose[] investigators to discipline.” Objectiah6. The Officers Association concludes that,
read in context, the provision will cause “mmral views [to] arbitrarily infect the established
standard of review."Objection at 7.

The Officers Association also objects tha “would have knownstandard “contravenes
the stated goals for thiérst Amended [ Settlement Agreement], ignores existing law, and artfully

avoids the bedrock constitutionailinciple of ‘objectively reasonadl” Objection at 7-8 (italics

in original). The Officers Assmation contends that it agreéml approve SOPs 88 2-52 to 2-56,
because Albuquerque agreed that SOP 2-57 would conform to the objectively reasonable standard.
See Objection at 7. The Offise Association argues that it doaot consent to modify First
Amended Settlement Agreement’s definition of “i@aable force” nor does it consent to modify

the standard used to judge reasonable force.c@ineat 7. The Officers Association next argues

that, because “would have known” is in conditigoeifect tense, the language encourages “logical

equivalences, which in turn necessarily reliesvamat if’ explorations”in contravention of the
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Supreme Court’s guidance in Graham v. Cona86 U.S. 386 (1989), guidance to avoid if-then

statements. Objection at 7.

Without citation, the OfficerAssociation argues that aise of force policy must be
constitutional, predictable, teachable and consistent,” and that this use-of-force policy does not
meet any of those criteria. Objen at 8 (italics in original).lt argues that the Court should not

allow Albuquerque to substitute its own use-afeto standard instead of the Graham v. Connor

standard._See Obijection at 8. eT@fficers Association notes the provision does not give any
guidance as to the inquiry’s scope, nor does it giweexamples of what an officer “would have
known.” Objection at 8.

Turning to its next argument, the Officerssdciation says that “even assuming that the
[provision] is derived fom ‘qualified immunity’ analysis, the clearly established” benchmark
governs that test. Objection at Bo support this argument, tldficers Association cites a Tenth
Circuit case that states[A]n officer’s violation of the Grahameasonableness test is a violation
of clearly established lawif there are no substaal grounds for agasonable officer to conclude
that there was no legitimate jiistation for acting as she did.”Objection at 9 (quoting Buck v.

City of Albuguerque, 549 F.3t269, 1291 (10th Cir. 2008)(quoting €&y v. City of Fed. Heights,

509 F.3d at 1286)(internal quotations omitted ing@bpn)(bold in Objection only)). The Officers
Association argues that, in coast, the would-have-known provision encourages speculation. See
Objection at 9. The Officers Association themmmarizes its arguments, concluding with a

statement that the Graham v. Connor standarda ‘best practice’ approach in training,

investigating and enforcing use ofde standards.’Objection at 10.
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9. The United States Objection Response.

The United States responds. See UnitedeStaResponse to Intervenor’s Notice of
Objection to Albuquerque Polié@epartment’s Use of Force Policy (Doc. 447), filed July 15, 2019
(Doc. 461)(“United States Objection ResponseThe United States firgebuts the Officers
Association’s Objection by statingahSOP 2-57 is consent with Tenth Circuit caselaw and with
the Constitution’s standardse&United States Objection Respoas8. Countering the Officers
Association’s assertion that the would-havesknostandard is inconsistent with Graham v.
Connor, the United States notes that Albuquergaeguage is the same the language that the

Tenth Circuit uses when it applies Graham v. Connor to a uswed-tase._See United States

Objection Response at 4 (citing Weigel v. Broad, 544 F.3d 1148 (1i6t2008)). In Weigel v.

Broad, “the Tenth Circuit diseged_Graham’s admonition thause of force’s reasonableness
‘must be judged from the perspective of a reabtmofficer on the scene” and concluded “that
a reasonable officavould have known that the pressure placed Bin. Weigel's upper back as he
lay on his stomach create a siggant risk of asphyxiation and déat United States Objection

Response at 4 (quoting Weigel v. Broad, 543dFat 1152-1153)(emphasin United States

Objection Response)). APD, thus, includes‘thould have known” language, because the Tenth
Circuit binds APD. United Stas Objection Response at 5. eTbnited States counters the

Officers Association’s assertion that the lamggiaontravenes GrahamConnor by emphasizing

that Weigel v. Broad applies &@ram v. Connor. See United $&0Objection Response at 5.

In two footnotes, the United &es contextualizes the Qféirs Association’s argument.
See United States Objection Response at 4c¢h.4f 5 n.5. The United States notes that Officers
Association is included on an email amotige United States, Albuquerque, the Officers

Association, and the Monitor, which they discussed Tenth Qiitcaselaw regarding the Graham
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v. Connor standard, incluaty Weigel v. Broad._See United SsitObjection Response at 4 n.4

(citing Email from United Statet the City of Albuquerque, the Officers Association, and the
Monitor at 1-2 (dated January 31, 2019), filedyJib, 2019(Doc. 461-1)(“Jan. 31 Email”))).
Moreover, the United States argues, the Offidegsociation agreed tihe “would have known”
language in the same email chain. See UnitateStObjection Response at 4 n.4 (citing Jan. 31
Email at 1 (“However, as clidication, the Officers Association accepts the language ‘knew or
would have known.”™)). The United States cam@s that Officers Assation’s Objection is
irreconcilable with its earlreacceptance and its knowledge adselaw. _See United States
Objection Response at 5.

The United States argues ththe Officers Associatios’ proposed modification from
“would have known” to “facts known” changesetlinquiry from an objective inquiry to a

subjective inquiry in contravéion of Graham v. Connor. Unitestates Objection Response at 5

(citing Graham v. Connor, 490 U.S. at 397 (desaglthe reasonablenesgjuiry as “an objective

one”)). The United States notes that the Offidessociation’s proposedastdard could result in
Constitutional violations, because it would sanctises of force that violate the Constitution, as
long as the officer, whether reasonably or urseably, did not “grasp facts that made the force
unlawful.” United States Objection ResponséatThe United States then asks the Court to
overrule the Officers Association’s ObjectioBee United States Objection Response at 5.

The United States then argues that the Offidessociation’s Objein is untimely. _See

United States Objection Response at 6. The Orfimtes notes thatdge Brack ordered the

parties to file any Objections by January 31, 2019. See United States Objection Response at 6

(citing Order Granting City ofAlbuquerque’s Unopposed Motionrf&xtension of Deadlines Set

Forth in the Court’s June 6, 2018 Order, fileoMdmber 5, 2018 (Doc. 417)(Brack, J.)(“Deadlines
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Order”)). The United States arguthat, because Officers Assdma did not file its objection
until May 28, 2019 -- 117 days after the deadlindne-Court should overruklhe Objection._See
United States Objection Response at 6. Moredher United States argues, the United States,
Albuquerque, and Dr. Ginger hairevested resources predicated this policy, and new policy
changes would prejudice them, which, the Uni&tates contends, arehet reasons to overrule
the Objection._See United States Objection Response at 6.

10. Albuquergue Objection Response.

Albuquerque responds. See Albuquerque Objection Response at 1. Albuquerque
summarizes its three arguments: (i) the Officessa¥iation does not properngise its Objection;
(i) Albuquerque may enact policiéisat are more stringent tharm& minimal constutional floor

set forth in Graham v Connor nd (iii) the “would have known” langgg@ comports with the law.

Albuquerque Objection Response at 1. Albuquerque begins with its first argument. See
Albuquergue Objection Response at 8.

Albuquergue argues that Officekssociation’s Objection isnproperly raised, because (i)
neither the CBA nor any court ordauthorizes the Officers Assodm@t to file an Objection; and
(i) the Officers Associatiorfiles the Objection in an uimely manner. _See Albuquerque
Objection Response at 8-9. Albuggee argues that, althougade Brack granted the Officers
Association intervenor status,etlOfficers Association does nbave the right to develop and
implement policies. See AlbuquergDéjection Response at 9. T@#Hicers Association consents
to the CBA, which gives Albuquerque the right tavelep and implement policies, and states that
“employees shall be bound by andegisuch directives, rules, and regulations insofar as the same
do not conflict with the agreement.” Albugueie Objection Responsé9 (quoting CBA 88 32.1

and 32.2). The CBA also incorporates an Albuquerordinance that “resves certain powers to
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the Mayor and the Mayor’'s administrative staficluding the powers to ‘direct the work of its
employees’ and to ‘manage anceeise judgement on all mattarst specifically prohibited by

this article or by a collective bargaining agment.” Albuquerque Jbction Response at 9
(quoting Revised Ordinances éibuquerque, New Mexico § 3-5(A), (G); and citing CBA

§ 2.4)). Albuquerque concludes that the CBAd Revised Ordinances of Albuquerque, New
Mexico 8§ 3-2-5(A), (G) reserve power to enact use-of-force policies and use-of-force investigation
policies for APD’s administtiave staff and for Albuquerque.See Albuquerque Objection
Response at 9.

Albuquerque argues that the First AmendettiS&aent Agreement does not grant the
Officers Association the right to object tgpalicy -- the First Amended Settlement Agreement
grants the right to object todlDr. Ginger’s resolutions of poy disputes only to Albuguerque
and to the DOJ._See Albuquergue Objection Regpahd0. Albuquerque argues that, if the
Court construes the First Amended SettlememrmeAment as permittingflicers Association to
object, the Court would be expanding the Officassociation’s rights “beyond that allowed by
the CBA, federal, state, and local law, and the Co&sorandum Opinion and Order granting

the Officers Association intermer status.” Albuquerque Gdgjtion Response at 10 (citing MTI

MOO (Brack, J.).; Johnson v. Lodge No. 93, 393 F.3d at 11M¥u@ing a union-intervenor’

objections to determine whether the use-of-fareesent decree was iordlict with a CBA)).
Moreover, the Officers Associah has an alternate route riesolve complaits: Albuquerque’s
Labor-Management Board. _ See Albuquerqueje€iibpn Response at 10 (citing Revised
Ordinances of Albuquerque, NeMexico § 3-2-15). Albuquerqueontinues that Officers

Association’s failure “to do so wittegard to this policy demonsteatthat the Officers Association
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acknowledges that the CBA doest allow the reliefthe Officers Associan now seeks.”
Albuquerque Objection Response at 10.

Albuquerqgue turns tosttimeliness argumengee Albuquerque Objection Response at 11.
Albuquerque argues that, if the Copermits the Officers Assodian to raise its Objection, the
Court should overrule the Objection, becauseQffecers Association dichot file the Objection
in a timely manner._See AlbuquermObjection Response at JAlbuquergue notes that, although
the entities were discussing policies throughuday 31, 2019, which is the Objections deadline,
the Officers Association had a responsibilitynbmtion the Court to extend the deadline. See
Albuquergue Objection Response at 11. Albuquerargues that, although the First Amended
Settlement Agreement does not provide a time fionifiling Objections, the Officers Association
does not have good cause fding its Objection marly four months aftethe deadline. _See
Albuquerque Obijection Response Ht. Albuquerque emphasizésat this delay prejudices
Albuquerque, which is adhering to the First Arded Settlement Agreement’s requirement to
create training programs on thgolicies. _See Albuquerqu®bjection Response at 11.
Albuquerque notes that the Officers Assdomatknows that Albuquerque is expending time and
resources developing trainingograms._See Albuquerque Objeat Response at 11-12 (citing
Deadlines Order). Albuquerque argues that, ox@e any delay will restiin more months of
monitoring, which will come at a cost to Albuggee. _See Albuquerque Objection Response at
11.

Albuquerque then argues that APDgh and Must” adopt a more limiting standard than

the constitutional floor. Albugugue Objection Response at (EInphasis and capitalization in

original)(citing_ Couture v. Bdbf Educ. of Albuguerqueud. Sch., 535 F.3d 1243, 1255 (10th Cir.

2008); Smith v. Freland, 954 F.2d 343 347 (6th €892); In the Matter of Jonathan Franco,
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PB-17-02, 10-11 (Albuquerque Personnel Bo&ehtember 13, 2017), filed July 15, 2019 (Doc.
462-6)). Albuguerque emphasizes that APDB®ndard benefits both the officers and
Albuquerque, because “the higher standard cseatgrotective space between permitted officer
conduct and officer and municipal liability foomstitutional violations.” Albuquerque Objection

Response at 13 (citing Police Executive Resekariam, PERFS 30 Guiding Principles on the

Use of Force at 35, available at httfyww.policeforum.org/asets/30%20guiding%20

principles.pdf (last visited February 5, 202®ERFS 30 Guiding Pringies”)). Albuquerque

notes that the First Amended Settlement Agreement limits the use of force in several ways, all of
which are more restrictive than the constitutional floor. See Albuquerque Objection Response at
13 (citing Errata Settlement Agreement Ya}4l4(c), 15, 22, 27, 28, at 15-18, filed March 9,
2018 (Doc. 356-1)). Albuquerque argues that, inreshto its Objectiomegarding SOP § 2-57,

the Officers Association “does nobject to provisions throughoutghise of force suite of policies

that limits the use of forday officers beyond that allowed IBraham's standard, which is telling.”
Albuquergque Objection Response at 14. MoreoXHriquerque notes, thefficers Association

does not object to SOP § 2-57-2, which states tjjny review or investigtion of use of force
incidents shall consider that offirsemust at all times comply with the even stricter standards as
set forth in Department Policy.Albuquerque Objection Resporaiel3 (quoting SOP § 2-57 at

2, filed June 20, 2019 (Doc. 458(&lteration in Albuquerque Olgjgon Response). Albuquerque
argues that the Officers Association does not object to that language, because it is “well accepted”
that employers can implement a more stringearidsrd for its employees than the constitutional

floor. Albuquerque Objection Rponse at 13-14 (aitgy Couture v. Bd. of Educ. of Albuquerque

Pub. Sch., 535 F.3d 1243, 1255 (10th Cir. 2008)pugluerque concludes that Albuquerque and
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APD can adopt higher standards than_the Graha@iConnor and the congitional floor. See

Albuquergque Objection Response at 13-14.

Albuquerqgue then argues that theuld-have-known standardabjective and dar. First,
Albuquerqgue details Tenth Circuiaises that evaluate a law ecEment officer’'s reasonableness
under a would-have-known standard. See Albuquerque Objection Response at 15 (citing Weigel

v. Broad, 544 F.3d at 1153; Tenorio v. Pit&82 F.3d 1160, 1166 (10th Cir. 2015)(citing Zuchel

v. City & Cty. of Denver, 997 F.2d 730 (10th Ci©93)). These casesmenstrate, Albuquerque

argues, that the standard is mague, that law enforcement officei@n be trained in this standard,
and that this objective test “can be readippléed to measure officer conduct.” Albuquerque
Objection Response at 16.

Albuquergue undermines the Officers Asistion’s test by describing it as&Jhdefined
and Subjective.” Albuquerque Objection Response at 16 (ragis and capitalizatn in original).
Albuquergue counters the Officersgociation’s assertion that tendard should consider “the

neuropsychology of one who is involved in a wédorce,” because considering the officer’s
thoughts renders the test subjeetivAlbuquerque Objection Response at 16 (quoting Objections
to APD SOP § 2-57 at 5-6, filed May 28, 20190(D 447))(alteration added)). Moreover,
according to Albuquerque, SOP § 2-57-2 alreadgatisr investigation detiees to “objectively
consider the totality of the circumstances,” irtthg circumstances that would affect a reasonable
officer's neuropsychology. Albuqugume next argues that, when tBéficers Association states

that every one of its “area command[s] has itsxgersonality,” and, thus, its own needs, the
Officers Association is posing that “each area commasidould apply its own undefined
standards” instead of “a unifofmbjective, officer on-sceneastdard.” Albuquerque Objection

Response at 17 (quoting ObjectidnosAPD SOP § 2-57 at 6 (atation added)). Albuquerque
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concludes that the Officers Association’s geition would result in varying, potentially
conflicting, standards. See Albuggae Objection Response at 17.

11. The Objection Reply.

The Officers Association replies. See Inteten Reply to the Deptment of Justice and
the City of Albuquergque of Albuquerque Respongests Objection toUse of Force Policy
(8 2-57-2, Standing Operating Procedure), filed August 2, 2019 (Doc. 470)(“Objection Reply”).
The Officers Association begins with Albuqgae’s argument that,caording to Settlement
Agreement and the “policy development” proce@dficers Association is not permitted “to
comment on, or object to, a progdspolicy after it progresses frothe PPRB to the Monitor and
DOJ.” Objection Reply at 5 (citg Errata Settlement Agreemenf[§t147-48, at 55). The Officers
Association states that this limitation restricssright to seek remedies in court. See Objection
Reply at 5. The Officers Association notes th&ias never directed or encouraged its members
to take any action that conflicts with the CBA.eS@bjection Reply at 5. The Officers Association
argues that, despite Albuquerque&sntention that the First Aemded Settlement Agreement
neither requires the Officers Association tqmye a policy or procedure nor authorizes the
Officers Association to object to a policy mmocedure, the First Amended Settlement Agreement
does not restrict the Officers Assation’s ability to seek redss from the Court. See Objection
Reply at 5. The Officers Association noteattBudge Brack grantedetlOfficers Association
intervenor status after the parties filed the Saitlet Agreement and thtite parties did not give
the Officers Association “a meaningful partigfipn in the pre-filing discussions, negotiations
and drafting of the Settlement Agreemt.” Objection Reply at 5.

The Officers Association thediscusses Judge Brack’s MTI MOQ. See Objection Reply

at 6. The Officers Association notes thatigles Brack elected not to qualify the Officers
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Association’s status in his MOOnd granted the Officers Associati status as a party intervenor
“without reservation.” ObjectioReply at 6. The Officers Ass@tion argues that, because Judge
Brack did not restrict its status, it is “entitled litigate fully any issue on the merits as an
intervenor.” Objection Reply at 6.

The Officers Association then argues thlaministrative proceedings and PERFS 30
Guiding Principles are inapplicable to the usdeavte investigations. #eObjection Reply at 6.
The Officers Association undermines Albuquerguelgance on an admirirative proceeding, In

the Matter of Jonathan Franco, by arguing that a use-of-forgestigation” was not at issue in

the proceeding, and thus, the proceeding doesumtort Albuguerque’s argument. Objection
Reply at 6-7 (emphasis in Objection Replyijhe Officers Associabin notes that Albuquerque
relies on the administrative matterdemonstrate that it has thetsarity to adopt more stringent
standards than the constitutional floor. See Objection Reply at 7. It argues that, although
reasonable force “may still viale a policy requiring the ‘minimumount of force necessary,”
“reasonableness must fitse judged under th8raham standard.”_See Objection Reply at 7.

The Officers Association then counters Albuagues’s assertion that amending the policies
would delay training programs.e8 Objection Reply at 7-8. Thédffders Association argues that
it is asking only for two additional words or camended sentence, and that such changes “should
not cause the entire training modub be modified in any way, a®ne of the remaining policies
are affected.” Objection Repit 8. The Officers Associatn notes that itproposed changes
would not delay Albuquerque frorstarting the use-of-force trang in all other areas._ See
Objection Reply at 8. The Officers Assoaatiargues that the United States and Albuquerque

draw the conclusion that the delay will prejudibem on the false premise that the training

programs do not use the Graham v. Connor standard. See Objection Reply at 8.
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The Officers Association thatiscusses the Graham v. Constandard in the context of

use-of-force investigations, describing the standerdsignifican[t].” Objection Reply at 8. In
contrast, the Officers Associati argues, APD has adopted anclear” and “subjective” standard

in use-of-force investigationsah“has diluted the significance thfe Graham v. Connor standard.”

Objection Reply at 8. The Officers Associatiargues that “this Court’s § 1983 and Fourth

Amendment jurisprudence” has deferred tce tofficer's safety and to “split-second

m

judgments -- in circumstances that are tenseertain, and rapidly ewdhg.” Objection Reply

at 8 (quoting Graham v. Connor, 490 U.S. 386)e Tificers Associatioargues that the United

States and Albuquerque are implementing a staniti@tddoes not considéhe totality of the
circumstances at public safety’s erpe. _See Objection Reply at 8.

The Officers Association argues that, even if the Court permits the would-have-known
standard, SOP § 2-57-2 still does not have anyafhleestablished” langgge. Objection Reply at
8. The Officers Association assethat this lack of limitindanguage encourages use-of-force
investigators to conduct a subjective review offties. _See Objection Reply at 8. The Officers
Association notes that, in the context of quatifimmunity, the Tenth @iuit reviews both “what
a reasonable officer would have known ould have known,” and whie¢r what a reasonable

officer could have known is clearly establish€bjection Reply at 8 {ing Weigel v. Broad, 544

F.3d at 1153). The Officers Association reiterdited an officer’'s reas@bleness “is considered
from the officer’s standpoint.” Objection Reply&t In contrast to investigators considering the
totality of circumstances from the officer'sewpoint, the Officers Association argues, SOP
§ 2-57-2 “allows an investigattw impute facts intéhe officer's mentaprocesses, facts unknown
to the officer on-scene at the time force was us@bjection Reply at 9The Officers Association

concludes that this standard will result in inconsistent outcomes and “imprecise” training
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programs, and “the ‘Monday morning quarterbagipmach this Court cautioned against in James

v. Chavez.” Objection Reply at 9 (citingndas v. Chavez, No. CIV 09-0540, 2011 WL, at * 17

(D.N.M. November 9, 2011)(Browning, J)).

12. The Auqust 13, 2019 Hearing.

The Court held a hearing orugust 13, 2019. See Transcript of Proceedings at 1 (taken
August 13, 2019), filed Septemb&r2019 (Doc. 481)(“Aug. 13 Tr.”)Albuquerque clarified that,
for the exhibits, the Court shouldly on the Intervers Second Errata, fitkJune 20, 2019 (Doc.
458). See Aug. 13 Tr. at 6:24-7(Gourt, D’Amato). Albuquerqueffered its frst exhibit -- a
January, 21, email from DGinger, detailing his proposed clues to the Officers Association’s
draft --which the Court labeled as Albuquerqudé&aring Exhibit A._See Aug. 13 Tr. at 8:17-25
(Van Meter, Court). Albuquerqueffered its second exhibit -- ldeng Exhibit B -- which is a
January 25, e-mail from M#&/artinez to tle parties asking to discusheir input the following
week. See Aug. 13 Tr. at 9:7-12 (Van MetefAlbuquerque offered its third exhibit -- Hearing
Exhibit C -- which is Dr. Ginger’s proposed resabutidraft, attached to a January 25, email from
Ms. Martinez. _See Aug. 13 Tr. at 9:20-24 (Mdeter). Albuquerque thenoted that Officers
Association’s Exhibit 7 is submitted asetlapproved Policy and Procedure Review Board
(“PPRB”) draft, but that Exhibif is not the approved PPRB draft I8u2-52’s current draft. See
Aug. 13 Tr. at 10:4-18 (Van Meter, Court). bAlguerque offered the approved PPRB draft as its
Exhibit D. See Aug. 13 Tr. 80:3-12 (Van Meter, Court).

The Court asked the Officers Associatioratidress the timeliness its objection. _See
Aug. 13 Tr. at 11:1-4 (Court). After the Officehssociation acknowledgatfiled its Objection
four months after the resolution draft, the Offscdssociation explained that there was internal

conflict within the Officers Asociation regarding whether ttefan objection and what objection
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to file. See Aug. 13 Tr. at 1113-16 (D’Amato). Tle Officers Association elaborated on the
internal conflicts, statig that some Officersgsociation members initialpought that they should

“attack” the “entire suite,” but gave up “giveretiprocedural history.” Aug. 13 Tr. at 11:18-21
(D’Amato). The Officers Assoation agreed to adopt SOP $2-+through § 2-56, predicated on

“[t]he City of Albugquerque’s re@sentation that they would beyhl to” Graham v. Connor. Aug.

13 Tr. at 12:2-6 (D’Amato). The Officers Assation explained that it spent October, 2018, and
November, 2018, discussing the investigation stahdag 2-57, finally nerowing it in April,
2019, to the “one sentence now lrefthe Court.” Aug. 13 Tr. at 1211 (D’Amato). The Officers
Association concluded that “whether it's a skctory explanation why the delay, it is the
explanation the Officers Assmtion has.” Aug. 13 Tiat 12:15-17 (D’Amato).

The United States then argued that the issdiengfiness is “dispositive.” Aug. 13 Tr. at
13:5-6 (Ryals). It stated that, because Judge Brack ordered the parties to file all Objections by
January 31, 2019, that order precludes the Court frearing the Objection. See Aug. 13 Tr. at
13:7-13 (Ryals, Court). The Cowtnstrued the Officers Assotian’s argument as an extension
for time to file its Objectn and inquired whether the Uniteégtates thinks the Officers
Association’s argument mi&s an extension. See Aug. 13 Tr14t2-6 (Court). The United States
answered that the Officers Assation filed its Objection four months after the deadline, and,
during that interval, APD reliedpon the policies in developing their training programs. See Aug.
13 Tr. at 14:9-12 (Ryals). Whdime Court asked the United Stategxplain the “practical effect”
of the delayed Objection on tramng, the United States deferredABD. Aug. 13 Tr. at 14:16-20
(Court, Ryals). The United States provided its usidading of the delay’s prejudicial effect: the
officers will have “to go back and review evdriytg else that [they came] up with based on how

the force review will now proceed.Aug. 13 Tr. at 15:3-5 (Ryals)When the Court asked if the
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Objection’s filing itself is “slaving anything down,” the United States said that it does not know
whether the filing is slowing anythingdug. 13 Tr. at 15:7-14 (Court, Ryals).

The Court then asked the United States whethtre Court construes the Objection as a
motion to reconsider, the Court should hear @bjection on the merits. See Aug. 13 Tr. at
15:21-25 (Court). When the United States said ithaertainly think[s]we should be heard on
the merits,” the Court questionedhwthe United Statesitiks the merits shoulde reached if it is
raising a timeliness issue. Aug.IB at 16:3-6 (Ryals, Court). €HJnited States clarified that it
would like to be heard on the nits if the Court changes the {@btions deadline. _See Aug. 13
Tr. at 16:11-13 (Ryals).

Albuquerque then argued the timeliness issBee Aug. 13 Tr. at 16:19-22 (Court, Van
Meter). Albuquerque agreed withe United States that the timelisassue is dispdsve, but it
clarified that it would like to argue the meritgtile Court rules that the Objection is timely. See
Aug. 13 Tr. at 16:23-25 (Van Meter)t explained that, should éhCourt sustain the Objection,
“[t]he City of Albuquerque will have to revisedlpolicy” and “retrain th policy.” Aug. 13 Tr. at
17:7-11 (Van Meter). When Albuquerque stateat the “entire departnm¢’ would need to be
retrained, the Court asked why police officers, who are not investigating use-of-force incidents,
would have to be retrained.ug. 13 Tr. at 17:14-17 (Court). Albuggee explained that all police
officers receive training about every use-afe® SOP. _See Aug. 13.Tat 17:25-18-1 (Van
Meter). Albuquerque exained that, although the officers wilopefully” not alte what they do
in these situations, they hat@most a due process [right] tonderstand what standard they’re
being reviewed upon.” Aug. 13 Tat 18:15-19 (Van Meter). Alquerque then explained that
previous policy changes have régd Albuquerque to do “gap trang,” which is “an incredible

extra expense” and “an incredible investmentimie.” Aug. 13 Tr. at 19:11-16 (Van Meter).
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Albuquerque explained the differetiers of the training and ned that the would-have-known
standard is “relevant to ¢ém all.” Aug. 13 Tr. at 202-13 (Van Meter). Albuquerque
acknowledged that it does not know how siguifitly the change waodllimpact the training
programs but emphasized that it already had begun the training process. See Aug. 13 Tr. at
20:18-25 (Van Meter).

The Court then returned to the Officedssociation and asked whether the Officers
Association would object tthe Court recasting its Objection@asnotion to reconsider. See Aug.
13 Tr. at 22:4-6 (D’Amato). The Officers Assation agreed to the Court reinterpreting its
Objection as a motion teconsider. See Aug. 13. Gt 22:7 (D’Amato).The OfficersAssociation
then noted that APD has not begun training on SOP § 2-57. See Aug. 13 Tr. at 22:12-16
(D’Amato). The Court asked the Officers Assocatwhether it agrees with the statement that
the delay is not a “bigrejudice,” because theatning on this issue hamt begun. Aug. 13 Tr. at
22:24-23:1 (Court). The Officessssociation responded that not pig the lack of training not
prejudicial, but it is unear even how “one [would] train anvestigator on what an officer would
have known without some delineatior clarification ofimits.” Aug. 13 Tr. a3:2-6 (D’Amato).

The Court reiterated its confoesi how to train law enforcemenfficers on this standard and
expressing its concern with the “second-guessiown the road” that could result from the
standard. Aug. 13 Tr. at 23:7-17 (Court). The €2ffs Association repeat@&d concern that the
standard will result in invaigators second-guessing officers.  See Aug. 13 Tr. at 23:20-23
(D’Amato).

The Court moved to the merit§ee Aug. 13 Tr. at 24:10-1{Court). The Court began by
posing a hypothetical: if Albuqugue, attempting to be a “ti@nal model for city police

departments, adopts a set of standards tha&ixtzeeded Graham v. Connor, how could the Court
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justify striking down those standa®’ Aug. 13 Tr. at 24:16 (CourtSee id. at 24:15-20 (Court).
The Officers Association acknowledgttit the Court could not strikbose standards. See Aug.
13 Tr. at 24:21-22 (D’Amato). EhCourt asked the Officers Assation to identify the Court’s
authority to strike a standard that exceedsctirestitutional floor._See Aug. 13 Tr. at 25:1-8; id.

at 25:23-25 (Court). The Office Association responded ththe caselaw cited by Albuquerque
gives the Court authority, not to strike down a standard exceeding the constitutional floor, but to
strike a standard that is vagaied does not give a law enforcermefiicer notice. See Aug. 13 Tr.

at 25:9-13; 25:16-18 (D’Amato). EhOfficers Association reiterated that it is not arguing that the
Court should strike the standard because of its8éss, but that the standard, without any limiting
language, is too vague fwovide notice._SeAug. 13 Tr. at 26:1-12 (Bmato). The Officers
Association explained thatf Albuquerque elects to establish a standard that is stricter than

Graham v. Connor, the standard miiave clear language and must give the officer notice. See

Aug. 13 Tr. at 27-1:5 (D’Amato).The Officers Associationotes that SOP §2-57-2 does not
incorporate the officer’s perspectiveeeSAug. 13 Tr. at 27:104 (D’Amato).

The Court voiced its confusion on how to tra law enforcement officer on “what he or
she should or should not have known.” Aug.Tt3at 28:8-9 (Court). The Court acknowledged
that the Tenth Circuit caselawmpwever, has established thaiu can train law enforcement
officers on gathering evidence, because thermigdd Tenth Circuit caselathat discusses “when
we begin to penalize officers fan [inJadequate investigationAug. 13 Tr. at 28:16 (Court). See
id. at 28:9-10 (Court). The Court then askedGiffecers Association what language the Officers
Association thinks should be added to the caatesentence. See Aug. I8 at 29:1-5 (Court).

The Officers Association responded thavduld rewrite the sgence to read:
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Supervisor and investigators anahgiuse of force incidents will do so

from the perspective of a reasonable office scene, and shall consider only the

facts and perceptions known by the officer attime he used force. They will take

into account that which an officer woutdve known, which was clearly established

at the time of the use of force.

Aug. 13 Tr. at 29:6-13 (D’Amato). When the Conadted that the Officers Association’s rewrite
omitted language that the other parties want irediy@fficers Association countered that it wants
only limiting language to be added to “would haw®wn.” Aug. 13 Tr. at 29:16-21 (D’Amato).
The addition of “with which was clearly estalblexl,” they argue, clarifiewhat officers would
known and comports with the qifedd immunity standard. Aug. 13 Tr. at 29:16-25 (D’Amato).
The Court noted that the Officefssociation is conflating two different tests -- constitutional
violation and clearly established and that a constitutionaliolation determination does not
include a clearly established prorgee Aug. 13 Tr. at 30:4-10 (Court). In response to the Officers
Association noting that Albuquerque relies on quadifimmunity cases, the Court reiterated that
the clearly established testrist relevant._See Aug. 13 Ht 30:11-20 (D’Amato, Court).

The Officers Association argued that fioérs should notbe subject to the
would-have-known standard, because the standafso subjective” and “almost like second-
guessing, Monday morning quarterbackan officer.” Aug. 13 Tr. &1:6-8 (D’Amato)._See id.
at 31:3-8 (D’Amato). Omitting limiting languagthe Officers Association argued, also subjects
investigators to unfair disciplea See Aug. 13 Tr. at 31.1% (D’Amato). The Officers
Association offered a hypothetical situation inietha law enforcement officer uses force on a
man based on false information from the dispattihatrthe man has a knife. See Aug. 13 Tr. at
32:3-10 (D’Amato). The Officers Association argued

If [the officer] could articulate a reasable use of force based on what he

perceived, what he actually knew, and tklemning the investigaty stage he finds
out that, or an investigator finds outat the dispatch contained incorrect
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information, and if he had known theroect information, he may have taken

different steps, that opens the door Monday morning quarterbacking or

second-guessing an officer based on what he believed was true. But if he would

have known it was false, maybe he wouldrdve taken that &on, and therefore,

subject him to discipline.
Aug. 13 Tr. at 32:10-21 (D’Amato).

The Court said that it cannot identify the smugiving it the authorityo tell Albuquerque
to make policies clearer. SAeg. 13 Tr. at 33:1-:4 (Court)The Officers Association responded
with several reasons it believes the Court hasatthority: (i) separation of powers between the
executive and judicial branches; (ii) the municipal government’s policy is “impos|[ing]” on the
Court’s jurisdiction; (iii) due process concerns; (iv) the Court “should intervene” when
Albuquerque “rewrite[s] the interdf Graham.” Aug. 13 Tr. a83:9; 17-18. _See id. 33:5-19
(D’Amato). The Court sd it recently decided a glitied immunity case \th facts similar to the
Officers Association’s hypotheticaGee Aug. 13 Tr. at 33:20-34:2q@t). It noted that it needed
the facts to make its decision, and that an investig#tiainomitted the factdhat the officer does
not know would be “a rearamped investigatioma review.” Aug. 13 Trat 34:17 (Court)._See
id. at 34:3-16. The Officers Association clarified that “[fjo way do we want to limit the
investigator’s role in ferreting out facts.” ug. 13 Tr. at 34:20-21 (D'Wato). The Officers
Association explained its concern that theraddanguage limiting the scope of what an officer
would have known, See Aug. 13 &t.35:3-5 (D’Amato). The @Qurt responded that this concern
is the issue: the officer’s testony could establish “the parameters by which he or she would be
judged.” Aug. 13 Tr. at 35:12. See id. at 35&{Court). The Officer&ssociation disagreed

with the Court and explained that any violation tisatlearly established, such as what “is clear

in the SOP,” would subject the officer to punisimineAug. 13 Tr. at 35:19-36:2 (D’Amato).
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The Court asked the United States to speakemerits._See Aug. 13 Tr. at 37:4 (Court).
The United States first addressed the Court’s aifiyttorresolve Officers Association’s Objection,
pointing to Settlement Agreemefti48, which permits “either partyo]task the Courto resolve”
any disagreement with the Monit®resolution. Aug. 13 Tr. at 32 (Court)._See id. at 37:20-24.
(Court). The United States noted that the psudie not consider addirtge Officers Association
as a party to the Settlement Agreement, becaes®fficers Association was not yet a party to the
case._See Aug. 13 Tr. at 38:10-18 (Ryle). The Qesgonded that it interpie“either party” to
refer to the United States and Albuquerque, treparties to the Settlement Agreement, Aug. 13
Tr. at 38:3-8 (Court), and the word “either” $aggest that “parties” excludes intervenors and
amici, Aug. 13 Tr. at 38:23 (Ca)r See id. at 38:21-25 (CourtAgreeing with the Court, the
United States explained thiahad not fleshed out this issiiecause it believed that the objection’s
timeliness and the United States’ other arguments resolhileetion._See Aug. 13 Tr. at 39:3-9
(Ryle). It also noted thatwhile the Officers Assdation fully participated in Settlement
Agreement, the Court order may Iatve given Officers Associati standing to object. See Aug.

13 Tr. at 39:10-18 (Ryle). Turning to the meritee United State highlighted Weigel v. Broad as

the “operative case.” Aug. 13 Tr. at 39:22 (Ryl€e id. at 39:21-23 (Ryle). The United States

explained that the would-hawgown standard in Weigel v. Bro&l“anchored to evidence,” and

that the_Weigel v. Broad officénsaining educated them so thtaey would have known of their

use of force’s increased risk of serious injorydeath. Aug. 13 Tr. at 40:5 (Ryle). See id. at

40:2-11 (Ryle). The United States argued thatdalei. Broad supports the proposition that it is

“totally appropriate [] for the APD to examinedaoonsider the training &y provided the officers
and the directives that they have given theAnd it's appropriate to characterize that as the

officers would have known, andke those factors o account when ewvadting the officers’
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conduct.” Aug. 13 Tr. at 40:14-19 (Ryle). Theitdd States argues that Weigel v. Broad supports

its language and that its language meets Settiledigreement’s requirement that the policies
follow the law. See Aug. 1Br. at 40:20-413 (Ryle).

The Court expressed skepticism with thetkkh States’ reliance on the Weigel v. Broad

language, noting that parties ofteke a single sentenfrem opinions out ofontext and reference
it as a rule of law, even when the Court does resmor it to be a rule of law. See Aug. 13 Tr.
at 41:9-18 (Court). The United States counteratl tithough a single seamice can be taken out

of context, the Tenth Circuit Weigel v. Broad used the “walihave known” language twice and

discussed the standard “in the context of véhetasonable officer walihave known.” Aug. 13
Tr. at 42:13. _See id. at 42:15-PRyle). The United States @masized that it “goes without
saying” that investigations intan officer’'s use of force includes what the officer knew, but that
Albuquerque also will allow the investigator tonsider what the officer should have known based
on the officer’s training and on Albuquerque’s polscéand directives. Aug. 13 Tr. at 44:13 (Ryle).
See id. at 44:11-19 (Court).

The Court then turned to Albuquerque and asked whether the Court should consider the
Officers Association’s Objeain. See Aug. 13 Tr. at 45:4-6 (CHurAlbuquerque responded that
the Court should not consider the Officers Association’s Objest because other mechanisms
are available to the OfficerssBociation to resolve issue§ee Aug. 13 Tr. at 45:10-12 (Van
Meter). Taking issue with the iled States’ characterizationdidge Brack’s order, Albuquerque
explained that Judge Brack ruled on the OfficAssociation’s intervention before he approved
Settlement Agreement, and thtlse Officers Association alreadiyad an opportunity to ask Judge
Brack to modify Settlement Ageenent 1 147 and 148. See Aug. 13 Tr. at 47:1-12 (Van Meter).

Albuquerque noted that Judge Brack ruled on sé@dfecers Association objections, using as his
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authority the fact that the Officers Associatemgued that the Settlement Agreement violates the
CBA. See Aug. 13 Tr. at 47:13-1i@. at 48:1-8 (Court, VaMeter). The Court acknowledged
that it had a similar thought: if a party entered into another agreement that violates the CBA, that
issue would be a separate one over which th&t@oes not have any authority. See Aug. 13 Tr.
at 48:16-20 (Court). Albuquerqumted that the Officers Assation has three opportunities to
comment on the policy’s languags well as the opportunity tosgiute issues with Albuquerque
at the bargaining table. See Aug. 13 Tr. at 42:&Van Meter). Albuquerque emphasized that,
although it has the final say on sbues besides wages or issteated to the CBA, the Officers
Association has “every opportuntiy have input in the policy gelopment process.” Aug. 13 Tr.
at 49:12-13 (Van Meter)._Sed. at 49:11-17 (Van Meter).Albuquerque further noted that,
because Judge Brack approved the Settlerdgmeement after he ruled on the Officers
Association’s intervention, the Settlement Agreengelahguage “either party” refers only to the
City and the United States. Aug. 13 Tr. at 49:22 (§oBee id. at 49:20-58(Court, Van Meter).
Albuquerque explained to the Court that the obgecprocess is meant ftre United States and
Albuquerque only to dispute the Monitor’'s resadati and the Court’s role in the process is to
decide disputes between the United Statesd Albuquerque about the settlement’s
implementation._See Aug. 13 &t 50:12-51:23 (Court, Van Ma)e Albuquerque agreed with
the Court that it is concerned that parties wilpegl to the Court to “micromanage” the process,
which will result in delays. Audl3 Tr. at 52:15 (Court). See id.52:9-19 (Van Meter, Court).
Turning to the merits, Albuqugue noted that the OfficeAssociation has proposed three
different solutions to the wouldave-known language. See Aug.Ti3at 52:20-23 (Van Meter).
Albuquerque argued that the west proposed solution, the “aldy established” solution,

“confuses the law and the facts.” Aug. 13 Tr. aB3¥an Meter)._See id. at 53:1-5 (Van Meter).
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Albuquerque further argued that another proposkdisn, that the investigeon look only at what

the officer knew, is inconsistent with tHaw. See Aug. 13 Tr. at 537-11 (Van Meter).
Albuquerque highlighted that prigion in an emidcontaining that languge discussing SOP 2-57,

in which Dr. Ginger never approved that posed language, but instead asked the Officers
Association to forward its proposal to other parties. See Aug. 13 Tr. at 55:12-25 (Van Meter,
Court)(citing Emdifrom James Ginger to &d Mowrer at 1, filedAugust 2, 2019 (Doc. 470-
4)(stating that Dr. Ginger “appve[s] of the recommerd changes” and asks Mr. Mowrer to
“forward the changes we discudde the Parties”). At thedlirt's request, Albuquerque explained
that email circulation process, noting that emiilthe proposal stage are circulated only to the
United States, Mr. Mowrer, Dr. @ger, and Dr. Ginger'administrative assistant, Laurie Owens.
See Aug. 13 Tr. at 56:22-57:5 (Van MeterAlbuquerque explained that Dr. Ginger “attempted

to resolve the issues by drafting a resolutiontdrafich is typically what Dr. Ginger does when

the United States objects to a City policy. Aug. 13 Tr. at 58:8-9 (Van Meter). See id. at 13-18
(Van Meter).

Albuquerque then walked the Court throughPS®2-57 to demonstrate how the Officers
Association’s argument is wrong. See Aug. 13 Ts%8-10. It noted thddr. Ginger’s resolution
draft attached to the Jan. 31 Email is thet firsie that SOP 8§ 2-57 contains the “knew or”
language. Aug. 13 Tr. at 59:1. See id. at 59:15-2m(Meter). Albuquerque did not agree to this
proposed language, so Albuquerque migh the United States, ti@fficers Association, and Dr.
Ginger, and proffered the “would have knownihdmage, to which the United States consented,
because it is consistent withrite Circuit caselaw. Aug. 13 Tat 60:6-12 (Van Meter). See id.
at 60:7-12 (Van Meter). Albuquergumeted that the Officers Assiation did not approve of the

language during this timeframe, yet it waited fowwnths before filing the Objection. See Aug.
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13 Tr. at 60:15-18 (Van MeterXhe language, thus, was adopt&de Aug. 13 Tr. at 61:1-2 (Van
Meter).

Albuquerque then turned to SOR-%7, noting that it does not weto look at the contested
sentence in isolation. Seauig 13 Tr. at 61:3-5 (Van Meter)it began by reviewing the force
investigation standardsyoting that the policy dictates ah investigators conduct one-on-one
interviews with the involveafficers. See Aug. 13 Tr. at 61:18-62:5 (Van Meter)(citing SOP
§ 2-57). Responding to an earllgrpothetical in which an offer received wrong information,
Albuquerque showed the Court how its policieswer that if an officer receives wrong
information about the incident, éhinvestigators consider thawrong informaion [] what a
reasonable officer on the scene would have knbwAug. 13 Tr. at 63:4-9 (Van Meter).
Albuquerque emphasized that the would-have-knetandard resolves maita inconsistencies
between officers at the scene. See Aug. 13atT683:12-24 (Van Meter)Albuquerque argued that
using “what a reasonabddficer on the scene would have knowstandard avoids relying on what
the officer who used fge is contesting if “what the officer @aiming is not what a reasonable
officer on scene would have known.”ug. 13 Tr. at 63:25-64:11 (Van Meter).

Albuquerque countered the OffiseAssociation’s claim thatdtstandard is inconsistent

with Graham v. Connor. See Aug. 13 Tr. at 646314 (Van Meter). Albuquerque further notes

that the Officers Assodi®n’s language “ties the City of Albuguggie to an unclear standard.”
Aug. 13 Tr. at 64:6-7 (VaMeter). It concludedyy clarifying that its dicers have received “Tier
1” training, which includes SOP § 2-57, and thaisy amendment to the policies would require
Albuquerqgue to retrain the officers on any newmdtad. Aug. 13 Tr. at 65:9-17 (Van Meter). See

Aug. 13 Tr. at 19:21-22 (Van Mer)(describing Tier 1 traing as a “video introduction”)
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The Court turned to Dr. Gingexho admitted that this is the$t time he has had to opine
on a policy to the Court, becau®e parties were able to resolve issues in the previous three
processes with which Dr. Ginger was involveade $ug. 13 Tr. at 66:4-11 (Ginger). Dr. Ginger
emphasized that, although he is concerned withafBafety, because he is a former police officer,
he approves the would-have-knowmstard, which is a standard tHaas been used for decades.”
Aug. 13 Tr. at 67:50 (Gingk See id. at 66:21-67:11 (GingeDr. Ginger desches the standard
as “anchored on objective articulatable evidenceithegquired to suppoen officer’s actions.”
Aug. 13 Tr. at 68:18-19 (Ginger). In responséhmCourt asking Dr. Ginger what he thought the
Court’s role should be, Dr. Gingstated that, as long as the ©ffis Association can show how
the policy has a “distinct and articulable negaiimpact on the Officers#sociation members, the
Officers Association should be labto go to the Court when ftas exhausted all of its other
options.” Aug. 13 Tr. at 69:1@5inger). See id. &9:11:16 (Ginger). Dr. Ginger notes that
language similar to the language at issue “has been used in every use of force development
process” that he has overseen. Aug. 13 Tr. 6228Ginger)._See idt 69:22-70:1 (Ginger).

The Court allowed the amici to speak, startivith the American Civil Liberties Union.
See Aug. 13 Tr. at 70:8-9 (Courtl.he American Civil Libertie&Jnion asked the Court to deny

the Officers Association’s objaonh, because Graham v. Connerthe minimum, and not the

maximum, standard. See Aug. 13 Tr. at 7227#aidle). The McGndon Subclass Members

then spoké? stating that the Court does not have thuthority to consider the Officers

10The McClendon Subclass is an amicus cucia@prised of individua who are part of
the McClendon, et al. v. City &lbuquerque, et al., No. 95-24 JAEBM, lawsuit. See Entry of
Appearance at 1, filed Janualky, 2015 (Doc. 52). The membene “people who have mental
and/or developmental disabilities who are ohetd by the Albuquerqugolice department.”
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Association’s Objection, because none of Albuquer the Constitution, any federal statue, or the
Settlement Agreement authorizeet@ourt to hear this Objeoti. See Aug. 13 Tr. at 72:16-22
(Cubra). The McClendon Subclass Members noed the Court had delegated some of its
authority to Dr. Ginger to resolve disputeadahat, because Dr. Ginger has made a decision,
“[tlhat’s the end of the conversation in termsdi$cretion, except as set forth in the Consent
Decree, and, of course, yonherent authority.”Aug. 13 Tr. at 73:25-74:3 (Cubra). See Aug. 13
Tr. at 73:17-74:3 (Cubra). The McClendon Subclass Members acknowledge that, had the Officers
Association brought a constitutional or federal alation claim, the Court could rule on that
claim. See Aug. 13 Tr. at 74724.7 (Cubra). The McClendoruBclass Members note, for future
reference, that the Court cagsolve an objection from the ited States or Albuquerque under
Settlement Agreement18. See Aug. 13 Tr. &@b6:13-24 (Cubra).

The Civilian Police Oversight Agency (“CPOA”) spoke n&xiSee Aug. 13 Tr. at 77:9-12
(Harness). The CPOA statdldat, after reviewing the OfficerAssociation’s Objection, they
oppose the Objection. See Aug. T8 at 77:13-20 (Harness). The Community Coalition then
spoke. _See Aug. 13 Tr. at 78:24-25 (Couithe Community Coalition voiced its support for
Albuquerque’s standard, stating tlitagends a “message” “to thernmunity about the change that
has come about because of this process.” Augr.]& 78:11-13 (Mathewson). See id. at 74:4-14
(Mathewson). The Community Coalition emphasittet, although law enfoetnent officers will
be held to a higher starmdia they will not needo change “how they gabout policing.” Aug. 13

Tr. at 78:17-18 (Mathewson).e8 id. at 78:14-20 (Mathewson).

The CPOA oversees APD and gives APD pogjajdance._See Civilian Police Oversight
Agency, City of Albuquerque, https://wweabg.gov/cpoa (last visited May 27, 2020).
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The Officers Association directed the CotartDr. Ginger’'s email chain, noting that Dr.
Ginger stated that he acciddiytayped SOP § 2-56 instead 80OP § 2-57, and that, therefore,
Ginger approved SOP § 2-57 and not SOP552-See Aug. 13 Tr. at 78:18-79:4 (D’Amato,
Court). The Officers Associationiterated that Judge Brack graati full intervenor status and
that thus the Officers Associati should be treated the sametesother parties. See Aug. 13 Tr.
at 80:25-81:1 (D’Amto)(citing Reply at 6 (citig Wright & Miller, 7C Fal. Prac. & Proc. Civ)).
The Officers Association explained that ieClendon Subclass Members “represented, and the
Court will see on its second ameddgettlement Agreement, that,fact OfficersAssociation is
a signatory to the Settlement Agreement.” AugTfL3at 81:8-10 (D’Amato). Thus, the Officers
Association argued, Albuquerquerngorrect that the Officers Assiation has standing only as to
issues involving the CBA.__See Aug. 13 Tr.84t10-13 (D’Amato). TheDfficers Association
noted that it has “been quite amenable toltg®m through Dr. Ginges process.”_See Aug. 13
Tr. at 81:16-18 (D’Amato). Thefficers Association urged the Catio see the importance of the
use-of-force policy for the Officerdssociation, even if the Caduconcludes that the Officers
Association has no standing to etjj to anything outside of tt@BA. See Aug. 13 Tr. at 82:1-8
(D’Amato). The OfficersAssociation concluded by asking thel€t to “at least give us standing
to argue that which affects our membéosh Aug. 13 Tr. at 82:12-15 (D’Amato).

The Court responded. See Aug. 13 Tr. at 82:U(}. The Court detled to sustain or
overrule the Objection at the hearing, although ieddhat it is likely to overrule the Objection.
See Aug. 13 Tr. at 82:19-21. The Court mused thatach the merits, it could characterize the
Objection as a motion to reconsidSOP § 2-57, see Aug. 13 Tr88t2-3 (Court), but stated that
the parties need to respéise deadlines, see Aug. 13 Tr. at 88:4Court). The Court stated that

its “initial thought isthat [it] will not be receptive to entertaining objectidnam the” Officers
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Association and encourages the Officers Assimriato “use [its] jawboning powers” with the
United States, Albuquerque, and Dr. GingerugA13 Tr. at 83:18-21, 2@ourt). See id. at
83:15-25 (Court). The Court saidathit is inclined to say #t only the United States and
Albuquerque are parties to the Settlement Agreerardtthat it is not inclined to exercise its
judicial power to order “those two parties to stimething they have nagreed to do.” Aug. 13
Tr. at 84:6-7 (Court)._See id. &:1-11 (Court). Th€ourt turned to the migs, explaining that

it thinks Albuquerque can impose a standard élkateds the constitution@dor, and that it does
not consider itsole to be to rewrite polies and rules. See Aug. 13 at 84:12-24 (Gurt). The
Court concluded by overruling the objection aedving the policy as is. See Aug. 13 Tr. at
85:9-10 (Court).

13. The Second MTI.

The Officers Association asks the Court to pértrto intervene as a party to the lawsuit
under Y 148 of the Second Ameddmnd Restated Court-Approved Settlement Agreement, filed
July 30, 2019 (Doc. 465-1)(“Second Amended I8etent Agreement”))._ See Memorandum in
Support of Albuguerque Police Officers Association’s Party Status atileddDecember 6, 2019
(Doc. 498)(“Second MTI”). On Ma28, 2019, the Officers Associati filed Objections to a new
use-of-force policy adopted by the Albuquerquéd@oDepartment._See Second MTI at 2. The
Officers Association argues the new use-otéopolicy would place its members in danger of
disciplinary actions as a result of “hindsighviesvs” and violate botlestablished caselaw and

Officers Association membersontractual rights. Second M@t 2 (citing_Graham v. Connor,

490 U.S. 386 (1989)).
The Officers Association says that, @tal argument on August 13, 2019, the Court

guestioned whether the Officerss&giation had standing to fien objection under § 148 of the
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Settlement Agreement, which states that “eitbenty” may ask the Court to resolve a matter.
Second MTI at 2. The Officers Associatiorpoets that, at the August 13, 2019, hearing, the
United States “admitted to the Court” that the Officers Association waghatparty to the case
when § 148 was written, and thfid48 does not contemplate thii€2rs Association as a party.
See Second MTI at 2. According to the OfficAssociation, the Unite&tates suggested that,
although the Officers Association had participatethe use-of-force policy’s development, “this
may not have elevated its stlmg to object under the Court@rder.” Second MTI at 2. The
Officers Association states that Albuquerqueguad that SOP § 2-57 does not violate the CBA,
which “was [Judge Brack’s] concern when it allaxtbe [Officers Assoct#on] to intervene” and
that the Officers Associationvould have recourse to a dhibited Practice Complaint if
Albuquerque violated the Office Association’s rights. e€tond MTI at 3. The Officers
Association attempts to refutkis argument by citing Judge &k’s comments that it would be
inefficient for the Officers Assoation to seek relief ianother court. See Second MT]I at 3 (citing
MTI MOO at 9 (Brack, J.)). The Officers Assodtat reiterates Dr. Ginger's assessment that the
Officers Association should havsome outlet to the Court whell the other avenues have been
exhausted . . . but that doesn’t remove someasdytirden of proof to show where [sic] it is we
are trying to do has a distinct and negative impadhe members of the APOA.” Second MTI at
3 (quoting Aug. 13, 2019 Tr. at 69:11-13 (Ginger)).

The Officers Association arguesathits right to intervene and “to participate in this matter
as a full party . . . was granted by the Courtwaitt restriction.” Second MTI at 4 (citing MTI
MOO (Brack, J.); Original Settlement Agreem&®O). The Officers Association reiterates that
Judge Brack granted the Officekssociation’s motion to intervene as a matter of right to allow

the final Settlement Agreement to “fully addresls& Officers Association’s concerns. Second
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MTI at 4 (citing MTI MOO (Brack, J.)). Judge &tk ordered the Officer's Association to “state
its formal objections on the reah ‘as a party to the case,3econd MTI at 4 (quoting MTI MOO
(Brack, J.)), and repeated thpssition in its Original Setthaent Agreement MOO, see Second
MTI at 4 (citing Original Settlement AgreementND at 14(c)). The Officers Association cites
Judge Brack for the proposition that “the Uniors laaright to present objections to the proposed

agreement.” Second MTI at 4 (citing MTI MOOrégk, J.); Local No. 93 v. Cleveland, 478 U.S.

at519). Italso notes that Judge Brack would auppirove provisions of tregreement that directly

conflict with the Union[’]s Collective Bargaininggreement . . . or State law.” Second MTI at 5

(citing Johnson v. Lodge No. 93, 393 F.3d at 1107-08).

The Officers Association notekat Judge Brack concludedatithe Original Settlement
Agreement’s { 338, which provides for the partiability to make chages to the Original
Settlement Agreement, to be another factor fiamgothe Officers Assocteon’s intervention as a
party. See Second MTI at 5 (citing MTI MOO (BradK). According to the Officers Association,
such status would ensure the ©dfis Association had “sufficieiiasis to object” to changes in
the Original Settlement Agreement and would be consistent with the rule that “parties who choose
to resolve litigatiorthrough settlement mayot dispose of the claims afthird party, and . . . may
not impose duties or obligations on a third paritheut that party’s agemment.” Second MTI at

5 (quoting Local No. 93 v. Cleveland, 478 U.S. 50824). According to th®fficers Association,

Judge Brack concluded that thedification process laid out in3B8 would not impair Officers
Associations interests, because the Officersofmtion’s party status/ould ensure that the
Officers Association has “notia@nd an opportunity to respondicthat the Officers Association
would be able to “file its objections, or its inteaffile an objection, withi0 days of the proposed

modification.” Second MTI at 5 (quoting Onmal Settlement Agreement MOO at 28). The
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Officers Association argues th#tese rulings demonstrateathJudge Brack envisioned the
Officers Association’s participation as a party in the Original Settlement Agreement and
envisioned the Officers Associati's use of f 148 to object the other parties’ actions. See
Second MTI at 5-6.

The Officers Association next addresske Court’s inquiry whkther the wording of
“either party” in § 148 refers only to the Unit8thtes and Albuquerqued, therefore, precludes
the Officers Association’s Objections purstiaa § 148. Second MTI at 6. The Officers
Association states that “theoQrt has already ruled on this mattand adds that “provision 338
was one of the reasons to pdrthe APOA to interene.” Second MTI at 6 (citing Original
Settlement Agreement MO& 25). In addition, the Officelsssociation notes that Albuquerque
and the United States drafted thierding of “either party” in 148 before Judge Brack admitted
the Officers Associations a party.

Next, the Officers Association invokes judicedtoppel in support dfis assertion of full
party status, arguing that “[jjucial estoppel prevents a pamsho has successfully assumed a
certain position in judicial proceedings from thessuming an inconsistent position, especially if
doing so prejudices a party who has acquiescéukifiormer position.” Second MTI at 6 (citing

S.W. Steel Caoil, Inc. v. Redwood Fire @as. Ins. Co., 2006-NMCA-151, 1 18, 148 P.3d 806;

State v. St. Cloud, 465 N.w.2d 177 (S.D. 1991)). Uiigcers Association sttes that a party

“cannot play ‘fast and loose’ with the Court byadlging legal positions in the midst of a suit.”

Second MTI at 6-7 (quotin@itizens Bank v. C & H Const& Paving Co., 1976-NMCA-063, 1

43,552 P.2d 796, 803). It points ¢t neither the United Statesr Albuguerque appealed “this
Court’s ruling that the APOA participate as party, to include # APOA’s participation

concerning changes that wouldinade to the Settleemt Agreement pursuata paragraph 338.”
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Second MTl at 7. Furthermore, t@dficers Association asserts thivas consulted at least twice
on modifications to the First Amended SettlemAgteement in the last year, and neither the
United States nor Albuquerquejetted to its June 2018 intemtion under the First Amended
Settlement Agreement 148 rediag the United States’ propad promotional policy. _See
Second MTI at 7. It notes that Judge Brackvedld the Officers Association to brief fully the
matter and issued an order granting partial rétieghe Officers Association. See Second MTI at
7. The Officers Association argues that the ipart‘failure to object to the APOA’s use of
paragraph 148 to file its objection concerning thepstion policy” provides telling insight into
the parties’ interpretain of Judge Brack’s order on the @#rs Association’s status. Second
MTl at 7.

The Officers Association nedrgues that in thiour-and-a-half year of negotiation, the
United States, Albuquerque, and JadRyack have not piihe Officers Associon on notice that
the Original and First Amended Settlement Agreemémii$ or restrict its participatory status.
See Second MTI at 8. Any objectiatusits status should have bemsed at the beginning of the
proceedings, the Officers Association argumsd the Officers Assodian has relied on its
position as a party throughout this time. Seeddd MTI at 8. Over the United States’ and
Albuquerque’s opposition, Judge Brack granted @fécers Association fill party status to
“[e]nsure the Court could properly enforce the Order and . . . allow the APOA to protect its CBA
and to participate in any modiftion of the [Settlement Agreement].” Second MTI at 8.

Finally, the Officers Associaih raises the law-of-the-case doctrine: it argues that because

Judge Brack has already decided the Officers éiaon’s party status, new arguments to limit it

“relate to the same issues reaogrwithin the same suit.” SecoMill at 9 (citing Alba v. Hayden,

2010-NMCA-037, 237 P.3d 767; Cordova v. Lars2004-NMCA-87, 1 10, 94 P.3d 830; United
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States v. Alexander, 106 F.3d 874, 876 (9th Cir. )99Similarly, the Officers Association argues

that the law-of-the-case docteimpplies, because Judge Braakting for the District of New
Mexico, has “already interpreted wording in paegdr 338 that is substantially similar to the
wording in paragraph 148" artths permitted the APOA to “ugmragraph 148 to challenge a
policy issued by the City.” Second MTI at 9.

14. United States Second MTI Response.

The United States responds. The United St&esponse to Memoranch of Intervenor
Albuquerque Police Officers Association afiled December 19, 2019 (Doc. 500)(“United States
Second MTI Response”). While the United 8saticknowledges theff@@ers Association’s
participation as an intervenor over the lasefyears, it considers the Officers Association’s
intervention “limited to the protection of iteembers’ collective bargaing rights” and agrees
with the Court’s oral ruling that the OfficefAssociation cannot object to an APD policy, because
it is not a party to the Firstmended Settlement Agreemetitnited States Second MTI Response
at 1. The United States affirmsetkalue of the Officers Associati’s participation in the process
so far, particularly in terms of: (i) its ability t@ise issues that affect APD officers’ safety and
legal and constitutional rights; and (ii) its rolecmmmunicating with officers about the Settlement
Agreement._See United States Second MTI Response at 2. The United States defines the issue
not as whether the Officers Association can cam@ito assist the parties and Ginger with the
Second Amended Settlement Agreement’s implentientaut “whether the Officers Association,
as an intervenor, can seek relief from the €Cadren APD institutes a fioy that the Officers
Association finds objectiofde.” United States Second MTI Response at 2.

The United States notes thaistiquestion arose four monthfer the finalization of SOP

8 2-57, when the Officers Association filed a netobjecting to one sentain the policy. United
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States Second MTI Response at 2 (citing Jan. 31lEttki2; Objection a2-3). The United States
notes that, after responses from and repliethbyUnited States, Albuguerque, and the Officers
Association, the Court heldrearing on the Officers Associatig Objection, which it overruled
from the bench._See United States Second MEpBRese at 3 (citing Aug. 13 Tr. at 84-85). The
United States notes that the Court’s “inclinatiortake a position that onthe City and the United

States are parties to this agreement” and thet@aeticence to exerciseaw judicial power” by
“telling those two parties to do something thatythhave not agreed to do” are correct. United
States Second MTI Response at 3 (quoting Tr. at 84:5-7 (Court)). The States characterizes

the Court’s oral ruling on the Offers Association’s Objection asditsistent with the terms of the
Settlement Agreement, which defsihe parties to the agreement as the City of Albuquerque and
the United States.” United States Second MTI Response at 3. The United States contends that the
Court’s decision “finds aple support in the Federal Rules @ivil Procedure and cases in the
Tenth Circuit.” United States Second MTI Respoat3. The United States makes two primary
points in its argument: (i) the Ofkers Association is not a party to the Second Amended Settlement
Agreement; and (ii) the Officelsssociation’s SOP Objections avatside its scope of rights as

an intervenor, which are limited to protectitgyCBA. See United States Second MTI Response
at 5-6.

First, the United States argues that the Offiokssociation is not a party to the Second
Amended Settlement Agreement by referring tdeig, which defines the p#es as “the United
States of America and the City of AlbuquergueJnited States Second MTI Response at 3
(quoting Second Amended Settlement Agreemeri)at It notes thathe Second Settlement

Agreement assigns the partigsifnerous rights and responsibilitiesicluding the “ight to seek

relief from the Court regarding disagreartse about APD’s Settlement Agreement-related
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policies” and did not moél these terms when it granted th#i€ers Association’s MTI. United
States Second MTI Response at 4 (citing 8édcdmended Settlement Agreement § 148; MTI
MOO (Brack, J.)). Rather, ¢hUnited States contends, JudBeack granted the Officers
Association’s MTI only because of the OffiseAssociation’s bargaing relationship with
Albuquerqgue, recognizing its intere@st‘ensuring the integrity” ofhe CBA, United States Second
MTI Response at 4 (citing Original Settlemégreement MOO at 14; MTI MOO at 6 (Brack,
J.)), and by granting the MTI, Brack did not gittke Union . . . the poweto veto the proposed
Agreement,” United States Second MTI Responge(eiting MTI MOO at 9 (Brack, J.)).
Second, the United States argues that thec@#i Association’s policy objections were
“outside the scope of itdghts as an intervenor.” Unitedd®s Second MTI Response at 4. It
argues that an “intervention ofgtit . . . may be subject to apprige conditions orestrictions
.. .,. and the court may “imposgppropriate conditions on an intenor.” United States Second
MTI Response at 4 (quoting advisory committeeendd Fed. R. CivP. 24 (1966 Amendment),

and citing_Swelpi, LP v. Mora Cty., M., 14-CV-0035 JB/SCY, 2014 WL 6983288, *46 n. 20

(D.N.M. Dec. 5, 2014)(Browning, J.)). The Uniteca®s also cites TenfBircuit caselaw that
permits district courts “broad discretion 8@t conditions and restrictions on the scope of
intervention,” and for affirming disict court rulings “limiting interenors’ roles in cases involving

consent decrees.” United Stagecond MTI Response at 5 (citiS8an Juan Cty. v. United States,

503 F.3d at 1189; Johnson v. Lodge No. 93, 393 F.3d at 1108)Uniteel States “welcomes the

Officers Association’s continued giipation . . . as amtervenor and values its perspectives and
insights” but disagrees that this involvement dti@xtend to objecting to an APD policy that is

unrelated to its interest in cotiive bargaining rights. United &@es Second MTI Response at 5.
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In support of this argument, the United Statsserts that Judge Brack did not extend the
Officers Association’sights as an intervendto issues beyond the CBA” when the Officers
Association raised objections to the OrigiBaittlement Agreement $ed on purported conflicts
with the CBA. United States Second MTI Respoaisg-6 (citing Intervenor’s Objections to the
Proposed Settlement Agreement, filed MwarB, 2015 (Doc. 105)(“Officers Association’s
Settlement Agreement Objections”); Settlementelgnent MOO at 15). According to the United
States, Judge Brack reviewed the Officers Agdmn’s Objections and determined that the
Original Settlement Agreementddnot conflict with the CBA ostate law before confirming it.
United States Second MTI Resporagé (citing Original Settlenme Agreement MOO at 14-28).

In terms of the Officers Assa@tion’s objection to SOP § 2¢5the United States notes that
the Officers Association has not asserted emyflict between th&€BA and SOP § 2-57, but
“objected to [only] one s#ence in the policy on éhground that it was inconsistent with the law.”
United States Second MTI Respomas® (citing Objections; Objéon Reply). The United States
notes that the Offiers Association argued foretfirst time in its Deamber 2019 Second MTI that
there is a conflict between SOP § 2-57 and the Officers Asgwcimembers’ “contract rights,”
but the United States argues ttta Officers Association did natentify a specific CBA. United
States Second MTI Response at 6 n.4 (citing Qfidessociation Memo at 2). Because the
Officers Association does not raise the CBAtsarguments against SOP § 2-57 at the August,
2019, hearing, the United Stateserss that the Couttappropriately ruled”that the Officers
Association’s objection to SOP § 2-57 was beydinel scope of the Offers Association’s

intervention. _See United Sémt Second MTI Response at 6.
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15. Albuquergue Second MTI| Response.

Albuquerque responds. _ See City of Albuguerque’'s Response to Intervenor’s
Memorandum in Support of Albuquerque PolicHig@rs Association’s PaytStatus at 1, filed
December 20, 2019 (Doc. 501)(“Albuquerque @etMTI Response”). Albuquerque urges the
Court to deny Officerg\ssociation’s Objection to SOP 857 While the Officers Association
objects to the proposed use-of-ferstandard -- “what a reasonabfécer would have known” --
Albuquerque counters that thésandard is drawn from contliag Supreme Court and Tenth

Circuit caselaw. Albuquerque Second MTI Respoais2 (citing Graham v. Connor, 490 U.S. at

386; Weigel v. Broad, 544 F.3d at 1152-53). Albuquerque notes that APD “has now delivered

most of the training on the use of force . . . podii@nd that they will be operative in January
2020. Albuquergue Second MTI Response at 2.

Albuquerque argues that caselaw involving dyp@atervening in a&ase with a settlement
agreement “generally focuses on the party’sr@dts regarding objecting to the consent decree
itself,” but this intervention “dag not mean that it can veto teettlement,” so long as “the
settlement is reasonable, faamd consistent with [federal law].” Albuquerque Second MTI

Response at 3 (citing WildEarth GuardiansWS. Forest Serv., 778 F. Supp. 2d at 1149).

Albuquergue cites the Court’s hahdj in WildEarth Guardians v. Uei States Forest Service for

the rule that a “non-consenting intenor may object to the apprdwd a settlement agreement if
the decree adversely afits its legal rights or interests.Albuquerque Second MTI Response at

3 (citing WildEarth Guardians v. U.S. Forest Serv., 778 F. Supp. 2d at 1149). Albuquerque also

refers to Johnson v. Lodge N8&3, where the Tenth Circuit died the union-intervenor’s

objections to the Settlement Agreement, becatete law did not givéhe union the “unfettered

right” to “insist on partialar terms and conditioraf employment, and to &m arbitrate the City’s
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failure to acquiesce to thoserpieular terms.” Albuquerqueggond MTI Response at 3 (quoting

Johnson v. Lodge No. 93, 393 F.3d at 1104-07).

Albuquerque urges the Court to decide whether the Labor Ordinance or the CBA provide
grounds for the Officers Associati@Objection before the Court twrto the Objection’s merits.
See Albuquerque Second MTI Response at 3-4.eré/lthe intervenor is not a party to the
settlement agreement and fails to meet traghiGtanding requirements, Albuquerque contends
that the intervenor cannot obje¢ctthe agreemenflbuquerque Second MTI Bponse at 4 (citing

N.M. ex rel. State Eng’r v. Carson, 908 F.3d 6885-66 (10th Cir. 2018)). Albuquergue argues

that, although the Officers Association’s oltjen is to a SOP and not to the Settlement
Agreement, state law, the Labor Ordinance #red CBA all grant it tk right to “develop and
implement such directives|,] rules[,] and regulat as may be deemed necessary to the employer
for the conduct of affairs of the Departmen®&lbuquerque Second MTI Response at 4 (quoting
CBA § 32.1, at 41)). Albuquerque argues that$lecond Amended Settlement Agreement gives
the United States and Dr. Gingerbut not the Officers Associam -- the right to bring policy
objections to the Court, and in granting the €ffs Association’s motion to intervene, Judge
Brack did not expand the Officers Association’s authority. See Albuquerque Second MTI
Response at 4-5.

Albuquerque contends that the OfficerssAciation’s objection to SOP § 2-57 lacks
support of any showing that “th@ovision violates statlaw or the CBA,” otthat it “imposes a
new obligation on the Officers’ Association Albuquerque Second MTI Response at 5 (citing

Johnson v. Lodge No. 93, 393 F.3d at 1105-06). heartAlbuquerque notebat the Officers

Association did not demonstrate: (i) any injuryfact to itself or its members; (ii) a causal

connection between the injury and the conduauastion; (iii) that davorable decision would
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redress that injury; or (iv) that the Officelssociation suffered any legal prejudice. See

Albuquerque Second MTI Response at 5 (citing Nelrel. State Eng’r v. Carson, 908 F. 3d at

666). Albuquerque quotes the Tenth Circuit: “lethpplicant is granted intervention because of

an interest that may be injured by the litigatiodoies not follow that the intervention must extend

to matters not affectintpat interest.” Albuquerque Second MHesponse at 5 (quoting San Juan

Cty. v. United States, 503 F.3d at 1189).

Albuquergue next argues that the United States Dr. Ginger adequately represent any
interest the Officers Association may have iswging “policies enacted by the APD are consistent
with the Settlement Agreement and the law”: ahtends this interest e only basis for an
objection “pursuant to paragras 147 and 148 of the SettlemeAgreement.” Albuquerque
Second MTI Response at 5. Albuquerque arguesiithbut a nexus tahe rights protected by
the CBA,” the Officers Asociation cannot demonstrate an riese that justies bringing an
objection before the Court. Albuquere Second MTI Response at 5.

With regard to previous court orders dhe Officers Association’s party status,
Albuquerque argues that, while Judge Brack grante®fficers Association the “right to present
objections to the proposed Agreement,” he oveduhose objections, bacee he did “not find
any direct conflicts with th€BA, state, or federal law.” Albuquerque Second MTI Response at
6 (quoting Original Settlemem{greement MOO at 14-15, 29). Alquerque pointsut that the
Officers Association did nabbject to the Second Amended Settlement Agreement’s 1 147 or
148, which refer to the United States and Albuquergselasparties to the Agement: “[Jf either
party disagrees with the Monitor’s resolutiontloé objection, either party may ask the Court to
resolve the matter.” Albuquerque Secold| Response at 6 (quoting Second Amended

Settlement Agreement  148); Atiluerque Second MTI Responsesat. 4. Albuquerque notes
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that, in addition to the Officer&ssociation’s lack obbjection to {1 14@nd 148, Judge Brack did
not order the Officers Association a party to thegiDal Settlement Agreement, and therefore the
terms “party” and “paréis” in the Second Anmeled Settlement Agreement do not include the
Officers Association. Albuquerque’s Respenat 6 (quoting Second Amended Settlement
Agreement {1 147-148).

Albuquergque argues that when Judge Brackdrtiet “[n]othing in this court-approved
Agreement supersede®tBA,” Judge Brack “did not grattie APOA greater rights than it has
pursuant to the CBA,” or alter iterms. Albuquerque Second MTIgp®nse at 6 (quoting Original
Settlement Agreement MOO at 18 ccording to Albuquerque, alldng the Officers Association
to use | 148 to object to a policy alreagpved by the DOJ, Albuquerque, and the Monitor,
would frustrate the employer’s right under thabor Ordinance and CBA “to develop such
directives],] rules[,] and regulations as maydeemed necessary to the employer.” Albuquerque
Second MTI Response at 6 (quoting CBA § 32.1)(imdkquotation marks omtéd)(alterations in
Second MTI Response). Albuguerque argues thatimgpthe Officers Assoation to read 148
in this way would contradictudige Brack’s holding that the @mal Settlement Agreement does
not supersede the CBA. Sedtjuerque Second MTI Responsé& atAlbuquerque emphasizes
its rights under the Labor Ordinance and the GBAmanage and . . . exercise judgment on all
matters” and to “develop and implemé@epartment policy” so long &sdoes so consistently with
the CBA and state law. Albuquerque Secondl €&sponse at 7 (quat Original Settlement
Agreement MOO at 15, 27 (Brack,)(quoting Labor Ordinance32-5; CBA 8§ 2.5, 32.1)).

Addressing the Officers Ass@tion’s argument that it hasuff party” status, Albuquerque
responds that this position is “inconsistenthwihe case law upon whidhe Court relied in

exercising its discretion to allow the APOA to intervene.” Albuquerque Second MTI Response at
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7 (citing Second MTI at 4). For ample, in Local No. 93, Internatial Association ofFirefighters

v. Cleveland, the Supreme Court “declinedcnsider arguments where the union did not
demonstrate that the consentig® impinged on the union’s rights . under law or the CBA.”
Albuquergue Second MTI Responsé dtiting 478 U.S. at 530). Albugrque also contends that
the Officers Association’s assertiohfull-party status is incondisnt with Judg@&rack’s rationale
in allowing the Officers Asociation to intervene gnfto protect the interestset forth in the CBA
and labor-relations laws.” Albuquerque Second MTI Response at 7 (citing MTI MOO at 6 (Brack,
J)).

Next, Albuquergue rejects the Officers Assicin’s judicial estoppel argument, because
“it misconstrues the City’s argument.” Albuquerque Second MTI Response at 8. Albuquerque
does not object to challengesrrahe Officers Associationbaut Second Amended Settlement
Agreement provisions that impdire Officers Association’s or iteembers’ righd under the CBA
or under the law: for example, when the ©dfis Association argued its objections to
Albuquerque’s promotional policy before th€ourt, Albuquerque did not object._ See
Albuquerque Second MTI Response at 8 (citingtibto for Court Acceptace of the City’s
Proposed Promotional Policy, filed May 29, 2qD®c. 374)(“City of Albuquerque’s Proposed
Promotional Policy Motion”)). Ircontrast, Albuquerque arguesthhe Officers Association’s
objections to the “would-have-known” standardmidd relate to “any provision of the CBA or any
term or condition of employnm.” Albuquerque Second MTI Response at 8. Further,
Albuquerque argues that, daise this Objection is the firStne the Gficers Association has
brought an objection with “no clear relationshighe CBA or labor-relations,” it has never before
needed to object to Officers Association’s o6& 148. In sum, Albuquerque “merely objects to

allowing the Officers Association to exercisghis reserved to [Alluerque] by law and the
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CBA, specifically the right to managjee day-to-day affairs of APD? Albuquerque Second MTI
Response at 8.

Nevertheless, Albuquerque does abject to “inclusion of th©fficers’ Association in the
policy development process,” the Officers Assocrdigresence at policy meetings, its ability to
provide written comments on polisigor “its vote at the [Policgnd Procedures Review Board].”
Albuquerque Second MTI Response at 8. Albuquesjates that it “wlcomes the input of
officers and the APOA regarding its policieahd has given it “nusrous opportunities for
comment.” Albuquerque Second MTI Respons8 &titing Albuquerque Objection Response).
For the above reasons, Albugueequrges the Court to overrutee Officers Association’s
objection. _See Albuguerque Second MTI Response at 9.

LAW REGARDING FEDERA L COURT JURISDICTION TO ENFORCE
SETTLEMENT AGREEMENTS

“Once a lawsuit is settled and dismissélak district court dog not generally have
‘ancillary jurisdiction to enforce the parties’ setnent agreement. Agdrict court can, however,

retain jurisdiction over a settlemeagreement if the order of dismissal shows an intent to retain

jurisdiction or incorporates the settlement agreen’ McKay v. United States, 207 F. App’x.

892, 894 (10th Cir. 2006)(unpublishéifjjuoting Morris v. City ofHobart, 39 F.3d 1105, 1110

12The Court presumes Albuquerque was refertimgts own rights -- rather than the
Officers Association’s rights -- ithis sentence: “The City merebpjects to allowing the Officers
Association to exercise rightsserved to it by law and the CBApecifically the right to manage
the day-to-day affairs of APD.” Alquerque Second MTI Response at 8.

3McKay v. United States is an unpublishegdinion, but the Court can rely on an
unpublished opinion to the extentiieasoned analysis is persuasivéne case before it. See 10th
Cir. R. 32.1(A), 28 U.S.C. (“Unpublished decisi@re not precedential, but may be cited for their
persuasive value.”). Theenth Circuit has stated:
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(10th Cir. 1994), and citing Kokkonen @uardian Life Ins. Co. of Am511 U.S. at 380-81)).

Accordingly, a federal court doest, ipso facto, have jurisdicti over a settlement agreement by
virtue of the settlement agreement resolving clairhigh the federal cougreviously entertained.

See Marcotte v. Burlington N. Santa Fe Rail Cdxe. CIV 04-0836 JB/RLP, 2007 WL 5685129,

at *12 n.5 (D.N.M. Oct. 11, 2007)(Browning,)dThe Court has, however, no ancillary
jurisdiction over the settlement agreement of théigm because the Court did not explicitly retain
such jurisdiction in its order dismissing tle@se with prejudice pursuant to joint motion.”).
Reference to the settlement agreement éndider dismissing a case necessary for a
court to retain jurisdiction over the agreemafter dismissing the parties’ claims which the
settlement resolved, unless the Court has amperent basis for jurisdiction over the agreement.
“Unless incorporated into a judgntenf the court, a settlement agraent is ‘a contract, part of

the consideration for which [i]s dismissal of afJit.”” Beetle Plasticdnc. v. United Ass’'n of

Journeymen & Apprentices 8lumbing & Pipefitting Indus97 F.3d 1464, at *1 (10th Cir. Sept.

19, 1996)(unpublished table decision)(quotitmkkonen v. Guardian Life Ins. Cdb11 U.S. at

381). “Without reservation by the court . . . #enust be an independent basis for federal

In this circuit, unpublishedrders are not binding predent, . . . And we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue in a caisé would assist the court in its disposition,
we allow a citation to that decision.

United States v. Austin, 426 F.3@66, 1274 (10th Cir. 2005). The Court concludes_that McKay
v. United States, Beetle Plasti@isc. v. United Ass’n of Journeyem & Apprentices of Plumbing
and Pipefitting Indus., In re $E Ute Distrib. Corp. v. Norton, Wallace v. United States, and Smith
v. U.S. Parcel have persuasive value with respextaterial issue and walkssist the Court in its
disposition of this Mem@ndum Opinion and Order.
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jurisdiction.” Morris v. City of Hobart39 F.3d at 1110-11 (citing Kokkonen v. Guardian Life Ins.

Co. of Am, 511 U.S. at 382).

If the parties’ “obligation tawomply with the terms of the settlement agreement had been
made part of the order of disssal -- either by sepate provision (such as provision ‘retaining
jurisdiction’ over the settlement agreement) kor incorporating the terms of the settlement

agreement in the order,” the situation is différeKokkonen v. Guardian Life Ins. Co. of Am.

511 U.S. at 381. “In that event, a breach of threegent would be a violation of the order, and

ancillary jurisdiction to enforce the agreemewind therefore exist.” Kokkonen v. Guardian Life

Ins. Co. of Am, 511 U.S. at 381. On the other hand H§tjudge’s mere awareness and approval
of the terms of the settlementragment do not suffice to makeeth part of his order.”_Kokkonen

v. Guardian Life Ins. Co. of Am511 U.S. at 381. €& Macias v. N.M. Deptif Labor, 300 F.R.D.

529, 547-48 (D.N.M. 2014)(Browning, J.).

LAW REGARDING ERIE AND THE RULES ENABLING ACT

“In diversity cases, the EFi& doctrine instructs that federal courts must apply state

substantive law and federal procedural lalR&cher v. Westlake Nursing Home Ltd. P’ship, 871

F.3d 1152, 1162 (10th Cir. 2017). “If a federal rafecivil procedure answers the question in
dispute, that rule governs our decision so long dsees not ‘exceed[ ] statutory authorization or

Congress's rulemaking power.”” Racher v. W& Nursing Home Ltd?’ship, 871 F.3d at 1162

(quoting_Shady Grove Orthopedic Assocs., P.Alistate Ins., 559 U.S. 393, 398 (2010)(“Shady

Grove”)). “When faced with a choice betweestate law and an alledly conflicting federal

rule,” the Tenth Circuit “follow[s] the framesvk described by the Supreme Court in [Shady

YErie R. Co. v. Tompkins, 304 U.S. 64 (1983).

-97 -



Grove], as laid out by Justice Stevens indaacurring opinion.” _Racher v. Westlake Nursing

Home Ltd. P’ship, 871 F.3d at 116ZFirst, the court mustiecide whether thecope of the federal

rule is sufficiently broad to control the isshefore the court, thelg leaving no room for the

operation of seemingly conflictinstate law.”_Racher v. Westkakursing Home Ltd. P’ship, 871

F.3d at 1162 (citations and quotations omitted)er&hs a conflict betweeiederal and state law
if there is a “direct collision” that is “unavoidah! but there is no collisivif the state and federal

rules “can exist side by side .each controlling its own sphere @fverage.”_Racher v. Westlake

Nursing Home Ltd. P’ship, 871 F.3d at 1163 (citations omitted). If theme d@irect collision,

“there is no need to consider whether the faldeule is valid, and instead, the analysis must

proceed under Erie.”_Racher v. Westlake Nursing Home Ltd. P’ship, 871 F.3d at 1163. If there

is a direct collision, a court must follow the fedemalk if it is a valid exercise of the Supreme
Court’s rulemaking authdy under the Rules Enéibg Act, 28 U.S.C. § 2072hat is, it must “not

abridge, enlarge or modify a substantive rig@8 U.S.C. § 2072(b)._ See Racher v. Westlake

Nursing Home Ltd. P’ship, 871 F.3d at 1163-64.

Justice Stevens, in his controllisgncurrence in Shady Grove, addressed
how, in a diversity case where state sutitsta law applies, to analyze whether a
federal rule of procedure aliges, enlarges onodifies a substantive right. [Shady
Grove, 559 U.S. at 418-21 (Stevens, J., camugly |; see Gaspar [v. Center for
Humanities, Inc.], 518 U.S. [415] at 42¥906)]. Justice Stevens advised courts
not to rely on “whether the state law at issue takes the form of what is traditionally
described as substantive or procedur@hady Grove, 559 U.S. at 419 (Stevens, J.,
concurring). Rather, a momneianced approach is recpd. [Shady Grove, 559 U.S.
at 419-20]. Justice Stevens observed tha} state procedural rule, though
undeniably ‘procedural’ in the ordinaryrsee of the term, magxist to influence
substantive outcomes, and may in some instances become so bound up with the
state-created right or remedthat it defines the scope tfat substantive right or
remedy.” [Shady Grove, 559 U.S. at 419¢{2idation andnternal quéation marks
omitted). One example of such a law is agadural rule that “iay . . . define the
amount of recovery.” [Shady Grove, 559 Ua5.420]. Ultimatly, a court must
consider whether the federal procedurde has displaced “a State’s definition of
its own rights or remedies[Shady Grove, 559 U.S. at 418Jj.so, the federal rule
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may be invalid under the Rules Enablingt decause the federal rule abridges,
enlarges or modifies a state substantive right.

Racher v. Westlake Nursing Home Ltd. P’ship, 871 F.3d at 1164 (citaoitsed)(alteration in

the original)(quoting Shady Grove, 559 U.S. at 208(Stevens, J., concurring)). “[W]hen state
law creates a cause of action, it also defines thggesof that cause of action,” which includes “the

applicable burdens, defenses, and limitationB&4cher v. Westlake Nursing Home Ltd. P’ship,

871 F.3d at 1164-65. Consequenttyen though burdens of prodffirmative defenses, and
liability limitations are all legal concepts thaavor of procedure, “[flailing to enforce such
attendant attributes of a state law would leadlifterent measures dhe substantive rights

enforced in state and federaluets,” i.e., would modify substdive rights. _Racher v. Westlake

Nursing Home Ltd. P’ship, 871 F.3d at 1165. See Walker v. Spina, 359 F. Supp. 3d 1054, 1082-

83 (D.N.M. 2019)(Browning, J.).

LAW REGARDING GOOD C AUSE TO MODIFY SCHEDULING ORDER DEADLINES

“The District Court has wide discretion in its regulation of pretriattens.” Si-Flo, Inc.

v. SFHC, Inc., 917 F.2d 1507, 1514 (10th Cir. 199@®cheduling orders, however, “may be

modified only for good cause and with the judgeomsent.” Fed. R. Civ. P. 16(b)(4). Accord

Street v. Curry Bd. of Cty. Comm’rs, 2008 WB2/671, at *6. The advispcommittee notes to

rule 16 observe:

[T]he court may modify tbé schedule on a showing of good cause if it cannot
reasonably be met despiteetdiligence of the partyegking the extension. Since
the scheduling order is entdrearly in the litigationthis standard seems more
appropriate than a “manifesjustice” or “substantial hardship” test. Otherwise, a
fear that extensions will not be gtad may encourage counsel to request the
longest possible periods for compiegipleading, joinder, and discovery.
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Fed. R. Civ. P. 16(b)(4) advisoopmmittee’s note to 1983 amendrheihe Court has stated in
the past: “Properly construedjdod cause’ means that schedulingdimes cannot beet despite

a party’s diligent efforts.”_Street Qurry Bd. of Cty. Comm’rs, 2008 WL 2397671, at *6.

Other courts within the TemtCircuit have held that

the good cause standard primarily considers the diligence of the party . . .. The
party seeking an extension must show that despitelidlgence it could not have
reasonably met the scheduled deadlines. Carelessness is not compatible with a
finding of diligence and offenso reason for a grant of relief.

Pulsecard, Inc. v. Discover Card Servs. Irk68 F.R.D. 295, 301 (D. Kan. 1996)(Rushfelt,

M.J.)(alteration in dginal)(internal quotation marks omittedrhe Honorable Dale A. Kimball,
United States District Judge for the United Stddestrict Court for theDistrict of Utah, found
“good cause” existed to amend ttaurt’'s scheduling order whenetltourt decidetb permit the

plaintiff's counsel to withéiw as counsel. Kee v. Fifth Third Bank, No. CIV 2:06-00602-DAK-

PMW, 2008 WL 183384, at *1 (D. Utah Jan. 17, 2008)(Kafthkl.). Judge Kimball reasoned: “In
light of the court’s decision to pmit [counsel] to withdraw . . . thcourt has determined that good
cause exists for amending the existing schiedurder.” 2008 WL 183384, at *1. Similarly, this
Court has found good cause to amend a schedalihgy when a party deonstrates their due

diligence and the amendment will not cause “undrggudice or harm” to the opposing party.

Walker v. THI of N.M. at Hobbs Ctr.262 F.R.D. 599, 604-605 (D.N.M. Oct. 8,

2009)(Browning, J.).

LAW REGARDING INTE RVENTION AS A MA TTER OF RIGHT

Federal Rule of Civil Procedure 24fapvides for intervention as a right:

@) Intervention of Right. On timely motion, th court must permit
anyone to intervene who:
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(1) is given an unconditiah right to intervene by a
federal statute; or

(2) claims an interest relating to the property or
transaction that is the subjecttbe action, and is so situated that
disposing of the action may as agtical matter impair or impede
the movant's ability to protect iigterest, unless existing parties
adequately represent that interest.

Fed. R. Civ. P. 24(a). The movant bears the buadestablishing its right to intervene. See

United States v. Tex. E. Tran@sion Corp., 923 F.2d 410, 414 (Rir. 1991). A cart generally

may not consider concerns of judicial ecoyoand efficiency when ruling on a request to

intervene as a right. See United Stategwvion Elec. Co., 64 F.3d152, 1158 & n.1 (8th Cir.

1995)(“We find that supplanting tretandards applicable to intertion as of right under Rule
24(a) with policy considerationsddo the erroneous denial of intention in this case.”); In re
Sierra Club, 945 F.2d 776, 7{&h Cir. 1991)(“The disict court, howeverncorrectly bolstered

its denial of intervention of right by refemg to concerns of judicial economy and need for
guidance. Although those issues have a place tronsfor permissive intervention, Rule 24(a)
affords them no weight.”). Totarvene as a matter of right umaale 24(a)(2), the movant must
show that: (i) the motion is timely; (ii) the movaaserts an interestiaéng to the property or
transaction which is the subject of the actioi) {ne movant’s interest relating to the property
may be impaired or impeded; and (iv) existingtiga do not adequately represent the movant’s

interest. See Elliott Indus. WP Am. Prod. Co., 407 F.3d at 1103.

“The timeliness of a motion to intervene is assessed in light of all the circumstances,
including the length of time since the applicantwrad his interest in the case, prejudice to the
existing parties, prejudice to the applicant, Hralexistence of any unusual circumstances.” Am.

Ass’n of People with BHabilities v. Herrera, 257F.R.D. 236, 245 (D.N.M.

2008)(Browning, J.)(quoting Utah Ass’n ofy&t v. Clinton, 255 F.3d 1246, 1250 (10th Cir.
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2001))(alteration omitted)fternal quotation marks omitted)Unusual circumstances” refers to
those circumstances that would excuse the untifilelg of a motion to itervene. _In re SEC,
296 F. App’x 637, 640 (10th Cir. 2008)(unpublisheth). measuring timeliness by the length of
time that the applicant knew of its interest, the Tentioulti looks to the poinin time “when the
movant was on notice that its#erests may not beqtected by a party already in the case.” Okla.

ex rel. Edmondson v. Tyson Foods, Inc., 619 F.3d 1223, 1232 (10th Cir. 2010).

“Under rule 24(a)(2), the applicants must claim an interest refimg to the property or

transaction which is the subjeaftthe action.” _Utah Ass’n oftys. v. Clinton, 255 F.3d at 1250

(internal quotation marks omitted)“The Tenth Circuit requires that the interest be ‘direct,

substantial, and legallgrotectable.” _Forest Guardians V.S. Dep't of Interior, No. CIV 02-

1003, 2004 WL 3426413, at *5 (D.N.M. Jan. 12, 2004){Brimg, J.)(quoting Utah Ass’n of Ctys.

v. Clinton, 255 F. 3d at 1250). The Tenth Circuit aE® noted that the inquiry is “highly fact-
specific,” and that “the ‘interestest is primarily a practical gig to disposing of lawsuits by
involving as many apparently coerned persons as is compatible with efficiency and due

process.” _Utah Ass’n of Ctys. v. Clinton, 255 F.3d at 1251-52. “Tiesllbld for finding the

requisite legal protectablinterest is nobigh.” Forest Guardians W.S. Dep't of Interior, 2004

WL 3426413, at *5 (citing Utahnfor Better Transp. v. U.SDep't of Transp., 295 F.3d at

1115)(“Furthermore, the Tenth Circuit has deerttesl mere threat of economic injury to be
sufficient for grantag intervention.”).
“To satisfy [the impairment] element of the intervention test, a would-be intervenor must

show only that impairment of its substantial leg#tiast is possible if intervention is denied. This

burden is minimal.”_WildEarth Guardians v. URrest Serv., 573 F.3d @95 (“If an absentee

would be substantially affected a practical sense by the detémation made iran action, he
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should, as a general rulee entitled to intervend. “Although the intervaor cannot rely on an
interest that is wholly remotand speculative, the intervention may be based on an interest that is

contingent upon the outcome of the litigatioBan Juan Cty. v. United States, 503 F.3d at 1203.

A third party’s interest may benpaired “when the resolution of the legal questions in the case
effectively foreclose [sicthe rights of te intervenor in later preedings, whether through res

judicata, collateral estoppel, stare decisis.”_Ute DistrilCorp. v. Norton, 43 F. App’'x 272, 279

(10th Cir. 2002)(unpublished).
“Although an applicant for intervention as afint bears the burden of showing inadequate
representation, that burden ike ‘minimal’ one of showingthat representation ‘may’ be

inadequate.” Forest Guardians v. U.S. Deap'tinterior, 2004 WL 342413 at *6. “The most

common situation in which courts find represéota adequate arise when the objective of the

[movant] is_identical to that of one of the pest” Bottoms v. Dresséndus., Inc., 797 F.2d 869,

872-73 (10th Cir. 1986)(emphasiélded). The Tenth Circuit safound, however, that the
“possibility of divergewe of interest need ndite great in order to satisfy the burden of the

applicants.”_Coal. of Ariz./NM. Ctys. v. Dep’t of Interior, 10 F.3d at 845. This minimal burden

is further reduced when it is tigpvernment that is supposed tegqdately represent the potential

intervenor’s interest. See UtAlss’n of Ctys. v. Clinton255 F.3d at 1254-1255. “[A] presumption

of adequate representation arises when an applior intervention and an existing party have the
same ultimate objective in thdidjation,” but the Tenth Circuit Isa“held this presumption [is]
rebutted by the fadhat the public interest the governménbpbligated to neresent may differ

from the would-be-intervenor’s patilar interest.” Uah Ass’n of Ctys. vClinton, 255 F.3d at

1255. The Tenth Circuit stated:
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[T]he government’s representation of the public interest generally cannot be
assumed to be identical to the individualqedial interest of a particular member

of the public merely because both entitiesupy the same posture in the litigation.

In litigating on behalf of the general publibe government is obligated to consider

a broad spectrum of views, many of whichyneanflict with the particular interest

of the would-be intervenor.

Utah Ass'n of Ctys. v. Clinton, 255 F.3d at 1Z8b-Thus, when a prospge® intervenor shows

that the “public interest the gowvement is obligated toepresent may diffefrom the would-be
intervenor’s particular intergstthe burden of demonstratingadequate representation is met.

Utah Ass’n of Ctys. v. Clinton, 255 F.3d at 1255.

[Tlhe Rule’s reference to practical consideration in determining whether an
applicant can intervene implies thatose same considerations can justify
limitations on the scope of tervention. If the applicdans granted intervention
because of an interest that may be irguog the litigation, itdoes not follow that

the intervention must extend to matters aid¢cting that interest; and just because
no party will adequately represent onetjgaitar interest of the applicant does not
mean that the applicant must be allowed to participate in the litigation of other
matters concerning vith its interestsre adequately represented.

San Juan Cty. v. United States, 503 FaB@189 (emphasis in original).
LAW REGARDING ARTI CLE Il STANDING

“Article 1l of the Constituion limits the jurisdiction of federal courts to Cases and

Controversies.”_San Juan Cty. v. United States,/mBd at 1171. See U.S. Const. art. Ill, 8§ 2.

“In general, this inquiry seeks tietermine ‘whether [the plaintiffas] such a personal stake in the
outcome of the controversy asassure that concrete adverssnehich sharpens the presentation

of issues upon which the court so largely degdd illumination.” Wyoming ex rel. Crank v.

United States, 539 F.3d 1236, 1241 (10th Cir. 2008)IE.)(quoting Massachusetts v. EPA, 549

U.S. 497, 539 (2007))(internal quotati marks omitted). “[A] suitloes not present a Case or
Controversy unless the plaintiff satisfies the regmients of Article 11l standing.” _San Juan Cty.

v. United States, 503 F.3d at 117To establish standing, a plaifitthust show three things: “(1)
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an injury in fact that is both concrete and paiticized as well as actuat imminent; (2) a causal
relationship between the injury and the chalehgonduct; and (3) a likkood that the injury

would be redressed by a favoratigxision.” Protocols, LLC \Leavitt, 549 F.3d 1294, 1298 (10th

Cir. 2008)(Hartz, J.)(internal quotah marks omitted). Finally, “[¢hnding is determined as of

the time the action is brought.” Smith v. U.S. Gaoofr Appeals, for th&enth Circuit, 484 F.3d

1281, 1285 (10th Cir. 2007)(Seymour, J.)(qugtNova Health Sys. v. Gandy, 416 F.3d 1149,

1154 (10th Cir. 2005)(Ebel, J.)).

LAW REGARDING STANDI NG AND INTERVENTION

Because “standing implicates a court’s jurisdiction, [and] requires a court itself to raise and
address standing before reaching the merith@fcase before it,” the requirements of standing

under Article Il must be resolved by the couan Juan Cty. v. United States, 503 F.3d at 1172

(quoting_San Juan Cty. v. United States, 420RA.197, 1205 n.3 (10th Cir. 2005)). The Tenth

Circuit held that “parties seeking to intervene undée 24(a) or (b) needlot establish Article Il
standing ‘so long as another party with constitutiai@nding on the same side as the intervenor

remains in the case.” San Ju@ty. v. United States, 503 F.3dXt72 (quoting San Juan Cty. v.

United States, 420 F.3d at 1206).

Since the Tenth Circuit decided San Juamr@p v. United States, “the Supreme Court

modified our ‘piggyback standingule, holding that an intervenas of right must ‘meet the
requirements of Article Il if the intervenor wishes to pursue relief not requested’ by an existing

party.” Kane Cty. v. United States, 928 F8d7, 886-87 (10th Cir. 2019)(quoting Town of

Chester, N.Y. v. Laroe Estates, Inc., 137CE.1645, 1648 (2017)). In Town of Chester, New

York v. Laroe Estates, Inc., “the record wasbiguous whether the imening plaintiff was

seeking a different form of relief from the exmgiplaintiff: a separataward of money damages
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against the same defart in its own name._ 137 S.Ct. B651-52. Because “[a]t least one

[litigant] must have standing tseek each form of relief recgted,” the Supreme Court of the
United States remanded the case for the United STatat of Appeals fothe Second Circuit to
determine whether the intervenor, in fact, ddutadditional relief beyond” what the plaintiff

requested. Kane Cty. v. United States, 928 F.3d at 886-87 (quoting Town of Chester, New York

v. Laroe Estates, Inc., 137 S. Ct. at 1651-52). \W4tjard to a settlement agreement, the Court

has held that “if the original parties to the castiesall the claims betweahem and the intervenor

wishes to challenge the settlent, however, the imteenor is then muired to establish

independent standing under Article Il of tbaited States Constitution.” WildEarth Guardians

v. United States Forest Serv., 778 F. Suppl24i3, 1151 (D.N.M. 2011)(Browning, J.)(citing

City of Colo. Springs v. Climax Mgbdenum Co., 587 F.3d 1071, 1081 (10th Cir.

2009)(“Intervenors must show independent standingptdinue a suit if the original parties on
whose behalf intervention was sttigsettle or otherwise do noeémain adverse parties in the

litigation.”)(quoting Dillard v. Chilton ©@unty Comm’n, 495 F.3d 1324, 1330, 1336 (11th Cir.

2007)(internal quotation marks omitted)).

LAW REGARDING IN TERVENORS IN CONSENT DECREES

A “consent decree,” which is “also termed ansent order,” is “[§ court decree that all

parties agree to.” _Macias v. N.M. Dep't of Labor, 300 F.R.D. 529, 563 n.29 (D.N.M.

2014)(Browning, J.)(quoting Blacklsaw Dictionary at 471 (9th ed. 2009)). Consent decrees are
a way for parties to settle thesues “without having to beareHinancial and other costs of
litigating. It has nevebeen supposed that one party -- whettreoriginal partya party that was
joined later, or an intervenor -- could precluatber parties from settling their own disputes and

thereby withdrawing from litigtion.” Local No. 93 v. Clesland, 478 U.S. at 528-29. An
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intervenor, therefore, is entitled to “present evide and have its objectionsard at the hearings
on whether to approve a consent decree,” butdés not have power to block the decree merely

by withholding its consent.”_Lot&o. 93 v. Cleveland, 478 U.S. 329. “Allowing [a party] to

intervene does not mean that it can veto the ss&dth¢. . . The district court can still approve the
consent decree if it finds that teettlement is reasonable, fair asahsistent with [federal law].”

WildEarth Guardians v. United Sémt Forest Serv., 778 F. Supp.a2d. 149 (quoting United States

v. Albert Inv. Co., 585 F.3d 1386, 136B)th Cir. 2009)(internal citatiormmitted)). Nonetheless,

parties who choose to rdge litigation through seltment may not dispose
of the claims of a third pty, and a fortiori may not ipose duties or obligations on
a third party, without that pty’s agreement. A courtapproval of a consent decree
between some of the parties therefaennot dispose of the valid claims of
nonconsenting intervenors; if properlyised, these claims remain and may be
litigated by the intervenor.

Local No. 93 v. Cleveland, 478 U.S. at 529.

LAW REGARDING INTERVENORS IN SETTLEMENT AGREEMENTS

A “consent decree,” which is “ also termed asent order,” is “[d court decree that all

parties agree to.””_Macias v. N.M. Depdf Labor, 300 F.R.D. 529, 563 n. 29 (D.N.M.

2014)(Browning, J.)(quoting Black's Law Dictionatyl (9th ed. 2009)). Consent decrees are a
way for parties to settle the issues “without havogear the financial arather costs of litigating.

It has never been supposed that one party — whestheniginal party, a party that was joined later,
or an intervenor — could precle other parties from settlintpeir own disputes and thereby

withdrawing from litigation.” _Local No. 93, 478 U.&t 528-529. An intervenor, therefore, is

entitled to present evidence and have its objecti@asd at the hearings on whether to approve a
consent decree,” but “it does not have poweiblock the decree merely by withholding its

consent.” Local No. 93 v. Cleveland, 478 U.S529. “Allowing [a party] to intervene does not
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mean that it can veto the settlement . . . Theidistourt can still approve the consent decree if it
finds that the settlement is reasonable, faid @onsistent with [federal law].”__WildEarth

Guardians v. United States Forest Serv., 778upp. 2d at 1149 (quoting United States v. Albert

Inv. Co., 585 F.3d at 1398 (interneitations omitted)). Nonetheds, “parties who choose to
resolve litigation through settlemtemay not dispose of the claim$ a third party, and a fortiori
may not impose duties or obligat® on a third party, without thatarty’s agreement. A court’s
approval of a consent de& between some ofélparties therefore canndispose of the valid

claims of nonconsenting intervenors; if properliged, these claims remain and may be litigated

by the intervenor.”_Local N®3 v. Cleveland, 478 U.S. at 529.

LAW REGARDING LAW OF THE CASE DOCTRINE

“Law of the case is a doctrine that bindstified court after an appeal.” Lane v. Page, 727

F. Supp. 2d, 1214, 1230 (D.N.M. 2010)(Browning, J.)XigitClark v. State Farm Mut. Auto. Ins.,

590 F.3d 1134, 1140 (10th Cir. 2009)). _In Clark at8t-arm Mutual Automobile Insurance, the

Tenth Circuit stated:

Under the law of the case doctrine, a latgdision made at orstage of litigation,
unchallenged in a subsequent appeaken the opportunitto do so existed,
becomes the law of the case for future etagf the same litigation, and the parties
are deemed to have waived the righthallenge that decision at a later time.

590 F.3d at 1140. Under the law-of-the-case dagtfiwhen a court decides upon a rule of law,
that decision should continue govern the same issuagssubsequent stagesthe same case.”

Dobbs v. Anthem, 600 F.3d 1275, 1279 (10th Cir. 20Xly “final judgments may qualify as

law of the case.” Poche v. Joubran, 389 F. App’x at 774 (quoting Unioil, Inc. v. Elledge, 962 F.2d

988, 993 (10th Cir. 1992). The dook is inapplicable wheréa ruling remains subject to

reconsideration.” Wallace v. United a#ts, 372 F. App'x 826, 828 (10th Cir.
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2010)(unpublished)(quoting Unioil, Inc. v. Hlige, 962 F.2d at 993; citing United States v.

Bettenhausen, 499 F.2d 1223, 1230 (10ih 1974), and Langevine. Dist. of Columbia, 106

F.3d 1018, 1022-23 (D.C. Cir. 1997)). This rule nsetmat “district courts generally remain free

to reconsider their earlier interlocutory order8&en v. O.K. Indus., n, 495 F.3d at 1225 (citing

Harlow v. Children’s Hosp., 432 F.3d 50, 55 (1st Cir. 2005); United States v. Smith, 389 F.3d 944,

949 (9th Cir. 2004)(explaining that asttict court may review its prigulings so long as it retains
jurisdiction over the case)). “[@¢e ‘a case is appealed and raded, the decision of the appellate

court establishes the law of the case and ordinarily will be followed by both the trial court on

remand and the appellateurt in any subsequent appealKane Cty. v. United States, 928 F.3d

877, 902 (10th Cir. 2019)(quoting Huffman v. Saul Holdings Ltd. P’ship, 262 F.3d 1128, 1132

(10th Cir. 2001)).
The Tenth Circuit has “acknowledged . that ‘the rule [of k& of the case]s a flexible
one that allows courts to depart from erroneouar rulings, as the undging policy of the rule

is one of efficiency, not restraint of judicial power.”” BeenO.K. Indus., Inc., 495 F.3d 1217,

1225 (10th Cir. 2007)(internal citation omit}édting Prairie Band Potawatomi Nation v.

Wagnon, 476 F.3d 818, 823 (10th Cir. 2007)). The T@mtbuit has stated #t this flexibility

means “the doctrine is merelymesumption, one whose strength earwith the circumstances.

Been v. O.K. Indus., Inc., 495 F.3d at 1225 (quoAwdia v. Metro. Club of Chi., Inc., 49 F.3d

1219, 1227 (7th Cir. 1995), and citing Homan<ity of Albuguerque, 366 F.3d 900, 904 (10th

Cir. 2004)(“[T]he doctrine is disctienary rather than mandatory.”))If the original ruling was

issued by a higher court, a district court shalddart from the ruling onliyn exceptionally narrow

circumstances.” Been v. O.K. Indus., 195 F.3d at 1225 (citing Mclvy v. Kerr-McGee Coal

Corp., 204 F.3d 1031, 1035 (10th Cir. 2000)).
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Tenth Circuit caselaw recognizes

three ‘exceptionally narrow’ grounds suppog a district court's departure from

an appellate court's earliewling: (1) when the evidenda a subsequent trial is
substantially different; (2) when contliay authority has subsequently made a
contrary decision of the law applicable to such issues; or (3) when the decision was
clearly erroneous and would woakmanifest injustice.”

Been v. O.K. Indus., 495 F.3d 1217, 1222 n.4 (Ith2007)(quoting Mcllravy v. Kerr-McGee

Coal Corp., 204 F.3d at 1035 (quotatiomitted)). The Tenth Circuitowever, “hagleclined to

apply these limitations to rulings revisited prior entry of a final judgment, concluding that

‘district courts generally remain free to reconsitteir earlier interlocutory orders.” Rimbert v.

Eli Lilly & Co., 647 F.3d 1247, 1251 (10th C2011)(quoting Been v. O.K. Indus., 495 F.3d at

1225). “This principle remains trueven when a case is reassijfim one judgéo another in
the same court: ‘[T]he [lawof-the-case] doctrine deanot bind a judge tfwllowing rulings in the
same case by another judge obdinate jurisdiction as long @sejudice does nansue to the

party seeking the benefit of the doctrine.”intert v. Eli Lilly & Co., 647 F.3d at 1251 (quoting

United States v. Johnson, 12 F.3d 1540, 1544 (10tH@93)). “The relevamrejudice is limited

to lack of sufficient notice that one judge revisiting the decision o prior judge and the

opportunity to be heard withgpect to the new ruling.”_UnitieStates v. Johnson, 12 F.3d at 1544.

LAW REGARDING DUTY TO INVEST IGATE BEFORE MAKING AN ARREST

“[T]he Fourth Amendment requires officers to reasonably interview witnesses readily
available at the scene, investigate basic evidence, or otherwise inquire if a crime has been
committed at all beforgvoking the power of warrantless arrestd detention.”_Romero v. Fay,

45 F.3d at 1476-77. Police officers “may nghore easily accessible evidence and thereby

delegate their duty to inviégate [to others].”_Baptiste. J.C. Penney Co., 147 F.3d 1252, 1259
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(10th Cir. 1998). However, “[o]nce probable caisestablished, an officas not required to

continue to investigate for exculpatory evidence before arresting a suspect.” Garcia v. Casuas, No.

CIV 11-0011 JB/RHS, 2011 WL 7444745, at *49.XOM. Dec. 8, 2011)(Browning, J.)(citing

Cortez v. McCauley, 478 F.3d 1108, 1121 n.18 (10th Cir. 2007)).

In Romero v. Fay, the Tenth Circuit confrontbe issue of when an officer must conduct
further investigation before astng an individual. In that case, law enforcement officers
interviewed two individuals -- Stella Gutierrand Manuel Duran -- who infipated the plaintiff
in a murder._See 45 F.3d at 1474. Approximately four hours later, without conducting additional
investigation or obtaining a warrant, an officereated the plaintiff for murder. _See 45 F.3d
at 1474. After he was taken into custody, the plditaifl the officer thahe was innocent and that
he had an alibi._See 45 F.3d at 1474. The piagtated that three dividuals would establish
that he was asleep at home when the murder occurred. See 45 F.3d at 1474. The officer refused
the plaintiff's offer of names of alibi withesseand said that the witnesses “were of little
significance because they would te protect” the plaintiff.45 F.3d at 1474. The officer never
interviewed the alibi withnesses. See 45 F.3d4t4. The plaintiff was incarcerated for three
months before the government dismissed the aadédie was released. See 45 F.3d at 1474.

The plaintiff brought a 42 U.S.C. § 1983 action among other things, violations of his

Fourth Amendment rights._e® Romero v. Fay, 45 F.3d at 1474. The plaintiff argued that,

regardless whether the officers’ interviews ofti@uez and of Duran established probable cause,
under clearly established law, a reasonable offieenld have investigated his alibi withesses
before arresting him._See 45 F.3d at 1476. TmehT€ircuit disagreed, in an opinion that the
Honorable Bobby R. Baldock, now-Senior Unitect8¢ Circuit Judge fothe Tenth Circuit,

authored, and the Honorable Deanall Reece Tdonaer-United States Circuit Judge for the
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Tenth Circuit, and the Honorable Monroe G. MgKformer-United States Circuit Judge for the
Tenth Circuit joined._See 45 F.3d at 1476. Thetf€Circuit stated thahe Fourth Amendment
requires officers to only “reasonably interview veitises readily availabletaie scene, investigate
basic evidence, or otheise inquire if a crime labeen committed at ddefore invoking the power
of warrantless detention.45 F.3d at 1476-77. The Tenth Circuit determined:

Once [the defendant] colucled based on the facad information known
to him that probable cause existed toesr Plaintiff for the murder of David
Douglas, his failure to question Plaintiff's alibi withesses prior to the arrest did not
negate probable cause. Thus, [the defergldatiure to investigate Plaintiff's alibi
witnesses prior to arrest did nainstitute a constitutional violation.

45 F.3d at 1478.

In Baptiste v. J.C. Penney Co., officergeated the plaintifffor shoplifting after:

(i) receiving reports from store security gdsrthat they witnesdeher shoplifting on store
surveillance; and (ii) watching\adeo of the surveillance footage which the security officers
relied in reaching their conclwsi -- which supported the plaintif'story that shbad not stolen
anything._See 147 F.3d at 1254-55. The Tenth Ciiougiry opinion that Judge Murphy, authored,

and the Honorable Stephen Hale Anderson, Sddioted States Circuit Judge for the Tenth
Circuit, and the Honorable James Kenneth Logaméo United States Circuit Judge for the Tenth
Circuit joined, concluded that glifeed immunity did not apply. See 147 F.3d at 1257-59. The
Tenth Circuit asserted that the security guards’ allegations were based solely on the plaintiff’s
conduct, “which was memorialized its entirety on the videotag' 147 F.3d at 1257. The Tenth
Circuit stated that the policefafers “viewed the very same condwn the videotape, which this

court has concluded failed to ddiah probable cause.” 147 F.3dl&57. The Tenth Circuit held
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that, consequently, “it was . not reasonable for the officers tely on the security guards’
allegations.” 147 F.3d at 1257. §fienth Circuit added that

police officers may not ignore easily accetsievidence and thereby delegate their
duty to investigate and make an indegent probable cause determination based
on that investigation. . . . Here, [the@®dants] did conduct some investigation by
viewing the videotape and questioning [fhlaintiff|. They argue, however, that
they should be allowed to rely on the staent of the guardsif@robable cause to
arrest. Because the officers knew that éfiegations of the guards were based on
observations of conduct capturaad preserved on an avéila videotape, to credit
this argument would allow a wholesalielegation of policeofficers’ duty to
investigate and make an indepenidgrobable cause determination.

Baptiste v. J.C. Penney Co., 147 F.3d at 1259.

In Cortez v. McCauley, officers respondedhtoall from a nurse stating that a woman had

brought her two-year-old daughter to the hospsgakding that the child had complained that her
babysitter’s boyfriend had molesthdr. See 478 F.3d at 1113.ith@ut (i) interviewing the girl,
her mother, the nurse, or the attending physicianin@pecting the girl’sclothing for signs of
sexual assault; or (iii) waiting for the results tbeé child’'s medical examination, the officers
arrested the boyfriend. See 478 F.3d at 1113. Thth Tircuit, in an erbanc opinion that the
Honorable Paul Joseph Kelly Jr., now-Senior UWhifates Circuit Judger the Tenth Circuit,
authored, explained that,

whether we view it as a need for mopee-arrest investigation because of
insufficient information, . . or inadequate corroboratiomhat the officers had fell
short of reasonably trusbshy information indicatig that a crime had been
committed by [the defendant]. See BeVier v. Hucal, 806 F.2d 123, 128 (7th Cir.
1986)(“A police officer may not close her oslayes to facts that would help clarify
the circumstances of an arrest. Reabtmavenues of investigation must be
pursued especially when, as here, iuiglear whether a crime had even taken
place.”). Based on the facts above, [tleéendant] was arrested without probable
cause.
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Cortez v. McCauley, 478 F.3d at 1116 (footnotesatadions omitted). Té Tenth Circuit further

held that

it was established law that “the probabéaise standard oféhourth Amendment
requires officers to reasonably interview witnesses readily available at the scene,
investigate basic evidence, or otherwisgquire if a crime has been committed at
all before invoking the powesf warrantless arrest ardetention.” _"Romero[ v.
Fay], 45 F.3d at 1476-77 (footmodbmitted);_see also Baptsv. J.C. Penney, Co.,
147 F.3d...[at] 1259. .. (“[P]olice fafers may not ignore easily accessible
evidence and thereby delegate their dotynvestigate and make an independent
probable cause determination based onithadstigation.”). In the present case,
witnesses were readily available for miews, physical evidence was available,
and a medical diagnosis siéorthcoming. Defendants, however, . . . conducted no
investigation. Instead, the Defendants relied on the flimsiest of information
conveyed by a telephone call.

Cortez v. McCauley, 478 F.3d at 1117-18 (footnaigstted). The Tenth Circuit concluded,

therefore, that qualified imumity did not apply._See CortezMcCauley, 478 F.3d at 1118-22.

In Garcia v. Casuas, a detective for fgy of Rio Rancho, New Mexico -- Monica

Casuas -- arrested the plaintiff, Mitchell Gardé@ sexual penetratioof a minor. _See 2011 WL
7444745, at *8. The plaintiff was ultimately exoaied, and subsequently filed a 8 1983 claim
against the arrestingfafer and Rio Rancho for, among otlieings, unlawfully arresting him in
violation of his Fourth Amedment rights._See 2011 WL 7444745512. The Court concluded
that the officer had probable cause to arresplaintiff based on inforation gleaned from other
officers’ interviews of the plaintiff, the victim K.J., the victim’s motér -- Audrey Odom, and a
witness at the scene on the night of thedant -- Jennifer Katz. See 2011 WL 7444745, at *43-
46. Garcia argued that, by failing re-interview Odom and Katand instead choosing to rely on
the other officers’ interviews of them, Casuaailféd] to interview reaitly accessible witnesses.”
2011 WL 7444745, at *15. Garcia contended thaireover, Casuas should have known that

failing to personally interview m, Odom, Katz, K.J., and Katreighbors beforarresting him
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violated his constitutionalghts. See 2011 WL 7444745, at *15. Garcia argued that, had Casuas
interviewed him before arrestifigm, she would have discover&atz’ and Odom’s motivations
to lie. See 2011 WL 7444745, at *15.

Finding that the defendant’siliare to conduct further invéigation before arresting the
plaintiff did not constitutea Fourth Amendment vidian, the Court explained:

Although Garcia cites Romero v. Faydacases from several other circuits
for the general proposition thaffficers must interviewwvitnesses at the scene,
Garcia points to no case law which wouldaetish that, after the officers at the
scene have interviewed witnesses, Benstitution requires the investigating
detective to interview thes witnesses again. ... Here, the responding police
officers . . . interviewed every adult aled to be involved irthe incident and
briefly spoke with K.J. . ..

Garcia also states that, if Casuad havestigated further, she would have
known that there was no semen on thddogg, and she would have discovered
Katz’ and Odom’s motivatin if she spoke to him...The Tenth Circuit's
discussion of probable cause_in Romerd-ay also undercuts Garcia’s assertion
that Casuas was required to do more §ikel.’s interview] solidified the existence
of probable cause. In RomeroFay, the Tenth Circuit held:

Plaintiff contends thategardless of whethethe statements by
Duran and Guiterrez supplied probalchuse for Defendant Fay to
arrest Plaintiff, under clearly &dblished law a reasonable police
officer would have investigatedshalibi withesses before arresting
him, and the exculpatory informait possessed by them would have
negated the probable causearrest. We disagree.

45 F.3d at 1466. In Baptiste J.C. Penney Co., the itl Circuit ako recognized
that “officers are notequired to conduct full in&igations before making an
arrest.” 147 F.3d at 1257 n.8.

These cases establish that Casuas mat required to speak to [Katz’
neighbors], because they did not appear tmaterial withesses. Garcia has made
no allegations and presented no faaiggesting that the neighbors were ever
around K.J. Garcia has also not présdnany facts demonstrating that [the
neighbors] have shed light on the motiwas of Katz or Odom. Garcia only
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speculates that Casuamght have found something. Aofficer is nd required to
exhaust every possible lead to satisfy Bourth Amendment. In Romero v. Fay,
the Tenth Circuit held:

Once Defendant Fay concluded hea the facts and information
known to him that probable causdast&d to arrest Plaintiff for the
murder of David Douglas, his faile to question Plaintiff's alibi
witnesses prior to the arrest didtmeegate probable cause. Thus,
Defendant Fay’s failure to investigation Plaintiff's alibi withesses
prior to arrest did not constitute a constitutional violation.

45 F.3d at 1478.

Furthermore, Garcia’s other statements belie the fact that, if Casuas had
interviewed him before his arrest, hewld have explained that Katz and Odom
were biased or trying todme him. When [another of&r] interviewed Garcia on
the night of the incident, hasked Garcia whether Katz and Odom had a reason to
beat him up, and informed him that he was being accused of choking
K.J. ... Garcia responded that Katz and Odom had no reason to beat him up, and
denied hurting K.J., never mentioning tKattz and Odom might have beat him up
or encouraged K.J. to accuse him becahsy were romantally interested in
him..... During his interrogation aftbrs arrest, Garcia wer mentioned that
Katz and Odom might have proper motives. The cases that Garcia cites establish
only that the police may nagnore available materialitnesses. Here, Thacker
spoke with Garcia; Garcia denied doingong and never related that he may have
been framed. Garcia presents no cased,the Court coulfind none, suggesting
that Casuas was required to repeat thesstéper officers hadlready taken and re-
interview all witnesses. . .. Finally, waiting for the laboratory results would not
have substantially altered the probabtéeise determination, because, while the
New Mexico Department of Public Safd~orensic Laboratory found no semen, it
does not have the capabilities to detéoé presence of urine in or on a
substance . . ..

Once probable cause is edistied, an officer is natequired to continue to
investigate for exculpatory evidence befarresting a suspect.  See Cortez v.
McCauley, 478 F.3d at 1121 n.18 (citingdeav. McCollan, 443 U.S. 137, 145-46
(1979)). The Court has already determitiet Casuas had probable cause to arrest
Garcia and that there was a substantialsbisithe issuance of the arrest warrant
after the safe-houseterview. Casuas was not requin® investigate further after

that determination.
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Garcia v. Casuas, 2011 WL 7444745%4k-49 (alterations added).

LAW REGARDING EXCESSIVE FORCE

An excessive force claim “must . . . be judd®y reference to the specific constitutional
standard which governs thaght, rather than to some gen&ad ‘excessive force’ standard.”

Graham v. Connor, 490 U.S. at 394. The Supremet@asriong held that all claims of excessive

force in the context of an arrest or detenstould be analyzed under the Fourth Amendment’s

reasonableness standard. See Graham v. CodAf0rU.S. at 395 (“[Al claims that law

enforcement officers have used excessive foradeadly or not -- in the course of an arrest,
investigatory stop, or other ‘swire’ of a free citizen shoulde analyzed under the Fourth
Amendment and its ‘reasonableness’ standard).. The Supreme Courécognizes that “police
officers are often forced to rka split-second judgmésn -- in circumstanceghat are tense,
uncertain, and rapidly evolving about the amount of force that necessary in a particular

situation.” Graham v. Connor, 490%J.at 397. Consequently, “threasonableness of the officer’s

belief as to the appropriate level of force dHobe judged from thabn-scene perspective.”

Saucier v. Katz, 533 U.S. at 205. When arceffimoves for qualifiednmunity on an excessive-

force claim, “a plaintiff is required to showatthe force used was impermissible (a constitutional
violation) and that objectivelggasonable officers could not have thought the force constitutionally

permissible (violates clearlgstablished law).”_Cortez WcCauley, 478 F.3d 1108, 1128 (10th

Cir. 2007).
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1. Relevant Factors in Determining Whether Officers’ Actions Were Objectively
Reasonable.

The Tenth Circuit has providdists of non-exclusig factors that cots consider when

determining whether force was ebjively reasonable. In Estaielarsen v. Murr, 511 F.3d 1255
(10th Cir. 2008), the Tenth Circuit stated:

In assessing the degree of threat fadiffigers, then, we consider a number of non-
exclusive factors. These include (1)etter the officers ordered the suspect to
drop his weapon, and the suspect’s coamue with police commands; (2) whether
any hostile motions were made with the weapon towards the officers; (3) the
distance separating the officers and the scs@nd (4) the mataist intentions of

the suspect.

511 F.3d at 1260. In Weigel v. Broad, 544 Fa8d 143, the Tenth Circuit also provided:

Reasonableness is evaluatedier a totality of the citonstances approach which
requires that we consider the following farst the severity of the crime at issue,
whether the suspect poses an immediate ttoehe safety of thefficers or others,
and whether he is actively resisting ar@sattempting to evade arrest by flight.

544 F.3d at 1151-52 (citations omdje The court assesses “ebjive reasonableness based on
whether the totality of the circumstances justifiegl tise of force, and pay careful attention to the

facts and circumstances of tparticular case.” _Estate @farsen v. Murr, 511 F.3d at 1260

(internal quotattn marks omitted).

2. Least- or Less-forceful Alternatives in Excessive-Force Cases

To avoid a “Monday morning quarterback”pmpach, the Fourth Amendment does not
require the use of the least, oeawa less, forceful or intrusivéiernative to gain custody, so long

as the use of force reasonable under GrahamConnor. The FourtAmendment requires only

that the defendant officers choséreasonable” method to end theett that the plaintiff posed
to the officers in a fae situation, regardless the availabibfyless intrusive alternatives. Graham

V. Connor, 490 U.S. at 397.
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In Michigan Department of State Police v. Sitz, 496 U.S. 444, 450-51 (1990), the Supreme
Court examined a case addressheyconstitutionigty of highway sobriety checkpoints and stated

that Brown v. Texas, 443 U.S. 47 (1979),

was not meant to transferofn politically accountable 6€ials to the courts the
decision as to which among reasonabterahtive law enforcement techniques
should be employed to dealttvia serious public dangeExperts in police science
might disagree over which of several hmds of apprehending drunken drivers is
preferable as an ideal. But for purposéBourth Amendment analysis, the choice
among such reasonable alternatives remaith government officials who have a
unique understanding of, and a respaiigibfor, limited public resources,
including a finite numbeof police officers.

496 U.S. at 453-54. See lllinois v. Lafayette2 46S. 640, 647 (1983)(“[T]he reasonableness of

any particular government actividoes not necessarily turn on tiestence of alternative ‘less

intrusive’ means.”).

In United States v. Sokolow, 490 U.S.1D89), the Supreme Cowegkamined the Terfy

stop of a suspected drug courieamairport. Th&upreme Court rejectesbkolow’s contention
that the arresting officengere “obligated to use the least ugive means availabdlto dispel their
suspicions that he was smuggling narcotics.’0 W9S. at 11. Insteathe Supreme Court held:
“The reasonableness of the offisedecision to stop a suspect does turn on the availability of
less intrusive investigatory teclgoies. Such a rule would unddigmper the police’s ability to

make swift, on-the-spot decisions. and require courts to indelgn unrealistisecond guessing.”

United States v. Sokolow, 490 U&.11 (internal quotations andations omitted). Similarly, in

United States v. Sharpe, 470 U.S. 675, 6861885), the Supremeddrt stated that

a creative judge engaged in post hoc evadoaf police conduatan almost always
imagine some alternative means by whiahabjectives of police might have been
accomplished. But “[t]he fact that the protion of the public might, in the abstract,

Terry v. Ohio, 392 U.S. 1 (1968).
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have been accomplished lss intrusive means does not, by itself, render the
search unreasonable.”

470 U.S. at 686-87 (quoting Cady v. Dombrowski, 413 U.S. 433, 447 (1973)).

In Marquez v. City of Albuguerque, 3993d 1216 (10th Cir. 2005), the Tenth Circuit

discussed when a police dog’s use is objectikedgonable and whether the defendant Lehocky’s
actions violated “well established law enforcenstandards.” It rejected the plaintiff's argument
that certain testimony “should have been admitted since it would have been helpful to the jury in
determining whether Lehocky usedreasonable amount of force399 F.3d at 1222. In so
holding, the Tenth Circuit explained:

As the district court correctly noted,etiFourth Amendment “do[es] not require
[police] to use the least intrusive means in the course of a detention, only reasonable
ones.” _United States v. Melend@arcia, 28 F.3d 1046, 1052 (10th Cir.1994).
Similarly, “violations of state law and fye procedure generglido not give rise

to a 1983 claim” for excess? force. _Romero v.® of County Comm'rs, 60 F.3d
702, 705 (10th Cir. 1995); see also Wiitsy. Meeks, 52 F.3d 1547, 1554 (10th Cir.
1995)(holding that “violation of a police partment regulation is insufficient for
liability under sectiorl983” for excessive force). Botif these principles of our
Fourth Amendment jurisprudence stermiirthe proper perspective from which to
evaluate the conduct of a police officer atthof a reasonable officer on the scene,
acknowledging that the officer may be fedcto make splisecond judgments in
certain difficult circumstances.” Olsen [v. Layton Hills Mall], 312 F.3d [1304,]
1314 [(10th Cir. 2002)]. Together, thgyevent the courts from engaging in
“unrealistic second guessing of police offi's decisions.” [United States v.]
Melendez-Garcia, 28 F.3d at 1052

Here, the only issue before the jury was whether Lehocky acted as a
“reasonable officer” when he orderdis police dog to apphend Marquez. In
making this determinatiorthe issues of whether hecky used the minimum
amount of force to apprehend Marqued avhether Lehocky violated some “well
established police procedure” are only tangentially related. This is because even if
it found Lehocky used more than the mom amount of force necessary and
violated police procedure, the jurpud nonetheless find he acted reasonably.
[United States v.] Melendez-Garcia, #83d at 1052; Romero [v. Bd. of Cty.
Comm’rs of Cty. Lake, 60 F.3d at 705].

Marquez v. City of Albuguerque, 399 F.3d at 1222.
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In United States v. Melendez-Garcia, 28d-1046 (10th Cir. 1994), the Tenth Circuit

stated: “We must avoid unrealissecond guessing of police officedgcisions in this regard and
thus do not require them to uiee least intrusive gans in the course of a detention, only a

reasonable ones.” 28 F.3d at 1052 (internal qumtatomitted). _See Medina v. Cram, 252 F.3d

1124, 1133 (10th Cir. 2001)(stating that “the reasonakestandard does metuire that officers
use alternative less intrusive means” (intergaotation marks omitted)itation omitted));

Dickerson v. McClellan, 101 F.3d 1151, 1160 (6th €896)(“[T]he FourthAmendment does not

require officers to use the best technique aklglas long as their method is reasonable under the

circumstances.”); Schulz v. Long, 44 F.3d 643, & Cir. 1995)(“[T]he Fourth Amendment
inquiry focuses not on what the sigrudent course of action may have been or whether there
were other alternatives available, but insteaétvbr the seizure actually effectuated falls within
the range of conduct which is objectively ‘reasble’ under the Fourth Amendment.”); Scott v.
Henrich, 39 F.3d 912, 915 (9th Cir. 1994)(“Requirinfjcefrs to find and choesthe least intrusive
alternative would require them toezxise superhuman judgment . .Officers thus need not avalil
themselves of the least intrusive means of nedpgy to an exigent situations; they need only act

within that range of conduct we identify as r@aable.”);_ Menuel v. Cityf Atlanta, 25 F.3d 990,

996-97 (11th Cir. 1994)(“[T]he Fourth Amendmedides not require officers to use the least
intrusive alternatives in search and seizure cdsgesonly test is whethevhat the police officers

actually did was reasonable.”); Plakas v. Bkin19 F.3d 1143, 1149 (7th Cir. 1994)(“We do not

believe the Fourth Amendment requires the usth@®fleast or even a less deadly alternative so

long as the use of force is reasonable unden€sav. Tennessee [sic] @raham v. Connor.”).

“Thus, the clearly established law in the Tenth Circuit holds that the Fourth Amendment

does not require an officer to ube least or a less forceful akative.” Jonas v. Bd. of Comm’rs

-121 -



of Luna Cty., 699 F. Supp. 2d 1284, 1296 (D.N.M. 2010)(Browning, J.). _See, e.qg., Blossom v.

Yarbrough, 429 F.3d at 968 (quoting Medina v. Cram, 252 F.3d at 1133)(“It is well settled that

‘the reasonableness standard does not requirettiedrs use alternativéess intrusive means’

when confronted with a threaf serious bodily injury.”);_don v. City of Lakewood, 392 F.3d

410, 414 (10th Cir. 2004)(stating that, in police-dhmap case, officers are not required to use
alternative, less intrusevmeans if their conduct is objectiyeleasonable). See _also Roy v.

Inhabitants Lewiston, 42 F.3d 69695 (1st Cir. 1994)(“[Iln close cases, a jury does not

automatically get to second guess &ide and death decisions, ewbough plaintiff has an expert

and a plausible claim that the situation cob&tter have been handlelifferently.”); Diaz v.
Salazar, 924 F. Supp. 1088, 1100 (D.N.M. 1996)fdan J.). Moreover, the reasonableness
standard does not require that officers use riadtive ‘less intrusive’ means.”__lllinois v.
Lafayette, 462 U.S. at 647-48. The Court has also rejected the consideration of a less intrusive

alternative to end atbat. See Chamberlin v. City Afbuquerque, No. CIV 02-0603, 2005 WL

2313527, at *2 (D.N.M. July 31, 2005)(Browning, J.)(ueling the plaintiff'spolice procedures
expert from testifying at trial regardy alternative less intrusive means).

LAW REGARDING QUALIFIED IMMUNITY

Qualified immunity recognizes the “need to patofficials who are wpiired to exercise
their discretion and the related public interesentouraging the vigorous exercise of official

authority.” Harlow v. Fitzgerald, 457 U.S. 8@0)7 (1982). “Qualified immnity protects federal

and state officials from liability for discretionafunctions, and from ‘the unwarranted demands

customarily imposed upon thoskefending a long drawn-out lauwit™ Roybal v. City of

Albuquerque, No. CIV 08-0181 JB/LFG, 200&L 1329834, at *10 (D.N.M. April 28,

2009)(Browning, J.)(quoting Siegert v. Gilley00 U.S. 226, 232 (1991 Under § 1983, a
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plaintiff may seek money damas from government officials who have violated his or her
constitutional or statutory rights. To ensure, boer, that fear of liabity will not “unduly inhibit

officials in the discharge of their dutigg\nderson v. Creighton, 483 U.S. 635, 638 (1987), the

officials may claim qualified immuty; so long as they have notol@ted a “clearlyestablished”

right, the officials are shieldddom personal liability, Harlow. Fitzgerald, 457 U.S. at 818.

That means a court can oftawoid ruling on the plaintif§ claim that a particular
right exists. If prior case lawas not clearly sééid the right, and so given officials

fair notice of it, the court can simply dismiss the claim for money damages. The
court need never decide whether thlaintiff's claim, even though novel or
otherwise unsettled, in fact has merit.

Camreta v. Greene, 563 U.S. 692, 705 (2011).

Qualified immunity shields government officsadirom liability wherée“their conduct does
not violate clearly established statutory or constitutional rights of which a reasonable person would

have known.”” Pearson v. Callahan, 555 U.S3,2231 (2009)(quoting Harlow v. Fitzgerald, 457

U.S. at 818). Qualified immunity also shields officers who have “reasonable, but mistaken
beliefs,” and operates to protect officers fromsbmetimes “hazy border[s]” of the law. Saucier

v. Katz, 533 U.S. at 205. When a defendasgedas qualified immunit the plaintiff must
demonstrate: (i) that the defendant’s actions ealdtis or her constituthal or statutory rights;

and (ii) that the right was clearly establishethattime of the alleged misconduct. See Riggins v.

Goodman, 572 F.3d 1101, 1107 (10th Cir. 2009); Pugfitftmjoaque v. New Mexico, 214 F. Supp.

3d 1028, 1079 (D.N.M. 2016)(Browning, J.).

1. Procedural Approach to Qualified Immunity.

The Supreme Court has provided the propecedure for lower courts to evaluate a

gualified immunity defense. In Pearson v. Callahthe Supreme Courtldethat lower courts

“should be permitted to exercisieeir sound discretion in decidimghich of the two prongs of the
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gualified immunity analysis should beldressed first in light of thrcumstances of the particular
case at hand.” 555 U.S. at 236he Supreme Court also notiht, while no longer mandatory,

Saucier v. Katz’ protocol -- by which a court fidecides if the defenddstactions violated the

Constitution and then determines if the right violated was clearly established -- will often be

beneficial. _See Pearson v. Cadah555 U.S. at 241. In rejedithe prior mandatory approach,

the Supreme Court recognizes that “[tlhere are dasskich it is plain that a constitutional right
is not clearly established but flsom obvious whether ireict there is such agtit,” and that such
an approach burdens distriobwrts and Courts of Appealsittv “what may seem to be an
essentially academic exercise.” 555 U.S. at 23% Supreme Court alseaognizes that the prior
mandatory approach “departs fradhe general rule of constitutial avoidance and runs counter
to the older, wiser judicial counsel not pass on questions of constitutionality unless such

adjudication is unavoidable.” 555 U.S. at 241 (aliens omitted)._See Reichle v. Howards, 566

U.S. 658, 664 (2012)(affirming Pearson v. Callahantsedure and notingdhdeciding qualified

immunity issues on the basis of a right being“olatarly established” by prior caselaw “comports
with our usual reluctance to decidenstitutional questions unnecessarily”).
The Supreme Court recognizes seven circurasawhere district courts “should address

only”*® the clearly established prong of the qualified immunity analysis: when (i) the first,

1¥In Camreta v. Greene, the Supreme Courhesshat confusingly, states that there are
seven circumstances in which the district ¢®tshould address onlyhe clearly established
prong, but, in the same sentence, notes that decide violation prong ieft “to the discretion
of the lower courts.”_Camreta v. Greef63 U.S. at 707. In Kerns v. Bader, 663 F.3d 1173
(10th Cir. 2011), the Tenth Circuit interpreted Catarv. Greene to mean that district courts are
restricted from considering thviolation prong in seven parti@d circumstances. See Kerns v.
Bader, 663 F.3d at 1180-81. The Supreme Court, however, has not stressed the seven
circumstances as mandatory. Instead, it has tlgaeaffirmed only that lower courts “should
think hard, and then think haadjain before addressing both gfial immunity and the merits
of an underlying constitutional claim.” Digtt of Columbia v. Wesby, 138 S. Ct. 577, 589 n.7
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constitutional violation questiofis so factbound that the deasi provides little guidance for
future cases”; (ii) “it appears that the gtien will soon be decided by a higher court”;

(iif) deciding the constitutiodaquestion requires “amncertain interpretation of state law”;

(iv) “qualified immunity is asserted at the pleading stage,” and “the precise factual basis for the
... claim ... may be hard to identify”; (\gckling the first element “may create a risk of bad
decisionmaking,” because of ireguate briefing; (vi) discussj both elements risks “bad
decisionmaking,” because the coigrfirmly convinced that the Vais not clearly established and

is thus inclined to givéttle thought to the existence of thenstitutional right; or (vii) the doctrine

of “constitutional avoidance” suggests the wisdaoihpassing on the first constitutional question

(1131

when “it is plain that a constitutional right is ndearly established but far from obvious whether

in fact there is such a right.””_Kerns v. @, 663 F.3d at 1180-81 (quoting Pearson v. Callahan,

555 U.S. at 236-42). Regarding the last asth seven circumstances, the Supreme Court has
clarified that courts may “avoiavoidance” and address the fipsbng before the second prong in
cases involving a recurring fagattern, where guidance on the ddnsonality of the challenged
conduct is necessary, and the conduct is likely to face challenges only in the qualified immunity

context. Camreta v. Greene, 563 U.SG8-07. _See Kerns v. Bar, 663 F.3d at 1181. “Courts

(2018). This language suggests that the iygsistill discretionary, although the Court’s
discretion should be exercised carefully.

YIn Kerns v. Bader, the Tenth Circuit revershd Court’s decision that an officer was
not entitled to qualified immutyi, noting that the Gurt “analyzed both aspects of the qualified
immunity test before agreeing” with the plaththat the qualified immunity defense did not
protect the officer. 663 F.3d at 1183. réversing, the Tenth Circuit stated:

Because we agree with Sheriff Whitetbe latter (clearlyestablished law)
guestion, we reverse without addresdimg former (constitional violation)
guestion. And we pursue this course because doing so allows us to avoid
rendering a decision on impontsand contentious questi® of constitutional law
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with the attendant needlessiieely avoidable) risk ofeaching an improvident
decision on these vital questions.

663 F.3d at 1183-84. See Sanchez v. Lalb®4é F. App’'x 371, 372 (10th Cir. 2014)(“If
dispositive of the claim, we ordinarilyerd address only the sexl element of qualified
immunity, that is, whether the law supportingoastitutional violation was clearly established.”
(citing Kerns v. Bader, 663 F.3d at 1180)). ThatheCircuit did not analyze whether the officer
violated the plaintiff’'s constitutional rightand stated that guidance on the particular
constitutional issue would baore appropriate in a caset involving qualified immunity:
“Neither do we doubt that thesee of the Constitution’s prettion for a patiet’s hospital
records can be adequately decided in future aabese the qualified immunity overlay isn't in
play (e.g., through motions to suppress wrongiyeskrecords or claims for injunctive or
declaratory relief).” 663 F.3d at 1187 n.5.

The Tenth Circuit does not always undertake‘thearly established” analysis before the
constitutional violation analys See, e.g., Savage v. Troutt, 774 F. App’x 574, 579 (10th Cir.
2019); Rudnick v. Raemisch, 774 F. App’x 446, 440t Cir. 2019); Serrano v. United States,
766 F. App’x at 565. Since Kerns v.da, the Tenth Circuit has commented:

Although it is within the couts sound discretion to termine which of the two
elements to address firflearson, 555 U.S. at 236 . . ., “the Supreme Court has
recently instructed that courts shouldgeed directly to, ‘should address only,’
and should deny relief exclusively bdsen the second element” in certain
circumstances, Kerns, 663 F.3d at 1{@oting Camreta v. Greene, 563 U.S.
[at] 707 ... .)).

Serrano v. United States, 766 F. App’x at 565Sémrano v. United States, the Tenth Circuit
stated that the district court addressed only the constitutional violation prong after concluding
that Serrano had not established a constitutianédtion and approved the district court’s
analysis, because the district court “also hacbtwsider the reasonableness of the team’s use of
force for purposes of Serrano’s [Fedératt Claim Act, 28 U.S.C. 88 1291, 1346, 1402, 2401-
02, 2411-12, 2671-60,] claims.”_Serrano v.itgdd States, 766 F. App’x at 565.

The Court believes, as a general rule, thatconstitutional violation analysis should
receive more attention. On remand fr&@rns v. Bader, the Court stated:

While the Court must faithfully follow # Tenth Circuit’s deisions and opinions,
the Court is troubled by [the Tenth Circsitstatement and the recent trend of the
Supreme Court’s hesitancy in § 1983 actitmaddress constitutional violations.
A Reconstruction Congress, after theiCivar, passed 8§ 1983 to provide a civil
remedy for constitutional violationsSee Mitchum v. Foster, 407 U.S. 225, 238-
39 (1972). In Mitchum v. Fostethe Supreme Court explained:

Section 1983 was originally 8 1 of the Civil Rights Act of 1871 . . .
and was enacted for the exggeurpose of “enforc(ing) the
Provisions of the Fourteenth AsAmdment.” The predecessor of
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8 1983 was thus an important pafthe basic alteration in our
federal system wrought in theeBonstruction era through federal
legislation and constitutional amendment.

407 U.S. at 238-39. Congress did not sayould remedy only violations of
“clearly established” law, but that

[e]very person who, under color of any statute, ordinance,
regulation, custom, or usage,afy State or Territory or the
District of Columbia, subject®r causes to be subjected, any
citizen of the United States orhatr person withirthe jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party
injured in an action at lavsuit in equity, or other proper
proceeding for redress, except that in any action brought against a
judicial officer for an act or omsion taken in such officer’s
judicial capacity, injinctive relief shall nobe granted unless a
declaratory decree was violateddeclaratory relief was
unavailable.

42 U.S.C. § 1983. The Supreme Court esghbt the qualified immunity defense
in Pierson v. Ray, 386 U.S. 547 (1967), anldi hieat officials were not liable for
constitutional violations where thegasonably believed that their conduct was
constitutional._See E. Clarke, Saffdddified Sch. Dist. No. 1 v. Redding: Why
Qualified Immunity is a Poor Fit indurth Amendment School Search Cases, 24
B.Y.U. J. Pub. L. 313, 329 (2010). TBepreme Court first introduced the
“clearly established” prong in referenceaw officer’'s good faith and held that a
compensatory award would only be apprajerifan officer “acted with such an
impermissible motivation or with suchsidegard of the [indidual’s] clearly
established constitutionagtits that his action cannotasonably be characterized
as being in good faith.”_Wood v.r&kland, 420 U.S. 308, 322 (1975). In
Harlow v. Fitzgerald, when the Supre@eurt moved to an objective test, the
clearly established prong became a péathe qualified immunity test. See 457
U.S. at 818 (“We therefore hold thgdvernment officials performing
discretionary functions generally araedtied from liability for civil damages
insofar as their conduct does not i@ clearly establieed statutory or
constitutional rights.”). Iseems ironic that the fedé courts would restrict a
congressionally mandated remedy for ctasbnal violations-- presumably the
rights of innocent people -- and discouragse law development on the civil side
-- and restrict case law developmenirtotions to suppress, which reward only
the guilty and is a judicially createdtimar than legislatiely created, remedy.
Commentators have noted that, “[o]vee thast three decades, the Supreme Court
has drastically limited the availability efmedies for constitional violations in”
exclusionary rule litigation in a criminabse, habeas corpus challenges, and civil
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should think carefully beforexpending ‘scarce judicial resourcés resolve difficult and novel

litigation under § 1983. J. Marceau,elRourth Amendment at a Three-Way
Stop, 62 Ala. L. Rev. 687, 687 (2011). Soooenmentators have also encouraged
the courts to drop the sugssion remedy and the legiglre to provide more --

not less -- civil remedies for constitomial violations._See Christopher Slobogin,
Why Liberals Should Chuck the Exclasary Rule, 1999 U. Ill. L. Rev. 363, 390-
91 (1999)(“Behavioral theory suggests ttia exclusionary rule is not very
effective in scaring dize into behaving . . . . These theories also suggest that a
judicially administered damages regime would fare significantly better at
changing behavior at an officer levej.Hon. Malcolm R. Wilkey, Constitutional
Alternatives to the Exclusionary Rule, 23 S. Tex. L.J. 531, 539 (1982)(criticizing
the exclusionary rule and recommendaigrnatives). In Hudson v. Michigan,
547 U.S. 586 (2006), the Supreme Court ndted civil remedies were a viable
alternative to a motion to suppress witdmeld that the exclusionary rule was
inapplicable to cases in which policEicers violate the Fourth Amendment when
they fail to knock and announce their presehbefore entering. See 547 U.S. at
596-97. Rather than being a pood@couraged mearof developing
constitutional law, 8 1983g&ms the better and prefel@blternative to a motion

to suppress. Itis interesting thag¢ tturrent Supreme Court and Tenth Circuit
appear more willing to suppress evidenod ket criminal defendants go free, than
have police pay damages foplations of innocent citizengivil rights. It is odd
that the Supreme Court has not addpa clearly established prong for
suppression claims; it seems strange togfusociety for police violating unclear
law in criminal cases, byrotect municipalities frondamages in § 1983 cases.

Kerns v. Bd. of Comm’rs, 888 F. Supp. 2176, 1224 n.36 (D.N.M. 2012)(Browning, J.),

abrogated on other grounds as recognized by Ysasi v. Brown, 3 F. Supp. 3d 1088, 1130-31 n.24
(D.N.M. 2014)(Browning, J.)._See Richard E. &y, Fourth Amendme@mall Claims Court,

10 Ohio St. J. Crim. L. 571, 590-97 (2013)(arguimgt municipalitieshould establish small-

claims courts to adjudicate police officers’ufthh Amendment violatins and award monetary
judgments). Since Kerns v. Board of Comsivgers, the Court has also observed:

The unfortunate result of Kerns Bader is that nuanced factual
distinctions can create &ar-insurmountable hurdlerfplaintiffs attempting to
overcome a qualified immunity defenséhwout a precisely analogous precedent.

A secondary consequence_of Kerns v. Bader is that constitutional
protections are unlikely to developtime Tenth Circuit beyond where they stood
at the time the case was decided.

A.M. ex rel. Youngers v. N.M. Dep’t of Health, 108 F. Supp. 3d 963, 1029 (D.N.M.
2015)(Browning, J.).
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guestions of constitutional orastitory interpretation that wilhave no effect orthe outcome of

the case.” _Ashcroft v. al-id, 563 U.S. 731, 735 (2011)(quoting Pearson v. Callahan, 555 U.S.

at 236-37)!8 See Camreta v. Greene, 563 U.S. at 7Di7e Tenth Circuit will remand a case to

the district court for further coitkeration when the district cdunas given only cursory treatment

to qualified immunity’s clearly established pron8ee Kerns v. Bader, 663 F.3d at 1182; Pueblo

of Pojoaque v. New Mexico, 214 F. Supp. 3d at 1082-83.

2. Clearly Established Rights.

To determine whether a right was clearly bbsfaied, a court must consider whether the
right was sufficiently clear that reasonable governnieamployee would understand that what he

or she did violated a right. _See CaseWV. Las Vegas Indep. Sch. Dist., 473 F.3d 1323, 1327

(10th Cir. 2007). *“A clearlyestablished right is generallyefined as a right so thoroughly
developed and consistently recognized under thefake jurisdiction as to be ‘indisputable’ and

‘unquestioned.” _Lobozzo v. Colo. Dep't oforr., 429 F. App’x 707, 710 (10th Cir.

2011)(unpublishedj(quoting Zweibon v. Mitchell, 720 F.2d 162, 172-73 (D.C. Cir. 1983)).

¥The appellate courts have little appreciationHfow hard it is to da clearly established
prong review first without looking -- clogelnd thoroughly -- awvhether there is a
constitutional right and whether tleeis a violation. It is difficulto review the facts, rights, and
alleged violations in the comparative casethaut looking at the fast rights, and alleged
violations on the merits in the case beftite Court._Pearson v. Callahan sounds like a good
idea in theory, but it does not work wellpractice. The clearlgstablished prong is a
comparison between the case befthe Court and previoussas, and Pearson v. Callahan
suggests that the Court can compare before thet @dlyrunderstands what it is comparing. In
practice, Saucier v. Katz works better.

19 obozzo v. Colorado Department of Geetion, is an unpublished opinion, but the
Court can rely on an unpublishedmipn to the extent its reasonadalysis is persuasive in the
case before it. See 10th Cir. R. 32.1(A), 28 U.%:Unpublished opinions are not precedential,
but may be cited for their persiae value”). The Tenth Cirdthas stated: “In this circuit,
unpublished orders are not binding precedent,nd . a. citation to unpublished opinions is not
favored.... However, if an unpuldlisd opinion . . . has persuasixague with respect to a
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“Ordinarily, in order for the law to be clearly established, there must be a Supreme Court
or Tenth Circuit decision on poirtdy the clearly established weigbftauthority fran other courts

must have found the law to be as the plaimtiffintains.” _Currier v. Doran, 242 F.3d at 923. “In

determining whether the right was ‘clearly established,’” the court assesses the objective legal
reasonableness of the action & time of the alleged violatiomd asks whether ‘the contours of
the right [were] sufficiently claahat a reasonable official woulshderstand that what he is doing

violates that right.”” _Holland ex rel. @vdorff v. Harrington, 268 F.3d 1179, 1186 (10th Cir.

2001)(alteration in original)(qumg Saucier v. Katz, 533 U.S. 202). The Supreme Court has

clarified that qualified immunity’s clearly established prong i&ry high burden for the plaintiff:
“A Government official’'s conducviolates clearly establishedw when, at the time of the
challenged conduct, the contoursaofight are sufficietty clear that everyeasonable official

would have understood that whatibeloing violates that right.”_Ashcroft v. al-Kidd, 563 U.S. at

741. “In other words, ‘existing precedent musténplaced the statutory or constitutional question

beyond debate.” Reichle v. Howards, 566 U.S66&4 (quoting Ashcroft v. al-Kidd, 563 U.S. at

741). “[Q]ualified immunity potects ‘all but the @linly incompetent or those who knowingly

violate the law.” _Mullenix v. Luna, 136 S. Ct. 305, 308 (2015)(quoting Malley v. Briggs, 475

material issue in a cased would assist the court in itsgosition, we allow a citation to that
decision.” United States v. Austin. 426 FB2b66, 1274 (10th Cir.2005). The Court concludes
that Lobozzo v. Colorado Department of Coti@n, Serrano v. United States, 776 F. App’x 561
(10th Cir. 2019); Rudnick v. Raemisch, 774Npp’x 446 (10th Cir. 2019); Savage v. Troutt,
774 F. App’x 574 (10th Cir. 2019); Choate v. HU7,3 F. App’x 484, (10th Cir. 2019); Rife v.
Jefferson, 742 F. App’x 377 (10th Cir. 2018); Maloandéd. of Cty. Comm’rs for Cty. of Dona
Ana, 707 F. App’x 552 (10th Cir. 2017); Braw. City of Colo. Springs, 709 F. App’x 906
(10th Cir. 2017); Sanchez v. Labate, 56#App’x 371 (10th Cir. 2014); Wilson v. City of
Lafayette, 510 F. App’x 775 (10th Cir. 2013nd_Stevenson v. Cordova, 733 F. App’x 939
(10th Cir. 2018), have persuasive value with resfmeatmaterial issuend will assist the Court
in its disposition of this M@orandum Opinion and Order.
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U.S. at 341).
“The operation of this ahdard, however, depends dapgially upon the level of

generality at which the relevanegal rule’ is to be identified.”Anderson v. Creighton, 483 U.S.

at 639. The Supreme Court haatstl: “[T]he clearly establisderight must be defined with

specificity.” City of Escondio v. Emmons, 139 S. Ct. 500, 5@®19). “The general proposition,

for example, that an unreasonable search or seiinlates the Fourth Amendment is of little help
in determining whether the violative nature oftfmadar conduct is clearly established.” Ashcroft

v. al-Kidd, 563 U.S. at 742. “[T]thelearly established law must[,ther,] be ‘particularized’ to

the facts of the case,” White v. Pauly, 137C8.548, 552 (2017)(quoting Anderson v. Creighton,
483 U.S. at 640); under this vient the clearly establishedgrg, a court should inquire whether
clearly established law makemproper the actions that eéhofficer took in the case’s

circumstances, see City of Esalido v. Emmons, 139 S. Ct. at §a@8ecting the Court of Appeals

to ask, in excessive force cases, “whether gleastablished law prohibited the officers from

stopping and taking downraan in these circumstances”). S&glar v. Abbasi, 137 S. Ct. 1843,

1866 (2017)(“[T]he dispositive question is ‘whethee tholative nature of particular conduct is

clearly established.” duoting Mullenix v. Luna, 136 S. Ct. 808)); District of Columbia v.

Wesby, 138 S. Ct. 577, 591 (2018)(“Tellingly, neithex glanel majority nor the partygoers have
identified a single precedent -- otuless a controlling case or robust consensus of cases -- finding
a Fourth Amendment violatiaamder similar ciramstances.”).

The Tenth Circuit has, however, emphasizedSbpreme Court’s statemts that, in some

situations, “clearly established general rulesaef can provide notice of the unlawfulness of an

official’s conduct in appropriateircumstances.” A.N. b§ through Ponder v. Syling, 928 F.3d

1191, 1198 (10th Cir. 2019). The Tenth Circuit has commented: “[G]eneral statements of the law

-131 -



are not inherently incapable of gng fair and clear warning to offers’ that their conduct violates

a constitutional right, and that such statemerasige the required notice when ‘the unlawfulness

of their conduct is ‘apparentfom the pre-existing law.” _A.N. by & through Ponder v. Syling,

928 F.3d at 1198 (quoting White v.ulg 137 S. Ct. at 552). Acading to the Tenth Circuit,

“Ig]eneral statements of the law can clearly bish a right for qualifid immunity purposes if
they apply with obvious clarity tthe specific conduct iquestion.” And thiss so ‘even though

the very action in question has not previousgibheld unlawful.””_A.N. by & through Ponder v.

Syling, 928 F.3d at 1198 (firsuoting Halley v. Huckabyg02 F.3d 1136, 1149 (10th Cir. 2018),

and then quoting Hope v. PelzBB86 U.S. 730 (2002)). The Tenthr€liit has cautioned that such

an approach is inappropriate where a case wegolrelevant ambiguities.” Colbruno v. Kessler,

928 F.3d 1155, 1165 (10th Cir. 20(d&ting Aldaba v. Pickens, 844 F.3d 870, 879 (10th Cir.

2016)(“Aldaba I1"); Wilson v. Cityof Lafayette, 510 F. Apg’775, 778 (10th Cir. 2013); Thomson

v. Salt Lake Cty., 584 F.3d at 1315-17).

Although the Tenth Circuit has recognizedidish scale for qualified immunity’s clearly

established inquiry, see CaseyGity of Fed. Heights, 509 F.3at 1284 (“We have therefore

adopted a sliding scale to determine when lavigarly established.”), éhTenth Circuit may have

since walked back its holding that a sliding-sésitbe appropriate analyssee Aldaba v. Pickens,

844 F.3d at 876. In Aldaba II, the Tenth Circetonsidered its ruling from Aldaba v. Pickens,

777 F.3d 1148 (10th Cir. 2015)(“Aldab3,Ithat officers were entitteto qualified immunity after

the Supreme Court vacated its decision in lighMoiflenix v. Luna. Inconcluding that it had

previously erred in Aldaba the Tenth Circuit determined:

We erred . .. by relying on egssive-force cases markedifferent from this one.
Although we cited Graham v. Connor, 490 U386 (1989) to lead off our clearly-
established-law discussion, we did not jegteat its general rule and conclude that
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the officers’ conduct had violed it. Instead, we turnet our circuit's sliding-
scale approach measuring degrees of egregiousness in affirming the denial of
gualified immunity. We also relied oseveral cases resolving excessive-force
claims. But none of those cases réghpinvolved a situation as here.
Aldaba ll, 844 F.3d at 876. The Tenth Circuittfier noted that its slidg-scale approach may
have fallen out of favor, because the sliding-esdtast relies, in pargn Hope v. Pelzer, 536 U.S.

at 739-41, and the Supreme Courtisst recent qualified immunitgecisions do not invoke that

case. See Aldaba Il, 8443d at 874 n.1. See also Lowe v. Raemisch, 864 F.3d 1205, 1211 n.10

(10th Cir. 2017). The Treh Circuit explained:

To show clearly establishdaw, the Hope Court did noequire earlier cases with
“fundamentally similar” factsnoting that “officials can 8t be on notice that their
conduct violates established law evemovel factual circumstancesld. at 741

.. .. This calls to mindur sliding-scale approach measuring the egregiousness of
conduct. See Morris v. Noe, 672 F.3d 1185, 1196 (10thrCi2012). But the
Supreme Court has vacated our opinion bexkremanded for us to reconsider our
opinion in view ofMullenix, which reversed the [UnideStates Court of Appeals
for the] Fifth Circuit after finding thathe cases it relied on were “simply too
factually distinct to speak clearly to thpecific circumstances here.” 136 S. Ct.
at 312. We also note thtte majority opinion irMullenix does not citéHope v.
Pelzer . . .. As can happen over tinthg Supreme Court might be emphasizing
different portions ofts earlier decisions.

Aldaba II, 844 F.3d at 874 n.1. Since Aldabatlle Supreme Court has reversed, per curiam,

another Tenth Circuit qualified immunity decisi See White v. Pauly, 137 S. Ct. at 551. In

White v. Pauly, the Supreme Court explainedhéTpanel majority misunderstood the ‘clearly

established’ analysis: It failed to identifg case where an officer acting under similar
circumstances as Officer White was held to have violated the Fourth Amendment.” White v.

Pauly, 137 S. Ct. at 559. The Supreme Court’s per curianveesals appear to have the Tenth

20The Supreme Court has signaled to the lowertsdhat a factually identical or a highly
similar factual case is required for the law to leadly established. Facliyaidentical or highly
similar factual cases are not, however, the waydabheworld works. Cases differ. Many cases
have so many facts that are uelikto ever occur again in agsificantly similar way._See York
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v. City of Las Cruces, 523 F.3d 1205, 1212 (10th 2008)(“However, [the clearly established
prong] does not mean that thereshioe a published case involviitentical facts; otherwise we
would be required to find qual@d immunity wherever we hawenew fact pattern.”). The
Supreme Court’s view of the cl&aestablished prong assumes tbtiicers are well-versed in
Supreme Court and Tenth Circuit pfins. It is hard enough fordHederal judiciary to embark
on such an exercise, let alone likely that polidecefs are endeavoring fmarse opinions. Itis
far more likely that, in their &ining and continuing education,ljpe officers are taught general
principles, and, in the intenseraisphere of an arsg police officers rely on these general
principles, rather than engagiinga detailed comparison ofetn situation with a previous
Supreme Court or published Tenth Circuit casestrdins credulity to believe that a reasonable
officer, as he is approaching a suspect to anie#tinking to himséi “Are the facts here
anything like the facts iork v. City of Las Cruces?” Thus, when the Supreme Court grounds
its clearly established jurisprudee in the language of whate@asonable officer or a “reasonable
official” would know, Kisela v. Hughes, 138 S..@t 1153, yet still requires a highly factually
analogous case, it has either Isigiht of reasonable officerexperience or its using that
language to mask an intent teeate “an absolute shietdr law enforcement officers,” Kisela v.
Hughes, 138 S. Ct. at 1162 (Sotomayor, J. dissgn The Court concludes that the Supreme
Court is doing the latter, ctadg its recent qualified immunitjrisprudence to effectively
eliminate § 1983 claims agairgthte actors in their individdi capacities by requiring an
indistinguishable case and by encouraging cdarg® straight to the clearly established prong.
See Saenz v. Lovington Mun. Sch. Dist., 105 F. Supp. 3d 1271, 1297 n.4 (D.N.M.
2015)(Browning, J.).

The Court disagrees with the Supreme €sw@approach. The most conservative,
principled decision is to miniméthe expansion of the juditiiacreated clearly established
prong, so that it does not edgthe congressionally enac&®d983 remedy. As the Cato
Institute noted in a recent amicus brief, “liied immunity has increasgly diverged from the
statutory and historical framewoon which it is supposed to Ibased.” Brief of the Cato
Institute as Amicus Curiae Supporting Petigrs at 2, White v. Pauly, 137 S. Ct. 548
(2017)(No. 17-1078)(“Cato Brief”). “The textf 42 U.S.C. § 1983 . . . makes no mention of
immunity, and the common law of 1871 did natlide any across-the-board defense for all
public officials.” Cato Brief at 2. “With linted exceptions, the baseline assumption at the
founding and throughout the nineteen#ntury was that plib officials werestrictly liable for
unconstitutional misconduct. Judges and schallies have thus increasingly arrived at the
conclusion that the contemporatgctrine of qualified immunitys unmoored from any lawful
justification.” Cato Brief aR. See generally William Baude, @alified Immunity Unlawful?,
106 Cal. L. Rev. 45 (2018)(arguing that thgp&me Court’s justifiations for qualified
immunity are incorrect). Further, as the HondeaBlarence Thomas, Associate Justice for the
Supreme Court, has argued, because the Sep@aurt’s qualified immunity analysis “is no
longer grounded in the common-law backdrop agfavhich Congress enackt[8 1983], we are
no longer engaged in ‘interpret[ing] the inteftCongress in enactinghe Act.” Ziglar v.
Abbasi, 137 S. Ct. at 1871 (Thomas, J., conagj(guoting_ Malley v. Briggs, 475 U.S. at 342).
“Our qualified immunity precedents instead egent precisely the sort of ‘freewheeling policy
choice[s] that we have presisly disclaimed the power to makeZiglar v. Abbasi, 137 S. Ct.
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Circuit stepping lightly around qualified immunity’sdrly established prong, see, e.qg., Choate v.

Huff, 773 F. App’x 484, 487-88 (10th Ci2019); Perry v. Durborow, 892 F.3d 1116, 1123-27

(10th Cir. 2018); Rife v. Jefferson, 742 Fp@#x 377, 381-88 (10th Cir. 2018); Malone v. Bd. of

Cty. Comm'rs for Cty. of Dona Ana, 707 Rpp’x 552, 555-56 (10th Cir. 2017); Brown v. City

of Colo. Springs, 709 F. App’'906, 915 (10th Cir. 2017); Aldabha 844 F.3d at 874, and willing

to reverse district court deaisis should the district court cdade that the law is clearly

established, but see A.N. byt&rough Ponder v. Syling, 9283¢ at 1198 (concluding that the

publication of information about aarrested and detained juvenilated clearly established
equal protection law prohibiting treating the juverifferently than similarly situated juveniles);

Matthews v. Bergdorf, 889 F.3d 1136, 1149-50 (10th 2018)(holding that a child caseworker

was not entitled to qualified immunity, becauseaseworker would knothat “child abuse and
neglect allegations might give rise to congional liability under tke special relationship

exception”);_McCoy v. Meyers, 887 F.3d 1034, 1@R2{10th Cir. 2018)(concluding that there

at 1871 (Thomas, J., concurring)(quoting Rebhe Paulk, 566 U.S. 356, 363 (2012)). The
judiciary should be true t§ 1983 as Congress wrote it.

Moreover, there should be a remedy wheardhs a constitutional violation, and jury
trials are the most democratic expression cditydolice action is reasopig@ and what action is
excessive. If the citizens of New Mexico decide that state actexsexcessive force or were
deliberately indifferent, the verdict should stanat be set aside becaube parties could not
find an indistinguishable Tenth K€uit or Supreme Court decisiofinally, to always decide the
clearly established prongdi and then to always say that the is not clearly established could
be stunting the development of constitutional law. See Aaron L. Nielson & Christopher J.
Walker, The New Qualified Immunity, 89 S.ICh. Rev. 1, 6 (2015). And while the Tenth
Circuit -- with the exception afiow-Justice Gorsuch, see ShanirGrammel,_Justice Gorsuch
on Qualified Immunity, 69 Stan. L. Rev. Online 1@817) -- seems to agreeth the Court, see,
e.q., Casey v. City of Fed. Heights, 509 F.3d at 1&&6per curiam reversals appear to have the
Tenth Circuit stepping lightly aund qualified immunity’s cleaylestablished prong, see Aldaba
I, 844 F.3d at 874; Malone v. Bd. of Cty. Commfos Cty. of Dona Ana, 707 F. App’x at 555-
56; Brown v. City of Colo. Springs, 709 App’x 906, 915-16 (10th Cir. 2017), and willing to
reverse district court decisions.

- 135 -



was clearly established law eviirough the three decisions invokedstiisfy thaprong were not
“factually identical to this casebecause those cases “nevertbslenade it clear that the use of
force on effectively subdued individsatiolates the Fourth Amendment”).

LAW REGARDING A POLICE UNION IN TERVENING IN A CONSENT DECREE

There are cases in many other districts in which the United States and a City resolve a
police-related lawsuit by entering into a settlement agreement. The police union sometimes
responds by filing a motion to intexme. The Court has surveyaaselaw to determine how other
courts have ruled on police wms’ motions to intervene.

In State v. City of Chicago, 912 F.3d 979 (2019), the United States Court of Appeals for

the Seventh Circuit affirmed tlustrict court’s decision conatling that the pace union’s motion

to intervene was untimely. Seeft v. City of Chi., 912 F.3d 889. Two days after the State of

lllinois filed a lawsuit against the City of Chicago that alleged that the Chicago Police Department
had use-of-force policies and praes that violated constitutionand lllinois law, lllinois and
Chicago filed a motion to stay the proceedingdeminey negotiated a sedthent agreement. See

State v. City of Chi., 912 F.3d at 982. The Fraternal Order of Police, Lodge No. 7 “[a]lmost

immediately” “publicly ndicated its opposition to any consent decree,” because of the possibility
of the settlement agreement iampng its rights under its CBA, budid not file its motion to

intervene until more than nine months had pé&s$&tate v. City of Chi., 912 F.3d at 982. Although

the district court concluded that Lodge No. 7 settsthree of the four factors for interventions as
of right, the district ourt denied Lodge No. 7’s motion, becaus#id not meet the fourth factor -

- timeliness._See State v. City of Chi., 912 F.3d at 982, 984.

Because the district court denied Lodge No. 7’s motion solely based on timeliness, the

Seventh Circuit assessed only timeliness in its opinion._See State v. City of Chi., 912 F.3d at 982,
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984. The Seventh Circuit first assessed Lodge/m™oknowledge of interesh the suit, noting
that the Seventh Circuit measd knowledge of interest fro the time when the proposed
intervenor “has reason to know its interasight be adversely affected, not from when it knows

for certain that they will be.”_State v. City of Chi., 912 F.3d at 985 (citing e.g. Heartwood, Inc. v.

U.S. Forest Serv., Inc., 316 F.3d 694, 701 (7th Cir. 2003)(italics in State v. City of Chi.). Thus,

the Seventh Circuit concluded, Lodge No. Qifisliness was measured from its public opposition
to the consent decree immedigtafter the suit was filed, amibt when Lodge No. 97 was shut

out of negotiations later, See State v. QifyChi., 912 F.3d at 984-85 (emphasizing that the

inherent relationship between Lodge No. 9 &hicago makes the knowledge that the two
entities do not share interests “hardly remarkgbl The Seventh Circuit then assessed whether
the motion’s delay would prejudice lllinois andi€go, noting that the &tlement negotiations

were complex and well-publicized.” State v. City of Chi., 912 F.3d at 986. The Seventh Circuit

concluded that the delay would prejudice llim@nd Chicago, because “[o]nce parties have
invested time and effort into settling a case it widug prejudicial to allow intervention.”” _State

v. City of Chi., 912 F.3d at 986-87 (citing Ragsdal@urnock, 941 F.2d 501, 504 (7th Cir. 1991)).

The Seventh Circuit next looked at whetlenying intervention would prejudice Lodge
No. 97, noting that “the inabilitio appeal the entry of a conselecree does not always mandate

intervention.” State v. City ofhi., 912 F.3d at 987. Instead, Beventh Circuitoncluded that

Lodge No. 97 would be, at mosily “minimal[ly]” prejudiced, becase it “has enjoyed repeated
(and continuing) opportunities” texpress its concerns to thestiict court during fairness

hearings._State v. City of Chi., 912 F.3d at 987ldb concludes that Lodge No. 97’s rights in its

CBA are protected, because the settlement agreement contains “carve-out language” that “makes

clear that the parties do not intend for the eomglecree to be interpreted as impairing CBA
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rights.” State v. City of Chi., 912 F.3d at 987. Rert the Seventh Circuibted that “the Lodge’s

assertion of prejudice is largedpeculative. As things stand na¥ve consent decree cannot impair

the CBA or state law rights emjed by Chicago police officers.State v. City of Chi., 912 F.3d

at 988. The Seventh Circuit cdnded that the Lodge No. 97"allegations of prejudice are
presently speculative, and the atfectors counsel against intention,” but theSeventh Circuit
noted that the district court can reexamine irgation if Lodge No. 97’s speculations are realized.

See State v. City of Chi., 912 F.3d at 988. Bynahe Seventh Circuit concluded that, although

the district court did not congd unusual circumstances, Lodge.97 “never squarely presented
that legal theory to the district court” and “tbestrict court considerethe facts underlying the
argument but found them unpersuasiantl thus the district coutlid “not err in focusing on the

disputed factors.”_See StateGity of Chi., 912 F.3d at 989 (aity Illinois v. City of Chi., No.

17-6260, 2018 WL 3920816, at *5-6(N.D. IIl. 2018)(Dow, J.)).

In United States v. City of Miami, 278 F.3d74 (11th Cir. 2002), thUnited States Court

of Appeals for the Eleventh Circuit affirmed ttistrict court’s deniabf the Miami Community
Police Benevolent Association’s (“MCPBA”) moti to intervene in a settlement agreement
between the United States and the City ofijeFlorida. See 278 F.3d at 1175-177. The United
States originally filed a complaint against @iy of Miami and the Fraternal Order of Police
(“FOP”) FOP, alleging employmediscrimination under Title VII ofhe Civil Rights Act of 1964.
See 278 F.3d at 1176. In 1977, thetrilit court approvethe settlement agreemt over the FOP’s
objections._See 278 F.3d at 1176. The FOP tphpealed, and the Eleventhrcuit remanded the

case with instructions for the district court to alter decree so that it did “not affect the promotion

of members of the Police Depawent.” 278 F.3d at 1176 (citingnited States v. Miami, 664 F.2d

435 (5th Cir. 1981)).
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Twenty-two years later -- after the demaghic makeup of the police department had
changed considerably -- the United States mévadipersede the 1977 sathent agreement with
a settlement agreement thasered Miami would continue tomprove upon its discriminatory
hiring procedures. See 278 F.atl1177. Two months later, tMCPBA sought to intervene on
the basis the FOP did not adetplarepresent the MCPBA's intests, which the MCPBA argued
were “diabolically [sic] opposd™ to the FOP’s interests. 278 F.3d at 1177 (quoting the

MCPBA's Brief)(alteration in United States v. Mi@m The Eleventh Circuit affirmed the lower

court’s denial of the MCPBA'’s motion to intewe, because it could istern no difference
between the objectives that the United Statesssedkilfill in this casend those of the MCPBA,”
and believed that the United States would adedyeepresent the MCPBA'interests. 278 F.3d.
at1179.

In Johnson v. Lodge No. 93 of the Frater@atler of Police, although the Tenth Circuit

did not rule on a police union’s motion to intervene, it opined on the limits of a police-union-
intervenor’s position. The Tenth Cuit affirmed the distit court’s approval of a consent decree
between the City of Tulsa and African-American members of the Tulsa Police Department. 393
F.3d at 1098-1099. The FOP had in&sred in the consedecree and appealdte district court’s
approval of the consent decregguing that it violated its CBAnd the Oklahoma Fire and Police
Arbitration Act. 393 F.3d at 1098-99 (citing l@kStat. tit. 11, § 51-10dt seq. (2001)).

The case originated in 1994 as a clasoadiy African-American pate officers against
Tulsa, in which the officers alleged that fhelsa Police Department gaged in “systemic and
long-standing racial discriminan . . . in the areas of hiring,gnotions, discipline, training, and
assignments.” 393 F.3d at 1099. The district ttigd to end a three-year “costly litigation

battle” with settlement negotiations, but thesegotiations stalled taf the FOP moved to
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intervene, and the City withew its support for the proposednsent decree. 393 F.3d at 1099-
1100. The district court grantéde FOP’s motion to intervenad appointed a settlement judge
to facilitate negotiationsetween the parties and the FCB&e 393 F.3d at 1100. The court finally
approved the consent decree rotlee FOP’s objections in May 2003. See 393 F.3d at 1101. In
pertinent part, the FOP arguedthhe consent decree (i) “vitds Oklahoma labor law and the
CBA because it prevents the City from bargainimgyood faith with FOP regarding issues that
fall within FOP’s purview as the ‘exclusiveargaining agent’ for [Tulsa Police Department]
members,” and (ii) “adversely affects the thirdtpdegal rights of FOP and its members without
their consent.” 393 F.3d at 1101 (altematadded and not in original).

The Tenth Circuit identified the issue as “whether the consent decree conflicts with state
law or the CBA turns on whether the CBA’s management rights or other provisions precluded the
City from adopting theemployment provisionembodied in the consent decree.” 393 F.3d
at 1103. Applying Oklahoma law, the Tenth Citalisagreed with FOP’s contention that the
“clear and unmistakable waiver” interpretation staddgpplied to the interpretation of the CBA’s
management rights prswon, and it instead concluded thiie “contract coverage” standard
applied. 393 F.3d at 1103. nder the clear-and-unmistakablarsdard that the FOP advanced,
the “plaintiffs and the City woulbe required to show specific imteby FOP to waive its right to
bargain over each particular subjeatiof the consent decree.” 393 Fa&d1103. The Tenth
Circuit disagreed with the FOP, and it instead applied the “contract coverage” standard to the
CBA’s management-rights provisipreasoning that the FOP reliedl cases that were outdated or
inapposite. 393 F.3dt 1104. Applying the cordct-coverage standard, which is “when [an]
employer and union bargain about a subject and mafizerthat bargain in a collective bargaining

agreement, . . . therens continuous duty to baa during the ternof an agreement with respect
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to a matter covered by the [CBA],” the Tenthr€liit concluded that the “CBA did not bar the
City from entering the consent deerwithout bargaining with FORNnd thus the consent decree

does not violate state lablaw or the CBA.” 393 F.3at 1104 (quoting NLRB v. United States

Postal Serv., 8 F.3d 832, 836 (DCIr. 1993)(citations omitted)When explaining the contract-
coverage standard, the Tenth Circuit citedslens by the Oklahoma Public Employees Relations
Board (“PERB?”) relied on byhe district court:

An employer does not violate any duty tadsin when it alters subjects such as

... a change in the system of progressliscipline when the management rights

clause of the collective bargaining agment negotiated between the employer and

the union gives the employer the right tokmaissue and enforce such policies or
practices.

393 F.3dat 1104 (citing Fraternal Order of Poli¢eadge No. 151 v. City of El Reno, PERB No.

353 (1998);_Lodge No. 103, Fraternal Order ofideov. City of Ponca City, PERB No. 349

(1997)). The management-rights pioon in the FOP’s CBA statesahTulsa “retais’ the rights
to ‘manage the affairs of the Police Department in all respects,’ to ‘establish and enforce Police
Department rules, regulations,daorders,’” and to ‘introduce newmproved, or different methods
and techniques of Police partment operation.” 393 F.3at 1104 (quoting the FOP’s CBA).
The Tenth Circuit also found that “the CBA’s nagement rights clauspecifically retains for
the City the right to . . . discipline employees.” 393 FaBd104. As a result, the Tenth Circuit
disagreed with the FOP’s “assertion that thtegécs are subject tmandatory bargaining under
the CBA.” 393 F.3act 1104.

The Tenth Circuit also rejectale FOP’s argument that tlsensent decree violated its
rights “with respect to future coltéve bargaining agreements,” because it would prohibit the city
from “bargaining in good faith with respect the terms of futurecollective bargaining

agreements.” 393 F.2d 1104-05. The Tenth Circuit reasotieal this argument was speculative,
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that “[tlhe consent deee itself acknowledges the continuivglidity of the CBA,” and that the
decree should be read “in accordance with language in the CBA.” 39atFL305. The Tenth
Circuit also commented thateh~OP’s position would give imeéenors in federal employment
discrimination cases “plenary powr veto all settlements whidouch on terrm and conditions

of employment,” and this power would “neuter[] the CBA’s management rights provision” and
“frustrate Congress’s preferem for achieving Title VII compdince by voluntary means.” 393
F.3dat 1105.

The Tenth Circuit disagreed with the FOP’s asse that the consent decree “binds” it and
“imposes legal obligationsithout its consent.” 393 F.3at 1106 (citing Local No. 93, 478 U.S.
at 529-530). The Tenth Circudtsmissed those concerns, be@athge consent decree binds only
the parties to the consent decree. See 393dE.BH07 (citing Local No. 9378 U.S. at 529-30).
The Court then addressed the FO&ncerns that the consemtedee-created “Dispute Avoidance
and Resolution Committee” changed the FOP’s arbitration rights. 39&F13d7. The Tenth
Circuit stated that the “FOP rata the rights to arbitrate issuassing under the CBA,” and thus
the Dispute Avoidance and Resolution Comesttid not infringe on those rights. 393 Fadd
1108. The Tenth Circuit also dismissed the FOfears that the couitself would usurp the
“traditional role of the labor aitrator” and become a “gatekeepfar union grievances. 393 F.3d
at 1108.

Turning to the FOP’s assertion that it coulcckoa trial on the racial discrimination claims
to decide its contract rights under the CBAe enth Circuit distinguished precedents the FOP

relied on for that argument. 393 F.3d at 1108. For instance, in Sanguine, Ltd. v. United States

Department of Interior798 F.3d 389 (10th Cir. 198@jhe Tenth Circuit setside a consent decree

in favor of litigation on the merits, because thieiaenors, who were granted intervention status
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after the consent decree’s entry and thus unalpeetsent their objectionsvould be prejudiced

otherwise._See 393 F.3d at 1108(6iing Sanqguine, Ltd. v. U.S. P& of Interior, 798 F.2d 389).

The Tenth Circuit concluded that a trial ore tmerits was not needed, because the FOP was
included in the consent decree process and iectibps were heard, and because “the consent
decree [did] not alter hFOP’s rights under the CBA.” 393 F.3d at 1109.

In United States v. City of New @ns, 2012 WL 12990388 (E.D. La. Aug. 31,

2012)(Morgan, J.), the FOP and the Police Assricof New Orleans moved to intervene in
litigation between the United Statasd the City of New Orleansising from “analleged pattern
or practice of conduct by the Newl€ans Police Department that sedip individuad to excessive
force [and] . . . unlawful searches and seizuresdlation of the FourttAmendment” as well as
“discriminatory policing pactices in violation of the Fourteenrdimendment, the Safe Streets Act,
and Title VI.” 2012 WL 12990388, at *1. The distrocturt denied the Fraternal Order of Police’s
and the Police Association of Ne@rleans’ motions to intervene a$ right and permissively.
2012 WL 12990388, at *9-12.

Analyzing the two unions’ matns together, the Honoraldkisie Morgan, Senior United
States District Judge for the Umit States District Court for tHeastern Districof Louisiana,
reasoned that the unions did not havdegally protectable interegt the subject matter of this
litigation required for intervention as of right2012 WL 12990388, at *7 (emphasis in original).
Judge Morgan distinguished the unions’ assertibiprotectable property interest in the civil

service jobs from the police lBdwards v. City of Houston, 78 F.3d 983 (5th Cir. 1996), which

was an employment discrimination case. 20212990388, at *7-9. There, the court granted
intervention, because Title VII's gclusive effect “would prohibit #ganon-party officers -- if they

were not allowed to intervene -- from collateradlyallenging the consedecree after the district
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court approved it.” _United States v. City New Orleans, 2012 WL 12990388, at *8 (citing

Edwards v. City of Houston, 78 F.3d at999, 10@2J.S.C. § 2000e-2(n)). Judge Morgan found

Edwards v. City of Houston ipaosite, because the cens decree between the United States and

New Orleans “remedied . . . Title VI . . . clairhaving to do with the NOPD’s practices with
respect to citizens” and did not remedy Titlé ®inployment discrimination claims. United States

v. City of New Orleans 2012 WL 12990388, at *9.ngmaring the FOP and the Police Association

of New Orleans with the police iom in United States v. City of L.A., Judge Morgan found that

the unions did not have a CBA nsremorandum of understandingthvNew Orleans, and so the

consent decree could not threaten or impair amgractual rights._ See United States v. City of
New Orleans, 2012 WL 12990388, at *10.

In United States v. City of Hialeah, the BEbewh Circuit concluded that the United States

District Court for the Southern District of Fida properly refused to gpove part of a consent
decree between the United States Departmedtisifce and the City of Hialeah, Florida, which
arose from allegations of employment discrimination in both thegalnd fire departments. See
140 F.3d at 971. The Dade County Police Beneva@isabciation and a fifghters’ union were
joined as defendants shortly after the UnitedeStahd Hialeah entered a proposed consent decree,
but the United States and Hialeah did not inviteegitinion to pdicipate in the consent decree’s
formulation. _See 140 F.3d at 978t a fairness hearing two montleer, the court also allowed
a group of approximately 200 individual police offis to intervene. See 140 F.3d at 972.
Although the district courtpproved a consent decree reisigitfrom negotiations with the
unions and intervenors, it didot approve a provision thatowld have imposed “retroactive
competitive seniority” for minaty applicants who applied fopromotion, because such a

provision “would violate contragal seniority rights of the incumbent employees, rights
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guaranteed to them in the unibrsllective bargainingagreements with the City.” 140 F.3d
at 971. The district couftherefore refused to enter that paftthe proposed consent decree over
the objections of those whose ldganforceable seniority rightsould be adversely affected.”
140 F.3d at 971. The Eleventh Ciitcaffirmed the district cour$ decision, statig that, because
the police and firefighters were unable to parti@gatnegotiations, “[t]hélistrict court correctly
rejected the Department of Justice’s requesato the proposed setthent agreement down the
throats of the unions and individuzbjectors without affording thera fair adjudication of their

rights.” 140 F.3d at 984.

In United States v. City of L.A., the Lo&ngeles Police Protective League moved to
intervene in consent decree litigan between the United States ahd City of Los Angeles, the
Los Angeles Police Department, and the Board of Police Commissioners of the City of Los
Angeles. _See 288 F.3d at 396. The propasmtsent decree sought to address the police
department’s “pattern or pracé of depriving individuals of constitutional rights through the use
of excessive force, false arrests and improperckearand seizures in violation of 42 U.S.C. 8§

14141.” United States v. City &fA., 288 F.3d at 396. The Nintircuit reversed the district

court’s denial of the Los Angeles Police Protetieague’s motion to tarvene, reasoning that
the Los Angeles Police Protective League had a pedilecinterest not only in the remedial phase,

but in the liability phase of thigigation as well. _See United &es v. City of L.A., 288 F.3d at

398-399. The Ninth Circuit concluded that thes Angeles Police Protective League had a
protectable interest in the lialjliphase of the litigation, because the district court had not finally
approved the consent decree when it denied theeRaague’s motion, and the United States had
“not unequivocally and auopletely disclaim[ed] te remedies sought irsicomplaint against the

Police League’s member officersUnited States v. City of A., 288 F.3d at 399. Furthermore,
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the decree contained a provisioatthllowed the United States to “dissolve the decree and proceed
with the suit if the Los Angeles Police Departijeand the Board of Hoe Commissioners and
the Los Angeles Police Protective League weréelentd resolve a colléiwe bargaining issue.”

United States v. City df.A., 288 F.3d at 400.

Additionally, the Los Angeles Hoe Protective League had fmotectable interest in the
remedy,” because of “state-law rights to negotéteut the terms and conditions of its members’
employment” and the right to “rely on the colleetivargaining agreement thata result of those
negotiations.” 288 F.3d at 400he Ninth Circuit added that

to the extent that [the consent decresftains or might coain provisions that

contradict terms of the officers’ MOU, the Police League has the right to present

its views on the subject to the distrurt and have them fully considered in

conjunction with the district court’s decision to approve the consent decree.

288 F.3d at 400.

In United States v. City of Portlantlio. 3:12-cv-02265-SI, 2013 WL 1230978, (D. Or.

Feb. 19, 2013)(Simon, J.), the Unit8tates filed a compilat against th€€ity of Portland alleging
a “pattern or practice of condumy the Portland Police Bureau tlsabjects individuals with actual
or perceived mental illness to excessive for&)13 U.S. Dist. LEXIS 188465, at *2. The parties
filed a joint motion to enter a negotiated settlement agreement, and, the next day, the Portland
Police Association moved to intervene. 2013 .Dist. LEXIS 188465, at *3. The district court
granted the PPA’s motion totervene “for remedyurposes” and deferred ruling on the PPA’s
motion “for liability purposes.” 203 U.S. Dist. LEXIS 188465, at *4.

The Honorable Michael Simon, United States istludge for the Unitd States District
Court for the District of Oregon, granted thertRmd Police Associatios’ motion to intervene,

reasoning that “the broad enfernent provisions in the proposedt&enent Agreement still allow
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the United States to seek judicienforcement in this Coudf any provision of the proposed
Settlement Agreement (after mation), without providing any excépn for those provisions that
implicate the PPA’s collecterbargaining rights.” 2013 U.S. Dist. LEXIS 188465, at *15. The
court concluded that the settlement agreement may impair or impede the Portland Police
Association’s protectable interest, becausectiat may resolve implementation of the consent
decree’s terms through injuinee relief. See 2013 U.Rist. LEXIS 188465, at *15.

In evaluating the adequacy of representation listiex) parties, the court held that none of
the parties would adequately represent thdlda Police Association, because the “general
presumption of adequate representation whegdkiernment is acting on behalf of a constituency
that it represents” did not agptwhen the governmental body aets an employer, such as the
City is to the members of the PPA, or when thetigs ‘are antagonists the collective bargaining
process.” 2013 U.S. Dist. LEXIS 188465, at *15-16.

The Court acknowledges that these cases are varied: some cases are employment
discrimination claims under Titlgll, while other cases are eassive-force claims; some cases
involve a detailed collective bgaining agreement, while otheases involve no collective
bargaining agreement; and some cases involvest¢bpe of a union thatready has intervened,

while other cases involve a union seeking to ireeev Moreover, only one of these cases, Johnson

v. Lodge #93 of the Fraternal Order of Police, bith@sCourt. Regardlegfie Court has presented
this survey to give a “lay of the land” and gigentext to the Officers gsociation status as an

intervenor.
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ANALYSIS

Had the Officers Association presented @murt with the MTI, the Court would have
granted the MTI but restricted tkficers Association’s intervenor status to protecting its interest
in the CBA. Moreover, the Court will overrule tBdjection, because the Objection is not timely.
Further, if the Court ruled onehObjection’s merits, it would oneile the Objection, because the
use-of-force policy does not vatke the Settlement Agreemefienth Circuit caselaw, Supreme
Court caselaw, or the Constitution.

l. THE COURT WOULD HAVE, IF IT HAD BEEN PRESENTED WITH THE
ISSUE, GRANTED THE OFFICERS ASSOCIATION'S MOTION TO
INTERVENE.

The parties have not asked the Court t@meaer Judge Brack’s decision to permit the
Officers Association to intervene, and the Casiriot reconsidering Judge Brack’s decision. The
Court, however, conducts its own analysis ttedaine whetheit agrees with Judge Brack’s
decision. In doing so, the Court concludes that, hbeeh presented with the issue, it would have
granted the Officers AssociationTI, but it would have restried intervention only to issues
related to the Original Settlement Agreemeihe Court notes, howevdhat intervenor status
gives the Officers Association gnihe rights and interests itdhédefore intervention and does not
create any new rights. Thus, Bicers Association’s intervenatatus gives it only the ability
to object when the SettlemeAgreement may impair its rightsnder the CBA, and intervenor

status does not give ti@fficers Association the right to defe its members against allegations in

the Complaint.
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A. IF THE COURT HAD BEEN PRESENTED WITH THE ISSUE, IT WOULD
HAVE GRANTED THE OFFICER ASSOCIATION'S MOTION TO
INTERVENE.

To intervene as a matter of right under r2d€a)(2), the movant nsti show that: (i) the
motion is timely; (ii) the movant asserts an ing¢relating to the propertyr transaction which is
the subject of the action; (iii) the lawsuit may inrpar impede the movant’s interest relating to
the property; and (iv) the existing parties do adéquately represent th@vant's interest._See

Elliott Indus. Ltd. P’ship v. BP Am. Prod. C@07 F.3d at 1103; Romero v. Bd. of Cty. Comm’rs

for the Cty. of Curry, 313 F.R.D. 133, 138 (D.N.RD16)(Browning, J.). Est, the Court must

determine whether the MTI is timety. To determine timeliness, the Tenth Circuit guides district
courts to consider “all the circumstances, inahgdine length of time since the applicant knew of
his interest in the case, prejudice to the existimigs prejudice to the appant, and the existence

of any unusual circumstances.” Utah Assoc. of Ctys. v. Clir?és F.3d at 1250 (internal

guotation marks omitted). See Am. Ass’n of People with Disadslii Herrera, 257 F.R.D. 236,

245 (D.N.M. 2008)(Browning, J.). Eh‘mere passage of time” is ndispositive -- rather, the
important question concerns actual proceedwofgsubstance on the merits.” Moore's Federal

Practice § 24.21[1], at 884 (3d ed. 2008). Bt Assoc. of Ctys. v. Clintoi255 F.3d at 1250-

51 (stating that motion to intervene was timely where filed approximately two-and-one-half years
after the case began, “in view otthelatively early stage of litigation and the lack of prejudice to
plaintiffs flowing from the length of time between thdiation of the proceadgs and motion to
intervene”). Although th&enth Circuit directs district courte assess intervention “in the light

of all circumstances,” the Tenth Circuit has sgnized three factors asrpaularly important: ‘[

2In conducting this analysis, the Court usesfticts at the time the Officers Association
submitted its MTI.
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(1) ] the length of time since eimovant] knew of [its] interests itme case; [ (2) ] prejudice to

m

the existing parties; [and (3) ] prejudicette [movant].” Okla. ex rel. Edmondson v. Tyson

Foods, Inc., 619 F.3d 1223, 1232 (10th Cir. 2010)(qu@gmtguine, Ltd. v. U.Pep’t of Interior,

736 F.2d at 1418)(alterations in Okla. ex relmedidson v. Tyson Foods, Inc.). Courts should

also consider “the existence of any unusuaduwnstances.” Okla. evel. Edmondson v. Tyson

Foods, Inc., 619 F.3d at 1232 (alterations ihaO&x rel. Edmondson v. Tyson Foods, Inc.)

The length of time the Officers Association knew of its interest in the case weighs in the
Officers Association’s favor. The Officersséociation had notice that a Complaint was coming
and knew generally what the Complaint might segduse of the public nature of the United States
and Albuguerque’s discussion regarding the stigation findings and settlement. _See Joint

Motion for Settlement at 2. Pramably, the Officers Association was aware when the findings

were released that it would have an interestarstibsequent lawsuit. See State v. City of Chicago,

912 F.3d at 985 (stating that the police unioousth have had knowledge from the beginning of
the lawsuit, because the police union’s “very exiseeis rooted in the cgpeting interests between
its members and the City”). Thube Officers Association hadengthier amount of time to know
of its interest in thease than the Complaintfding date suggests. EhOfficers Association,
however, should not be expected to write its MTiobe the official filing of the Complaint, as
there was no guarantee of the filed Complaieact contents. Thughe Court considers the
additional notice but does not penalize the Offidessociation, becausedlOfficers Association
could not have known the filed Cohlamt’s exact contactgntil it was filed. Even if the Officers
Association had a copy of thegmosed Complaint beforewas filed, there wano guarantee that
the United States and Albuquergweuld file the exacsame document they gave the Officers

Association. Moreovethe Officers Associatios’knowledge of its interest the case can begin
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only after there is a case. Thatthough the Officers Association rhichave anticipated that there
would be a lawsuit and thateahlawsuit would affect the Offers Association, the Officers
Association’s interest in the exact details of $hé is measured from when the lawsuit was filed.
Moreover, although the passage of time isdispositive, it persuades the Court of the
filing date’s reasonableness, because the timedes the Officers Assmation knowledge of its
interest in the case and its filing of its MTInst sufficient to prejudie the United States and

Albuquerque._See Utah Ass’n. of Ctys. v. Clintdh5 F.3d at 1250. The liled States filed its

Complaint on November 12, 2014.eesComplaint at 1. The OffieAssociation filed its MTI
five weeks later, on December 18, 2014. See MTI. Between the Complaint’s filing and the
MTT’s filing, the United States and Albuquergemrtered only two documents that moved the case
forward: City of Albuquergque’s Answer to ti@mplaint, filed November 11, 2014 (Doc. 7); and

the Joint Motion for Settlemengee Utah Ass’n of Ctys. @linton, 255 F.3d at 1251 (concluding

that, although there haalready been document discoverysatdivery disputes, and motions to
dismiss, the motion to intervene was timely part, because the “case was far from ready for
disposition,” as evidenced by laock scheduling orders, trial date®, deadlines for motions set).
Although those documents are material to the'sgsosture, the United States and Albuquerque
filed those documents the same/ @& the Complaint, so it woulte unreasonable to expect the
Officers Association to file its Motion to Intervetefore the Answer to the Complaint or the Joint
Motion for Settlement. Notably, ¢hfirst of over twenty Motions to Intervene in this case was
filed only a week before the Officers Assoaatifiled its MTI. See Antone “Tony” Pirard’s
Motion to Intervene under Rule 14(@)(2)(C)(3)(4); Rule 19
@@OA)B)()(i)(b)(1)(A)B)(C)(3)(4)(c)(1)(2); Rie 24(a)(2)(b)(1)(B)(b)(3), December 9, 2014

(Doc. 14). Although the Officerassociation could have filed itdITI earlier, the delay is not

- 151 -



prejudicial to the United States and Albuquerdoegause of the early stage of litigation and
because of the lack of significant activity in the case.

The third factor -- the prejudide the Officers Association ifitervention is denied -- cuts
against the Officer's Assiation, because it has other mechanisms to resolve its concerns and
fairness hearings in which to express its conctwrthe Court. The first two factors, however,
outweigh this third factor. Thus, thdf@er's Associations MTI is timely.

The Officers Association must a@nstrate next that it has an interest relating to the

property or transaction that is the subject mattehis case. See Utah Ass’n of Ctys. v. Clinton,

255 F.3d at 1251. Although the “cantrs of the interest requiremtehave not been clearly
defined,’ in this circuit the interest must be &tit, substantial, and legalprotectable.” _Utah

Ass’n of Ctys. v. Clinton, 255 F.3d at 1251 (quotin@Cof Ariz./N.M. Ctys v. Dep't of Interior,

100 F.3d at 840 (further internal quotets omitted)). “Whether . . . plicant[s] ha[velan interest
sufficient to warrant intervention asmatter of right is highly fact-speciéi determination.” W.

Energy All. v. Zinke, 877 F.3d 1157, 1165 (10th @Q0@17)(quoting Coal. of Ariz./N.M. Ctys. v.

Dep't of Interior, 100 F.3d at 841).

The Officers Association argues that it has two protectable interests in this lawsuit:
(i) protecting its officers from the allegations that its members have committed unconstitutional
acts, because Albuquerque has allowed its officeengage in a pattern or practice of excessive
force resulting in a deprivatioof civil rights; and(ii) preserving itsCBA from conflicting
provisions in the Settlement Agreement. See MTDatThe Court concludes that the first interest
is a not a protectable imtsst in this lawsit, although it is lgally protectable, écause it is not a

direct and substantial intereséee Utah Ass’n of Ctys. v. Clinton, 255 F.3d at 1251. The United

States seeks relief in its Complaint agaiAkiuquerque’s “officers” and “employees,” which
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includes Officers Association members. See Comipfe28(b), (c), at 7The Officers Association
represents the Albuquerque police officers, aadalise the United States is seeking injunctive
relief against Albuguerque police officers, the ©dfis Association could be construed as having
legally protectable interesGee MTI MOO at 7 (Brack, J.).

The Complaint, however, is s®what of a legal fiction, lmause the United States filed
the Complaint after the United States and Albuquerque concluded negotiations of the First
Proposed Settlement Agreement. See Joint dviotor Settlement at 20Driginal Settlement
Agreement MOO at 2. The Unitestates was not, therefore, frudeeking this relief against
“officers” and “employees.” Regdless, Judge Brack did not haweapprove the First Proposed
Settlement Agreement, and thus, the officepasequently could have been subjected to an
injunction’s effects. That the parties were already jointly seeking resolution mitigates the Officers
Association’s interest, becausgdde Brack might not have approvihe Settlement Agreement.
That the Officers Association’s interest is natedt further mitigates thinterest. The suit does
not name individual officersthe prayer for relief only \guely mentions “officers” and
“employees.” Although the Coucbncludes that Albuquerquelm® officers are Albuquerque’s
employees and thus implicatedeyhare named as part of a lidtAlbuquerque agents, and not as
a separate class or as a named parties. See Carfii#8ifb), (c), at 7. Moreover, if the litigation
proceeded to trial, the officensould not have been held in theurt's contempt had they refused
to follow a resulting injunction, and thus, their irgst is less direct andilsstantial than it would

have been had the suit namedrthindividually. _See United Sest v. City of L.A., 288 F.3d at

399 (concluding that the police union had a protectalbdeest, in part, because the United States

named individuals in the complaint).
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The Officers Association’s second irgst -- preserving its CBA -- is a legally

protectable, direct, and substantial interegte Btah Ass’n of Ctys. \Clinton, 255 F.3d at 1251.

The Officers Association is ¢hexclusive bargaining representative for Albuquerque police
officers. See MTI at 1. Accordingly, PEBAdthe Labor Ordinance boéstablish the Officers
Association’s exclusive bargainimmghts to represent the officersdaits right tobargain in good
faith over employment terms andnehitions with Albuquerque. SdEBA; Labor Ordinance. In
accordance with these laws, Albuquergue and the Officers Assoaiijotiated a CBA that went
into effect in July 2014, See Albuquerque MTIsRense at 1-2. Its intesiein preserving these
bargained-for terms is thus ldlyaprotected. The Complaint seeks relief that includes policy
changes, which may implicate employment terand conditions as the CBA protects. See
Complaint 1 28 (b), (c), at 7. Albuquerqueay have to implement policy changes that
impermissibly alter bargained-for policies in the CBRhus, the case’s rdstion directly affects
the Officers Associationmiterest, because Albuguerque mayriandated or may agree to change
policies in contravention of theéBA. The CBA took more than foyears to negotiate, and thus
the Officers Association’s interastpreserving such a long bargaided agreement is substantial.
See MTI at 10.

The Officers Association next must demonstths the litigation’s disposition will impair

the Officers Association'mterest in preserving the CBA.e§ Utah Ass’n of Ctys. v. Clinton, 255

F.3d at 1251. The Officers Assaiba argues that it has an interesthe litigation “to the extent
that the [Settlement Agreement] contains or rhggntain” terms that cdlict with the CBA, and
the Officers Associatio provides a non-exhaustive list @riginal Settlement Agreement

provisions that conflictvith the CBA. _See United States v. City of L.A., 288 F.3d at 400. The

Court concludes that the Officessociation has demonstrated ttiedre is some existing conflict
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between the Original Settlement Agreement aeddBA. For example, éhOfficers Association
cites CBA § 20.1.8, which forbids the Internaffairs Bureau fromconducting criminal
investigations of officers to keep administratared criminal investigationseparate. See Amicus
Curiae Brief at 7-8; MTI Regly at 8-9. It notes that the Omigl Settlement Agreement contains
a directly contradictoryprovision establishing aieoninal investigationse¢am within the Internal
Affairs Bureau. _See Amicus Curiae Brief aB7MTI Reply at 8-9. These terms are plainly
contradictory. The United Statasd Albuguerque, howevattempt to recorie the provisions.
The United States acknowledges the conflict,itoatgues that its Original Settlement Agreement
provision still fulfills the purpose of CBA 8§ 208, because the Original Settlement Agreement
includes protections tdkeep the criminal investigationseparate from the administrative
investigations. See U.S. MTI Response at Albuquerque argues that tbeminal investigations
team, despite being part of thedmal Affairs Bureau, can operate separately from the Internal
Affairs Bureau._See Albuquerque MTI Response at 10. Neither of tlggsaeants is convincing,
because both the United States and Albuqueaglurowledge that, despite the mandate of CBA
§ 20.1.8, the Original Settlement Agment establishes a team tadia criminal investigations
within the Internal Affairs Bureau. See UIMBTI Response at 14; Auquerque MTI Response at
10. Moreover, the United States’ and Albuguer's attempts to reconcile the terms as
“consistent” demonstrates that there is po&rfor the terms to conflict. Albuquerque MTI
Response at 10. At this point in the litigation, the Court only needs to see whether there is a
potential for conflict to conclude that thesposition may impair the Officers Association’s

protectable interest. See Utes for Better Transp. v. U.S. peof Transp., 295 F.3d at 1116

(stating that, if the proposed intervenor demonssrtiat the disposition “may” impair its interest,

its interest warrants intervention); San J&ip. v. United States, 503 F.3d at 1189 (concluding
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that the possibility that the gissition may not impair the interver®interest is not dispositive
in terms of intervention). Further, the Origigdttlement Agreement has the potential to contain
provisions that are the CBA’s mandey subjects, which would givese to conflict. Thus, the
Court concludes that there is actual and pakmronflict, which would impair the Officers

Association’s protectable interest in presenitsgCBA. See Utahns for Better Transp. v. U.S.

Dep'’t of Transp., 295 F.3d at 1116.

The United States and Albuquerqrantend that, even if ti@ourt concludes that the CBA
is a protectable interest, the @#rs Association does not have atpctable interest in the case,
because the CBA will expire iduly, 2015. _See Albuquerque MTI Response at 1-2; U.S. MTI
Response at 6-7. The test asks, however, whether the interest will or could be impaired, and not

for how long the interest will be impaired. eSElliott Indus. Ltd. P’ship v. BP_ Am. Prod. Co

407 F.3d at 1103 (stating that the thiactor for intervention asmatter of right is whether “the
applicant’s interest may be impaired or impededVjoreover, even if & Court concludes that
the CBA was certain toxpire before Judge Bracpproved and enteredeti©Original Settlement
Agreement, the case could stillpair or impede the Officers Assation’s interest. The CBA in
this case took between four and five years fopmties to negotiate and finalize. See MTI at 10;
Amicus Curiae Brief at 2. Thus, it is possible@rd the test requires only a possibility -- that the
expired CBA still will govern for several yeargexfJuly, 2015. Albuquerque may not unilaterally
alter the CBA after its expiration, because t6BA provides that, if neither the Officers
Association nor Albuquerque “request the opgnof negotiations as provided in the Labor-
Management Relations Ordinance 67-1977, asdet this Agreement and the conditions herein
shall continue in effedrom year to year.” CBA 8 35.4, at 44. See also MTI MOO at 9 (Brack,

J.)(concluding that Albuguerque cannot “unilatgrampose conditions of employment once a
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CBA has expired”)(quoting Anked. of State v. City of Auguerque, 2013-NMCA-063, 304 P.3d

443, and citing N.M. Stat. Ann. § 10-7E-26 for gheposition that CBA mustmain in effect
until a new agreement is finalized). Thus, pussibility remains thatbeither party will open
negotiations, and the CBA will continue, which cougbede the Officers Association’s interest).
The Tenth Circuit previously has concludedtthwhen determining whether a settlement
agreement will violate a union’s protected intgse the inquiry is whether the settlement
agreement adversely affects any of the uniorgalleights and not whether a legally protected

settlement agreement provision is violateBee Johnson v. Lodge No. 93, 393 F.3d at 1107.

Albuquerqgue uses this case todter its argument that the Original Settlement Agreement will not

impair the Officers Association'sghts. In_Johnson v. Lodge No. 93 of the Fraternal Order of

Police, the Tenth Circuit cohmed that the union’s interestas not impaired, because the
settlement agreement did not ahedy affect any of the unionigghts. See 393 F.3d at 1107. The
Tenth Circuit explained that the union’s legaihts were not affecte because similar to
Local No. 93, the consent decree h#oes not bind FOP to do or not to do

anything, nor does it impose any legal obiigas on FOP. Additionally, “only the

parties to the decree [i.e., pitiffs and the City] can bkeld in contempt of court

for failure to comply with its terms,”ral the consent decree “does not purport to

resolve any claims [FOP] might hauader the Fourteenth Amendment.”

Johnson v. Lodge No. 93, 393 F.3d at 1107 (qudtowal No. 93, 478 U.S. &30). Because the

Tenth Circuit concluded the settlement agredand@hnot impose any legal duties or obligations
on the union, it did not see a ndedaddress the union’s argument that the settlement agreement
conflicted with its CBA'’s legally protected arlatron provision to reach an outcome. See Johnson

v. Lodge No. 93, 393 at 1107 (“Thus, under the 8omar Court’s reasoning in Local No. 93, we

find that the consent decree doext impermissibly affect FOB’legal rights. We nonetheless
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address FOP’s argument that thispute Avoidance and Restitun Committee created pursuant
to the December 2002 Decrakers FOP’s arbitrationghts under the CBA.”).

It addressed, however, the legally protecddtration provision, and it concluded that the
settlement agreement supplemented the arbitratiovision and that thanion still retained its

arbitration rights. _See Johnson v. Lodge. 93, 393 F.3d at 1107. Similarly, the Original

Settlement Agreement imposes no duties or obtigaton the Officers gsociation, nor does it
suggest that it resolves any legal claims tliiec€s Association may make about the Original
Settlement Agreement. The Court cannot holddffecers Association mmabers in contempt for
refusing to comply with any injunctive relief granted pursuant to the Complaint. Thus, according

to Albuquerque, under Johnson v. Lodge No. 93, the Court need not determine whether the First

Proposed Settlement Agreement ps@n establishing a criminahvestigations team within the
Internal Affairs Unit violates the CBA and impatitse Officers Association’s interest. The Tenth

Circuit in Johnson v. Lodge No. 93 was not d@ieing, however, whether it should permit the

police union to intervene, because its intengas impaired -- instead, the Tenth Circuit was
determining whether the police union, which adleavas an intervenor, could raise an objection
to the settlement agreemer@ee 393 F.3d at 1107. Thus, this case is distinguishable.

If the Court were writing on a clean slate, hoagthe analysis would be different. Rule
24(a) notably states that, for intention to be appropiie, the litigation must impair the movant’s

“ability to protect its interest,” and not just jp@ir the movant’s intest. Fed. R. Civ. P. 24(a)

(emphasis added). Accordingly,wrts have concluded that thiggation’s outcome would not
impair the movant’s ability to protect its intereior example, when the court finds that the
would-be intervenor could protect its interesaiseparate action.” Wright & Miller, 7C Fed. Prac.

& Proc. Civ. 8§ 1908.2 (3d ed.)(aig e.g., St. Bernard Parish v. Liafa N. America, Inc., 914 F.3d
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969 (5th Cir. 2019)(concluding that an attorney would not be prejudiced if the court denied
intervention in a case betweerarge facility operator and a psini after the attorney withdrew
from a related case against the leafacility operator; “although #hattorney sought to intervene

in order to address a fee dispute between himbelfparish, and its current counsel, [] even if a
federal interpleader action was unavailable, aedtat/ action against the parish or its current
counsel to recover for his services was poedjbl Further, some Tenth Circuit caselaw has
focused the interest-impairmentadysis on whether the “resolutiaf the legal questions in the
case effectively forecloses the rights of thepgmsed intervenor in later proceedings, whether

throughres judicata, collateral estoppel, atare decisis.” Ute Distrib. Corp. v. Norton, 43 F.

App’x at 279 (citing Fed. Deposit Ins. Co. v. Jennjr&fb F.2d 1488, 1492 (10th Cir. 19873).

Accordingly, the Court examines whether thegation outcome will affect the Officers
Association’s ability to protect its integiein preserving it€BA down the road.

There are two basic possible outcomes: a settieaggeement or a trial. First, the Court
may approve the Original Settlement Agresmn or approve a later proposed Settlement
Agreement. Either of these outcomes will resula finalized Settlement Agreement in which
Albuquerque will agree to implemepblicies to resolve the issueg&ven if Albuquerque agrees
to implement any policies that violate the CBAhe finalized Settlement Agreement, the finalized

Settlement Agreement will not affect the OfficerssAciation’s ability to protect its interest in

22\right and Miller note that the 1966 antknent to rule 24(a) was meant to permit
intervention by those movants whoneépractically disadvantagday the disposition of the action
and to repudiate the view, expredse authoritative cases undeetformer rule, that intervention
must be limited to those who walibe legally bound as a matteres judicata.” Wright & Miller,
7C Fed. Prac. & Proc. Civ. 8 1908.2 (3d ed.). Acecwlg, stare decisis, for example, “by itself
may, in a proper case, supply the practical disadgarntat is required for intervention under Rule
24(a)(2).” Wright & Miller, 7C Fd. Prac. & Proc. Civ. § 1908.2 (3d ed.)
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preserving the CBA, because other mechanisrasaaailable for the Offiers Association to
resolve its grievance. The Officers Associati@uld file a breach-of-contract lawsuit in state
court. Alternatively, the Officers Associati@ould file a grievance under the PEBA, see PEBA
§ 10-7E-8, or under the Labor Ordinance to obaaiadministrative hearing, see Labor Ordinance
§ 3-2-10. In fact, these adnmstriative mechanisms may affotde Officers Association more
protections for its interest in preserving its CBArhntervention in the federal case. Intervention
gives the Officers Association merely the righptesent its Objections to the Court. It does not
make the Officers Association a party to the 8eté#nt Agreement, nor does it give the Officers
Association the ability to override the SettlemAgreement. Of course, the Court could reject
the Original Settlement Agreement based on tffe€s Association’s Objections. The federal
case offers only a time-intensive, inefficiestlution of throwing outthe entire Settlement
Agreement and starting from scratch each timé&tfieers Association objects -- while the PEBA
and the LRMO give Albuguerque and the OfficA&ssociation an administrative hearing with
officers who are experienced in resolving thespudss in a setting structured for this purpose.
See PEBA § 10-7E-8; Labor Ordinance § 3-2-10e st way to resolve a CBA dispute may be
to follow the CBA mechanism for disputesidasit at the bargaing table to develop a
memorandum of understandi. Alternatively, the litigationcould result in a trial and an
injunction. If injunctive relief were the ulthate outcome, and Albuqugpie implemented new
procedures to execute the injunction, the OffcAssociation again has all the aforementioned
relief mechanisms to remedy any dispute. TberCfinds it difficult tosay that a movant with
four preestablished mechanisms for resolving pudés pertaining to its intest in its CBA faces

such a threat of impairment that it must intervene in a suit where the resolution will not determine
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any issues related to ®BA and thus will not preant, through res judicateollateral estoppel, or
stare decisis, the movant from protecting its interest.

The Court acknowledges other, published Tedittuit caselaw makes clear that an
alternative forum is not enough: “[JNere a proposed intervenor’s intstravill be prejudiced if it
does not participate in the main action, the merdahilify of alternative foums is not sufficient

to justify denial of a motion to intervene.”Utah Ass’n of Ctysy. Clinton, 255 F.3d at 1254

(quoting_Commaodity Futures Trading Comm’n v. Heritage Capital Advisory S&6.F.2d 384,

387 (7th Cir. 1984)). The Courbustrues this language mean that, althoughe existence of an
alternative forum is not enough on its own, eurt can consider the number and quality of
available alternative fora to deteine whether the interest is impalreln this case, that analysis
would show that there are fourahable fora for the Officers Assa@tion to protect its interest --
state court, Labor Ordinance, PEBsd the bargaining table -- aad, discussed supra, these fora
would offer at least as much protection asrivgation. The Court notes, however, that the Tenth

Circuit's analysis regarding alternative fora is curédignd, when coupled with its caselaw

23The Tenth Circuit gives a brief analysis:

Plaintiffs also contend the intervenomsterests are not impad because they
would be able to participatin the formulation of a wsed land use plan for the
area should it lose its monument statusaiAgve disagree. “[W]here a proposed
intervenor's interest wilbe prejudiced if it does not participate in the main action,
the mere availability of alternative forums is not sufficient to justify denial of a
motion to intervene.” Commodity Futures Trading Comm’n v. Heritage Capital
Advisory Serv, 736 F.2d 384, 387 (7th Cir. 1984loreover, the possibility of
impairment is not eliminated by the intenors' opportunity t@articipate in the
formulation of a revised land use plan tre&tmost, would ngtrovide the level of
protection to the intervenors' intste that the current plan offers.

Utah Ass’n of Ctys. v. Clinton, 255 F.3d at 1254.

- 161 -



emphasizing the minimal burden mhpairment, suggests that altative fora are unlikely to
mitigate interestmpairment.
The fourth factor is whether the existing parties adequately represent the Officers

Association’s interest. See Ellidtidus. Ltd. P’ship v. BP_Am. Prod. Cal07 F.3d at 1103.

Neither the United States nor Allugrque asserts that they are@uiate representatives of the
Officers Association’s interesis this litigation. _See U.S. MTI Response at 4; MTI MOO at 4-8
(Brack, J.). A party’s own concession that it dnesadequately represent the movant’s interests
or omission that it could adequately representiogant’s interest shouldot be taken lightly.
But the Court examines the parties’ ability foegdate representation anyway. The United States
asserts that Albuquerque and thHicers Association “Ave exactly the samaterest when it
comes to the United States’ gjiions that APD officersngaged in unconstitutional conduct:
both deny such allegations.” U.S. MTI Response at n.4. The Court, however, has already
concluded that the Officers Assation does not have a protectaterest in the United States’
allegations in the Complaint, and that it has aerast only in the Original Settlement Agreement
and how it may conflict with the CBA. Regardles United States does not share an interest
with the Officers Association in protecting the £Boecause the United States is not a party to
the CBA and has no interest in the CBA.

The Court looks at whether the remainingtpaAlbuquerque, adequately represents the
Officers Association’s interegt the CBA. Albuquerque, as a patb the CBA, similarly shares
an interest in protecting the CBA. Albuquercaled the Officers Association, however, had
sufficiently different inteests in the CBA that it took them ovieur years to negotiate the final
agreement._See MTI at 10pAcus Curiae at 2. Thus, evdough the CBA is a result of the

resolution of competing interests, the ungied competing interestrender Albuquerque’s
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interest in the CBA distinct,ra perhaps even somewhat contrfmy certain provisions, to the
Officers Association’s iterest in the CBA. That Albuquergagreed to an Original Settlement
Agreement provision that iictly contradicted a CBA provisionegks to the different interests.
See Albuguerque MTI Response at 10. Thus,Gourt concludes that Albuquerque does not
adequately represent the Officerss@esiation’s interest in the CBA.

Albuquerque and the Officers Association pointases from Courts of Appeals other than
the Tenth Circuit to demonstragapport for their argument thite Officers Association does not

have an interest in the litigati. Albuquerque relies heavily on Floyd v. City of New York, which

denied a police union’s motion to intervene, imtplecause the union did not have a protectable

interest in the litigation._See Albuquerque MRésponse at 6 (citing Floyd v. City of N.Y., 770

F.3d at 82). Examining the first alleged inteiastefending officerérom liability, Alouquerque

contends that, in Floyd v. City of N.Y., the laviswas against New York City and the Police

Department and not against indivadwfficers. _See Albuquerque MTI Response at 5. In this case,
Albuquerque argues, the lawsuit also is againbuélierque and not against individual officers.

Thus, Albuguerque argues, the Cosiould follow_Floyd v. Cityof N.Y.’s reasoning and deny

the MTI. See Albuquerque Motion Response at 5-6.

In contrast, the Officers Assation relies heavily on United &es v. City of L.A. _See

MTI at 5-8. Examining the first interest, the @#rs Association argues that, similar to the United
States in this case, the plaintiff had filed anptaint that “seeks injunctive relief against its
member officers and raises factual allegatioas it member officers committed unconstitutional

acts in the line of duty.” MTI & (quoting United States v. Ciof L.A., 288 F.3d at 399). Thus,

the Officers Association argues, because thetiNiCircuit in United States v. City of L.A

concluded that those facivere sufficient “alone’™ to showhat the police uniohad a protectable
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interest, then the Court should follow the Nihcuit's reasoning and grant the MTl. _See MTI
at 6 (quoting City of L.A., 288 F.3d at 399).

Neither case is on-point, althoutffe United States v. City &f A is more similar to this

case than Floyd v. City of N.Y. In United State€ity of L.A, the UnitedStates filed its complaint

the same day that it, along with the defendalatgl fa “Joint Application to Enter Consent Decree”

and the proposed settlement agreement. USitatks v. City of L.A288 F.3d at 396. Thus, the

complaint was a legal fiction in that the pastimmmediately began moving towards settlement, but
there was a possibility that settient would not work and thate¢hJnited States would continue
to seek injunctive relief. In this case, the Unitdtes filed its Complaint the same day that it and
Albuquerque filed the Original Settlement A&gment. _See ComplajinOriginal Settlement
Agreement. Thus, the Complaint is a legal fictio that the parties imediately started pursuing
settlement, although the possityiliexisted that Judge Brackould not approve Original
Settlement Agreement. Thusetimmediate move towards settlamha both casemitigates any

threat towards the officers’ interest. Moreovekelthe United States v. City of L.A complaint,

this Complaint “seeks injunctive relief against its member officers and raises factual allegations

that its member officers camitted unconstitutional acts in the line of dut§.’United States v.

City of L.A 288 F.3d at 399. See Complaint at 1.

2Albuquerque states that the United StatesCity of L.A compaint was “against
individual union member offigs, against whom the United &8s sought injunctive relief,”
Albuquerque MTI Response at 5 (8g United States v. City of A, 288 F.3d at 399), in contrast
to this Complaint, which Albuquerque argues does not seek relief “punishing individual officer
behavior,” Albuquerque MTI Response at 6. Thisguage muddies the actual underlying facts.
The United States did not name angividual officers in its complat in United States v. City of
L.A. See Intervenor-Appellant’s Brief init@ of L.A., 2001 WL 34093539 at * 2 (“[The United
States]|] is suing the City of IscAngeles [], not individual police officers, under 42 U.S.C. § 14141
alleging a pattern and practice hgs Angeles police officers thateprives persons of rights,
privileges, and immunities secured or protected byGbnstitution or law of the United States.”).
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However, the Court concludes that the Unidtes v. City of L.A officers had a more

direct and substantial interest in the acfionn this case, the officers are accused of excessive
force, but the Complaint clarifies that the excessise of force is part of APD’s patterns and
practices._See Complaint | 7, at 3 (“The pattenpractice of use of excessive force stems from
systemic deficiencies in the BBedant’s policies, traing, supervision, recriing, hiring, internal
investigations, and external oversight.”); id. faB12 (stating thatthough the less-lethal-force
claim does not specifically allegystem deficiencies, it incorgies everything from the deadly-
force claim, including that excessive force in gahstems from systemiueficiencies); id. § 17,

at 5 (“The use of excessive force by Albuquerpakce officers is the mult of the Defendant’s
failure to institute adequate controls and systefmaccountability to detect, correct, and prevent
officer misconduct.”). The indidual officers’ actions still ampose the Complaint’s underlying
facts, but the Complaint makes it clear thaise actions can be traced back to Albuguerque’s

patterns or practices. In contrast, the UnitesteSt v. City of L.A complaint appears to have

alleged generalized wrongdoing by the officers thaly have been outside the scope of their
employment. _See Intervenor-AppellanBsief, 2001 WL 34093539, at2 (stating that the
complaint alleged, “among otheiiriys, that League members use excessive force against persons,
falsely arrest persons, impropestpp, search and seize persam engage in other misconduct”

and that “in an attempt “to remedy thesdiwdual acts committed by League members, the

Complaint (in its prayer) seeks an order enjognieague members”). €tomplaint focused on

25The facts in Floyd v. City of N.Y. are very differtefrom the facts in tis case, so it is of
minimal help in deciding the issu In_Floyd v. Cityof N.Y., the police uran not only submitted
an untimely motion, but it only argdene protectable interest:dieclusory,” “speculative,” and
not legally protected “reputational damage,” which was only teryoekated to the excessive-
force claims irthe complaint.770 F.3d at 1056.
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a division of the Los Angeles Police Departm#rst, “according to the testimony of a former

LAPD officer, had engaged imidespread misconduct and corrapti’ Floyd v. City of N.Y., 302

F.R.D. at 106. The testimony led to over 150 civil lawsuits and the overturning of dozens of

convictions. _See Floyd v. City of N.Y., 302 F.R4.n.18. It also appears that the independent

monitor investigated police corruption, which abhlave led to further charges beyond what was

in the complaint._See United States v. Gifyl .A., 2002 WL 31288087, at *1 (stating that the

independent monitor was “charged with collegtinformation and investigating alleged police

corruption”). Most important, the United Stateity of L.A. officers faced a greater possibility

of liability than the Officers Association’s membgebecause the United States v. City of Los
Angeles’ proposed settlement agreement had a provision permitting “the United States to seek its

dissolution in certain circumstancasd litigate the action on the ntse.” Floyd v. City of N.Y.,

302 F.R.D. at 107. In contrasihe Original Settlement Agreamt contains a provision for the
parties jointly to terminate the finalized Settlent Agreement after foyrears, a provision for
either party to dissolve the agreement after riogdeof six years, and nothing about the United
States litigating the action on theerits after termination. Seei@inal SettlemenAgreement 11

342-344, at 103-04. So the protectabiterest was more substahtiaUnited States v. City of

Los Angeles than in this case, because thereawgrgater threat of litigation against individual

officers. The Ninth Circuit, however, does not bthd Court. Even if the United States v. City

of Los Angeles police officers’ interest is idexati to the Officers Association members’ interest,

the Court is not persuaded that thierest is sufficiently substantiar direct to meet the standard

as discussed above.

Albuquerque relies heavily on _Johnson v. Lodge No. 93 to undermine the Officers

Association’s protectable interest in the &B See Albuquerque MTI Response at 7-8.
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Albuquerque argues that Johnson v. Lodge No. 93ifeitto enter into ta Original Settlement

Agreement because of the CBA’s managerigiis provision._See Albuquerque MTI Response
at 7. The managerial-rights provisiortivat case stated that the police union

recognizes the prerogative of ployer [the City] to opeite and manage its affairs
in all respect and in accordance with itsgensibilities, and the powers of authority
which Employer has not offially abridged, delegated, gtad or modified by this
Agreement are retained by Employendaall rights, powes, and authority
Employer had prior to theging of this Agreement aretained by Employer and
remain exclusively without limitatiowithin the rights of Employer.

Johnson v. Lodge No. 93, 292 F.3d at 1100 (alteration in Johnson v. Lodge No. 93). The

management-rights provision thestéd fourteen topics over whidhulsa did not need to bargain
“including matters such as thessgnment of working hours, hiig and promotions, the allocation

of work assignments, and officer disciplineJohnson v. Lodge N&3, 292 F.3d at 1101. It

further noted that Tulsa had “thight to determine [Tulsa Police Department] policy, to manage
the affairs of the Police Department in all res{g, and to introduce new, improved or different
methods and techniques of Police Departmepération or change existing methods and

techniques.”_Johnson v. Lod@®. 93, 292 F.3d at 1101 (alteratiadded and not in original).

Because the Tenth Circuit concluded_in Jaims. Lodge No. 93 that the managerial-rights
provision “plainly encompassed the city’s rigit enter into a remedial settlement agreement
during the term of the dlective bargaining agreement,” Blquerque MTI Response at 8 (citing

Johnson v. Lodge No. 93), Albuguerque arguestti@iCourt should conclude that the CBA'’s

managerial-rights provision alsencompasses Albuquerque’s right enter into the Original
Settlement Agreement with the United Stages Albuquerque MTI Response at 8. The CBA’s
managerial-rights provision, hawer, does not merit such conclusion. Albuquerque

acknowledges that the CBA’s managérights provision drifies that only directives, rules, and
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regulations that “do not conflict with this §@ective Bargaining] Agreement” will bind the
Officers Association.CBA 8§ 32.2, at 41-42._ See AlbuquergMd| Response at 8. Further,
Albuquerque omits the portion ofehmanagerial-rights provisionahstates that a Memorandum
of Understanding “between the parties mustdaeihed an[d] executed in the case where either
party wishes to change or ameagbolicy which would be in confliavith the provisions of this
Agreement.” CBA § 32.2, at 42. Accordingly, iflAlquerque wants to change a policy as part of
the Original Settlemerigreement, it must negjate a Memorandum dfnderstanding with the
Officers Association. Thus, Albuquerque does Inate the power to ingment policies that
conflict with the CBA.

That the managerial-rightsquision restrains Albuqugue does not medhat the Officers
Association can “veto all settlements that toun the terms and conditions of its members’

employment.” Albuquerque MTI Response8aciting Johnson v. Lodge No. 93, 292 F.3d at

1105). The Court is not concluditigat the Officers Association faeto power; an interest does

not give a party any right greater than the party had beforgémtgon. See WildEarth Guardians

v. U.S. Forest Serv., 778 F. Supp. 2d at 1149 (“Alloyjia party] to intervene does not mean that

it can veto the settlement . . .. The district toan still approve the coast decree if it finds that

the settlement is reasonable, fair and consistétht [federal law].””)(quoting_United States v.

Albert Inv. Co., 585 F.3d at 1398 (altions in WildEarth Guardians U.S. Forest Serv.)(internal

citations omitted)). Although the Officers Association réta the rights that it had before
intervention to resolve Albuqugue’s breach of the CBAhrough state court or through
administrative mechanisms, intervention does graint it a new right to veto the Settlement
Agreement. Rule 24 does not establish substantive rights under the Rules Enabling Act; the

Federal Rules of Civil Procedure grants only pdagal rights. It is oncluding, however, that the
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Officers Association has a protabte interest in preserving iIGBA and at least trying to keep
Albuquergue from making unilateral changesh® CBA in the Settlement Agreement.
Albuquergue argues, in the alternative, that@fficers Associatiodoes not have standing
to intervene._See Albuquerque MResponse at 14. The Tenth Citduas noted that rule 24(a)’s
“provisions cannot remove the Article Ill hurdieat anyone faces whesluntarily seeking to
enter a federal court,” and thus, “Article IlI's requirements appBbiltontervenors, whether they

intervene to assert a claim orfeled an interest.” Safe Stredkll. v. Hickenlooper, 859 F.3d 865,

912 (10th Cir. 2017)(emphasis in_Safe Ssedtl. v. Hickenlooper)(citing_Wittman v.

Personhuballah, -- U.S. --, 136 S. Ct. 1732, 138%2016); Hollingsworth v. Perry, 570 U.S. 693,

697-711 (2013), abrogating in part San Juan Cty. v. United States, 503 F.3d at 1172 (stating that a

movant seeking intervention under rule 24(a) de 24(b) did not need to establish Article I
standing if another party with cditational standing on the movansgle was still in the case )).
Two years later, the Tenth Circuit issued @ginion clarifying its statement in_Safe Streets

Alliance, calling the sttement “dicta.” _Kane Cty., Utah United States, 928 F.3d at 887 n.11.

The Tenth Circuit clarified:

Safe Streets involved twodes (Nebraska and Oklahons&eking to intervene as
plaintiffs in an action agaihanother State, Colorado. Thewe held that we were
without subject matter jurisdiction to consider # State’s intervention motion,
because 28 U.S.C. § 1251(a) gave exetusubject-matter jurisdiction to the
United States Supreme Court to resolve disputes between two states.87d,

912. Furthermore, Safe Streets reledHollingsworth v. Perry, 570 U.S. 693,
708, 133 S.Ct. 2652, 186 L.Ed.2d 768 (2013), for this dicta about constitutional
standing, but Hollingsworth, in fact, applied the piggyback standing rule. There,
the intervenors had to demonstrate tlosvn standing because they were sbie
partiesto seek an appeal. Id. at 702, 7083 S.Ct. 2652. Here, the United States
remains a party. The dissent also <iténited States vColorado & Eastern
Railroad Company, 882 F.3d 1264 (10th (Z018). But againthat case is
inapposite because there the would-be intervenor seeking to enforce a consent
decree that it was not a party to “couldt ‘piggyback’ on the standing of one of

the described parties toetfConsent Decree because there was no current case or
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controversy pending before the court on the pathose parties.” Id. at 1268. In
contrast, there exists a ligentroversy between the Urdt&tates and the plaintiffs
in this case.

Kane Cty., Utah v. United State328 F.3d at 887 n.11 (emphases in Kane Cty., Utah v. United

States). Thus, if the Court was deciding thel Mdw, the Officers Association, which is seeking
relief beyond what Albuquerquis seeking, would have to meetdependently the Article IlI

requirements._See Kane Cty. v. United States, 928 F.3d 877, 886-87 (10th Cir. 2019)(quoting

Town v. Chester, N.Y. v. Laroe Estates, 1187 S.Ct. 1645, 1648 (2017)). At the time of the

MTI, however, the Court would need to deciol@y whether another party with constitutional
standing on the same side as the Offigkssociation had standing, and Albuquerque would
provide the Officers Assoafion with that standingf.

B. THE PARTIES HAVE NOT ASKED THE COURT TO RECONSIDER
JUDGE BRACK’S MOTION TO INTERVENE MOO.

The parties have not askecetlourt to reconsider Juddgack’s MTI MOO, although
MTI MOO does not bind the Court, under the lafatfte-case doctrine. See generally Objections;
Albuquergue Objections Response; United St@ibgections Response. As the Tenth Circuit

noted in_ Rimbert v. Eli Lilly & Co., 647 F.3d 4Z (10th Cir. 2011), the law-of-the-case doctrine

“does not bind a judge to follow rulings in the sazase by another judge@jordinate jurisdiction

as long as prejudice does nosee to the party seeking the bf#nef the doctrine.” 647 F.3d at

26The Tenth Circuit approvingly t&id other Courts of Appealsat have concluded that a
party that satisfies rule 24(a) categorically Sas Article 11l standint requirements, although
the Tenth Circuit did not go as far as to adojutieitly these propositionsSee Kane Cty. v, Utah
v. United States, 929 F.3d at 889 n. 14 (“Otheurts have recognized that ‘any person who
satisfies Rule 24(a) will also meet Articld’sl standing requirement.”)(citing Roeder v. Islamic
Republic of Iran, 333 F.3d 228, 233 (D.C. Ci003); Sokaogon Chippewa Cmty. v. Babbit, 214
F.3d 941, 946 (7th Cir. 2000)). The Officers Asation’s fulfillment of rule 24(a)’s requirements
should be sufficient to establish Artidié standing under Tenth Circuit law.
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1251 (quoting United States v. Johnson, 12 F.3d at 1544)e relevant prejudice is limited to

lack of sufficient notice that onedge is revisiting the decisiarf a prior judge and the opportunity

to be heard with respeio the new ruling.”_Rimbert v. Hliilly & Co., 647 F.3d at 1251. Because,

however, no party has asked the Court to recensididge Brack’s decision to permit intervention
stands.

C. THE COURT WILL STRICTLY LIMIT THE OFFICERS ASSOCIATION’S

STATUS AS AN INTERVENOR TO PROTECT ITS INTEREST IN ITS
CBA.

The Officers Association asked Judge Bracldébermine its intervenor status for two
phases of litigation -- the remedial phase andi#iidlity phase -- and Judge Brack split the case
into two these phases when deciding on the Qfidessociation’s intervenor status. See MTI
MOO at 4 (Brack, J.)(granting the Officers Assaoiatintervenor status in the remedial phase of
the litigation and deferring rule on the Officerssiciation’s intervenor status in the liability
phase.). The Court has searcldda@yently through Judge Bracki@pinions and the record for a
clear definition of the remedial phase and thelligiphase of the litigabn, but Judge Brack does
not give explicit definitions for liability phase and remedial phase. The first mention the Court
finds of the remedial and liabilitghases of litigation is in th@fficers Association’s MTI._See
MTI at 4. The Officers Associain, however, does notguride its definitions for the remedial and
liability phases of litigation and only indicatesihintended meanings, as discussed supra. The

Officers Association seems to have lifted thiesens from a case it citesit of a different Court

of Appeals -- the Ninth CircuitSee MTI at 7. That case_is Unit8thtes v. City of L.A., in which

the Ninth Circuit affirmed in part and reversegart the district cour$ ruling on a police union’s

motion to intervene. 288 F.3d 395. In United States v. Cinf L.A., the district court had

divided the litigation into théwo phases -- the merits phaaed the remedial phase -- and
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determined whether the police union had a righibtervene in each of the phases of litigation.

See 288 F.3d at 399. The distraziurt determined that: (i) ¢hpolice union did not have a
protectable interest in ¢hmerits phase of the lij@tion, because the district court assumed that it
would approve and finalize the consent decree, and because the sought injunction applied only to
Los Angeles; and (ii) the policenion did have a protectable indst in the remedial phase of
litigation, because state law entitled the police union to negotigilogment terms and to rely on

the CBA that resulted from thosegotiations. _See 288 F.3d at 399-400. Thus, the district court
appears to define the merits phaséitigation as the stage of litigah before settiment or trial,

and the remedial stage of litigation as everytlpagaining to the settlement after it is approved

and entered. Speaking to the rteephase, the Ninth Circuit stated:

The district court erred as to the mte of the actionOf course, as the
district court noted, the Police Leagaed the officers it represents have no
protectable interest in @fating other individuals' anstitutional rights. No one
could seriously argue otherwise. Howewbe Police League claims a protectable
interest because the complaint seeksndijive relief against its member officers
and raises factual allegatis that its member officeicommitted unconstitutional
acts in the line of duty. ®se allegations are sufficient to demonstrate that the
Police League had a protectable inteneshe merits phase of the litigation.

The district court found that the Pa#i League did not have a protectable
interest in the merits lbause the proposed conseatike's injunctive provisions
pertained only to the City defendantsdebecause approval of the proposed decree
would obviate the need toqure liability. However, irreaching these conclusions
the court impermissibly assuohéat it would in facapprove the proposed consent
decree. No hearing had yet been hahdthe consent decree and it was unknown
whether the district court would enter acdee at all or, if so, in the form then
proposed.

United States v. City of L.A., 288 F.3d2@9. The Ninth Circuit notes that,

[w]hen the potential scope of an actismarrowed by amendepleadings or court
orders, or when an existing party exgsly and unequivocally disclaims the right
to seek certain remedies, the court may c@nshe case as restructured rather than
on the original pleadings inliag on a motion to intervene.
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288 F.3d at 399. The Ninth Circuit clarifiesatha court making anotion-to-intervene
determination cannagéxclude from consideratiothe party’s interests in the liability phase of
litigation if the case has not been restructuredf ahe party’s disclaimer in any interests is
conditional. _See 288 F.3d at 399 (stating thahé action’s restructuring “has not yet been
accomplished, or if a party's disclaimer of certaimedies is contingent rather than unequivocal,
then the district court is not free to consitlee potential for issue reduction when determining
whether a putative intervener has a protectatierest in the merits”). The Ninth Circuit,
therefore, appears to define the merits phase of the litigation as the time before settlement or trial.
If remedies are sought against atpathe Ninth Circuit concludeghat party has a protectable
interest in the merits phase of litigation iurgither the other party disclaims the remedy
“unequivocally and completely,” or the court esta settlement agreement in which the other

party disclaims the remedy “unequivocally and ctetgly.” United States. City of L.A., 288

F.3d at 399. Thus, the Ninth Circuit narrows thiféo®rs Association’s definition of the merits
phase of litigation by noting thain unequivocal and completesdiaimer of a remedy ends the
liability phase fo that remedy.

In terms of the litigation’s remealiphase, the Ninth Circuit states:

The district court correctly concludedaththe Police League had a protectable
interest in the maedy sought by the United StateShe Police League has state-
law rights to negotiate about the termsl @onditions of its members’ employment
as LAPD officers and to rely on the coliie bargaining agreement that is a result
of those negotiations. See Cal Goviade 88 3500-3511. Thesghts give it an
interest in the consent decree at issue.

Thus, the Police League’s interest ie ttonsent decree is two-fold. To the
extent that it contains or might contganovisions that comadict terms of the
officers’ [Memorandum of Understandin@VOU”)], the Police League has an
interest. Further, to the extent thasitisputed whether or not the consent decree
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conflicts with the MOU, the Police Leaghas the right to present its views on the
subject to the district couand have them fully considered in conjunction with the
district court’s decision tapprove the consent decree.

288 F.3d at 400 (citing EEOC v. AT&T, 506 F.2d 735, A21(3d. Cir. 1974)).The Ninth Circuit,

similarly to the Officers Assoation, limits the remedial phasactions relating to the consent
decree’s implementation that occur after the tbhas entered the finalized consent decree. See

United States v. City of L.A., 288 F.3d at 400hus, it could be extrapated from the Ninth

Circuit’'s decision that the moment before the tamters the Settlement Agreement, the case is
in the litigation phase, because tharties are still moving towarddtrial or other adjudication of
liability; and the moment after the court enters the Settlement Agreement, the case enters the
litigation’s remedial phase, in which the cound longer is tasked withdjudicating guilt and
instead crafts and monitors the appropriatmedies. The Court agrees with these broad
definitions and defines the liability phase as atlams and events before liability is decided or
settled -- in this case, when the Settlement Agregngeantered -- and the remedial phase as all
actions and events related to the finalized mevhich in this case is also the Settlement
Agreement. Thus, all objectiorie the Proposed Settlement Agment before its finalization
would be part of the ligjation’s liability phase.

Judge Brack determined interversbatus for only the “remedfsstage of the case, and he
left the question of intervenoragtis for the “liability stage of the case,thbugh he treats them
differently than this Court defines them. MTI MOO at 4 (Brack, J.). Judge Brack’s rulings on
Objections shed light on how he defines thagals of litigation. He concluded there are three
bases for permitting Objections: &)onflict between the Settlement Agreement and the law; (ii) a
conflict between the SettlemeAgreement and the CBA; and (ithhe mandatory obligations the

Settlement Agreement places on the Officers Asdioei. See Original Settlement Agreement
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MOO (Brack, J.). Consistent with this conclusion, Judge Brack was quick to note that policy
concerns are not a sufficientdimfor an Objection, although heef overruled these Objections
anyway, even after acknowledging that the Objection was beyond the agreement’s_scope. See
Original Settlement Agreement MOO at 23 (Bratkdeclining to rule on use-of-force definitions

and training officers, because, $tated, Albuquerque and the Offiséssociation could negotiate

these terms); Original Settlement Agreem&f®O at 24 (Brack, J.)(overruling Objections
regarding new technology and egpnent policies even after stagi that these Objections “were
beyond the scope of the agreement”); Original Settlement Agreement MOO at 27 (Brack,
J.)(appearing to overrule the Officers Associaso@bjections that they were excluded from the
Mental Health Response Advisdbpmmittee, even though Beates that the Qdxtion is a “policy
guestion beyond the expertise of tlisurt”). In contrast, JudgBrack tackles the merits of
Objections that the Officers Association arguesflicts with the CBA or the law._ See, e.g.,
Original Settlement Agreement MOO at 25 4Bk, J.)(deciding the Objections to “perceived
changes to the policies for promotions, evaluations, and assignments,” which were based on CBA
provisions). Thus, Judge Bracgpears to narrow the scope ofipéted Objections to limit the
Objections only to those Objections that all¢igat the Settlement Agreement violates the CBA

or law, or imposes mandatorylmations on the Officers Assation. The below table reviews

the Officers Associatin’s Objections and whether Judgeck permitted the Objection.

The Officers The Officers Judge Brack’s Posture Towards the
Association’s Association’s Objection

Objections Categorized | Grounds for its

by Judge Brack Objections
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and

1. Investigation CBA §2.3.1.4; Judge Brack allowed these Objections and
Procedures Fifth Amendment | ruled on their substance.
rights; due process
rights.
Force Review CBA §20.1.6 Judge Brack allowed these Objections
Board ruled on their substance.
Criminal CBA §20.1.7-8 Judge Brack allowed these Objections

Investigations by
Internal Affairs
Bureau

ruled on their substance.

2. Civilian Complaints

CBA § 20.1.3.1-2

Judge Brack allowed these Objections

Early Intervention
System

ruled on their substance.

Disciplinary
Matrix

Violation of due
proces$’

Judge Brack declinedto rule on this
Objection; the Settlement Agreement d
not specify levels and types of discipline,
process. “The Court will not unnecessal
decide which issues require mandat
bargaining. For now, the Agreement
written does not yet create a discipling
system for the Union to challenge.” Origirn
Settlement Areement MOO at 23.

Definitions of
force and

standards for

Definition and
standards of force

above constitutiona

Judge Brack declined to rule on the
Objections regardinglarifying definitions
land trainiry officers, and he overruled th

and

and

on,

and

and

and the Oversight ruled on their substance.

Agency
Albuquergue City| CBA § 20.1.19 Judge Brack did not allow the Object
Ordinance - because the ordinance’s legality is beyond
created Civilian the scope of current litigation.
Police Oversight
Ageng/

3. Officer Privacy CBA § 20.2.10 Judge Brack allowed these Objections

ruled on their substance.

Drug Testing and| CBA § 20.2.10 Judge Brack allowed these Objections
Mental Health ruled on their substance.
Evaluations

4. Discipline Policy CBA§21.11 Judge Brack allowed these Objections

and

DES
or
ily

ory
as

ary
al

pSe

e

27Judge Brack characterizes the basis for ¢higection as violating the presumption of

innocence. _See Original Settlement Agreemef@tViat 23 (Brack, J.). The First Settlement
Agreement Objections offer some clarity, statingttthe matrix is a “complete violation of the
officer’s rights to due process and the law regaydine burden of proof resting [on] the employer.

So much for guilty until proven.”

FirSettlement Agreement Objections at 12.
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using force;
proper training on
standards.

maximum; proper
training, clarified
confusion”)

Objection
standard.

regarding the use-of-for
In terms daflarifying definitions

ce

and training officers, Judge Brack stated that

“the City and Unioncan negotiate on the
own terms.” Original Settlement Agreeme
MOO at 23. In terms of the use-of-for
standard, Judge Brack stated that, “[p]ol
departments are free to set their o
standards and policies. Changing
definition of excessive force in a poli
handbook does not alter the constitutio
standard and does noamcrease officers
constitutional liability.” Original Settlemer
Agreement MOO at 23.

ir
Nt
ce

ice
wn
the
ce

nal

—

5. New Policies
Regarding Technology
and Equipment

Policy concerns

Judge Brack overruled these Object
stating that these issues were “beyond
scope of the agreement.” Judge Br
elaborated on his decision, stating that
Settlement Agreement “does not mand
any form or level of discipline. It mere

states that the failure to follow APD poli¢

will  result in discipline.” Original
Settlement AgreemerilOO at 24. Thus
Judge Brack concluded, “[s]hould the C
and the Union determine that the technolg
policies require further clarification, they a
free to adopt more detailed policies -- so Iq
as they comport with the basel
requirements in the Agreement

Presumably, the City and the Union w

ons,
the
ack
the
ate

Yy

1ty
pgy
re

ng
ne

negotiate the impacts of their policies in their

next collective bargaing session.” Origina
Settlement reement MOO at 24-25.

Preservation of | Policy concerns, a | Judge Brack allowed these Objections and
Camera Footage | due process ruled on their substance.
violation, and a
conflict with the
collective
bargaining
agreement
6. Promotions, CBA §14.1; Judge Brack allowed these Objections and
Evaluations, and 14.1.2; 17.1; 17.3.2 ruled on their substance.
Assignments.
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Crisis Efficiency concerng Judge Brack allowed these Objectiong and

Management overruled them.
Training
7. Department Policy concerr® Although it appears as if Judge Brgck
Policymaking declines to rule on this Objection, because he
APOA exclusion states that it is ggblicy question beyond the
from Mental expertise of this Coutthe seems to overrule
Health Response it, because he says it “fails for a similar
Advisory reason” as another Objection that |he
Committee explicitly overrules. Original Settlement

Agreement MOO at 27. The Court
concludes that Judge Brack’s reasoning|for
overruling the objection ithat, “[ijn general,
the City retains the right to develop and
implement Department policy.” Original
Settlement Agreement MOO at 27 (citing

CBA § 32.1).
APOA exclusion | Policy concern® Judge Brack overruled the Objection,
from Force because the review of use-of-force
Review Board investigations and data collection on use:of-

force investigations “are not areas where|the
Union has traditionally had a voice.”
Original Settlement greement MOO at 27
APOA exclusion | Policy concern® Judge Brack allowethis Objection and

from Policy and ruled the Objection, stating that the
Procedures Objection has no foundation, because the
Review Boad Officers Association was invited to attend

28Unusually, Judge Brack notesatithe Officers Associatiohas given no legal basis for
this Objection._See Origin&ettlement Agreement MOO at 27.

2°The Officers Association argues that it shibbe included on the Force Review Board,
because “it is clear from the Settlement Agreentieis board will operate outside the time limits
imposed in the CBA to conduct machistrative investigadns.” Objections Reply at 14. Judge
Brack does not address this argumerhe Court presumes thaitdfje Brack does naddress this
argument, because the argument does not sufiportonclusion that th®©fficers Association
should be included on the Force Review Bodrlde Officers Association’s argument supports an
Objection to the Force Review Board itselft lthe Officers Association does not make that
Objection.

305pecifically, the Officers’ Association statédat its participation in the Policy and
Procedures Review Board “has not been readilggeized by the Department,” and that it does
not know how the Policy and Procedures RevRReard will make the necessary changes in
accordance with the Settlementragment without the Officerss&ociation’s participation. See
First Settlement Agreement Objections Reply at 8.
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and participate in Policy and Procedures
Review Board meetingsut did not attend
those meetigs.

Stipulated Judge Brack allowed this Objection and
Modifications overruled it, stating that he “is not concerned
under § 338 of that this provision will impair the [Officers
Original Association’s] interests,” because the
Settlement provisions’ existence “as one of the bases
Agreement the Court cited for permitting the [Officefs

Association] to intervene into this lawsuit.”
Original Settlement greement MOO at 28
OVERALL Judge Brack concluded with a statement that
OBJECTIONS he overruled all of th®fficers Association’
objections, because: (i) the Settlement
Agreement did not conflict with state law;
(i) the Settlement Agreement did not
conflict with the CBA; and (iii) th
Settlement Agreement did not “impose any
mandatory obligations” on the Officers
Association and that éhOfficers Associatio
“may choose to negotiate many of the
specific policies and their implications.”
Original Settlement greement MOO at 28

Explaining his decisionJudge Brack writes:

The Union requests intervention for both tiability and the remedial phases of
litigation. Most of the Union’s argumeritowever, focus[es] antervention in the
remedial phase. The Court will rule currently on the Union’s motion to intervene
in the remedial phase and will defer thuiding on the motion to intervene in the
liability phase. _See San Juan Cty., 503dFat 1189 (discussingdastrict court’s
flexibility in permitting intevention for certain matters). If the Court oversees a
liability phase in this litigation, it will consider é{Officers Association’s] motion

to intervene as timely.

MTI MOO at 4 (Brack, J.). The practice oéading intervention for each stage of the case
individually stems from the adsory committee’s note to rule 24(a) of the Federal Rules of Civil

Procedure, which authorizes courts to “subjantintervention of rightinder the amended rule]
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to appropriate conditions or restrictions respamsamong other things to the requirements of
efficient conduct of the proceedings.” Fed. R. ®iv24(a), advisory committee notes. See Forest

Conservation Council v. U.S. Forest Serv.F68d 1489, 1496-97 (9th Cir. 1995)(citing rule 24(a)

for the proposition that a districburt can limit intervention tssues for which the nonparty has

a “sufficient interest™), abrogated on othemoginds by Wilderness Soc.W.S. Forest Serv., 630

F.3d 1173 (9th Cir. 2011)(quoting United State§. Fla. Water MgmtDist., 922 F.3d 704, 707

n. 4 (11th Cir. 1991). Courts have interpretedathesory committee notes to mean that they can

limit the scope of an intervenor’s party statuse,®eg., United States v. City of Detroit, 712 F.3d

925, 931 (6th Cir. 2013)(stating that “courts arefaoctd with an all-or-nothing choice between

grant or denial: Rule 24 also provides for tieai-in-scope intervention”); Thomas v. Bakery,

Confectionery & Tobacco Workers Int'l Unip882 F.2d 1215, 1220 (8th Cir.1992), cert. denied

508 U.S. 972 (1993). Although the Tenth Circhas not addressed limitéatervention in the

police-union-intervention contexit, has approved limited interventidh. See United States v.

Curry, No. CV 10-1251 MCA/LFG, 2011 WL 13315504, *3 (D.N.M. July 20, 2011)(stating

3IAlthough there is no caselaw in the Tenth Gireegarding the liakity and remedial
phases of litigation in the poliagnion settlement agreement context, there is some caselaw in
other Courts of Appeals regarding the liability aethedial phases of Igation in the police union
settlement agreement context United States v. Pdaind, 2013 LEXIS 188465, the Honorable
Michael H. Simon, United StateBistrict Judge for the United States District of Oregon,
determined several motions to intervene, inaigdi motion to intervene from the Portland Police
Association._See 2013 LEXIS 188465, at *10. Waealyzing the Portland Police Association’s
motion to intervene, Judge Simon narrowed ha@i$oto determining onlwhether the Portland
Police Association could intervenin the remedial phase dife litigation. _See 2013 LEXIS
188465, at *9. To make this determination, Judgeo8 looked to see “if the proposed Settlement
Agreement contains -- or even might contain evgsions that contradi¢he terms of the Labor
Agreement.” 2013 LEXIS 188465, at *10. Thusdde Simon was concerned only with the
Settlement Agreement in making his deterrtiora about the PortlandPolice Association’s
intervenor status at the redial phase of the litigation.
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that “limited intervention, however, has beapproved by our Circuit”){ting San Juan Cty. v.

United States, 503 F.3d at 1189).

The relevant excerpt of San Juan Cty. states

If the applicant is granted intervention besaof an interest that may be injured by

the litigation, it does not follow that ¢hintervention must extend to matters not

affecting that interest; and just because no party will adequately represent one

particular interest of thegpplicant does not mean that the applicant must be allowed

to participate in the litigation of other matters concerning which its interests are

adequately represented. Thus, tAelvisory Committee Notes state, “An

intervention of right under the amended rule may be subject to appropriate

conditions or restrictions responsive amatger things to the requirements of

efficient conduct of the proceedings.”
503 F.3d at 1189. In thisxcerpt, the Tenth Circuit clarifigdat it interprets the rule 24(a)
advisory committee notes as peitinij courts to restrict intervéion based on the party’s interest.
Thus, this Court has the authority to restrict Htope of the Officers Association’s intervenor
status. If the Court was deaigj this status, it would restti the Officers Association’s
intervention status not along the phases of litigation, but to the protected interest. Thus, the Court
would allow the Officers Associan to intervene only to proteits interest under the CBA. The
Officers Association, #refore, may make Objections regdjag the First Proposed Settlement
Agreement before the Court finalizes it, an@ tBfficers Association may make Objections
regarding the finalized Sement Agreement aftahe Court enters it, as long as all of these
Objections arise out of conflict with the CBAOnly the Court may enlarge the Officers

Association’s intervenor status.

D. EVEN IF THE COURT PERMITTED THE OFFICERS ASSOCIATION TO
OBJECT, THE OBJECTION WOULD NOT BE TIMELY.

All parties agree that the deadline for parties to file Olgestwas January 31, 2019. See

Aug. 13 Tr. at 11:13-16 (D’Amato); id. at 313 (Ryals, Court); Albuquerque Objection
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Response at 8. See also Deadlines Order dtAPD shall enact all usef force policies (SOPs
2-52 through 2-57) by January 31, 2019. . . . Ifghdies are unable togelve a disagreement
regarding any policy or training within the abaleadlines, they will file a motion with the Court
to resolve the issue within the above deadlinesA)l parties further agpe that the Officers
Association filed its objection olay 28, 2019, almost four monthfter the deadline. See Aug.
13 Tr. at 11:13-16 (D’Amato); icht 14:9-12 (Ryals); Aduquerque Objection Rponse at 8. The
Court, thus, must determine ather the Officers Associatidras good cause for its four-month
delay.

The Court concludes that the Officers Assacratioes not give a satisfactory explanation

for its four-month delay._See Street v.ruBd. of Cty. Comm’rs, 2008 WL 2397671, at *6.

(stating that good cause is metemha party is unable to metbie deadline despite “diligent”
efforts). To justify its delay, the Officers Agsation cites internal disagreement and difficulty
narrowing the issue. See Aug.TB at 11:13-16 (D’Amtd). These reasomse reasons in which

a motion to extend the deadline wabdde appropriate. On the daf/the deadline, the Officers
Association was aware that itchaot made a decision yet abart Objection. The Officers
Association had an explicit procedure to followadlstain more time: file an extension for time.
See Deadlines Order at 1-2 (“If a motion is fileidwvthe Court to resolve any issues pertaining to
the development of a policy or training, the deadliagsociated with the policy or training at issue
and any interrelated policies and/or trainings will be automatically vacated.”). The Officers
Association declined to go through this channegéd more time; the Courthus, is reluctant

permit it to circumvent the dead&. The Court is a reasonable court, but it capeonhit parties
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to set their own deadlines without good catfs&he Court could recast the Objections as a Motion
to reconsider, but it declines to do so, becauseuld be unwise to change the nature of the
Objections when the Officelsssociation’s right to bring $t Objections is at issue.

Albuquerque argues, in the alternative, that@ficers Associatiodoes not have standing
to intervene._See Albuquerque MResponse at 14. The Tenth Citduas noted that rule 24(a)’'s
“provisions cannot remove the Article Ill hurdieat anyone faces whesluntarily seeking to
enter a federal court,” and thus, “Article IlI's requirements appBbiltontervenors, whether they

intervene to assert a claim orfeled an interest.” Safe Stredill. v. Hickenlooper, 859 F.3d 865,

912 (10th Cir. 2017)(emphasis in_Safe Ssedtl. v. Hickenlooper)(citing_Wittman v.

Personhuballah, -- U.S. --, 136 S. Ct. 1732, 138%2016); Hollingsworth v. Perry, 570 U.S. 693,

697-711 (2013), abrogating in part San Juan Cty. v. United States, 503 F.3d at 1172 (stating that a

movant seeking intervention under rule 24(a) de 24(b) did not need to establish Article I
standing if another party with cditational standing on the movansgle was still in the case )).
Two years later, the Tenth Circuit issued @inion clarifying its statement in_Safe Streets

Alliance, calling the sttement “dicta.” _Kane Cty., Utah United States, 928 F.3d at 887 n.11.

The Tenth Circuit clarified:

Safe Streets involved twodes (Nebraska and Oklahonsgeking to intervene as
plaintiffs in an action agaihanother State, Colorado. Thewe held that we were
without subject matter jurisdiction to consider # State’s intervention motion,
because 28 U.S.C. § 1251(a) gave exetusubject-matter jurisdiction to the
United States Supreme Court to resolve disputes between two states.87d,

912. Furthermore, Safe Streets reladHollingsworth v. Perry, 570 U.S. 693,
708, 133 S.Ct. 2652, 186 L.Ed.2d 768 (2013), for this dicta about constitutional

32Although the good-cause stiard is used generally in teeheduling order context, that
context, which also deals with parties collabioigon a deadline that ti@ourt then enforces, is
sufficiently analogous to éhpresent case for the Court to extérelstandard to this case. See Fed.
R. Civ. P. 16(b)(4) (stating that scheduling ordarey be modified oyl for good cause and with
the judge’s consent”).
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standing, but Hollingsworth, in fact, applied the piggyback standing rule. There,
the intervenors had to demonstrate itloevn standing because they were sbie
partiesto seek an appeal. Id. at 702, 7083 S.Ct. 2652. Here, the United States
remains a party. The dissent also <iténited States vColorado & Eastern
Railroad Company, 882 F.3d 1264 (10th (2018). But againthat case is
inapposite because there the would-be intervenor seeking to enforce a consent
decree that it was not a party to “couldt ‘piggyback’ on the standing of one of

the described parties toetfConsent Decree because there was no current case or
controversy pending before the court on the pathose parties.” Id. at 1268. In
contrast, there exists a ligentroversy between the Urdt&tates and the plaintiffs

in this case.

Kane Cty., Utah v. United State328 F.3d at 887 n.11 (emphases in Kane Cty., Utah v. United

States). Thus, if the Court was deciding thel Mdw, the Officers Association would not be able
to “piggyback’™ on Albuquerque’s standing, becau@gginal Settlement Agreement MOO is a
final judgment that terminates the “live contresyebetween” the United &es and Albuquerque.

Kane Cty., Utah v. United States, 928 F.3B&7 n.11 (quoting United States v. Colorado &

Eastern Railroad Company, 882 F.3d at 1264. At the time of the MTI, however, the Court’s

analysis would have been whetlamother party with constitutiohatanding on theame side as
the Officers Association had standing, and Albuque would provide th©fficers Association

with that standing._Se®an Juan Cty. v. United States, 503dat 1172 (statinthat “as long as

there was Article Il standing for the original party on the same side of the litigation as the
intervenor, the intervenor need not itself bt standing”). Moreover, the Tenth Circuit
approvingly cited other Courts 8jppeals that have concluded tlagbarty that satisfies rule 24(a)
categorically satisfies Articlelistanding’s requirements, althougle thenth Circuit did not go as

far as to adopt explicitly thegpropositions._See Kane Cty. vabtv. United States, 928 F.3d at

889 n. 14 (“Other courts have recapd that ‘any person who sates Rule 24(a) will also meet

Article III's standing requirerant.””)(citing Roeder v. Islanai Republic of Iran, 333 F.3d 228, 233

(D.C. Cir. 2003);_ Sokaogon Chippewa Cmty. vbB#, 214 F.3d 941, 946 (7th Cir. 2000)). The
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Officers Association’s fulfillment of rule 24(a)'ssquirements would be ficient to establish
Article 11l standing under Tenth Circuit law.
E. ALTHOUGH THE COURT WILL PERMIT THE OFFICERS
ASSOCIATION TO INTERVENE TO PROTECT ITS CBA RIGHTS, THE
LAWSUIT IS NOT THE BEST PLACE FOR THE OFFICERS
ASSOCIATION TO PROTECT ITS INTERESTS.
There is precedent for districburts within the Tenth Circuto permit a police union to

intervene when the police union aeguthat the consent decree atek their interests under their

CBA. See Johnson v. Lodge No. 93, 393 F.3d at 146fing that the district court concluded

that the police union, whigbreviously had asked the district cbtar reject the consent decree for
violating the “FOP’s rights athe ‘exclusive bargaining agenfor [Tulsa Police Department]
officers and contravendtie collective bargaining agreeméetween the FOP and the City,” had
sufficient interest to intervene){eration added and not in origifalOther courts have concluded
that a police union may interverto protect its intests under a CBA.__See, e.g., Bridgeport

Guardians v. Delmonte, 227 F.R.D. 32, 35 (bn@. 2005)(permitting a pokcunion’s motion for

limited intervention to dispute a special mastegsommended ruling th#te police union, as the
exclusive bargaining agent for police officers, gdlé would interfere witlis CBA); United States

v. City of Portland, 2013 U.S. Dist. LEXIS 18855, at *14 (concluding that the police union

should be able to intervene as atteraof right to protectfs interest in itdabor agreement, even
though only a few provisions of éhOriginal Settlement Agreemieoonflicted with the Labor
Agreement, and there was g possibility that “th@groposed Settlement Agreememdy impair

or impede the PPA'’s protectable interest,” becdliedJnited States might seek injunctive relief

asking the City to implement terms that confiith the Labor Agreement)(emphasis_in United

States v. City of Portland); City of L.A., 2&83d at 400-01 (permitting intervention, because the
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consent decree “might caih provisions that contradict thpblice union’s proteed rights in its
MOU, because there was dispute over whethecdhsent decree conflicted with the MOU, and
because the consent decree “by its terms purpogisedhe district court the power, on the City’s
request, to override the Police League’s bargaingigs under California law and require the City

to implement disputed provisions of the conserdrde”). The Court, however, is less suited to
resolve collective bargaining disputes than thechanisms established specifically for these
disputes. For instance, the state court is bptisitioned to handle a breach-of-contract dispute,
because the dispute arises undatestontract law, and becawsbBreach-of-contract lawsuit would

be focused solely on the CBA rather than the CBA being a small part of a massive lawsuit.
Moreover, both state and mauaipal ordinances protect dhCBA, and both systems have
established detailed procedures to handle thete aodisputes. More@y, the bargaining table

is the logical place for Albuquerquend the Officers Associatioim resolve disputes over the
collective bargaining agreeant. Thus, although ¢hCourt concludes théited intervention is
appropriate under controlling Tenth Circuit caseldw,were not so boundind if the Court were
writing on a clean slate, it woulbld that alternate mechanisms specifically tailored towards these
disputes are better fora to handle them and temDfficers Association’®TI, as other courts

have done in similar circumstanc&ee United States v. City Biialeah 140 F.3d at 983 (stating

that, if Hialeah wanted to alter the CBA'sItes, “it must do so at a bargaining table”).

In State v. City of Chicago, the Seventh Cit@oncluded, in part, et because the Lodge

had alternative channels to prdtés rights, it did not fulfill tre rule 24(a)(2) requirements. The
Court agrees with the Seventh Circuit’'s reasotinag other protectivenechanisms minimize the

prejudice to the proposed intenor. _See State v. City of {€hgo, 912 F.3d at 987 (stating that

the Lodge had state law protections and that “when the integgatiydcan adequately convey its
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concerns to the district couat the fairness hearing, prejadiis oftenminimal”). The Tenth
Circuit, however, binds the Coudnd the Tenth Circuit has conded that alternative fora are

insufficient to deny intervention. Utah Ass’n of Ctys. v. Clinton, 255 F.3d at 1254.

Il. THE COURT WILL NOT INVALI DATE THE WOULD-HAVE-KNOWN
STANDARD, BECAUSE THE COURT HAS NO POWER UNDER THE
CONSTITUTION, FEDERAL LAW, OR THE SETTLEMENT AGREEMENT TO
INVALIDATE ALBUQUERQUE’S USE OF FORCE SOP UNLESS IT VIOLATES
THE CONSTITUTION, FEDERAL LAW, OR THE SETTLEMENT
AGREEMENT'S TERMS.

As a threshold matter, the f@btions were not timely, andus, the Officers Association
lost the opportunity for # Court to rule on its Objections. é&vif the Objections were timely,
the Officers Association does not identify amuce that authorizes ti&ourt to invalidate the
use-of-force SOP beyond the Second AmendedeBettit Agreement, anthus, the Court can
invalidate the use-of-force SOP only if the usdarte SOP violates the Constitution, federal law,
or the Second Amended Settlement Agreem@itie Court concludes th#te use-of-force SOP
does not violate the Constitution, federal lawth@ Second Settlement Agreement, and thus the
Court does not have the authority to rule on tlfilecc€s Association’s Olgictions to the use-of-
force SOP. Moreover, even if the Court weyeule on the Objections, it would overrule them,
because the would-have-known standard is ctamgisvith Supreme Court caselaw, Tenth Circuit
caselaw, and the Second Amended Settlement Agreement, and because Albuquerque may
implement standards above the constitutional minimum.

A. THE COURT HAS THE AUTHORITY TO AMEND THE USE-OF-FORCE

POLICY ONLY IF IT VIOLATES THE CONSTITUTION, FEDERAL
LAW, OR THE SETTLEM ENT AGREEMENT.

The Court has jurisdiction in this case, because Judge Brack explicitly retained jurisdiction

over the Settlement Agreement in the Settlement Agreement MOO, which is the case’s Final

- 187 -



Judgement._See Original Settlent Agreement MOO at 30 (Bigcl.)(ordering “that the Court
will retain jurisdiction to enforce the provisions thie Agreement, hereinafter referred to as the

Consent Decree”). See albtorris v. City of Hobart39 F.3d at 1110 (stating that a judge can

retain jurisdiction over a settlement agreement when dismissiaggdf the judge states his or her
intention in the dismissal order or incorporates the settlement agreement into his or her dismissal
order). The Officers Assodian identifies the Second Amerdi&ettlement Agreement as the
source of the Court’s authority to rule on the Objecti8n¥he Court concludes that the Second

Settlement Agreement authorizes it to rule one®tipns only if there is a Constitutional, federal

law, or Settlement Agreement violation. Sedteth States v. Hardage, 982 F.2d at 1496 (citing

Tiernan v. Devog923 F.2d 1024, 1031 (3rd Cir. 1991); Millner v. Norfolk & W.R. @G33 F.2d

1005, 1009 (4th Cir.1981)(recognizing the court’s “irgmt equitable power summarily to enforce
a settlement agreement when thagtical effect is merely to enter a judgment by consent”). Shima

Baradaran-Robison, Kaleidoscopic Consent Besr School Desegrdgan and Prison Reform

Consent Decrees After the Prison Litigationfd®en Act and Freeman-Dowell, 2003 B.Y.U. L.

Rev. 1333, 1372 (2003)(stating that a district “cdwas inherent power tmterpret a consent

decree, but this power is limited by the scope of the parties’ agreement”)(citing United States v.

City of Northlake, 942 F.2d 1164, 1167 (7th dif91); Waste Mgmt. of Ohio, Inc. v. City of

Dayton, 132 F.3d 1142, 1146 (6th Cir. 1997)(stating ahdistrict court has “a duty to enforce,

interpret, modify, and terminate their consentrde as required by circumstance”)). Moreover,

33The Officers Association generally refeces the First Amended Settlement Agreement
and not the Second Amended Setimt Agreement. The Courtesplates that the Officers
Association references the Fifsihended Settlement Agreement, because it is where the relevant
paragraphs were first introduced. Because all the relevant First Amended Settlement Agreement
paragraphs are incorporated into the Second Amended Settlement Agreleen@€atrt references
the Second Amended Settlement égment in this section for ease.
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in United States v. Hardage, 982 at 1496, thetA €ircuit cited apprangly a case from the

United States Court of Appeals for the Fourth Gir¢hat states that éhcourt’s authority to
“enforce a settlement agreemamid to enter judgment based on that agreement without plenary

hearing” “arises not under Rule 56 of the Federal Rules of Civil Procedure but under the trial
court's inherent equitable power summarily téoere a settlement agreemt when the practical

effect is merely to d@er a judgment by consent.” Millner Norfolk & W. R. Co., 643 F.2d at

1009. The Second Amended Settlement Agreeménbrzes the Court to resolve “any objection
to new or revised policies, @redures, manuals, or dire@s/ implementing the specified
provisions” if “either partydisagrees with the Monitor'sesolution of the objection.”"Second
Amended Settlement Agreement al48. Thus, the Second Amended Settlement Agreement
authorizes the Court to rule ¢ime Objection._See Promotionallieg MOO at 4 (“Paragraph 148
of the CASA confers authority dhe Court to resolve disagreements between the parties regarding
new or revised policies, including tbhee at issue here”)(footnote omitted).

Moreover, the Second Amended Settlemente&gient further limitshe scope of these

Objections so that the Objection is only to a@othat “does not incquorate the requirements of

this Agreement or is inconsistent with thisrAgment or the law.” Albuquerque’s Response to
Objections at 4 (quoting Second Amended Settlement Agreementl4f). Thus, Second
Amended Settlement Agreement’sidmiage to rule only on Objectioasising out of policies that

either do not incorporate the Second Amended Settlement Agreement’s requirements or are
inconsistent with the Second Amended Settlemgreement or with the law limits the Court.
Thus, the Court does not have the authoritgntend the SOP based on the Officer Association’s

objection to the SOP’s “vagues®” unless there is a SecoAthended Settlement Agreement

provision or law that requires a use-of-force standard not to be vague. Objection at5. The Officers
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Association does not provide a Second Amerfietitiement Agreement preiwn or any law that
has this requirement, and, thtise Court does not have the authotd hear the Objection on this
basis.

Nonetheless, if the Court were to decile vagueness Objection, it would overrule the
Objection. Although the Officers Associatiorgaes that the use-of-force SOP is “vague,” the
Court concludes that the use-of-force SOP’siegality allows the Court to consider the
circumstances at the scene when determining reasonableness in accordance with
objective-reasonableness. Guidelines of the @ppate force for specific circumstances -- for
example, pinning down a personth® ground is not excessive derin X, y, and z circumstances
but is unacceptable in a, b, ¢ circumstance®tieMimit the Court to a Bgle circumstance instead
of allowing the Court to look at &totality of the circumstanceghen making this evaluation. See

Graham v. Connor, 490 U.S. at 396. An offiogasty mistakenly, but reagably, make a split-

second miscalculation and use méoece than the situation warrants. A list of circumstance-
specific guidelines would not allow the Courtadjust its calculation for a reasonable mistake,
and thus, would not permit the Court to reviewttitality of the circumstances. Moreover, bright-
line excessive-force rules wouldmeve the officers’ pfessional judgmenta even could result

in dangerous situations in which an officrbstitutes rigid thinking for common sense. The

the

Supreme Court in Graham v. Connor clarified that it wanted courts to be able to consider “rapidly

evolving” circumstances, which cessitates flexibility in thinking instead of a rigid adherence to
a bright-line rule. The Courthus, concludes that the objeely reasonableness standard’s

generality is consistent with Graham v. Connor.

- 190 -



B. THE USE-OF-FORCE SOP DOES NO VIOLATE THE CONSTITUTION.

The Court concludes that the use-of-forcePS@mports with the Fourth Amendment to
the United States Constitution’s reasonableness determination in use-of-force contexts. The
Supreme Court has directed cototsise an “objective[-]reasonableness” standard, in which courts
look at the “perspective of a reamable officer on the scene” “wibut regard to their underlying
intent or motivation,” when determining excegsforce claims against Emmcement officers in

the context of an arrest, investigatory stopsezure._Graham v. Connor, 490 U.S. at 386 (stating

that the objective-reasonablenesmsdiard under the Fourth Amendrhapplies to these claims).
Despite the Officers Associatianprotests otherwise, the Court concludes that the use-of-force
SOP accords with the objeatireasonableness standard.

The Court concludes that the B@ 2-57-2's definition of reasobig force -- “facts that a
reasonable officer on the scene would have knowredime the officer usddrce” -- is consistent
with Tenth Circuit casalw interpreting the Fourth Amendntermhe Court acknowledges that the

would-have-known language is takdirectly from a Tenth Circticase -- Weigel v. Broad. The

United States and Albuquerque encourage thertGo recognize that, because the would-have-

known standard’s language is idieal to language in Weigel. Broad, the would-have-known

standard is necessarily consistent with Tentltu@ caselaw. But the dirt is disinclined to
ascribe this meaning -- thatrpaps the Tenth Circuit did nottend -- to the language. Thus,

although the Tenth Circuit uses the languagedvin the_Weigel v. Broad opinion, the Court

assesses whether the substance is the saim icase and in oth&enth Circuit caselaw.

In Weigel v. Broad, the Tenth Circuit begins itse-of-force analysis by citing Graham v.

Connor for the principle that these-of-force analysis is (i) &h objective one: the question is

whether the officer’ actions armbjectively reasonable in light dhe facts and circumstances
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confronting them, without regartd underlying intent and motitian,” Weigel v. Broad, 544

F.3d at 1151 (quoting Graham v. Connor, 490 U.388); and (ii) “a totalityof the circumstances

approach,” _Weigel v. Broadg44 F.3d at 1151. The Tenthr@iit further notes that the

use-of-force inquiry must be “&m the perspective of a reasormablfficer on the scene, rather
than the 20/20 vision of hindsight™” and thie “perspective includes an ‘examination of the

information possessed by the [officers]. Weigel v. Broad, 544 F.3dt 1151 (first quoting

Graham v. Connor, 490 U.S. at 396; secqudting Anderson v. Creighton, 483 U.S. 635, 641

(1987))(alteration in Weigel v. Broad).

The use-of-force SOP’s would-have-known standarports with all these principles. It
is an objective question, becausedks at what a reasonable o#fr would have done, rather than
the officer's underlying intent or motivatio Because the would-have-known standard
encompasses everything a reasonable officer wouwikel kreown at the time dhe use of force, the
standard looks at the totality tife circumstance. Furthergtlivould-have-known standard uses
as its perspective a reasonable officer's perspedtietyding the relevant information that a
reasonable officer on the scene would have know reasonable officer on the scene would
witness everything the officer lngj investigated witnessed, and thwsuld have at least as much
information as the officer being investigatedccordingly, the would-have-known standard
encompasses the information thlé officer being investigatepossesses. Thus, in terms of

principles, the would-have-known standard comports with Weigel v. Broad.

Next, the Tenth Circuit gplies the analysis. When making its excessive-force
determination, the Tenth Circuit makes its deieation based on two kefcts: (i) “for three
minutes the troopers subjected Mr. Weigel to force that khey was unnecessary to restrain

him”; and (ii) “a reasonable officavould have known[that force] presented a significant danger
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of asphyxiation and death.” Weigel v. Broad434.3d at 1153 (emphases added). The Tenth

Circuit infers the first key fact from the “articulable evidence,” Sept. 4 Tr. at 67:19 (Ginger),

which considers what the officers knew, see Weigel v. Broad, 544 F.3d at 1153. In comparison,

SOP 2-57 requires that the investigg officer “listens to whathe involved office has to say,”
Sept. 4 Tr. at 62:4-5 (Van N&), and the would-have-knowstandard does not exclude that
information.

Further, the Tenth Circuit infe the second key fact from thelice department’s training,
which a reasonable officer from that police dépant on the scene would have had. See Weigel
v. Broad, 544 F.3d at 1152 (“WLEA4ining materials madeear that tb pressure applied to Mr.
Weigel's upper torso woulsluffice to cause his suffocation.”As discussed, supra, a reasonable
officer has average training, so he or she caexipected to have undergone the average amount
of training that an officer at that police depaent has undergone. Accordingly, the Tenth Circuit
presumed that a reasonable offis@uld have familiarity with tb police departm#’s training
materials. _See 544 F.3d at 1152. comparison, the would-hadk@own standard also extends
beyond what the officer at the scene knew to iclemsg what a reasonable officer, who received
at least comparable training to the involved offi¥an include “the training [that APD] provided
the officers and the directives that they have give them. And it's appropriate to characterize that
as [facts that] the officers walihave known.” Sept. 4 Tr. 40:15-18 (Van Meter). The Tenth

Circuit in Weigel v. Broad notablyglid not scrutinize the indidual officers on the scene’s

underlying motivations or intentWhether the police officerstiended to asphyxiatthe plaintiff

34The Court notes that all officers have sobasic training before they are permitted to
respond to crime scenes thaeasonable officer responding to $eene is assumed to have, but
the Court recognizes that some officers mayehaore advanced training that goes beyond the
training that a reasonable offrceould be expected to have.
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was irrelevant to the deternaition. Similarly, the would-havknown standard, and SOP § 2-57
in general, do not mention thte investigating oftier should look into # involved officers’
motivations or intent. Thus, because the Tenthuilis analysis has the same scope as the would-
have-known standard, and does not consider actpis outside what waiilbe appropriate to
consider under SOP § 2-57, the Gaancludes that the would-hakkeown standard is consistent
with Tenth Circuit caselaw.

The Officers Association further argues thacause “would have known” is a conditional
perfect verb, it “necessarily relies on ‘what ékplorations,” which wuld violate_Graham v.
Connor. Officers Association Objections at 8.eT®ourt interprets this argument to mean that
the Officers Association beliles that “would have known’ndicates that a use-of-force
investigator will consider “hypothetical circurasices” when making his or her determination,
rather than the totality of the actual circumses Officers Association Objections at 8. The
Court disagrees with this interpretation. eTtwould have known” language is linked to a

hypothetical reasonable officer: use-of-force investigations should be based on “facts that a

reasonable officer on the scene would have knowheatime the officer used force.” Officers
Association Objections at &oting SOP § 2-57-2). Thus, the tense of “would have known” is
necessary, because the use-of-force investigators are examiningglibedbcircumstances from
the viewpoint of a hypothetical person and esamining from the @wpoint of hypothetical
circumstances. Altering the tense would reridersentence nonsensicdificts that a reasonable
officer on the scene knew at the time the offiesed force.” The “reasonable officer” did not
know, however, anything at the time the officemigeinvestigated used force -- the reasonable

officer does not exist in reajitand exists only as a magyiiig glass through which the

investigating officers eamine the scene. Thus, the “woblave known” language facilitates the
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“reasonable officer” legal fiatin; it does not encourage investigg officers to conjure up
hypothetical circumstances. Thualse would-have-known standaddes not invitehypothetical

circumstances in contravieon of Graham v. Connor.

Moreover, the “reasonable officer” standasdmeant to make the assessment objective

rather than subjective. Marsha L. Levick&izabeth-Ann Tierney, The United States Supreme

Court Adopts a Reasonable Juvenile StandardlnB. v. North Carolina for Purposes of the

Miranda Custody Analysis: Can A More Reasodasdtice System for Juveniles Be Far Behind?,

47 Harv. C.R.-C.L. L. Rev. 501, 504 (2012)(“Reasoeahlvenile Standard”)(“[The reasonable-

person standard] is an objective standard againish triers of fact rmasure individuals’ conduct

or blameworthiness.”)(citing People v. Cro$87 P.3d 71, 78 (Colo. 2006); People v. Goetz, 497

N.E.2d 41, 50-51 (N.Y. 1986); Jankee v. Cla@ty., 612 N.W. 2d 297, 310 (Wis. 2000)). The

reasonable person in the criminal law cohtéjpossesses the intelligence, educational

background, level of prudence, and temperamesu afverage person [dridcks unusual physical

handicaps.” _Reasonable JuylenStandard at 504quoting Joshua Dssler, Understanding

Criminal Law § 10.04 [B][3][b] (1987), and citing Arthur Ripstein, Equality, Responsibility, and

the Law at 192 (Gerald Postema ed., 1999)). Thusasonable officer has the intelligence,
educational background, level of prudence, tamdperament of an average law enforcement
officer. This standard is objective, because #rexes what level of force the reasonable officer
would use in that situation in the context oé tiotality of circumstances, instead of examining
why the officer being investigated used the lefegce he or she ude Whether the officer

personally believes his or hertians were reasonable would bebjective in contravention of

Graham v. Connor. 490 U.S. 286. Reviewing instead whatreasonable officer would have

done in that situation removesyainquiry into underlying interdr motivation, stripping away the
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necessity of a Monday morning irstegatory officer tryng to piece togethewhat the individual
officer was thinking. For examplan individual officer may wartb break the arm of a suspect
who already had surrenderafier initially resisting, but instead the offices able only to pin the
suspect’'s arm. An investigating officer loogi at the situation from the reasonable officer’s
viewpoint would focus only on whether pinning thgspect’'s arm was an excessive use of force.
In contrast, an investigatingfafer looking at the sulation subjectively wuld determine whether
the officer was intending to pin the suspect’s amto break the suspect’s arm; the investigating
officer would have to look at the individual officer’'s underlying intent mnadivations to make a

determination._See Graham wr@or, 490 U.S. at 397 (“An officerévil intentions will not make

a Fourth Amendment violation out ah objectively reasonable usefofce; nor will an officer's
good intentions make an objectively unreasonabéeaisorce constitutiond)(citing Scott v.
United StatesA436 U.S. 128, 138 (1978)(further internal da omitted)). Thus, because looking
at the situation from a reasonabliéicer’'s perspective focuses gnbn concrete, tangible facts,
basing findings on what a reasonable officer wWdwve known is a more objective inquiry than
basing findings on what the on-scene officer knew.

The Officers Associatio provides a hypothetical:

So if an officer is responding to @ll: A man with aknife; reads the
communication dispatch onshcomputer in the carnd he’s running lights and
sirens to the scene, and uses force oraa who is believed to have a knife in his
possession. And then finds out later ttrege CAD misrepresented the actual fact;
that man had the knife in the previous deit. If he could aiculate a reasonable
use of force based on what he perceiwvelht he actually knew, and then during
the investigatory stage he findsit that, or an investigat finds out that, that the
dispatch contained incorrect infornmat, and if he had known the correct
information, he may haveken different steps, thapens the door for Monday
morning quarterbacking or second-guessangpfficer based on what he believed
was true. But if he would have knowmias false, maybe he wouldn’t have taken
that action, and thereforsubject him to discipline.
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Sept. 4 Tr. 32:3-21 (D’Amato). EnCourt agrees with the Officefssociation that punishing an
officer for a fact that he or she could not hamewn at the time and that became known only after

the fact would be a violatioof Graham v. Connor’s prohiibn against second-guessing and

hindsight. The Court concludes, however, it would-have-known test does not punish an
officer in this situation. Ae@asonable officer at the scene wbnbt have known fiermation that
he or she did not have. A reasonable officehatscene would have received the same dispatch
that the officer being investigad would have received. A reasbleofficer atthe scene would
not have known information discexed after the scene; the usefmice SOP makes sure to cabin
the information a reasonable officer would h&wn to the scene itself by stating that the
relevant information considered is the informatawvailable “at the time thofficer used force.”
An investigatory officer, therefer would not be able to includacts learned after the time that
the involved officer used force when considering what a reasonable officer on the scene would
have known, unless a reasonable offeleuld have known these factBhus, if the officer being
investigated acts on false infornmat that was not corrected until after the use of force, the
investigation would focus only on whether tb#ficer used force inaccordance with how a
reasonable officer acting on the false informati@uld use force. See Sept. 4 Tr. at 63:4-9 (Van
Meter)(“[I]n the circumstance . . . [where thaficer is getting the wong information on the way
to the scene, it is actually tivéew of the City that that wronmformation is what a reasonable
officer on the scene would have known.”).

Further, although the Officers Associationrrectly notes thathe would-have-known
standard could result in inv@gating officers making a determination based on facts that the
officer being investigated did h&now at the scene, this determination does not violate Graham

v. Connor by being speculative. See Officers Aggmn Objections at 9The Court concludes,
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however, that this “imput[ation]df facts is not speculative, insofar as any factual determination
can be not speculative. Objections at 9. Detangiwhat a reasonable afér in that position on

the scene would have known is less difficldecause that deternaition relies only on the
situation’s facts. For instance, if an officer sgathat he or she did ns¢e a person’s hands in
the air, the investigating officeising the would-have-known si@dard can deterine based on the
relative positions of the allegedctim and of the officer beingivestigated, the amount of light,
and other circumstances whetlaereasonable officewould have known thahe person’s hands
were in the air. Thus, the standard thanhexas what a reasonable officer would have known is
not speculative and imore objective.

Moreover, this standard i®esistent with Graham v. Connostatement thahe standard

must account for the split-seconcc#ons officers often must make in the line of duty. See 490
U.S. at 396-97 (“The calculus of reasonablenesst mobody allowance fdahe fact that police
officers are often forced to rka split-second judgmésn -- in circumstanceghat are tense,
uncertain, and rapidly evolving about the amount of force that necessary in a particular
situation.”). The would-have-known standard asksiestigating officer to look at the facts that
a reasonable officer would have known at timme of force, which includes changes in
circumstances. A reasonalfficer of reasonabléntelligence, educatn, and training would
consider evolving circumstances when making a split-second judgment -- law enforcement
officers’ job is to assess andspond to a situationA reasonable officer may make mistakes in
his or her response, but the standddoes not demand perfection -- afi#, the officer is meant to

be reasonable, and not exceptional. Becausasonable officer would keawvare of changes in
circumstances at an active scene, the would-kRaee/n standard accounts for officers making

split-second judgments in rapydthanging circumstances.
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In the context of training officers, the OfficeAssociation states that, if it is “reasonable
to conclude that a reasonabléadr ‘would have known’ what igevealed on his or her ‘On Body

Recording Device™ or whethea reasonable officer “would hav@own the offender suffered
from mental illness,” then the reasonable a#ffi perspective impropgriuses hindsight to
determine excessive use of force. The Offideysociation, however, poses these questions as if

the answer is binary. To make these determingtithe investigating officer will have to look at

the totality of circumstances, and Graham v. Conrguires an examination of the totality of the

circumstances. Thus the answendd binary, but instead is, assih frustratingly often is in the
legal realm, it depends. And it deyoks on the totality of the circustances. Moreover, in contrast
to the Officers Association’s contention, hirgldi need not play a role in answering these
guestions. For instance, the determination tdrea reasonable officevould have known that
the offender suffered from mental iliness is not dasewhether it surfaces after the situation that
the offender suffered from mental illness. Instead, the determination is based on whether a
reasonable officer at the crime scene wouldehienown from the circumstances that a person
suffered mental illness. Thus, the determorais not based on hindsight, which is using
knowledge acquired after the incidgbut the reasonable-officer-dme-scene perspective, which
is using knowledge available ding the incident. Further, ¢hwould-have-known standard does
not ask investigatory officers whether less foutedlternatives werevailable, which would

contravene Graham v. Connor'sealitive. Instead, the would-hakaown standardsks them to

account for whether the force waasenable in the circumstancéghus, hindsight does not play
a role in the would-have-known standard and the would-have known standard does not violate
constitutional law.

C. THE USE-OF-FORCE SOP DOES NOT VIOLATE FEDERAL LAW.
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The Officers Association makesly one federal law argument in its Objections Reply.
See Objections Reply at 8-10. It argues thafatleral law requires the factual situation must be
“clearly established” in the 42 U.S.C. § 1988ntext, and that thus the would-have-known
standard must have “clearly dstiahed” language. Objections Repit 9 (“[T]hereremains a lack
of ‘clearly established’ limiting language i8OP 2-57-2."). As th Officers Association
acknowledges, see Objection Repy 10, the “clearly establisté language is part of the

gualified-immunity analysis, $tt v. Harris, 550 U.S. 372, 37(2007). Thus, although a

gualified-immunity analysis includes a clearly established prong, a use-of-force analysis does not
include a clearly established prong. Nonetheldss Officers Association spends several pages
discussing the qualified-immunignalysis, arguing that, becautiee discussion of Weigel and

other cases cited by the City ayaalified immunity evaluations” that were “decided on a motion

for summary judgment, wherthe court takethe facts ‘in the light modtavorable to the party

asserting the injury,” the cases are inapplicatdethe use-of-force investigatory standard.

Objection Reply at 13 (quoting &t v. Harris, 550 U.S. at 377)(whasis in original). _See

Objection Reply at 10-13. The Qférs Association misstates the lawt. correctly asserts that a

qualified-immunity analysisequires courts to viewhe facts in the “ligh most favorable to the

party asserting the injury.””_$tt v. Harris, 550 U.S. at 377 (qtireg Saucier v. Katz, 533 U.S. at

201). A summary-judgmemnhotion, however, requires courts ¢onstrue the facts in the light
most favorable to the non-mawg party. _See Scott v. Harris, 5805. at 377 (citing United States

v. Diebold, Inc., 369 U.S. 654, 655 (1962)(per curiuaucier v.Katz, 533 at 201)). “In qualified

immunity cases, this usually means adopting the.plaintiff's version of the facts.” Scott v.
Harris, 550 U.S. at 377. Thus, a summary judgrasatof-force-constitutinal-violation analysis

uses the same analysis as other motions. , Thei/nited States andlquerque were not wrong
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to cite caselaw on summary-judgment motiore;duse that caselaw involves the use-of-force

standard._See, e.g., Albuquerque ObjectiorpBese at 14 (citing Weigel v. Broad, 544 F.3d at

1153).

Further, “clearly established” is limitetb the qualified-immunity context, which, as
discussed supra, does not applthis situation, in which an ingéigating officer is making a use-
of-force constitutional violation determination. lgualified-immunity analysis is a two-step
analysis with two independentroponents: (i) a constitional-violation prongand a (ii) clearly
established prong. See Scott vrititg 550 U.S. at 377. The Suprei@ourt treats them separately
to the extent that it perits the courts to determine one pronigheout ever reachinthe other._See

Pearson v. Callahan, 555 U.S. a623lthough the cleayl established prong garticular to the

gualified immunity-analysis, the constitutional-\atibn prong is not particular to the qualified-
immunity analysis. A constitutional violatios a constitutional violation, and constitutional-
violation tests do not morph inthfferent tests in the qualifieadrimunity context._See Pearson v.
Callahan, 555 U.S. at 236 (stating that the carginal-violation prong “isntended to further the
development of constitutional precedent”). Thus, Albuquerque does not need to add any limiting
language to its excessive-fordetermination, even though a clearly established prong limits a
constitutional violation in the qualifiedamunity context, because the use-of-force SOP
determines whether an officer used excessiveefoand not whether asfficer should receive
qualified immunity.

The Officers Association argues that, bessauhe qualified-immunity constitutional
violation analysis has the same “objective reasonableness” test as an excessive-force constitutional
violation analysis, the “clearly establishedhdaage” must cabin thexcessive-force objective

reasonableness test as it cabins the qualifiedumitsnobjective reasonablese Objections at 9
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(citing Buck v. City of Albuquegue, 549 F.3d at 1269). As supipdhe Officers Association

excerpts Buck v. City of Albuguergue: “[A]n officensgolation of the Graham reasonableness test

is a violation otclearly established lawif there are ‘no substantial grounds for a reasonable officer
to conclude that there is legitimate justificatfon acting as she did.” Objections at 9 (quoting

Buck v. City of Albuquergue, 548 F.3d at 1291)(ting Holland ex rel. Overdorff v. Harrington,

268 F.3d 1179, 1197 (10th Cir. 2001)))(emphasis fiic€s Association Objections only). An

excessive-force constitutional violation that mabes Graham v. Connor factors must then meet

by qualified immunity’s clearly established law prong. The Court, therefore, concludes that the
objectively reasonable would-have-known standaroh the constitutionaviolation context —
translates in SOPs without additional limit from the qualified immunity context. As the Court

has said, the clearly established prong is a misglidoctrine in the qualified immunity test; the
federal courts should not moveinto other areas of law. leed, now-Justice Gorsuch has said
excessive force legal issues shibbe denied in areas other tH 1983 and Bivens actions. See

Kerns v. Bader, 663 F.3d 1173, 1186 (10th Cir. 2011).

Moreover, the clearly established languagabigut the law. The clearly established prong
asks whether caselaw has clearly established t&ed constitutional righsuch that an officer
would have sufficient notice thédtis action violated. The dirt sees problems with this
incorporating the clearly estalilisd prong and test into the SORdaage. First, for facts to be
obviously verified, there would nedd be little doubt as to theexistence — i.ethe parties,
including the officer beingnvestigated, all would have to agree the facts, othere would have
to be recordings of the facts. Second, tlearty established language is lifted from a different
context and would cause confusifmm officers when trying to @tinguish clearly established in

the legal, qualified immunity sense, from clearly established when determining whether a
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constitutional violation occurredt all. The Court concludekat requiring Albuquerque to add
clearly established teguage would result in a confusing stamdaith a burden of proof that could
hinder investigations. Thuglbuquerque has not violatedderal law by omitting “clearly
established” language.

D. THE USE-OF-FORCE SOP DOESNOT VIOLATE THE SETTLEMENT

AGREEMENT, BECAUSE THE UNI TED STATES AND ALBUQUERQUE
ADOPTED THE SOP IN A MANNER CONSISTENT WITH THE
SETTLEMENT AGREEMENT.

The Officers Association aliges that the use-of-force S@iBlates three Second Amended
Settlement Agreement provisiongne provision that states thafficers must use “force in
accordance with the Constitution and federal |&wS@bjections Reply at 5 (quoting Second
Amended Settlement Agreemeni ¥, at 14), and two provisionsathstate that the use-of-force
SOPmust “compl[y] with applicable law and comport[] with best practices,” Objections Reply at
5 (quoting Second Amended Settlementgfgment § 15, at 15; id. § 41, at 7)Che full sentence
atissue irff 13, at 14 states that the “APD shall re\asel implement use of force policies, training,
and accountability systems to ensthat force is used in accance with the Constitution and
laws of the United States.” eBond Amended Settlement Agreem®mi3, at 14. As discussed

above, the would-have-known policy is not in dmtfwith the Constitution or the laws of the

United States. Thus, Second Amended Settlement Agredphiehtis not in conflict with the

35The Court notes that the United States artsuguerque all but ignerthis argument in
their Responses, see United States ObjectRasponse and Albuquerque Objections Response,
and that the Officers Association does not mentios argument in it Reply. Nonetheless, the
Court will resolve this argument.
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would-have-known standard. Further, the Caeoricludes that the Officers Association has not
demonstrated that the ueéforce SOP is inconsigtéwith best practice¥.

The Officers Association next arguesathsentences within the Second Amended
Settlement Agreemeffff 15 and 41, at 15, 17, require use-ak#investigations to be consistent
with the law. _See Objections Reply at 5. The sentence at is§dé,imt 15, states that the “APD
shall develop and implement an overarching agency-wide use of force policy that complies with
applicable law and comportdtiv best practices.” Second Amded Settlement Agreement § 15,
at 15. The sentence at issudil, at 17 states that “APD shdevelop and implement a use of
force reporting policy and Use of Force Report Form that comply with applicable law and comport
with best practices.” Second Amended Settlement Agreefefit, at17. The Officers
Association states in its Objections Reply, hoeare that its “Objectin is directed to the
investigation of an officer usiniprce, not the actual use of é&. The objection does not affect
the policy on the actual use ofrée by an officer.” Objections Reply at 2 (citing SOP § 2-52).
The Second Amended Settlement Agreerfieth, at 15, howevedeals exclusively with the use-
of-force policy, which it defines as:

All force techniques, tdmologies, and weapons, botkhial and less lethal,

that are available to APCifacers, including authorizedieapons, and weapons that

are made available only to specialized unithie use of force policy shall clearly

define and describe each force optiow @he factors officershould consider in

determining which use of force is appriate. The use of force policy will

incorporate the use of force principlaad factors articulated above and shall

specify that the use of unreasonable fordesubject officers taliscipline, possible
criminal prosecution, and/or civil liability.

36The Officers Association does not definestoyeractices beyond ting that the Graham
v. Connor standard is a best gree. See Objections at 10.
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Second Amended Settlement Agreenfgdb, at 15.I1t does not mention anything about the use-
of-force investigation. Compare Second Amended Settlement Agre@iemat 15 (“APD shall

develop and implement an ovetairty agency-wide use of forpelicy.”), with Second Amended

Settlement Agreemerff 46, at 17 (“All force rgiews and investigationshall comply with

applicable law and comport with best practi®¢emphases added). Fher, the excerpted
sentence 0f 41, at 17, is about the “use of force rdpuay policy and Use oform Report Form,”

and not the use-of-force inv@gation policy. _See Second Anded Settlement Agreeme 1,

at 17. _Compare Second Amded Settlement Agreeméehtl, at 17 (“APD shall develop and
implement a use of force reporting policy and Use of Force Report Form that comply with
applicable law and comport with best practifewith Second Amended Settlement Agreenfent

46, at 17 (“All forcereviews and investigatiorshall comply with aplpcable law and comport

with best practices.”). ThuSecond Settlement Agreem@fijtl5 and 41, at 15, 17, are not relevant

to the Officers Association’s Objection.

Nonetheless, the Second Amended Setl@mAgreement notes that use-of-force
investigations must comply with law and sbepractices,_ see Second Amended Settlement
Agreement 46, at 17, and thus the Couresghe Officers Associain’s arguments to determine
whether this provision conflictsith the use-of-force SOP. Tl@fficers Association argues that
the would-have-known standard iiscompatible with best préices, because the standard is
impossible to teach to law enforcement officerd because there are “no lesson plans available.”
Objections at 3. The Court'ssearch indicates that there are systems in which the objective
reasonableness test is taught gshreat assessment and respdraeing. See, e.g., John Klein

& Ken Wallentine, A Rational Foundation for Us&Force Policy, Training and Assessment at

10, AELE (2014). Moreover, the type of traininggaed with the Officerg@\ssociation’s argument
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is known as “use-of-forceontinuum training,” which uses as itedel a continuurthat “includes
a diagram depicting a scale of force options to be used in response to a subject’s actions.” Michael

L. Ciminelli, Legal Implication of Use-of-Fae Continuums in Police Training, Rochester Police

Dep’t (2014)(“Use-of-Force ContinuwtReview”). In his review, Mihael L. Ciminelli, the Chief

of Police of Rochester, New Ylg acknowledges criticisms th&tontinuums fail toaccurately
reflect the correct legal standard regarding jolise of force: objectivreasonableness under the

Fourth Amendment to the Constitution.”  UskForce Continuums Review at 2. Although

Ciminelli does not advocate abandoning continuums categorically, he cautions that use-of-force
continuums “may not accuratelyflect the ‘totality ofcircumstances’ that should be examined to

apply the objective reasonablenstandard.”_Use-of-Force Contiums Review at 2. The Court

notes that it is not advocating otyge of training over anotheraining, but it is merely noting
that, not only is the use-of-force policy pessible, it can be and has been taught to law
enforcement officers, and thus the Officers Asstion has not demonated how the policy is
inconsistent with best practices.

Further, the Court concludes ttihé Officers Association hamt shown thathis standard
is more difficult to implement evenly acrosdfeient offices than the Officers Association’s
suggestion of a subjective test. eT@fficers Association protedisat implementinghis standard
across offices will be difficult for its investigag officers, who have “differing needs in correcting
deficiencies.” Objections at 6A trained and competent investigating officer should be able to
make an excessivetfte determination based on the fagtghe situation, without knowing the
officer or facts about the officer that deviatesrirthe prototypical reasonahbiéficer, such as his
or her intelligence, temperament, or motivations behind the use-of-force. Determining

deficiencies in investigatory regs is possible with this modelbecause the ingégating officer

- 206 -



should make his or her determination from auakttobjective standpoimifficers from different
branches should be able to make a similar determination with the same set of facts. An
investigating officer’'s deficienperformance should be obvioushié or she consistently made a
determination different from the determination of his or her piers similar situations. In
contrast, the Officers Association’s proposalaoflifferent test for eacbffice would lead to
disparities in investigatory ocdmes. Thus, the Officerss8ociation has not shown how an
objective standard applied in all offices contrae® best practices. Therefore, the Court would
overrule this Objection.

IT IS ORDERED that the Objections in the Intervenor’s Notice of Objection to Use of

Force Policy (8 2-57-2, Stding Operating Procedure)led May 28, 2019 (Doc. 447), are

overruled.
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