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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
WILLIAM D. PAYNE; NICOLE PAYNE;
LESLIE B. BENSON; KEITH BASTIAN;
JACQUELINE FERNANDEZ-QUEZADA,
CASON N. HEARD; GREGORY
OLDHAM and SHERRY K. WELCH, on
behalf of themselves and all others similarly
situated,
Plaintiffs,
VS. No. ClV 14-1044JB/KBM

TRI-STATE CAREFLIGHT, LLC, and
BLAKE A. STAMPER, individually,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (he Opposed Fed. R. Civ. P. 24(b)
Motion and Supporting Memorandum to Intervend®asdies Plaintiff and @kss Representatives,
filed November 29, 2016 (Doc. 151o6tion to Intervene”); and i the Opposed Fed. R. Civ.
P. 24(B) Supplemental Motion and Supporting Memdtan to Intervene as Parties Plaintiffs
and Class Representativeged June 27, 2017 (Doc. 166)(“Supdotion to Intervene”). The
Court held a hearing on August 2, 2017. The primissues are: (i) whether the Court has

jurisdiction over the Riposed Intervenorsclaims given that albf the Named Plaintiffshave

The Proposed Intervenors are Shailendra 8adfristy Bell, Deborah Berest, Daniel
Bergman, William Dallas Bundrant, Jr., Rocky Burrows, Il, Chase Carter, Brenda Casarez,
Michael Castro, Kara Cervantes, Thomas CiBlayid Daniels, Adam Doyle, Darren Een, Toby
Eicher, Walter Fabian, Harold Joseph Fish@hristina Fleeman, Luke Forslund, Salustiano
Fragoso, Rehannon Gonzales, Kristen Grado, CeyiGuerra, Darrin Hamilton, Shane Herron,
Alexander Howell, Danielle Irvin, Allen Jabs, Erin Johnson, Alex Jones, Donald Luke
Keenan, Daniel Kuhler, Simon Lucero, Raph Mahaim, Nathan Maplesden, Cindy D.
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settled and the Court has entered Final Judgnie the case; (ii) whether the Proposed
Intervenors claims are moot in light of the Nahiaintiffs’ settlement agreement; (iii) whether
the Court’s Final Judgment Order dismissing thensd Plaintiffs’ claims a few days before the
Proposed Intervenors filed their kan to Intervene means thaketiNamed Plaintis and/or the
Proposed Intervenors must now seek relief ffadgment pursuant to rulg0(b) of the Federal
Rules of Civil Procedure; and (iv) whether thiotion to Intervene is timely pursuant to rule
24(b) of the Federal Rules ofvliProcedure despite being filed after the Court entered a Final
Judgment. The Court will gratite Motion to Intervene and ti8ipp. Motion to Intervene.

First, the Court concludes that it has jurisidic over the sixty-nin®roposed Intervenors
pursuant to the Class Action Fairness Act,l28.C. § 1332(d)(4)(A]“CAFA”). Second, the
Named Plaintiffs’ settlement agreement did nettder the Proposed Intervenors claims moot,

because their personal stake in the claasd; therefore, an Article Ill case or

Maxwell, Jennifer Mazzanti, Bethany McCaesl$, William J. McConnell, Ron McDearmid,
Dan Meehan, Kevin Napp, James O’Connor, Kafimsurez-Wilson, Eric Parker, Jason Perry,
Amanda Petersen, Brent Place, Jimmy Ronaichiar Jr., Philip Qubain, Paul Ratigan, Joseph
Root, Daron Ruckman, Fredefuebush, Jennifer Salaverry, Paul Serino, Christian Speakman,
lan Stephens, Daniel St. Peters, Usvaldo RjilltruPaul Vacula, Jennifer Valdez, Graciela
Villalobos, Eric Vogt, Greg Wah, Tyler Wilkins, Virginia Williams, Terry Zacharias, and
Michael Zulaski._See Supp. Mon to Intervene at 3-8.

>The Named Plaintiffs comprise five indikials -- Keith Bastian, Jaqueline Fernandez-
Quezada, Cason N. Heard, Gregory Oldham, amdriiK. Welch -- who previously intervened
into this case after the putative class action’s first three named Plaintiffs (“Original
Plaintiffs”) -- Leslie B. Benan, Nicole Payne, and William D. Payne -- resolved their respective
individual claims. _See Memandum Opinion and Order at2lfiled July 12, 2016 (Doc. 138)
(“Intervenor MOO”)(allowing the Named Plaintiffs to intervene in light of the Original
Plaintiffs’ claims becoming moot). In othevords, this putative class action, helmed by
attorneys Christopher M. Moody and Repps D. fotah has already seen two discrete sets of
individually-named Plaintiffs: first, the Oiigal Plaintiffs, whose claims became moot in
November, 2015; and second, the Named Pf@Entivho intervened into the case shortly
thereafter to keep the class action going.e 8gervenor MOO at 1. Now that the Named
Plaintiffs’ claims have been settled, therparted Intervenors who Mr. Moody and Mr.
Stanford also represent -- seek to become the third set.
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controversy -- inhered at the acti® beginning. Third, relief &m the Final Judgment is not
necessary for the Proposed Intervenors to intervérourth, the Motion to Intervene was timely,
even though the Court had already entered a Final Judgment, because intervention will not
unduly prejudice the Defendants.

FACTUAL BACKGROUND

Defendant Tri-State Careflight, LLC operatan air ambulance service in New Mexico,
Arizona, Colorado, and Nevada. See Proposedd Timended Complaint Representative and
Class Action Complaint for Damages for Vitikans of New MexicoMinimum Wage Act and
New Mexico Common Law { 11, at 4, filed JUl9, 2017 (Doc. 169-1)(“Proped Complaint”).
Tri-State CareFlight operates a tled aircraft, which it staffsvith pilots and trained medical
personnel._See Proposed Coml&i® at 3. Tri-State Carefht and Defendant Blake Stamper
are or were the employers of all of the Propokgdrvenors within the definition of the New
Mexico Minimum Wage Act, N.M. StatAnn. 88 50-4-1 through 50-4-33 (“NMMWA").
Proposed Complaint 7, at3. Tri-State EHght employs or employed the following
people -- now seeking to intener as pilots, nurses, or paraties: Shailendra Basnet, Kristy
Bell, Deborah Berest, Daniel Bergman, Willidballas Bundrant, Jr., Rocky H. Burrows, II,
Chase Carter, Brenda Casarez, Michael CaKimoa Cervantes, Thomas Cislo, David Daniels,
Adam Doyle, Darren Een, Toby Eicher, Walter Fabian, Harold Joseph Fisher, Christina Fleeman,
Luke Forslund, Salustiano Fragoso, Rehannon Gonzales, Kristen Grado, Courtney Guerra,
Darrin Hamilton, Shane Herron, Alexander Howell, Danielle Irvin, Allen Jacobs, Erin Johnson,
Alex Jones, Donald Luke Keenan, Danialhler, Simon Lucero, Raphael Mahaim, Nathan
Maplesden, Cindy D. Maxwell, Jennifer MaziaBethany McCandless, Ron McDearmid, Dan

Meehan, Kevin Napp, James O’Connor, Kathys@wez-Wilson, Eric Parker, Jason Perry,



Amanda Petersen, Brent Place, Jimmy Ronaichfdar Jr., Philip Qubain, Paul Ratigan, Joseph
Root, Daron Ruckman, Fredefuebush, Jennifer Salaverry, Paul Serino, Christian Speakman,
lan Stephens, Daniel St. Peters, Usvaldo RjilltruPaul Vacula, Jennifer Valdez, Graciela
Villalobos, Eric Vogt, Greg Wah, Tyler Wilkins, Virginia Williams, Terry Zacharias, and
Michael Zulaski. _See Supp. Motion to Intervexte8-8 (listing the names and professional titles
of each Proposed Intervenor).

PROCEDURAL BACKGROUND

This case is a wage-afmbur dispute._See Proposed Cdéamt § 1, at 2. The Proposed
Intervenors seek to recover: (i) unpandertime compensation under the NMMWA; and
(ii) other unpaid compensation artheory of unjust enrichmengee Proposed Complaint 1 95-
128, at 12-18.

The Original Plaintiffs, William D. Payne andddle Payne, filed their case in state court

on September 11, 2014. See Payne v. BieS€Careflight, LLC D-101-CV-2014-02048, 1st

Jud. Dist. Ct., Cty. of Santa Fe, State of N.M., filed Septerhbe2014 (Montes, J.). Tri-State
CareFlight and Stamper removed the casedertd court on November 17, 2014. See Notice of
Removal, filed November 17, 2014 (Doc. 1)(“N&tiof Removal”). The Defendants invoked
diversity jurisdiction, represemty that there is complete diversity of citizenship between the
Original Plaintiffs and the DefendantSee Notice of Removal { 4, at 2.

On August 24, 2015, W. Payne and N. Payne moved to amend their complaint to: (i)
eliminate a claim asserted for compensation fotagertravel time; and (ii) add an additional
Plaintiff -- Leslie B. Benson.See Plaintiffs’ Amended Oppos&dbtion for Leave to File First
Amended Complaint, filed August 24, 2015 (Doc.(48iyst Motion to Amend”). On September

4, 2015, W. Payne and N. Payne filed Plaintiff4otion for and Brief in Support of Class



Certification, filed September 4, 2015d® 48)(“First Motion for Class Cert.%). The Court
held a hearing on the First Motion to Ameowl October 28, 2015. See Clerk’s Minutes, filed
October 28, 2015 (Doc. 67)(“Oce8th Clerk’'s Minutes”); Noce of Motion Hearing, filed
October 16, 2015 (Doc. 64). At the October 28, 2015, hearing, the Court granted the First
Motion to Amend. _See Oct. 28th Clerk’s Mimstat 1; Order al, filed March 14, 2016
(Doc. 112). The same day as the hearing, Rdyne and N. Payne filed their Amended
Complaint, in which W. Payne, N. Payne, anch&m asserted one count against the Defendants
for their violation of the NMMWA? See Amended Complaint { 9-36, at 1-5.

In November, 2015, the three Original Ptdfs -- W. Payne, N. Payne, and Benson --
reached resolutions on their respve claims. _See Interven®OO at 47. On November 19,
2015, the Paynes reached a settlement with tlienBants in which the Defendants agreed to
provide them with full relief under the NMM®A/ See Intervenor MOO at 47. Benson,
meanwhile, signed a global release in an adstrative proceeding before the Occupational
Safety and Health Administration (“OSHA®n or around November 19, 2015. Intervenor
MOO at 42.

With W. Payne, N. Payne, and Benson’srokiresolved, the Named Plaintiffs -- a new

3W. Payne and N. Payne subsequently withdtheir First Motion for Class Cert on
January 26, 2016. See Plaintiffs’ Notice of Withaal of Motion for Clas Certification, filed
January 26, 2016 (Doc. 96).

“The Amended Complaint did not reassartount against the Defendants for unjust
enrichment. _See Amended Complaint § 25-36}-&t Asserting honest mistake, the Original
Plaintiffs sought leave to file, and filed, their Second Amended Representative and Class Action
Complaint for Damages for Violation of NMWA and New MexicoCommon Law, filed
January 28, 2016 (Doc. 100)(“Second Amended Comp)aimhich also added as Plaintiffs the
intervenors Bastian, Heard, Oldham, Wel@nd Fernandez-Quezada. See Memorandum
Opinion and Order at 16-18, filed August 12, 2016 (Doc. 138)(“Intervet@®D”); Order, filed
January 28, 2016 (Doc. 99)(grantilegve to file the Second Aended Complaint with a count
of unjust enrichment).



set of Plaintiffs comprising Bastian, Heardd@am, Welch, and Fernandez-Quezada -- sought to
replace the Original Plaintiffs, by intervening puast to rule 24 of th&ederal Rules of Civil
Procedure, bearing similar wage grievancesiray the Defendants. See Opposed Motion to
Intervene as Parties Plaintiff and ClasspRRsentatives, filed December 15, 2015 (Doc. 73)
(“First Intervention Motion”). Tl Named Plaintiffs asserted:

[N]one of the currently named Plaintiffsillsbe able to pursue this matter either

individually or onbehalf of the putative class members who were deprived of

overtime pay pursuant to Defendants’ uniform and unlawful overtime policies
applicable to flight nurses, flight paramedics and pilots. Intervenors seek to pick

up the prosecution of this lawsuit where tturrent Plaintiff@re soon to depart.

First Intervention Motion at 2.

As the motion to intervene was pending tbefendants moved the Court, pursuant to
rule 56 of the Federal Rules of Civil Proceduregnter summary judgment in their favor and
dismiss all claims in the Second Amended Complartheir entirety and with prejudice. See
Defendants Tri-State Careflight, LLC, and BdaR. Samper’'s Motion for Summary Judgment
and Memorandum Brief in Support at 1llefl March 1, 2016 (Doc. 110)(*“MSJ”). The
Defendants argued that federal law preempés Nlamed Plaintiffs’ state-law claim for the
alleged NMMWA violation and the state-law ataifor unjust enrichment, _See MSJ at 1. The
Named Plaintiffs opposed the Defendants Mofion Summary Judgmengnd also filed their
Motion to Exclude Consideratiasf New Law or New Argument Rad in Defendants’ Reply to
the Motion for Summary Judgment or, in the Alatime, to Permit Platiff to File a Surreply,
filed on May 2, 2016 (Doc. 123)(“Motion to Excludeds a result of the Defendants’ MSJ.

On August 12, 2016, the Court, pursuant to rule 24(b) of the Federal Rules of Civil

Procedure, granted the Named Plaintiffs’ Flrgervention Motion, permitting Bastian, Heard,

Oldham, Welch, and Fernandez-Quezada to interveaatiffs. See Intervenor MOO at 1-2.



The Court determined, among other things, thatapparent resolution of W. Payne, N. Payne,
and Benson’s claims “did not render this cas®t under Article 11l because the personal stake
of the indivisible class may inhere prior to didigive ruling on class certification.” Intervenor

MOO at 41 (citing Lucero v. Bureau of Cetttion Recovery, Inc., 639 F.3d 1239, 1244-47 (10th

Cir. 2011)).

In October, 2016, the Court denied the DefenslaviSJ, concludinghat Congress “has
not preempted the field of labeegulation for railroad and rine workers, and the present
dispute does not involve the interpretation @béective bargaining ageenent.” Memorandum
Opinion and Order at 2, filed October 25, 201®¢D147)(“MSJ MOOQ”). In the same ruling,
the Court also determined that “the Defendantetha new issue of law in their reply in support
of their Motion for Summary Judgment, to whicle tNamed Plaintiffs may reply with a surreply
should they deem it appropriate.” MSJ MOO at 2.

On November 17, 2016, the Defendants nimfed the Court thatll five Named
Plaintiffs -- Bastian, Heard, Oldham, WkJcand Fernandez-Quezada -- had accepted the
Defendants’ Offer of Judgment murant to rule 68 of the Federal Rules of Civil Procedure. See
Notice of Acceptance of Rule 68 Offer didgment, filed November 17, 2016 (Doc. 149)
(“Acceptance Notice”). According to the Defentkrfilings, the Defendants made an Offer of
Judgment to the Named Plaintiffs on NovemBer2016. _See Certificatof Service, filed
November 2, 2016 (Doc. 148)(stating that théebdants “e-mailed to Christopher M. Moody
and Repps D. Stanford,” the Named Plaintiffisbeneys, an Offer of Judgment on November 2,
2016). In the Offer of Judgment, the Defendaftered to pay each Named Plaintiff a certain
amount of money, and to pay atteys’ fees and costs “actuaiynd reasonably incurred . . . up

to the date of this offer.” Offer of Judgmtefiled November 17, 2016 (Doc. 149-1). The Offer



of Judgment concluded by statirfi@y accepting this Offer of Juaigent, Plaintiffs agree to the
entry of the attached form éhal judgment.” Offer of ddgment. On November 16, 2016, the
Plaintiffs’ counsel Mr. Moody sent an email the Defendants’ counsel, Jeffrey Lowry and
Charles Vigil, stating that “Plaintiffs accept yaeffer of judgment.” Email from Mr. Moody to
Mr. Vigil and Mr. Lowry (sent Novembet6, 2016), filed November 17, 2016 (Doc. 149-1).
The next day, on November 17, 2016, the Defenddatstheir Acceptance Notice to the Court;
the Acceptance Notice stated:

Defendants hereby notify the Court thaaiRtiffs have accepted Defendants’ Rule

68 Offer of Judgment. A copy of the accept@ffer of Judgment is attached as

Exhibit A, a copy of the Form of Judgmt incorporated by reference into the

Offer is attached as Exhibit B, and MPil&Eif's [sic] acceptance of the offer is

attached as Exhibit C.
Acceptance Notice at 1. Six days later, tloi€took the Defendants’ proposed final judgment
and entered it with no changes. See [Fihadgment, passim, filed November 23, 2016

(Doc. 150).

1. The Motion to Intervene.

Despite the Final Judgment, tReoposed Intervenors, jusikgiays later, filed a motion
to replenish the Plaintiffs’ roster once agéiyn way of another rule 24(b) intervention. See
Opposed Fed. R. Civ. P. 24(B) Motion andpBorting Memorandum to Intervene as Parties
Plaintiff and Class Representatives, filedMov. 29, 2016 (Doc. 151)(“Madn to Intervene”).
The Proposed Intervenors first assert tha motion is timely, arguing that whether an

intervention is timely depends on the full contek the case; the analysis does not depend on

any “‘absolute measure of timeliness,” nor i€ tfimeliness requirement a “tool of retribution

m

to punish the tardy woullde intervenor.” See Motion to Intervene &t(quoting Utah Ass’n of

Ctys. v. Clinton, 255 F.3d 1249, 1250 (10th Cir. 2001An intervention is untimely, the




Proposed Intervenors contend, when it comes theaend of litigation, and when “allowing a
party to intervene would cause undue prejadand delay in the proceeding.” Motion to

Intervene at 5 (citing United States Washington, 86 F.3d 1499, 1505 (9th Cir. 1996);

Associated Builders v. Herman, 166 F.3d 1248, 1257 (D.C. Cir. 1999)). The Proposed

Intervenors argue that, although two years hawpseld in this litigation, “the instant motion
arrives within two weeks after the currently named Plaintiffs accepted Defendants’ Rule 68
Offers of Judgment. Prior to that time.eth was no need for putative class members to
intervene because their interests were alreadyuadely protected.” Mabin to Intervene at 6.

The Proposed Intervenors also argue thair tnotion to interve@ meets rule 24(b)’s
other requirements, i.e., the Propddntervenors sharéentical legal anddctual questions as
the Named Plaintiffs, and intervention “wilot result in undue delay or prejudice,” nor
“adversely affect the rights dDefendants in any respect.” Motion to Intervene at 6. The
Proposed Intervenors assert:

Representative/class claims are alreadgerted against Defendants, and have

been since this lawsuit wéisst filed. The requestehtervention serves only to

add new class representatives, all oowhare already members of the putative

collective action and/or Rule 23 classes. The claims to be litigated and the

company’s policies upon which Plaintiftee suing remain the same. The only
material element that will change is tldentities of the class representatives.
Motion to Intervene at 6-7.

The Proposed Intervenors also note that tberpreviously concludgin this case that

intervention would not cause prejudice or undue delagd assert that the same reasoning

SIn its Intervenor MOO, the Court wrote:

[T]he Court concludes that permittingténvention in this case will not unduly
delay or prejudice the adjudication ofetloriginal parties’ rights. The Court
cannot identify how intervention could ungudelay or prejudie the adjudication
of the original plaintiffs’ rights, given thahey have been dismissed as parties.
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should apply here, too. See Motion to Intrg at 7 (citing Intervenor MOO at 47-48).

The Proposed Intervenors next assert thanatiass representatives’ individual claims
become moot, it may be appropriate to wallthe class’ attorneys to replace the mooted
representative with a new one, either througimad intervention or simply identifying the new
representative in a class ceriffion order. _See Motion to tervene at 7 (ting Manual for
Complex Litigation § 21.26 Appointment of theaS$ Representatives at 277 (4th ed. 2004)).
The Proposed Intervenors also quatdistrict court in Mississippi that summarizes the United
States Court of Appeals for tikefth Circuit’'s view that allowng mooted class members to be
replaced may be in the best interest of gestaind judicial economy.See Motion to Intervene

at 8 (quoting_Larry James @imobile-Pontiac-GMC Truck Co. v. Gen. Motors Corp., 175

F.R.D. 234, 239-40 (N.D. Miss. 1997)(Davidson, J.)[ld Fifth Circuit has noted that the trial
court should consider whethersérves the interests of justioe judicial economy to postpone
dismissal of the action for a specified periodahich members of that subclass could become
plaintiffs by amendment to the Complaint loy intervention and thereby save the subclass
action.”)).

2. The Response to the Motion to Intervene.

A few weeks later, the Defendants filed Dedants’ Response to Fed. R. Civ. P. 24(b)

Motion and Supporting Memorandum to Intervend®asdies Plaintiff and @kss Representatives,

With respect to the Defendants, theu@t agrees with the Intervenors that
allowing intervention will prejudice the Deafdants only in that this lawsuit will
continue. The Defendantsave already been defendi against the Plaintiffs’
claims, and granting the Motion would only add new class representatives whom
are already members of the proposed clasdamses. The Court agrees with the
Intervenors that “[tlhe @ims to be litigated anthe company’s policies upon
which Plaintiffs are suing will not change in any respect” and that “[tlhe only
thing that will change is the idetiéis of the class representatives.”

Intervenor MOO at 47 (citations and footnote omitted).
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filed December 16, 2016 (Doc. 153)(“Intervenespanse”). The Defendants argue that, once a
court enters a final judgmeng “very strict standard” apips to determining whether a
permissive intervention attempt is timely, Intenme Response at 2, and that a “strong showing”
must be made to overcome a court's “coesable reluctance” taallow post-judgment

intervention, Intervene Response at 2 (quotingedeh v. Schreiner Transp., Inc., 814 F. Supp.

1001, 1003 (D. Kan. 1993)(Belot, &)yoting 7C C. Wright & AMiller, Federal Practice and
Procedure § 1916, at 561 (3d ed. 2007))).

The Defendants then argue that the Proposgervenors’ Motion to Intervene is
untimely, because, for one, “th@eeno longer any lawsuit pendimg which to intervene” given
that “named Plaintiffs have not merely acceptet@lement offer; they agreed to the entry of a
final judgment.” Intervene Response at 3. #ddally, the Defendants argue that even if the
lawsuit cannot be said to have concludedeittainly must be close to a conclusion, and “all
parties including the movants agree that intervensigmoperly denied when a lawsuit is near its
end stage.” Intervene Responsd dtiting Motion to Itervene at 5). The Defendants also note
that the lawsuit has been pending for more tanyears._See Intervene Response at 4.

Finally, the Defendants argue thatloes not matter that tiroposed Intervenors seek to
intervene, not just as party Plaintiffs, butcass members, because Bourt never certified a
class._See Intervene Responsé.alhe Defendants assert that, “[ijn fact, the possibility that the
Court woulddeny class certification almost certainly prompted the named class members to
accept Defendants’ Rule 68 Offer of Judgment.” rirdee Response at 4 (emphasis in original).
In any case, the Defendants assert, “none optbeedural requirements substantive concerns
that apply to certified class agtis applies here.” Intervene $p@nse at 4. In a footnote, the

Defendants also question how the Court could tamrsupplemental diversity jurisdiction over
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two proposed intervenors who, like both Defendardtre Arizona citizens.__See Intervene
Response at 4 n.1 (citing Motida Intervene at 2-3). The Defendants acknowledge that the
Class Action Fairness Act, 28 U.S.C. 832(d)(4)(A) (“CAFA”), may allow for such
jurisdiction, but note that Proposed Intervendrave not made that argument. Intervene
Response at 4 n.1.

3. The Reply to the Defendants’ Response.

Two weeks later, the Proposed Intervenmrsponded with their Reply to Motion to
Intervene as Parties Plaintiff and Class Repntatives, filed on December 28, 2016 (Doc. 154)
(“Intervene Reply”). The Proposed Intervenors first argue that the case is not moot. See
Intervene Reply at 2-5. The Proposed Inteore contend that any ightened standards for
post-judgment interventions are not applicaldeze, because Proposed Intervenors accepted a
rule 68 offer while a motion for class certificatiovas pending._See Intervene Reply at 3. The
appropriate question to ask this situation, the Proposedténvenors contend, is whether
“acceptance of the Rule 68 offers that disposdlaifahe representatives’ claims moot out the
interests of the putative class mmigers in the case such that intervention is not permissible.”
Intervene Reply at 3. The Propodatkrvenors assert that, iretlunited States Court of Appeals
for the Tenth Circuit, a judgment offer to onlass member does not moot the claims of the

class. _See Intervene Reply at 4 (citing Locer Bureau of Collection Recovery, Inc., 639 F.3d

1239, 1240 (10th Cir. 2011)(“Lucero”). The Propodetérvenors additiodly assert that the
United States Courts of Appeals for the ThirdiiiSixth, and Seventh Circuits have similarly
concluded that judgment offers do not moot cksfons when a certifiti@n motion is pending.
Intervene Reply at 4-5 (citing_Lucero (refeceng cases from the ird, Fifth, and Seventh

Circuits), and Carroll v. Unité Compucred Collections, Inc. 399 F.3d 620, 625 (6th Cir. 2005)).
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Moreover, the Tenth Circuit recoged a “nascent interest’ thattaches to the proposed class
upon the filing of a class action complaint.” Intene Reply at 4 (quoting Lucero at 1249). The
Proposed Intervenors also note that when cied®n plaintiffs have their claims dismissed
before class certification, courtwill typically “disregard the jurisdictional void” that is
subsequently created and allow new plaintiffsaplace the dismissed ones rather than dismiss

the entire action. Intervene Reply atdud@ting Phillips v. Ford Motor Co., 435 F.3d 785, 787

(7th Cir. 2006)). The Proposedénvenors assert that they dikeewise seeking only to “fill the
void.” Intervene Reply at 5.

Next, the Proposed Intervenors dispute tthegir motion is untimely. _See Intervene
Reply at 5-6. They contend that although thecpeding is a few years old, it is not near its
final stages; there has not been, for examptdass certification ruling or any pre-trial motions
on liability. See Intervene Reply at 6. Judgitimeliness by the mere passage of time, the
Proposed Intervenors assert, is inappropriatée,that by the Defendantkhe of reasoning, “if a
defendant tendered a settlemeffi€ioone (1) day after the filing of a complaint and the plaintiff
then accepted it, the case wibdde at the ‘over and done’ seagnd intervention could never
occur.” Intervene Reply at 6.

In any case, the Proposed Intervenors contend that “the only reason the case has been
pending for over two (2) years is because euwane the existing plaintiffs move for class
certification, Defendants tender sattient offers . . . and the nextve of Intervenors must pick
up the lawsuit.” Intervene Reply at 6. The Original Plaintiffs and the Named Plaintiffs,
meanwhile, “have acted timely at all tim@siterial.” Intervene Reply at 6.

In a footnote, the Proposedténvenors also dispute the féeadants’ contention that the

possibility that the Court would deny class caréfion led the Named Plaintiffs to accept the
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Defendants’ judgment offer, arguing that “any @mf class certification would have no impact
whatsoever on either the viabiligy the merits of Plaintiffsindividual claims.” Intervene Reply

at 3 n.2 (emphasis in originaRather, the Proposed Intervenors assert that the Named Plaintiffs
settled because th®efendants’ Rule 68 offers providelD0% of the recoveryhat Plaintiffs
sought and that they everudd be awarded at trial.Intervene Reply at 3 n.2.

The Proposed Intervenors alassert that they did not @ess the Court’s jurisdiction
over the two Arizona citizens amotige proposed intervenors their Motion to Intervene or
proposed Third Amended Complaint, becausePitmposed Intervenors thought that the Court’s
jurisdiction under CAFA wuld be clear enough that “there wabdde no need for the parties to
duel over [this] jurisdictional windmill.” Intervene Reply at 7. With the topic now raised,
however, the Proposed Intervenors dutifully proffer their realmam€AFA-based jurisdiction.

See Intervene Reply at 7-9. First, the Propdseervenors assert d@h their proposed Third

Amended Complaint, “as well asetthistory of this lawsuit, shoukhtisfy the Court . . . that this
is a class action lawsuit and eabt one member of the proposedisslis a citizen of a state (i.e.
New Mexico) different from any defendantg(i Arizona).” Intervene Reply at 8.

Second, the Proposed Intervenors assertlieatlass members’ claims, once aggregated,
will exceed the requisite five million dollalsy multiplying the total number of proposed
class -- “approximately 279” by a reasonable estimate of an ageraward. Intervene Reply at
9. The Proposed Intervenors note that the Defendants have already agreed to pay -- pursuant to
their rule 68 judgment offer -- the five Nach@laintiffs a total 0$229,552.19, plus reasonable
attorneys’ fees, which the Proposed Intervenors conservatively peg at $150,000.00. See
Intervene Reply at 9. Altogether, that @amt comes to $379,552.20 for five individuals, or

$75,910.44 each. See Intervene Reply at 9. If elads member is awarded that amount, the
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total award would be more thawenty million dollarsif each class members wins only $25,000
on average, the total would come to almost sewdlion dollars. _See Intervene Reply at 9. In
any case, the Proposeddrvenors add that “[tjhe commduond theory on fees increases the
sought after amount even more.” Intervene Reply at 9.

Third, the Proposed Intervenors note thieg Court has discretion to decline CAFA
jurisdiction when greater than ethird but less than two-thirdd proposed class members and
defendants are citizens of the state in which the action was originally filed. Intervene Reply at 9
(citing 28 U.S.C. 8§ 1332(d)(3)). The Proposed rveaors assert thatdJiven that the class
members largely lived and worked in New Xm and based on the contact information
provided by Defendants in discoyelPlaintiffs are unlikely to safy even the first condition.”
Intervene reply at 9-10. The Proposed Interveraald that the Court “should trust that counsel
scoured CAFA and the interpredi\case law to locate any legititaebasis to invoke one of the
exceptions to return to stateurd” Intervene Reply at 10.

4, The Supplemental Motion to Intervene.

Six months later, the Proposed Interversubmitted an Opposed Fed. R. Civ. P. 24(b)
the Supp. Motion to Intervene, intending to adt/fiwo more names to the list of individuals
seeking to interven®. Supp. Motion to Intervene at 2-9. The Proposed Intervenors assure the
Court that the Supplemental Motion to Inteme seeks only to add names and not offer
additional arguments, and so opts to “not recaguituin detail the argumentisat were set forth”
in earlier briefings. Supp. Main to Intervene at 9. Instead, the Proposed Intervenors briefly

summarize their earlier argumentsserting once again that the intervention request is not

®The Proposed Intervermmnote that one of the original Proposed Intervenors, Julie
Etchegaray, “has elected not parsue suit at this time” and fideen removed from the list.
Supp. Motion to Intervene at 2 n.1. Consequettly,number of Proposed Intervenors comes to
68. See Supp. Motion tatervene at 2.
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untimely; the proceeding ot near its end stagghese new Proposed Intenors face the same
guestions of fact and law as the Named Pl#gnand proposed intervenors; intervention “will

not serve to delay or prejuditiee adjudication of the original parties’ rights”; the “substantial
weight of authority holds that the doctrine of mootness doesndtshould not, serve as a legal
obstacle to the Intervenors’ efforts to join this lawsuit”; and that there is “no reason to force
intervenors to start over from scratctSupp. Motion to Intervene at 9-10.

5. The Response to the Supplemental Motion to Intervene.

The Defendants then submitted the DefenddRésponse to Plaintiffs’ Opposed Fed. R.
Civ. P. 24(b) Supplemental Motion and Sugpg Memorandum to lervene as Parties
Plaintiffs and Class Represtatives, filed July 17, ®&7 (Doc. 168)(“Supp. Intervene
Response”). The Defendants begin by arguing tlemétis “no provision in the Federal Rules of
Civil Procedure for filing ‘supplemental’ motiohand that the supplemental motion is a “new
motion, filed months after finabpdgment was entered.” Supptdrvene Response at 1. Next,
the Defendants assert that Proposgdrvenors’ Supplemental Mot to Intervenéfails for the
same . . . reasons that Defendants noted im thgponse” to the Proposed Intervenors’ earlier
Motion to Intervene, namely that courts are geheraluctant to allow interventions after a final
judgment and that the Proposed Intervenors haledfto establish that the motion to intervene
is timely. Supp. Intervene Response at 2. Diedendants then contend that the Proposed
Intervenors have cited authibes that do not suppibgranting the Proposed Intervenors’ post-
Final Judgment intervention reqties the Defendants’ view, Lucero merely considers whether

an unaccepted judgment offer moots other class mensetaims, and Lusardi v. Xerox Corp.,

975 F.2d 964 (3rd Cir. 1992)(“Lusardi”) affirmeddanial of intervention. _See Supp. Intervene

Response at 3-4. The Defendaatso argue that a closed case can only be reopened through
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rule 60, and point out that the Proposed rigaors have not attempted a rule 60-based
argument._See Supp. Intervene Response at 3.

The Defendants further assert that “it is natundantly clear that this lawsuit is not
appropriate to proceed as a class action,” leedhe “sheer number of proposed intervenors
disproves Plaintiffs’ contention, advanced in earlier motion to certify a class, that a class
action lawsuit would be ‘superiotd other . . . methods . . . Bquired by Rule 23(b)(3).” Supp.
Intervene Response at 4. Additdly, the Defendants contend tHd#t is neitherfeasible nor
reasonable for dozens of individuals to servelass ‘representativésgiven the requirements
for class representatives to be, for exampldficeently informed about the litigation to be
directing it. Supp. Intervene Response at 5.e Defendants conclude by arguing that “[t]he
reality . . . is that the would-be plaintiffs e abandoned the class action procedure in all but
name” and that “it is clear thanterested individuals carhsuld pursue their claims in an
ordinary, non-class actidawsuit.” Supp. Intemne Response at 5-6.

6. The Reply to the Defendants’ Response.

In their Reply to Fed. R. Civ. P. 24(Bupplemental Motion,iled July 19, 2017 (Doc.
169)(“Supp. Intervene Reply”), the Proposed m@ors address the Defendants’ arguments and
also submit one more intervenor for good meaSurBupp. Intervene Reply at 1 n.1. The
Proposed Intervenors first address whetheir th“supplemental” motion is permitted by the
Federal Rules of Civil Procedurarguing that there is no rufgohibiting such a filing, and, in
any case, states that they are “more than amenable to substitutfe] the word ‘second’ for

‘supplemental’” if need be. Supp. Intervene Regilyl-2. The Proposed Intervenors then assert,

"The addition of this new individual -- Willia J. McConnell -- brings the total number
of proposed intervenors to 69. See Supp. Motion Reply at 1 n.1.
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once again, that the mere passage of time shoulisetitdetermine whether a motion is timely.
See Supp. Intervene Reply at 2-3.

Next, the Proposed Intervenors touch upon the rule 60 issue, characterizing the
Defendants’ invocation of rule 60 as “inexplicable.” Supp. Motion Reply. The Proposed
Intervenors assert that rule 60 is “entirely lev@ant,” because: (i) & “[ijntervenors are not
seeking, and do not need to seek, relief fromfaral judgment”; and (iithey lack standing, in
any case, to seek such relief from a final judgtrarising from the judgment offer’s “knowing
and voluntary acceptance ... by the recent ptEnbin their individual legal claims.” Supp.
Intervene Reply at 3.

The Proposed Intervenors again argue that final judgment has not rendered the
lawsuit moot, pointing to the Court’s first -- and pre-Final Judgment -- intervention ruling
wherein the Court determined that one party pim settlement “did not render this case moot
under Article Il because the personal stake @& thdivisible class may inhere prior to a
definitive ruling on class certification.” Supp. Motion Reply at 4 (quoting Intervenor MOO at
41). The Proposed Intervenors contend that thenésrationale applies e present situation,
as the ‘nascent interest’ of the class membdesienors . . . remains.” Supp. Intervene Reply
at 4.

The Proposed Intervenors dispute the Defatglaassertion that Lusardi supports

denying intervention in this case, noting, for amte, that the Tenth Circuit cited Lusardi as

standing for the proposition that a judgment offer will not moot a class-action claim. Supp.
Intervene Reply at 5 (citing logro, 639 F.3d at 1250). The Proposed Intervenors assert that
Lusardi demonstrates how the usual mootness rakey not apply in class actions when a class-

certification motion igpending,i.e., that
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while a plaintiff may settle his individualaim with a defendat, that would not

deprive the Court of subject matter juitdttbn or render mooa plaintiff's right,

for example, “to argue a certification tran that was filed before his claims

expired and which the distti court did not have aasonable opportunity to

decide.”

Supp. Intervene Reply at 5 (quoting Lusa@ir5 F.2d at 975). In this case, the Proposed
Intervenors contend that, “[w]hen the Plaintiffs. recently settled, there existed a pending, and
undecided, motion for class certditon/collective action filed a time when the Plaintiffs had
claims ‘in issue’ and prior to #ir acceptance of the RUE68 offers.” Supp. lervene Reply at 7.
Consequently, the Proposed Intervenors concliijeere remains a live case or controversy in
this matter into which the Intervenors matervene.” Supp. Intervene Reply at 7.

The Proposed Intervenors also dispute theed@ants’ contention #t the large number
of intervenors demonstrates that a class-action lawsuit is not appropriate. See Supp. Intervene
Reply at 8. The Proposed Intervenors arghat the elements required for permissive
interventions “are separate from, and do notlicage, the adequacy and superiority elements”
required for class certification. Supp. Intervene Reply at 8. Pfbposed Intervenors also insist
that they have “no intention ofioving to certify all 69 Intervensras class representatives,” and
instead will “designate a fixeand manageable number of proposkds representatives to carry
the Rule 23 torch.” Syp Intervene Reply at 9.

7. TheHearing.

The Court held a hearing on August 2, 2017. Baascript of Hearig (taken August 2,
2017)(“Tr.").2 The Court began by asking the Proposeerienors whether alei59 or rule 60

motion would be necessary before the Court coaltsider the intervention question. See Tr. at

4:2-5 (Court). The Proposed Intervenors reptieat in the cases from the Third, Fifth, Sixth,

8The Court’s citations to this hearing’s transcript refer to the court reporter's original,
unedited version. Any final transcript may contslightly different pagand/or line numbers.
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and Seventh Circuits cited in the Proposed Inteov® briefings do indicate that a rule 59 or 60
motion is needed to “resurrect the class actewsuit” following a dismissal “which would,
presumably, have led to some kind of judgmentclosing of the case.” Tr. at 4:24-5:11
(Stanford). The Proposed Intenggs added that “I didn’t see in any of the cases any discussion
where there was any distinction between alfjndgment or a stipulation and dismissal for
purposes of resurrecting the eaand getting around the mootnekxctrine.” Tr. at 5:11-12
(Stanford). The Court askdtie Proposed Intervenors whetlteey had “found any case in
which there was a final judgmeand they then allowkintervention without discussing what to
do with that final judgment,” and the Proposetetaenors replied that they had not, but that
Lusardi -- which, according to Proposed Intervendeatured a stipulation and a dismissal of
claims -- “is probably the closest.Tr. at 5:15-6:10 (Cour Stanford). The Court stated that it
seems there’s “nothing unique about a class acti@acollective action of some sort that doesn’t
require use to look at 59 and 60,” and the Prapdstervenors responded that “all | can do is
reiterate [that] | haven’t seen any discussion & ¢bntext of the special rules that exist in the
doctrine of mootness withgard to dismissal andnfal judgment in thatantext.” Tr. at 7:16-22
(Court, Stanford).

The Court then addressed the fact that tlopé®ed Intervenors’ attorneys were also the
Named Plaintiffs’ attorneys, and asked why calngould facilitate ainal Judgment entry if
they knew they “were about to haaa intervention witta larger group of Plaintiffs.” Tr. at 8:8-
10 (Court). The Proposed Intervenors repltbdt, after consideringhe Court’'s previous
intervention ruling as well as cases from otkecuits, they “didn’t e any ... meaningful
distinction between [an] entry dihal judgment and [a] stipulation and dismissal in a situation

where there was a pending motion for class foeation.” Tr. at 8:11-19 (Stanford). The
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Proposed Intervenors then stated that “theruenors are going to Y& a hard time getting
through the doors of a rule 59 and rule 60.” &atr9:1-3 (Stanford). The Proposed Intervenors
added that, should the Court insist on requingule 59 or 60 motion before getting to the
motion to intervene, “we’ll probapljust go another path and avaldt issue altogether, if that's
the principal concern for the courtTr. at 10:13-15 (Stanford).

The Court then asked the Defendants Wwhethe Proposed Intervenors may intervene
despite the final judgment, and the Defendargpaaded that “we think . . . the Court should not

allow intervention even without spect to the rule 59 or rule 60 issue.” Tr. at 13:2-9 (Court,

Lowry). The Defendants added that in Lusardig“District Court denied Motion to Intervene
and the Third Circuit affirmed that denial, so tnk that [the casedtands for the proposition
that post-judgment interventioh@uld not be allowed.” Tr. dt3:9-14 (Lowry). The Court then
asked why the Defendants wouldt rfust stipulate to setting afe the judgment and allowing
the motion to intervene” given that the propose@rvenors would likely commence separate
litigation against Defendants if they are not pigied to intervene, and the Defendants replied
that “we think when the final judgment is ergé@ in a case, regarde of whether the class
certification issue has been deciddt tolling stops [and] the stdé starts runninggain.” Tr.

at 14:14-22 (Court, Lowry). ThPefendants stated, however, tHa]s a practical matter, it's
not going to make a big differenteTr. at 14:23-24 (Lowry).

The Proposed Intervenors thetureed to its arguments baksen Lusardi, asserting that
neither the District Court nor ¢hThird Circuit in that case géwrapped up withthe fact that
there was dismissal of the lawsuit” becausehi Proposed Intervenors’ view, a “dismissal is
[a] dismissal if it's done under the auspices of rule 41 or 42 or a final judgement -- the case is

effectively over.” Tr. at 15:21-16:2 (Stanf)r What mattered in_Lusardi, the Proposed
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Intervenors insisted, was that, “tite time that the plaintiffs settled their case, there was no

pending motion for class certification.” Tr. at 1@4Stanford). Summarizing the cases cited in

their various briefings, theroposed Intervenors stated:

They were all predicated dhe idea from Lucero that there is a nascent interest,
that there is a life that still exists the case with regard to the putative class
members. ... [T]here wasn’'t anysdission or difference of opinion over
whether or not the plaintiffs in each tifese cases had their individual claims
mooted out either by dismissal. And,tims case, why would final judgment be
any different? There was still a life that existed over and above the activities . . .
between the plaintiffs and the defendants.

Tr. at 16:16-25 (Stanford).

LAW REGARDING PERMISSIVE INTERVENTION

Rule 24(b) provides for permissive intervention:

(1)

(2)

3)

In General. On timely motion, the court may permit anyone to intervene
who:

(A) s given a conditional right to intervene by a federal statute;
or

(B) has a claim or defense thgtitares with the main action a
common question of law or fact.

By a Government Officer or Agency. On timely motion, the court may
permit a federal or state governmentticer or agency tantervene if a
party’s claim or defense is based on:

(A) a statute or executive omdadministered by the officer or
agency; or

(B) any regulation, order, requiment, or agreement issued or
made under the statube executive order.

Delay or Prejudice. In exercising its discretiorthe court must consider
whether the intervention will unduly @& or prejudice the adjudication of
the original parties’ rights.

Fed. R. Civ. P. 24(b). The movant bears the buafegstablishing its right to intervene. See

United States v. Tex. E. Transmission Cor23 &.2d 410, 414 (5th Cil991). “Unlike Rule
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24(a), which governs mandatory intervention, Ruldp4pecifically vests dcretion in district
courts to consider whether intervention willduty delay or prejudicéhe adjudication of the

rights of the original parties.” 6 James Wodfe, Moore’s Federal Practice § 24.10[1], at 24-63

(3d ed. 2012)(citation omitted). Accord ta Sierra Club, 945 F.2d 776, 779 (4th Cir. 1991)

(“The district court, however, incorrectly bolsteigxidenial of interventin of right by referring

to concerns of judicial economy and need foidgace. Although those issues have a place in
motions for permissive intervention, Rule 24édfords them no weight.”). “The district court
possesses broad discretion in determining wheihegrant permissive intervention and will
rarely be reversed oappeal.” 6 Moore, supra, 8§ 24.10[4}, 24-63. “[Clonsideations of trial
convenience dominate the question of whether to allow permissive intervention.” 6 Moore,

supra, 8 24.10[1], at 24-63._ Accord @&arv. Cty. of L.A., 918 F.2d 763, 777 (9th Cir.

1990)(“The decision to grant adeny [permissive] intervention idiscretionary, subject to
considerations of equitgnd judicial economy.”).
“To permissively intervene, a party need hate a direct personal or pecuniary interest

in the subject of the litigation.”_San Juan Cty., Utah v. United States, 503 F.3d 1163, 1207 (10th

Cir. 2007). Permissive interviéon lies in the court’'s sound gliretion, and the appellate court
will not disturb the district court’s exercise of that discretion absent clear abuse. See United

Nuclear Corp. v. Cranford Ins. Co., 905 F. 2d 1424, 1427 (10th Cir. 1990). The Court has

previously stated:

Rule 24(b) allows permissive intervention under the following conditions: (i) the
application to intervene is timely; (ithe applicant’s clainor defense and the
main action have a question of law acf in common; andi{j intervention will

not unduly delay or prejudice the adjudioatof the originalparties’ rights.

Forest Guardians v. U.S. Dep't of Inte, No. CIV-02-1003JB/WDS, 2004 WL 3426413, at

*10-11 (D.N.M. Jan. 12, 2004)(Browning, J.). RuWd(b)(3) requires # court to consider
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whether intervention will cause undue delay ogjydice when considering whether to grant

permissive intervention. Se&b: R. Civ. P. 24(b)(3);_DeJulius v. New Eng. Health Care Emps.

Pension Fund, 429 F.3d 935, 943 (10th Cir. 2005)(gotimvat district cous are required to
consider undue prejudice or delay in decidwlgether to grant permissive intervention); Am.

Ass’n of People with Disabilities v. Herrer267 F.R.D. 236, 259 (D.N.M. 2008)(Browning, J.).

While not a required part of thest for permissive intervention, court’s finding that existing
parties adequately protect prospective intervenotsrests will support denial of permissive

intervention. _See City dbtilwell v. Ozarks Rural ElecCoop. Corp., 79 F.3d 1038, 1043 (10th

Cir. 1996).

“The timeliness of a motion to intervene is assessed in light of all the circumstances,
including the length of time ste the applicant knew d¢fis interest in the case, prejudice to the
existing parties, prejudice todhapplicant, and thexistence of any unusuaircumstances.”

Am. Assoc. of People with Disabilities v. Hera, 257 F.R.D. at 245 (quoting Utah Ass’n of

Ctys. v. Clinton, 255 F.3d at 1250). “Unusual circuanses” refers to those circumstances that
would excuse the untimely filing of a motion itttervene. _In reéSEC, 296 F. App’'x 637, 640

(10th Cir. 2008)(unpublished).In measuring timeliness by thength of time that the applicant

°In re SEC is an unpublished opinion, but @murt can rely on an unpublished opinion to
the extent its reasoned analysis is persuasivdhe case before it. _ See 10th Cir. R.
32.1(A)(“Unpublished decisions are not precedéntit may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublishearders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th ZLI05). The Court finds that In re SEC
has persuasive value with respect to materiaessand will assist the Court in its disposition of
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knew of its interest, the Tenth r€uit looks to the time “when ghmovant was on notice that its

interests may not be protected by a party alreadyarcase.”_Okla. ex rel. Edmondson v. Tyson

Foods, Inc., 619 F.3d 1223, 1232 (10th Cir. 2010). Generally speaking, the timeliness

requirement for permissive interventions is strictean for intervention asf right. See 7C C.
Wright & A. Miller, FederalPractice and Procedure 8§ 1916,58t (3d ed. 2007)(“Since in
situations in which intervention is of right tieuld-be intervenor mape seriously harmed if
intervention is denied, courts should be redattto dismiss such a request for intervention as
untimely, even though they might deny the requetstafintervention were merely permissive.”).

LAW REGARDING FINAL JUDGMENTS

With few exceptions, “federalppellate courts have jurisdioti solely over appeals from

‘final decisions of the district courts othe United States.” Rekstad v. First Bank Sys., 238 F.3d

1259, 1261 (10th Cir. 2001)(quoting 28 U.S.C. 8§ 1291feamis in original). “A final decision
is one that ‘ends the litigation on the merits aga/es nothing for the cduo do but execute the

judgment.” Rekstad v. First Bank Sys., 238drFat 1261 (quoting Catlim. United States, 324

U.S. 229, 233 (1945)). Where a suit involves multgiems, the district court must, pursuant to
rule 54(b) of the Federal Rules of Civil Prdoee, “adjudicate every claim before the court’s

decision can be considered firsald appealable.” RekstadR®irst Bank Sys., 238 F.3d at 1261.

In certain, limited circumstances, however, thetrdit court “may direct the entry of final
judgment as to one or more Hdatver than all th claims” to secure imndéate appellate review
of certified final orders. Fed. R. Civ. P. 54(b).h@twise, appellate review is foreclosed until all

claims have been terminated on the mer@se Rekstad v. First Bank Sys., 238 F.3d at 1261.

Under rule 58(a) of the Federal Rules Givil Procedure, “[e]very judgment and

this Memorandum Opinion and Order.
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amended judgment must be set out in a sepdoatiement,” save for ordedisposing of certain
motions. The Supreme Court of the United Statkg\merica has stated that the separate-
document rule must be “mechanically applied” in determining whether an appeal is timely.

Allison v. Bank One-Denver, 289 F.3d 1223, 1232-33 (10th Cir. 2002)(quoting Bankers Trust

Co. v. Mallis, 435 U.S. 381, 386 (1978)(internal tia omitted)). Furthermore, “absent a

formal judgment,’ a district court’s order rems appealable.”_Allison v. Bank One-Denver,

289 F.3d at 1232-33 (quoting Shalala v. Schaé&f@® U.S. 292, 303 (1993)). “Although parties

may waive Rule 58's separate-document requirement by allowing an appeal to go forward, see
Bankers Trust, 435 U.S. at 384, such waiver caiheotised to defeat appellate jurisdiction.”

Allison v. Bank One-Denver, 289 F.3d at 1232-33 (citing Clough v. Rush, 959 F.2d 182, 186

(10th Cir. 1992)).
Accordingly, under the separate-documenle, a final judgment “must be a self-
contained document, saying who has won andtwalief has been awarded, but omitting the

reasons for this disposition, which should appeaine court’s opinion.”_In re Taumoepeau, 523

F.3d at 1217 (internal quotation marks omitteBesides its importance in determining when the
time clock starts ticking for purpose$an appeal, “[s]trict applation of Rule 58 eliminates any

guestion as to when the clock for filing pgatigment motions . . . begins to tick. Orders
disposing of certain enumerated motions,udaig post judgment motions under Fed. R. Civ. P.

59 and 60, are excepted from Rule 58's sdpajadgment requirement.”_ Warren v. Am.

Bankers Ins. of Fla., 507 F.3d 1239, 1242 (10th 2007). Thus, the Teh Circuit “strictly

adhere[s] to the Supreme Court’s directiveapply Rule 58 ‘mechanically.” _Warren v. Am.

Bankers Ins. of Fla., 507 F.3d at 1243.
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LAW REGARDING POST-FINAL JUDGMENT INTERVENTION

Courts have allowed interventions even rafteey have entered fanal judgment. _See,

e.g., McDonald v. E. J. Lavino Co., 430 F.2d 108%/2 (5th Cir. 1970)(“[W]e cannot conclude

that the motion to intervene was untimely metadgause it came a few hours after the entry of

judgment.”); McClain v. Wagner Elec. Corp5®F.2d 1115, 1120 (8th Cit977)(“[T]he fact

that a judgment has been entered in the caserddesecessarily precludater intervention.”).
Intervention after final judgment is, howeversfdvored. _See 7C C. Wright & A. Miller,
Federal Practice and Procedure § 1916, at 561d.32087)(“There is considerable reluctance on
the part of the court® allow interventiorafter the action has gorte judgment and a strong

showing will be required of thapplicant.”)._See e.g., McDonald v. E. J. Lavino Co., 430 F.2d at

1072 (“It is true, as we have noted, that an attamntervene after final judgment is ordinarily
looked upon with a jaundiced eye.”).
Courts have stated that, orgeourt has entered a finaldgment, a proposed intervenor

must make a “strong showing.” Meredith Schreiner Transp., Inc., 814 F. Supp. 1001, 1003

(D. Kan. 1993)(Belot, J.)(quoting/right et al_supra, 8 1916, 861). See McClain v. Wagner

Elec. Corp., 550 F.2d 1115, 1120 (8th Cir. 1977); United States v. Assthdvlilk Producers,

Inc., 534 F.2d 113, 116 (8th Cir. 1976)(“The geneutd is that motions for intervention made
after entry of final judgment will be granteshly upon a strong showing of entittlement and of

justification for failure to request intervigon sooner.”);_Com. of Pennsylvania v. Rizzo, 66

F.R.D. 598, 600 (E.D. Pa. 1975)(Bechtle, Jg@ieng a “strong showingto justify a post-
judgment intervention motion). “Mmns for intervention afteugdgment ordinarily fail to meet

this exacting standard[.]’__Meredith v. [8einer Transp., Inc., 814 F. Supp. at 1003 (quoting

Wright et al. _supra, 8 1916, at 561). The Te@ircuit, for instancedenied an intervention
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motion filed after civil contempt proceedings began for a party’s order violation, explaining that,
“[a]bsent extraordinary and unusual circuamstes, intervention by a party who did not
participate in the litigation giving rise to thedgment should not be permitted.” NLRB v.

Shurtenda Steaks, Inc., 424 F.2d 192, 194 (10th Cir.1970).

The extra scrutiny is meant to protect the iparand help the courts. A Kansas District
Court explained: “Post-judgment interventions are generdifavored because of the
assumption that they will (1) prejudice the rigbfsexisting parties, and (2) interfere with the

orderly processes of the court.” Brown wl.Bof Ed. of Topeka, Shawnee Cty., Kansas, 84

F.R.D. 383, 399 (D. Kan. 1979). See McDonald v. E. J. Lavino Co., 430 F.2d at 1072 (5th Cir.
1970). Courts have stated that, absent a risk of prejudicing the martesdening the court,
“there is no strong reason tieny the motion to intervene mbrebecause it is made after

judgment has been rendered.” Brown v. BdEdf of Topeka, Shawnee Cty., Kansas, 84 F.R.D.

at 399. See McDonald v. E. J. Lavino Co., 430 F.2d at 1072 (noting that “it has been the

traditional attitude of the federal courtsdthow intervention where no one would be hurt and
greater justice woulte attained”).

When it comes to post-judgment class aciimervention motions, courts have denied
post-judgment intervention when doing so wouddy., destroy a settlement, see e.g., In re

Holocaust Victim Assets Litig., 225 F.3d 19199 (2d Cir. 2000), or prejudice a party by

delaying proceedings, see e.g., In re Welin XL 268 F.R.D.539, 545 (E.D. Pa. 2010)

(McLaughlin). Courts also consider wheththe proposed intervermracted promptly upon

learning that his or her interests would not becadtely represented. See, e.q., Hill v. W. Elec.

Co., 672 F.2d 381, 386 (4th Cir. 1982).
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LAW REGARDING RULE 59(e) OF THE FE DERAL RULES OF CIVIL PROCEDURE

Rule 59(e) of the Federal Rules of Civil Procedure states: “A motion to alter or amend a
judgment must be filed no later than 28 daysrafie entry of the judgment.” Fed. R. Civ. P.
59(e). “A motion under Rule 59(& warranted when: (1) thereshbeen an intervening change
in the controlling law; (2) there is newly discogd evidence which was previously unavailable;

or (3) it is necessary to correct clear error or enévnanifest injustice.” Servants of Paraclete v.

Does, 204 F.3d 1005, 1012 (10th Cir. 2000). “Thusoéion for reconsideteon is appropriate

where the court has misapprehended the factparty’s position, or # controlling law.”

Servants of Paraclete v. Does, 204 F.3d1@i2 (citation omitted). A district court has

considerable discretion in ruling on a motionréconsider. _See Phelps v. Hamilton, 122 F.3d

1309, 1324 (10th Cir. 1997). A rule 59(e) motioma an opportunity to rehash arguments
previously addressed or to adeamew arguments that could haweb raised in prior briefing.

See_Servants of Paraclete v. Does, 204 F.3d at (LB not appropriate to revisit issues

already addressed or advance arguments that bawukl been raised inipr briefing.” (citation
omitted)).

LAW REGARDING RULE 59(a) MOTION FOR A NEW TRIAL

“As a general rule, motions forreew trial should be granted when the trial court is firmly
convinced that the jury has reached a plainlprezous result or the verdict is a miscarriage of

justice.” 9 _Moore’s Federdtractice 1 50.06[6][a], at 50-33d ed. 2016). Regarding motions

for a new trial, rule 59(a) provides:
(a) In General.

(1) Grounds for New Trial. The court may, on motion, grant a new trial
on all or some of the issuesand to any party -- as follows:
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(A) after a jury trial, for any reason for which a new trial
has heretofore been grantedan action at law in federal
court; or
(B) after a nonjury trial, for any reason for which a
rehearing has heretofore beemarged in a suit in equity in
federal court.
Fed. R. Civ. P. 59(a)(1). “A motion for a newatrmust be filed no later than 28 days after the
entry of judgment.”Fed. R. Civ. P. 59(b).
“The applicable standard applied by the trial court in its exercise of discretion [in

granting or denying a rule 59 maiti] varies with the grounds rfavhich relief is sought.” 12

Moore’s Federal Practice { 59.13[1], at 59-39 €d. 2016). In Montgomery Ward & Co. v.
Duncan, 311 U.S. 243 (1940), the Supreme Courtigedva list of grounds for which party may
move for a new trial:

The motion for a new trial may invoke the distion of the court in so far as it is
bottomed on the claim that the verdict iaagt the weight of the evidence, that
the damages are excessive, or that, forrath@sons, the trial was not fair to the
party moving; and may raise questionslaW arising out of alleged substantial
errors in admission or rejection ofidgnce or instructions to the jury.

311 U.S. at 251, See United States v. HessF32d 444, 448 (10th Cir. 1965)(“Insufficiency of

the evidence is one of the commlaw grounds for directing a rgict or granting a motion for a

new trial . . . .”)(citing Montgomery Ward & Co. v. Duncan, 311 U.S.at 251).

“A Rule 59(a) motion for a new trial ‘normalipvolves a review of th facts presented at

trial, and thus involves the discretion of thialtcourt.”” Elm RidgeExpl. Co., LLC v. Engle,

721 F.3d 1199, 1216 (10th Cir. 2013)(quoting Escue v. OK Coll., 450 F.3d 1146, 1157 (10th Cir.

2006)). _See 9 Moore’s FederabPtice 1 50.06[6][b], at 50-38 (3xt. 2016)(“Trial courts have

broad discretion to grant motiofs new trial . . ..”). “In deiding a new trial motion based on

insufficiency of the evidence, a district courust analyze whether the verdict ‘is clearly,

decidedly or overwhelmingly against the weighttu# evidence.”_Elm Ridge Expl. Co., LLC v.
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Engle, 721 F.3d at 1216 (quotiMiD. Mark, Inc. v. Kerr-McGee Corp., 565 F.3d at 762). The

Tenth Circuit has stated that, when revieyvia rule 59 motion, “[tlhecourt considers the

evidence in the light most fawasle to the prevailingarty.” Snyder v. @ of Moab, 354 F.3d

1179, 1188 (10th Cir. 2003)(citing United Int'l Kings, Inc., v. The Wharf (Holdings) Ltd.,

210 F.3d 1207, 1227 (10th Cir. 2000)). See Escue v. OK Coll., 450 F.3d a1156.

9 The Court notes that the Tenth Circuit’s itios regarding the standard for viewing the
evidence when determining a rule 59 motion for new trial is in tension with the weight of
modern authority. _See Rivera v. Rivep6H2 F. Supp. 2d 1217, 1230 (D. Kan. 2003)(O’Hara,
M.J.)(citing_ Manus v. Am. Airlines, Inc., 3143¢d 968, 973 (8th Cir. 200@oncluding that trial
court is entitled to interpret the evidence and judge the credibility of withesses on a motion for a
new trial); Farrior v. Watedrd Bd. of Educ., 277 F.3d 633, 638-(2d Cir.2002)(concluding
that district court is free taeigh the evidence on a motion for new trial and need not view the
evidence in the light most fawle to the verdict winner), cert. ed, 536 U.S. 958 (2002);
Mentor H/S, Inc. v. Med. Device Alliae, Inc., 244 F.3d 1365, 1374 (Fed. Cir.
2001)(concluding that district cdumay weigh the evidence and atglity of the witnesses on a
motion for a new trial); Conner v. Schraderdyeport Int’l, Inc., 227 F.3d 179, 200 (4th Cir.
2000)(concluding that district cdumay weigh the evidence andrsider the credibility of the
witnesses on a motion for a new trial); ChayFord Motor Co., 215 F.3d 663, 672 (6th Cir.
2000)(concluding that districtoart must compare and weigh evidence on a motion for a new
trial); Whitehead v. Food Max of Miss., Ind.63 F.3d 265, 270 (5th Cir. 1998)(concluding that
district court may weigh the evidence in ruling@motion for a new trial, and it need not view
the evidence in the light most favorable t@ therdict winner, as isequired in passing on
motions for judgment as a matter of lawhomas v. Stalter, 20 F.3d 298, 304 (7th Cir.
1994)(concluding that district court may weigh gwidence and assess the witnesses’ credibility
in ruling on a motion for a new trial); Land€®nstr. Co. v. Royal Bank of Canada, 833 F.2d
1365, 1371 (9th Cir. 1987)(concludirtigat trial court may weigh ¢ghevidence and assess the
credibility of witnesses on a motion for a new traatd it need not view ghevidence in the light
most favorable to the prevailingarty); Mayo v. Schooner Capital Carf25 F.2d 566, 569 (1st
Cir. 1987)(concluding that district court maypnsider witnesses’ credibility in ruling on a
motion for a new trial)). Moreover, a leaditiggatise explains that “a trial judge hearing a
motion for a new trial is free to weigh the estte and need not view it in the light most
favorable to the verdict winner.” 12 Moord=ederal Practice T 50.06[6][b], at 50-38 (3d ed.
2016). This rule is in contrast to rule 50, undiich “courts may granugdgment as a matter of
law only if there is no legally sufficient evidentiary basis for a reasonable jury to find for the
nonmovant under controlling lawnd may not consider the credibility of witnesses, resolve
conflicts in testimony, or evaluate the weigtitthe evidence.” 12 bbre’s Federal Practice
50.06[6][b], at 50-39 (3d ed. 2016). Because Hllenotions are often made in conjunction with
rule 59 motions, it is significant to emphasize ttie standards that a trial court applies to a
renewed motion for judgment as a matter of law undie 50 and a new trial motion differ. See
12 Moore’s Federal Practices9.05[5], at 59-16.1 (3d ed. 2016).
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LAW REGARDING RULE 60 OF THE FEDERAL RULES OF CIVIL PROCEDURE

Rule 60(b) of the Federal Rules of Civil Bedlure allows a court to relieve a party from
a judgment or order for “mistake, inadvertenserprise, or excusable neglect,” Fed. R. Civ.
P. 60(b)(1), or “any other reasorathustifies relief,” Fed. R. Civ. F&0(b)(6). “Rué 60(b) is an
extraordinary procedure permitting the court thaeesd judgment to gramelief therefrom upon

a showing of good cause within the rule.” CesBm. Corp. v. Bielenberylasonry Contracting,

Inc., 715 F.2d 1442, 1444 (10th Cir. 1983). Rule 6Gfhot a substitute for appeal, and must

be considered with the need for finalityjoigment.” _Cessna Fin. Qmrv. Bielenberg Masonry

Contracting, Inc., 715 F.2d 4#44 (citing_Brown v. McCormk, 608 F.2d 410, 413 (10th Cir.

1979)). The rule was designedsdike a “delicate dance” between respaag the finality of
judgment and, at the same time, recognizing thet'soprincipal interesof executing justice.

Cessna Fin. Corp. v. Bielenberg Masonry Contracting, Inc., 715 F.2d at 1444. Once a case is

“unconditionally dismiss[ed]?* the court loses all jurisdicth over the case other than the

HRule 41(a)(2), which governs all dismissatslertaken by way of a court order, grants
courts discretion to condition dismissal “on tertat the court considers proper.” Fed. R. Civ.
P. 41(a)(2). Such conditions ‘gl include retentiomf some jurisdiction by the court.” Smith
v. Phillips, 881 F.2d 902, 905 (10th Cir. 19@%ing McCall-Bey v. Franzen, 777 F.2d 1178,
1188-90 (7th Cir. 1985)). The Tenth Circuit has stated that, if the dignsagsarsuant to rule
40(a)(1)(A)(ii), undertaken without a court orddren the court “is powerless to condition [the]
dismissal . . . upon a retention of jurisdiction.” Smith v. Phillips, 881 F.2d at 905. This rule is
likely no longer true; the district court can prolyasttach a condition retaining jurisdiction, but
only if the parties agree.

Even when . . . the dismissal is pumst to Rule 41(41)(ii) [now rule
41(a)(1)(A)(i)] (which does noby its terms empower a district court to attach
conditions to the parties’ stilation of dismissal) we iihk the court is authorized
to embody the settlement contract in dismissal order or, what has the same
effect, retain jurisdiction over the settlement contract) [sic] if the parties agree.

Kokkonen v. Guardian Life Ins.cC of Am., 511 U.S. 375, 381-82 (1994).
The only factors counseling hesitation in ersittg the view that court may retain
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ability to hear motions under rule 60(b). Bmv. Phillips, 881 F.2d @04 (“We agree with the

Seventh Circuit that ‘[a]jn unconditional dismissaiminates federal jurisdiction except for the
limited purpose of reopening and setting aside jtltyment of dismissal within the scope
allowed by [rule] 60(b).” (#erations in original)).

Motions to obtain relief froma judgment or order badeon “mistake, inadvertence,
surprise, or excusable neglect” must be brodgithin a reasonable time . . . no more than a
year after the entry of the judgmt or order or the date ofetproceeding.” Fed. R. Civ. P.

60(c)(1). _See Blanchard v. fes-Molina, 453 Bd 40, 44 (1st Cir. 2006)(“[R]elief from

judgment for reasons of ‘mistake, inadvertenceprsse, or excusable neglect,” must be sought
within one year of the judgment.”). This dea@limay not be extended and is not subject to the
court’s discretion._See Fed. R. Civ. P. 6(b)(3) court must not extend the time to act under
Rules 50(b) and (d), 52(b), 59(I§¥l), and (e), and 6B).”). An appeal’s pendency does not toll
the time requirement for pursuing a motion undde ®0(b). See Fed. R. Civ. P. 60(c)(1);

Griffin v. Reid, 259 F. App’x121, 123 (10th Cir. 2007)(unpublished); Tool Box, Inc. v. Ogden

jurisdiction of a case dismissed pursuant tte rdl(a)(1)(A) are: (i) the proclamation in
Kokkonen v. Guardian Life Insurance Co. of Angariwas dicta, and “[i]t is to the holdings of
[the Supreme Court’s] cases, mthhan their dicta, that waust attend,” 511 U.S. 375, 379; and
(ii) the Supreme Court refers to “embody[ing] Bettlement contract its dismissal order,” but
rule 41(a)(1)(A) provides -- in its very title that it pertains to dismissals effectuat®dthout a
Court Order,” Fed. R. Civ. P. 41(a)(1)(A) (emphasis in original).

Smith v. Phillips must, however, be integfed in light of the Supreme Court’s
subsequent decision in_Kokkonen Guardian Life Insurance dC of America, in which the
Supreme Court held that a district court'sciflary jurisdiction does not extend to the post-
dismissal enforcement of federal case settleragreements, unless: (i)ette is an independent
basis of federal subject-matter jurisdiction to hear the claims; (ii) the court incorporated the
settlement agreement’s terms into its orderdidmissal; or (iii) the court includes a term
“retaining jurisdiction™ in its order of dismissa Kokkonen v. Guardian ke Ins. Co. of Am.,
511 U.S. at 381. That decision continues to ftedistrict courts to condition dismissals under
rule 41(a)(2), see 511 U.S. at 3&hd appears to have no begron the courts’ power to reopen
cases pursuant toleu60(b), see 511 U.&t 378 (noting, withoubpining on, the practice of
“[slJome Courts of Appeals” tdreopen[] . . . dismissed sus{[ by reason of breach of the
agreement that was the basis for dismissal”).
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City Corp., 419 F.3d 1084, 1088 (10th Cir. 2005)(“[Adppeal does not toll or extend the one-
year time limit of Rule 60(b).”). No time limiapplies to rule 60(b)(6), other than that the
motion be made within a reasonabladi See Fed. R. Civ. P. 60(c)(1).

1. Rule60(b)(1).

The Tenth Circuit uses three factors itedmining whether a judgment may be set aside
in accordance with rule 60(b)(1): (i) whethte moving party’s culpable conduct caused the
default; (ii) whether the moving party has a meittos defense; and (iii) whether the nonmoving

party will be prejudiced by setiy aside the judgment. See UditBtates v. Timers Preserve,

999 F.2d 452, 454 (10th Cir. 1993).
Under some circumstances, a party can rely on rule 60(b)(1) for a mistake by their

attorney or when their attaeg acted without theiauthority. _See Yapp v. Excel Corp., 186 F.3d

1222, 1231 (10th Cir. 1999)(“Rule 60(b)(1) motiomemised upon mistake are intended to
provide relief to a party . . . when the pahgs made an excusable litigation mistake or an
attorney has acted without authyrit. . .”). Mistake in this @ntext entails either acting without
the client's consent or making ldigation mistake, such as failing to file or comply with

deadlines._See Yapp v. Excel Corp., 186 F.3d at 1#3he alleged incidenéntails a mistake,

then it must be excusable, meaning that th#ypa&as not at fault. See_Pioneer Inv. Servs. v.

Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 39993)(“This leaves, of course, the Rule’s

requirement that the party’s negt be ‘excusable.”); Cashner Freedom Storednc., 98 F.3d

572, 577 (10th Cir. 1996)(“If the mistake alleged sasty’s litigation mistake, we have declined
to grant relief under Rule 60(b)(vhen the mistake was the resofita deliberate and counseled

decision by the party.”)Pelican Prod. Corp. v. Marind893 F.2d 1143, 1146 (10th Cir.

1990)(holding that attorney carelessness tsaanumasis for reliefinder rule 60(b)(1)).
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Courts will not grant relief when the mistakf which the movant complains is the result

of an attorney’s deliberate litigation tacticSee Cashner v. Freedom Stores, Inc., 98 F.3d at 577.

This rule exists because a party

voluntarily chose [the] attoay as his representatiue the action, and he cannot

now avoid the consequences of the acts or omissions of this freely selected agent.
Any other notion would be wholly incongesnt with our system of representative
litigation, in which each party is deemédund by the acts of his lawyer agent

and is considered to have notice offatits, notice of whie can be charged upon

the attorney.

Pioneer Inv. Servs. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. a{@®ting Link v. Wabash

R.R. Co., 370 U.S. at 633-34)(internal quotatiomkaamitted). The Tenth Circuit has held that
there is nothing “novel” aboutlie harshness of penalizing [a aligfor his attorney’s conduct”
and has noted that those “wacat through agents are custoityabound,” even though, when “an
attorney is poorlyprepared to cross-examine an expwitness, the ont suffers the

consequences.”_Gripe v. City of Enid, I®k 312 F.3d 1184, 1189 (10th Cir. 2002). The Court

has previously stated:

There is a tension between how the lagats attorney actions that are without
authority, thus permitting relief under rule 60(b), and how the law treats those
attorney actions which are inexcusable litigation decisions, thus failing to qualify
for relief; although the distinction bet&n those actions manot always be
logical, it is well established.

Wilson v. Jara, No. CIV 10-0797 JB/WPI2012 WL 1684595, at *7 (D.N.M. May 10,

2012)(Browning, J.¥2

'2The Supreme Court has recognized that imtligls must be “held accountable for the
acts and omissions of their chosen counseid that the “proper focus is upon whether the
neglect of respondents and their counsel wassade.” Pioneer InvServs. Co. v. Brunswick
Assoc. Ltd. P’ship, 507 U.S. 380 (1993)(emphasi®nginal). At the same time, the Tenth
Circuit has held that, when counsel acts withauthority, rule 60(b)(1) provides relief from
judgment. _See Cashner v. Freedom Stores, 98ck.3d at 576 (“[A]s a general proposition, the
‘mistake’ provision in Rule 60(b)jlprovides for the reconsiderati of judgment only where . . .
an attorney in the litigation has adtwithout authority from a party. . .”). “There is a tension
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between these decisions, because, ordinarily, a elidlmot authorize hir her attorney to act

in a negligent manner or to make a mistdkWilson v. Jara, N. CIV 10-0797 JB/WPL, 2012
WL 1684595, at *7 n.7. When thdiemt acknowledges that he or she has hired the attorney,
there is a difference between decisions which iteate the litigation, such as settlement or a
stipulation of dismissal, andther litigation decisions, becauskecisions to terminate the
litigation are ordinarily left to the clientSee Chavez v. Primus Auto. Fin. Servs., 125 F.3d 861,
1997 WL 634090, at *4-5 (10th Cir. 1997)(unpublidhable decision)(citing Navajo Tribe of
Indians v. Hanosh Chevrolet-Buick, Ind988-NMSC-010, 11 3-5, 749 P.2d 90, 92; Bolles v.
Smith, 1979-NMSC-019, 11 10-11, 591 P.2d 278, 28@therwise the Court has difficulty
explaining attorney decisions which are madénaut authority and attoay decisions for which

it is acceptable that the client suffer thensequences.”_ Wilson v. Jara, No. CIV 10-0797
JB/WPL, 2012 WL 1684595, at *7 n.7.

In Chavez v. Primus Automotive Financialrdees, the Tenth Citdt recognized that
“the mere employment of an attorney does neé ¢iim the actual, implaéeor apparent authority
to compromise his client’'s sa.” 1997 WL 634090, at *4. feTenth Circuit cases analyze
whether an attorney has acted without authoritige cases in which the Tenth Circuit has found
a lack of authority appear to fall into two categer (i) cases in which the attorney entered an
appearance without the client’'s knowledgee $DIC v. Oaklawn Apts., 959 F.2d 170, 175-76
(10th Cir. 1992)(finding tht there were factuassues which the district court needed to resolve
where “[t]here is nothing in the record indic&t when Appellants became aware of the lawsuit
and of Newcombe’s purported representationtyg dii) cases in which the attorney’s actions
terminate the litigation, see Thomas v. Cdloust Deed Funds, Inc., 366 F.2d 136, 139-40 (10th
Cir. 1966)(finding that, as to one of the plaintiffye record shows that hdd not participate in
the transactions and negotiations with the S.Ei@l did not consent to the execution of the
stipulation of the judgment”)Because decisions that terminéte litigation are ordinarily the
client’s prerogative, those deamsis fit more squarely within k& 60(b)(1)’s “lackof consent”
prong.

Decisions where the purported client is unevaf the litigation, or of the attorney’s
attempt to act on his or her behalf, would alsevithin rule 60(b)(1)'s‘lack of consent” prong,
because an individual has the rightchoose his or her own attorney, or to decide whether he or
she wishes to have any attorney. Other litigatiecisions are made jointly or are within the
attorney’s control, see Modelo@e of Prof'l Conduct R. 1.2 cmt. (2011)(“With respect to the
means by which the client’s objeatis are to be pursued, the lawgéall consult with the client

..and may take such action as is impliediithorized to carry out the representation.”);
Pittman ex rel. Sykes v. Franklin, 282 F. Appx 418, 427 n.6 (6th Cir.
2008)(unpublished)(“[T]he decision to allege carative fault as an affirmative defense falls
within a narrow band of circumstances in whah attorney may act without consulting his or
her client.”), and, thus, to giveal judgments meaning and allow eado terminate, it is logical
that those decisions must fall within the “egable litigation mistake” prong, or be based on a
substantive mistake of law or fact.

Although the Tenth Circuit does not appeah&ve expressed its views on where the line
is drawn between attoegs acting without consent and litiggan mistakes, or acknowledged the
tension between these two categories, the Comdtloded that the appraate division is, when
the client is aware that the attorney is gton his or her behalf, between decisions which
dispose of the case and ordinarily require clieorisent, and other roné attorney decisions
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2. Rule60(b)(6).

Rule 60(b)(6) provides that a court may rediea party from final judgment, order, or
proceeding for “any other reason that justifieseféli Fed. R. Civ. P. 60(b)(6). No time limit
applies to rule 60(b)(6%ave that the motion be made withimeasonable time. See Fed. R. Civ.
P. 60(c)(1). “Thus, to the exterttis applicable, clause (6ppears to offer a means of escape
from the one-year limit that applies to motions unclauses (1), (2), and (3).” 11 C. Wright, A.

Miller & M. Kane, Federal Ractice & Procedure 8864, at 490 (2d ed. 2012). In Pioneer

Investment Services Co. v. Brunswick Assaesattd., the Supreme Court reasoned that, to

avoid abrogating the one-year time limit for rule 60(b)(1) to (3), rule 60(b)’ s “provisions are
mutually exclusive, and thus a party who failedake timely action due to ‘excusable neglect’
may not seek relief more tharyear after the judgmety resorting to sulestion (6).” 507 U.S.

at 393 (citing Liljeberg v. Health Services duasition Corp., 486 U.S847, 863 & n.11 (1988)).

“If the reasons offered for relief from judgmeobuld be considerednder one of the more
specific clauses of Rule 60(b)(1)-(5), those reaswifl not justify relid under Rule 60(b)(6).”

12 J. Moore et al., Moore’s Federal Practicesil § 60.48[2], at 60-182 (3d ed. 2013). Accord

Lilieberg v. Health Servs. Acquisition Corp., 486 U.S. at 863 n.11 (“This logic, of course,

extends beyond clause (1) and segjg that clause (6) and ct&s (1) through (5) are mutually

which take place over the course of the casbe Court also notes thatiles of professional
conduct require, “[ijn a criminal case,” for a lawyer to “abide by the client's decision, after
consultation with the lawyer, as to the plea to be entered, whether to waive a jury trial and
whether the client will testify.” Model Rules &frof'| Conduct R. 1.2(a). While a decision on

the plea to be entered in a criminal case is coaip@ito whether to settle a civil case, the Court
has not located any decisions permitting rule 60(b) relief when a civil attorney waives his or her
client’s right to jurytrial. One unpublished decision frometbinited States Court of Appeals for

the Fourth Circuit discusses briefly a scenario wheithout resolving thenerits of the issue, a
criminal defendant raised through a rule 60@tion in a habeas @reding that “his trial
counsel had prevented him from testifying in his defense.” Udritates v. McMahan, 8

F. App’x 272, 274 (4th Cir. 2001)(unpublished).
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exclusive.”).
Rule 60(b)(6) is a “grand res@ir of equitable poweto do justice in a particular case.”

Van Skiver v. United States, 952 F.2d 1241, 124a@th Cir. 1991)(internal quotation marks

omitted). “The Rule does not particularize the factors that justify relief, but we have previously
noted that it providesourts with authority ‘dequate to enable them to vacate judgments
whenever such action is appropriate to accomplistice,” while also cautioning that it should

only be applied in ‘extraordinary circumstancéd.iljeberg v. Health Servs. Acquisition Corp.,

486 U.S. at 863. Generally, the situation musbive beyond the control of the party requesting

relief under rule 60(b)(6) twarrant relief. _See Ackerma v. United States, 340 U.S. 193, 202

(1950)(“The comparison [of prior precedenttilahgly points up the difference between no
choice and choice; imprisonment and freedomadtion; no trial and trial; no counsel and
counsel; no chance for negligencel anexcusable negligence.ul&ection 6 of Rule 60(b) has
no application to the situation pktitioner.”). Legakrror that provides basis for relief under

rule 60(b)(6) must be extraordinary, as thenth Circuit discussed iWan Skiver v. United

States:

The kind of legal error thgprovides the extraordinamircumstances justifying
relief under Rule 60(b)(6) is illustrateby Pierce [v. Cook & Co., 518 F.2d 720,
722 (10th Cir. 1975)(en banc)]. In thaase, this court granted relief under
60(b)(6) when there had been a post-judgnodiange in the law “arising out of
the same accident as that in which thaindlffs . . . were injured.”_Pierce, 518
F.2d at 723. However, when the post-judgtr@drange in the law did not arise in
a related case, we have hébat “[a] change in the lawr in the judicial view of
an established rule of law” does nostjéy relief under Rulé0(b)(6). _Collins v.
City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958).

Van Skiver v. United States, 952 F.2d at 1244-45.

“Courts have found few narrowly-defined sitions that clearlypresent other reasons

justifying relief.” Wright et al., supra&§ 2864, at 483. The Supreme Court expounded:
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To justify relief under subsection (6), a party must show “extraordinary
circumstances” suggesting that the partyaigltiess in the day. If a party is
partly to blame for the delay, relighust be sought within one year under
subsection (1) and the party’s neglect mhst excusable. In_ Klapprott, for
example, the petitioner had been efifesly prevented from taking a timely
appeal of a judgment by incarceratiolh,health, and other factors beyond his
reasonable control. Fouears after a default judgmein&d been entered against
him, he sought to reopen the matter urijele 60(b) and was permitted to do so.

Pioneer Inv. Services Co. v. Brunswick Assaesattd., 507 U.S. at 393 (citing Liljeberg v.

Health Services Acquisition Corp., 486 U&.863 & n.11; Ackermann v. United States, 340

U.S. at 197-200; Klapprott v. United Stat885 U.S. 601, 613-614 (1999 See Gonzalez v.

Crosby, 545 U.S. 524, 535 (2005)(“[O]ur cases hagaired a movant seglg relief under Rule
60(b)(6) to show ‘extraordinargircumstances’ justifying the epening of a final judgment.”

(quoting_Ackermann v. United States, 340 ULS3, 199 (1950))). In Gonzalez v. Croshy, the

Supreme Court concluded a change in thedawng a habeas petition’s pendancy was not an
extraordinary circumstance. See 545 U.S. at 537.

When the Supreme Court first addressed 6@fh)(6) a year after it was introduced to
the federal rules, while the Justices were slgaiplided on other issues, no dispute arose from
Justice Black’s statement: “[O]f course, the omarylimitation would control if no more than
‘neglect’ was disclosed by the pein. In that event the petitioneould not avail himself of the

broad ‘any other reasbrlause of 60(b).” _Klapprott vUnited States, 335 U.S. at 613. See

Wright et al.,_supra, § 2864, at 493.

Examples where courts apply rule 60(p){(eclude “settlement agreements when one
party fails to comply” and courtsse the rule “to returthe parties to the &tus quo,” or in cases
involving fraud by a “party’s owrounsel, by a codefendant, or &yhird-party witness,” which
does not fit within rule 60(b)(3)’provision for fraud by an adverparty. Wright et al., supra, 8

2864, at 485, 487. The most common aapion is to grantelief “when the losig party fails to
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receive notice of the entry of judgnten time to file an appeal®* Wright et al., supra, § 2864,
at 488. When moving for relief pursuant to rél&b)(6), it is not eough to argue the same
issues that a court has allgaaddressed. See Pyeatt v. Ddé&sF. App’'x 785, 788 (10th Cir.
2001)(unpublished)(“[A] motion toeconsider [that] simply reasse information considered by
the district court in its initial determination . does not meet the extraordinary circumstances
standard required for Rule 60(b)(6) relief.”).

LAW REGARDING SUBJECT-MATTER JURI SDICTION AND RULE 68 OFFERS OF
JUDGMENT

To sustain jurisdiction, “the parties musbntinue to have a personal stake in the

outcome.” _Lewis v. Cont’| Bank Corp., 494 U&.2, 477 (1990). A case Wie rendered moot

if the issues are “no longer livar the parties lack kgally cognizable intest in the outcome.”

Citizens for the Responsible Gov't Statdiffml Action Comm. v. Davidson, 236 F.3d 1174,

1182 (10th Cir. 2000)(citations omitte Article 11l of the Constitution limitshe federal courts’

jurisdiction to “actual ongoing cases or controiess Lewis v. Cont’l Bank Corp., 494 U.S. at

477; Mink v. Suthers, 482 F.3d 1244, 1256 (10th @007). The court “lack[s] power to hear

moot claims, including those that have beetlyfaatisfied’ by a monetary judgment.” Clark v.

State Farm Mut. Auto Ins. Co., 590 F.3d 118438 (10th Cir. 2009)(citing Donald D. Forsht

3professors Charles Wrighté Arthur Miller note that

[m]ost of those cases, however, @edthe 1991 amendment to Appellate
Rule 4(a)(6), which now provides relief from the strict appellate filing rule if the
party did not learn of the entry of the judgment. In light of that change, most
courts have held that resort to Rule 60(b) as a means of extending the appeal time
no longer is appropriate, althoutire Rule 60(b) approach ssill utilized in some
courts, primarily in the Sixth Circuit.

Wright et al.,_supra, 8§ 2864, at 489-90 (ettas omitted). _See Clark v. Lavallie, 204
F.3d 1038, 1041 (10th Cir. 2000)(“Rules 4(a)(6) andly firecludes the use of Fed. R. Civ. P.
60(b)(6) to cure problems of lack of notice.™ (citations omitted)).
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Assocs., Inc. v. Transamerica ICS, Inc., 821 F.2d 1556, 1559 (11th Cir. 1987)). The mootness of

claims is a “threshold inquiry, because the existence of a live case or controversy is a

constitutional prerequisite to the jurisdictiontbe federal courts.”Dais-Naid, Inc. v. Phoenix

Resource Cos., 974 F.2d 1246, 1247 (10th Cir. 1992).
The Tenth Circuit has stated: 8/ general rule, a suit brougi# a class action must be
dismissed for mootness when the personal clafihie named plaintiffs are satisfied and no

class has been propentertified.” Clark v. State Farm MuAuto Ins. Co., 590 F.3d at 1138

(quoting Reed v. Heckler, 756 F.2d 779, 785 l{1Qir. 1985)). _See Brown v. Phila. Hous.

Auth., 350 F.3d 338, 343 (3d Cir. 2003)(“When claiofsthe named plaintiffs become moot

before class certification, dismissal of the actis required.”); Potter v. Norwest Mortgage, Inc.,

329 F.3d 608, 611 (8th Cir. 2003)(“[A] federal coshipbuld normally dismiss an action as moot
when the named plaintiff settles its individuaiioh, and the district court has not certified a

class.”); D.R. v. Mitchell, 645 F.2d 852, 854 (WOCir. 1981)(“Because the class was never

properly identified by the district judge, therenis party before this court who can maintain the
remaining constitutional challenge.”).

According to rule 68,

“[a]t any time more than 10 days befdhe trial begins, a pty defending against

a claim may serve upon the adverse partpféer to allow judgment to be taken

against the defending party for the moneypmperty or the effect specified in the

offer, with costs then accrued.

Fed. R. Civ. P. 68. While many courts previouséld that a rule 68 offeof complete relief

necessarily moots a plainti§f'claims,_see e.qg., Weiss v. Re@allections, 385 F.3d 337 (3rd

Cir. 2004), the Supreme Court determinedCampbell-Ewald Co. v. Gomez, 136 S. Ct. 663

(2016)(“Gomez")(Ginsburg, J.), that such an offmnnot moot a plaintiff's claims if it is

rejected or goes unaccepted: “We hold today @imatinaccepted settlement offer has no force.
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Like other unaccepted contract affgit creates no lasting right or obligation. With the offer off
the table, and the defendantentinuing denial of liabili, adversity between the parties
persists.” 136 S. Ct. 663, 666.

In Lomas v. Emergency Medical IBng, LLC, No. 2:07-CV-952, 2008 WL 4056789,

2008 U.S. Dis. LEXIS 65480 (D. Utah Aug. 25, 2008)(8am J.), the plaintiff alleged that the
defendants violated various sections of the Baibt Collection Practices Act, 15 U.S.C. § 1692,
(“FDCPA”), and Utah’'s Consumer Sales PragsiAct, Utah AdminCode r.152-11._ See 2008
WL 4056789, at *1, 2008 U.S. Dis. LEXIS 65480,*at2. The plaintif brought the action on
behalf of herself and a class of Utah debtthom whom each of the three defendants had
attempted to collect fees. See 2008 WL 4@%7at *1. One defendambllection company
tendered an offer of judgment guant to rule 68, to which th@aintiff never responded. See
2008 WL 4056789, at *1. Three months after tifieroof judgment was made, the defendant
filed a motion to dismiss pursuato rule 12(b)(1). The Honorable Dee Benson, United States
District Judge for the District of Utah, held ththe rule 68 offer mootethe plaintiff's claims
against that defendant, stating:

The Court is persuaded by the general afléhis Circuit that a suit brought as a

class action must be dismissed for nmests when the personal claims of the

named plaintiffs are satisfied and olass has been properly certifieiReed v.

Heckler, 756 F.2d 779, 785 (10th Cir. 1985)(citations omitteéd)re Standard

Metals Corp., 817 F.2d 625, 629 (10th Cir. 1987he Court is also persuaded by

the Seventh Circuit’'s pronouncemeniRand v. Monsanto Co., 926 F.2d 596 (7th

Cir. 1991), wherein the court held thatnte the defendant offers to satisfy the

plaintiff's entire demand, there is nosgdute over which to litigate . . . and a

plaintiff who refuses to acknowledgeidhoses outright under Fed. R. Civ. P.

12(b)(1) because he has no remaining stake,”at 598.
2008 WL 4056789, at *2, 2008 U.S.4dDi LEXIS 65480, at *4-5. The rule 68 offer of judgment

offered the plaintiff $5,001.00 plus her reasonable costs and attorney’s fees incurred in

prosecuting the case against tlefendant through the date of the offer. See 2008 WL 4056789,
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at *1. Judge Benson found that the offer was iffiaexcess of the maximum Plaintiff can hope
to recover at trial othe present action.” 2008 WL 40567892t2008 U.S. Dist. LEXIS, at *6.
She explained that damages under the FDCPAafsuccessful plaintifare limited to actual
damages, a maximum of $1,000.00 in statutory dg@siaand costs anéasonable attorney’s
fees, and because the plaintiffdhset forth no pleading that eslishes any actual damage, her
claims were limited to statutory damages, cositsl reasonable attorney’s fees. See 2008 WL
4056789, at *2, 2008 U.S. Dist. LEXIS 65480, at *6dge Benson determined that, because the
defendant had offered to satidfye plaintiff's entire claimshe no longer had a dispute over
which to litigate, nor did shéave a remaining stake inethpresent action._ See 2008 WL
4056789, at *2, 2008 U.S. Dist. LEXIS 65480, at(*By offering Plairtiff $5,001.00 plus costs
and reasonable attorney’s fees, the Rule 68 Offered Plaintiff far in excess of what she can
hope to recover at trial.”). udge Benson found thatehrule 68 offer puthe plaintiff “in an
untenable position and she would not be an ap@atepputative class representative, because her
interests at least carry therpeption of some degree of agtamism to the claims of the
remaining putative class.” See 2008 WL 4056 #93, 2008 U.S. Dist. LEXIS 65480, at *7.

In Weiss v. Regal Collections, the Third Qiitcheld that, when the defendant makes a

full offer of judgment -- thereby nming the named plaintiff's clainis-- at so early a point in

the litigation that the named plaintiff could notvkabeen expected to file a class certification
motion, the class’ claims are not moot @hd case may proceed. See 385 F.3d at 348. The
Third Circuit concluded that

[a]Jbsent undue delay in filing a motion for class certification . . . where a
defendant makes a Rule 68 offer to adividual claim thathas the effect of

“The Supreme Court, in Campbell-Ewaltb. v. Gomez, abrogated Weiss v. Regal
Collections insofar as it held that an unacceptéel68 offer moots a plaintiff's individual claim.
See Campbell-Ewald Co. Gomez 136 S. Ct. at 669.
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mooting possible class reliefsested in the complaint, érappropriate course is to
relate the certification motion back to the filing of the class complaint.

385 F.3d at 348. The Third Circubrecluded that allowing a defentao moot a representative
plaintiff's claim through a rule 68 offer of judgmiewould effectively nliify the possibility of
obtaining class certification.See 385 F.3d at 349. The ThirdrcCiit also distinguished a
plaintiff who voluntarily settles a case from a plaintiff who refuses a defendant’s offer of
judgment that would fully satisfy the plaifits claim. See 385 F.3@t 349-50. The Third
Circuit stated that “relation backd more appropriate in the latterttsgg, as it is the defendant’s
unilateral action that remeded the plaintiff's case moot. 385 F.3d at 350.

In Clark v. State Farm Mutual Automobileskrance, Co., the plaintiff argued that the

district court, sua sponte, dded his individual claims and en¢el judgment in his favor. _See
590 F.3d at 1139. He appealed thstrict court’s decision thabecause no class had yet been
certified, the entire case waaot. See 590 F.3d at 1139. Thaiptiff argued that the Tenth

Circuit should adopt the Third Circuit’s rula Weiss v. Regal Colleidns. See 590 F.3d at

1139. The Tenth Circuit declined the addregsdghestion whether it adopts the Third Circuit's

rule, and held that “the postucé this case compels us apply the general rule that ‘a suit
brought as a class action must be dismissed for mootness when the personal claims of the named
plaintiffs are satisfied and ndass has been properly cadd.” 390 F.3d at 1139-41 (quoting

Reed v. Heckler, 756 F.2d at 785).

In Lucero v. Bureau of Collection Recovelyc., the Tenth Circuit was asked whether an

offer pursuant to rule 68 made to a proposedsctapresentative befotiee district court could
reasonably be expected to rule on class catiio moots the case. See 639 F.3d at 1243. The
Tenth Circuit concluded that, iight of Supreme Court precedent, “a named plaintiff in a

proposed class action need not accept an offer of judgment or risk having his or her case
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dismissed as moot before the court has hashaonable time to consider the class certification
motion.” 639 F.3d at 1249. Thefité Circuit further explained:

Instead we conclude that a nascent irsteagtaches to the proposed class upon the
filing of a class complaint such that gewed offer of judgent for statutory
damages and costs made to a nhamedtgfadoes not render the case moot under
Article 1ll. . .. This is so because, natiastanding the rejected offer of judgment,
the proposed class action continues nwolve “sharply presented issues in a
concrete factual setting” and “selftémested parties vigorously advocating
opposing positions.” .S. Parole Commission v.] Geraghty, 455 U.S. [388,] 403
[(1980)].

Because Geraghty informs us that the geas stake of the class inheres prior to
certification, we conclude that the federal court’s Article Il jurisdiction to hear
the motion for class certification is neixtinguished by the Rule 68 offer of
judgment to an individual plaintiff. & conclusion is also supported by Justice
Rehnquist's observation inDpposit Guaranty Nat. Bank, Jackson, Miss. v.]
Roper[, 445 U.S. 326 (1980)] that an offer pfdgment to an individual named
plaintiff simply is not complete relief vis-a-vis the class.

The Third, Fifth, and Sevent@ircuits have concluded dh offers of judgment

will not render moot class actions for monetary relief in which a class certification
motion is already pendingSee Lusardi v. Xerox Corp., 975 F.2d 964, 975 (3d

Cir. 1992);Zeidman [v. J. Ray McDermott & Co., Inc], 651 F.2d [1030,] 1051

[(5th Cir. 1981)]; Susman v. Lincoln Am. Corp., 587 F.2d 866, 870 (7th Cir.
1979). We find no authority on which tostinguish the case in which a class
certification motion is pending or fileavithin the duration of the offer of
judgment from our case: any Atrticle Ill interest a class may or may not have in a
case is or is not present from its inceptiofee Susman, 587 F.2d at 869 n.2
(noting that “[i]t would bearguable, on the same theory, that a complaint with
class action allegations sufficiently brings the interests of the class members
before the court, at least where the ¢tquoceeds with reasonable promptness to
reach the issue of class action mainteedarut declining to reach the question).
We need not and do not decide the impact of a Rule 68 offer of judgment made in
a collective, or “opt-in” action.See, e.g., Sandoz [v. Cingular Wireless LLC], 553

F.3d [913,] 920 [(5th Cir. 2008)Parboe v. Goodwill Industries of Greater New
York & Northern New Jersey, Inc., 485 F. Supp. 2d 221, 223-24 (E.D.N.Y. 2007).
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In sum, we hold that a named plaintiff a proposed class action for monetary
relief may proceed to seek timely classtification where an unaccepted offer of
judgment is tendered in satisfaction of flaintiff's individual claim before the
court can reasonably be @qgted to rule on the clagertification motion. That
certainly is the case here, given the partagreement to proceed according to a
specific schedule to resoltke class certificabin issues and given the Plaintiff’s
indisputable compliance with that schedule.

Lucero v. Bureau of Collection Recovery, Inc396~.3d at 1249 (citations omitted). See Tanasi

v. New Alliance Bank, 786 F.3d 195, 200-201 (10th 2i15)(holding that a rejected settlement

offer under rule 68, by itself, cannot moatcase);_Diaz v. First Aemican Home Buyers

Protection Corp., 732 F.3d 948, 954-55 (9th Cir. 2013)(holding that an unaccepted rule 68 offer

did not moot the plaintiff's claims).

LAW REGARDING CAFA

CAFA jurisdiction exists when a proposed class contains at least one-hundred persons,
the amount in controversy exceeds $5,000,000.00, thedparties are minimally diverse.

See Valdez v. Metro. Prop. & Cas.sInCo., 867 F. Supp. 2d 1143, 1163 (D.N.M.

2012)(Browning, J.)(citing 28 U.S.C. 8§ 1332(d)(24da5)). “CAFA was eacted to respond to
perceived abusive practices by plifs and their attorneys intigating major class actions with

interstate features istate courts.” Coffey v. FreepdvicMoran Copper & Gold, 581 F.3d 1240,

1243 (10th Cir. 2009).

1. Diversity.

For diversity jurisdiction purp@s, citizenship is determined by a person’s domicile. See

Crowley v. Glaze, 710 F.2d 676, 678 (10th Cir. 1983.person’s domicile is defined as the

place in which the party has a residence in fact andtant to remain inddifiitely, as of the time

of the filing of the lawsuit.” _McEntires. Kmart Corp., No. 09-0567, 2010 WL 553443, at *3

(D.N.M. Feb. 9, 2010)(Browning, J.)(citing Crowley Glaze, 710 F.2d at 678). See Freeport-
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McMoRan, Inc. v. KN Energy, Inc., 498 U.S. 4228 (1991)(holding that dersity jurisdiction

is assessed as of the time at which the suiiled). If neither aperson’s residence nor the
location where the person has an intent to rermambe established, the person’s domicile is that

of his or her parents at the time of the pais birth. See Gates C.I.R., 199 F.2d 291, 294

(10th Cir. 1952)(“[T]he law assigns to every chaltdits birth a domicile of origin. The domicile

of origin which the law attributes to an individualthe domicile of his parents. It continues
until another domicile is lawfully acquired.”). Additionally, “while residence and citizenship are
not the same, a person’s place of residence isapfatie evidence of his or her citizenship.”

McEntire v. Kmart Corp., 2010 WL 553443, at *3tifeg State Farm Mut. Auto. Ins. Co. v.

Dyer, 19 F.3d 514, 520 (10th Cir. 1994)).

In determining a corporation’s citizenship fliversity purposes, Congress has stated that
“a corporation shall be deemed to be a citizeewdry State and foreign state by which it has
been incorporated and of the State or foreigesivhere it has its principal place of business.”
28 U.S.C. § 1332(c)(1). While determining eve a corporation is incorporated may be
accomplished by looking to the corporationiscorporating documents, a corporation’s
“principal place of business” is a more amorphouit®ria, and, until recently, the United States’
Courts of Appeals had adopted “divergent armlgasingly complex interptaions” of the term.

Hertz Corp. v. Friend, 130 S.Ct. 1181, 1192 (2010)Hertz Corp. v. Friend, the Supreme Court

clarified the test for determining the locatiof a corporation’s principal place of business,
holding that, “principal place of business’ is dberead as referring to the place where a
corporation’s officers direct, camt, and coordinate the corpaa@t’s activities.” 130 S.Ct. at
1192. The Supreme Court relatedttlthis location “is the place that Courts of Appeals have

called the corporation’s ‘nerveenter.” 130 S.Ct. at 1192. The Supreme Court clarified that,

-47 -



“in practice,” this location “should normally kiae place where the corporation maintains its
headquarters -- provided that theadquarters is the taal center of direen, control, and
coordination, i.e., the ‘nerve dem,” and not simply an officevhere the corporation holds its
board meetings.” 130 S.Ct. at 1192. The Supr€&uurt stated that “[ajorporation’s ‘nerve
center,” usually its main headquarters, isrgyka place.” 130 S.Ct. at 1193. The Supreme Court
adopted this rule over a different approach #wahe courts had followed which focused on “the
total amount of business activities that the caapon conducts” in a statbecause: (i) focusing

on the total amount of business activities in @est'invites greater ligjation and can lead to
strange results”; and (ii) “administrative simplicity is a major virtue in a jurisdictional statute.”
130 S.Ct. at 1193.

2. Amount in Controversy.

The amount-in-controversy requirement is &atimate of the amount that will be put at

issue in the course of the litigation.” Migail v. Deere & Co., 529 F.3d 947, 956 (10th Cir.

2008)™ “In actions seekingetlaratory or injunctiveelief, it is well esthlished that the amount

*The Court relies upon several cases disogsgie amount-in-controversy requirement
in the context of a traditional diversity risdiction analysis. The Court found no cases
suggesting that these cases would be inappidabCAFA, but found several cases, from other
circuits and from within the TeltCircuit, where a federal courtted a traditional diversity case
to determine whether CAFA’amount-in-controversy requirement was met. See Rolwing v.
Nestle Holdings, Inc., 666 F.3d 1069, 1072 (8th Cir. 2012)(citing traditional diversity cases to
inform whether the CAFA amount-in-controvgrsequirement was met), abrogated on other
grounds by Standard Fire Ins. Co. v. Knasyl@33 S. Ct. 1345 (2013); Armur v. Transamerica
Life Ins. Co., No. 11-2034, 2011 WL 1699281, at(fL Kan. May 4, 2011)(Vratil, J.)(citing
McPhail v. Deere & Co. and otheatfitional diversity cases frothe Tenth Circuit); In Re Gen.
Motors Corp., “Piston Slap” Prods. Liabitig., No. MDL-04-1600, 2005 WL 1606445, at *4
(W.D. Okla. July 6, 2005)(Heatod,)(citing_ Hunt v. Wash. Sw&atApply Adver. Comm’n, 432
U.S. 333, 347 (1977), and otheraditional diversity cases on the amount-in-controversy
requirement). The Court agrees that applycage law from traditional diversity cases to
determine the amount in controversy is appropriadeause CAFA “operates as an expansion of
diversity jurisdiction” and isdund in 28 U.S.C. § 1332 with theditional diversity jurisdiction
requirements._Farina v. N@kinc., 625 F.3d 97, 110 (3d Cir. 201Mloreover, the way federal
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in controversy is measured by the value of dbgct of the litigation.” _Hunt v. Wash. State

Apple Adver. Comm’n, 432 U.833, 347 (1977). The Tenth Qiit recognizes “sveral basic

principles” about establishirthe amount in controversy:

First, the amount in controversy is not “the amount the plaintiff will recover,’” but
rather ‘an estimate of the amount that vad put at issue in the course of the
litigation.” _Frederick v. Hartford Wderwriters Ins. Co., 683 F.3d 1242, 1245
(10th Cir. 2012)(quoting McPhail WDeere & Co., 529 F.3d 947, 956 (10th Cir.
2008)). Second, the Court must accept plaintiff's allegation that the amount in
controversy is satisfied if gintiff alleges in good faith #t it is. Third, the Court
looks to the amount in controversy alldga the original Complaint and does not
consider any reductions in the amount in controvéinsy may occur after the
lawsuit is commenced. Fourth, the Coassesses all of the damages alleged, as
well as the value of any injunctive relief and statutorily permitted attorneys' fees.
And last, in the class action settinge t@ourt considers whether the amount in
controversy exceeds the juristional threshold by aggrating the claims of the
individual class members.

Nieberding v. Barrette Outdoor Livindnc., 129 F. Supp. 3d 1236, 1242 (D. Kan. 2015)

(Crabtree, J.)(citations omitted). CAFA alstlows for aggregating attorneys’ fees when
determining the amount in controversy when austafuthorizing the cause action allows for
attorneys’ fees._See 14A C. Wright & Killer, Federal Practicend Procedure § 3704.2, at
648 (4th ed. 2011).
ANALYSIS

The Court will grant the Proposed Intervesidviotion to Intervene and Supp. Motion to
Intervene. First, the Courtoncludes that it hagurisdiction ower the sixty-nine Proposed
Intervenors pursuant to the Class Action Faséct, 28 U.S.C. § 1332(d)(4)(A) (“CAFA").
Second, the Named Plaintiffs’ settlement agreement did not render moot the Proposed

Intervenors claims, because their personal stakieeirtlass -- and, therefore, the Article 11l case

courts calculate the amount-in-controversy s$thomot vary betweernCAFA and traditional
diversity jurisdiction, because both provisions § 1332 seek to determine the amount-in-
controversy in the litigation and ttidgation’s value to the parties.
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or controversy -- inhered at the action’s begignirhird, granting reliethe Final Judgment is
not necessary to for the Proposed Intervenomtéovene. Fourth, thilotion to Intervene was
timely even though the Court had already emteae~inal Judgment, because intervention will
not unduly prejudice the Defendants.

l. THE COURT HAS JURISDICTION OVER THIS CLASS ACTION UNDER
CAEA.

The Court concludes that the Proposederienors have sufficiently asserted the
elements required for CAFA-based jurisdictiohe first requirement is minimal diversity
among the parties -- i.e., that at least onerdkfat and one class member are not co-citizens.
See 28 U.S.C. § 1332(d)(2)(A). A person’'s dalaidetermines his or her citizenship, see

Crowley v. Glaze, 710 F.2d at 678, and a “person’sicitaris defined as the place in which the

party has a residence in fact andraent to remain indefinitely, asf the time of the filing of the

lawsuit,” McEntire v. Kmart Corp., Na09-0567, 2010 WL 553443, at *3 (citing Crowley v.

Glaze, 710 F.2d at 678). Although one’s “residesute citizenship are not the same, a person’s

place of residence is prima facie evidencéisfor her citizenship.” McEntire v. Kmart Corp.,

No. 09-0567, 2010 WL 553443, at *3.

The Defendants established that both Defatglare Arizona citizens. See Declaration
of Dayna Blake 11 3-5, at 1 (dated Noneer 17, 2014), filed November 17, 2014 (Doc. 1-2)
(declaring under penalty of perjury that Defemidaare all citizens ofrizona). The Proposed
Intervenors submitted signed declarations fréoar Proposed Intervenors -- Valdez, Herro,
John, and McDearmid -- evidencing their Néwexico citizenship. _See Notice Regarding
Subject Matter Jurisdiction at 2, filed Septen 22, 2017 (Doc. 173). See, e.g., Declaration of
Jennifer Valdez 1 4-6, at(tlated September 19, 2017), @ilSeptember 22, 2017 (Doc. 173-1)

(declaring that she isatizen of New Mexico, has lived iNew Mexico since 2011, is registered
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to vote in New Mexico, holds Blew Mexico drivers’ licenseand pays New Mexico income
taxes). Consequently, the Proposed Intervehave established minirhdiversity pursuant to
28 U.S.C. § 1332(d)(2)(A).

The Proposed Intervenors have also establiidmore than five million dollars is at
stake in their proposed classiantsuit. In their Interven&eply, the Proposed Intervenors
assert that their proposed stacomprises approximately 279 peppind that their claims for
damages and attorneys’ fees, pursuant to N&tdt. Ann. 8§ 50-4-26(E) (lawing for attorneys’
fees for NMMWA violations), will exceed five ition dollars. See Intervene Reply at 9. The
Proposed Intervenors’ arrive #tis conclusion by looking at ¢hDefendants rule 68 Offer of
Judgment, noting that the Defendants offered flamed Plaintiffs a total of $229,552.19, plus
reasonable attorneys’ fees which the Proposed Intervenors estimate could be about $150,000.00.
See Intervene Reply at 9. That amoumhes to $379,552.20 for fivadividuals, or $75,910.44
each. _See Intervene Reply at 9. Multipliedthg 279 or so proposed class members, that
product far exceeds the necessary five million dellsSee Intervene Reply at 9. The Proposed
Intervenors assert that, eviéthe class members have, on average, only $25,000.00 at issue, that
amount would still add up to almost $7 million. _See Intervene Reply at 9.

These are rough, back-of-the-envelope calculatibat, the Court concludes that they are
sufficient, given that the “test to determine amount in controversy is not the sum ultimately

found to be due, but the sum demanded in good faith.” Gibson v. Jeffers, 478 F.2d 216, 220

(10th Cir. 1973). _See Fredek v. Hartford Underwriterdns. Co., 683 F.3d 1242, 1244 (10th

Cir. 2012)(“The amount in controversy . .. istriithe amount the plaintiff will recover,” but

rather ‘an estimate of the amount that will et at issue in the caosg of the litigation.

(quoting _McPhail v. Deere & Co., 529 F.3d 94%6 (10th Cir.2008))). The Court concludes
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that the Proposed Intervenorsvhaasserted in good faith thidle amount in controversy, once
aggregated, exceeds the five million dollaesessary to satisfy CAFA.

Il. THE COURT WILL ALLOW THE PROPOSED INTERVENORS TO
INTERVENE, BECAUSE THEY HAVE A NASCENT INTEREST IN THE CLASS
CLAIMS, DO NOT NEED RELIEF FR OM THE FINAL JUDGMENT VIA A
RULE 60(B), AND HAVE MET THE PERMISSIVE INTERVENTION
REQUIREMENTS.

The Court concludes that the Proposed Imtieovs have a nascent interest in the class
claims pursuant to Lucero, 639 F.3d at 1249. Alsey do not need to make a rule 60(b) motion
for relief from the Named Plaintiffs’ Final Judgmt before the Court can consider their Motion
to Intervene. Finally, they have satisfithe permissive intervention requirements.

A. THE PROPOSED INTERVENORS' CLAIMS ARE NOT MOOT
BECAUSE THEY HAVE A NASCENT INTEREST IN THE CLASS
CLAIMS.

The Proposed Intervenors’ defineeititwo proposed classes as follows:

1. Pursuant to the NMMWA, a class consisting of all persons employed as
flight crew members (Flight ParamediEtight Nurses and Pilots) by Tri-State in
New Mexico who: (a) worked more than forty (40) hours per \eéee&iny

time from June 16, 2009 the present; and Jluid not receive compensation at
one and one half times Higt regular hourly ratéor the hours worked over
forty (40) per week; and

2. Pursuant to Fed. R. Civ. P. 23, assl consisting of all persons employed as
Pilots in New Mexico at any time sia September 11, 2010 who: (a) were paid a
fixed daily rate regardless of hownany hours they worked; (b) worked
more than twelve (12) hours in a daynd (c) did not receive compensation for
the additional time worked.

In the alternative, should the Courttelenine that Pilots are not sufficiently
“similarly situated” to Flight Paramediand Flight Nurses for purposes of the
NMMWA overtime claim, class one should be split into two “similarly
situated” classes as follows: one dsiisg of Flight Paramedics and Flight
Nurses and the other consisting only of Pilots.

Plaintiffs Motion for and Brief in Support d€lass Certification ab-6, filed May 16, 2016

(Doc. 126)(“Cert. Motion”). Accadling to the Proposed Intervespreach Proposed Intervenor
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worked for Tri-State Careflight as pilots,rpeedics, or nurses after June 16, 2009. See Supp.
Motion to Intervene at 3-8. Sena Proposed Intervenors have as=# that they have not been
paid for all their overtime hours. See, e.g., Bedion of Kara Cervangef 5-6, at 1-2 (dated
May 5, 2016), filed May 16, 2016 (Doc. 126-14).

Lucero holds that, when a class certificatisrpending, “any Articldll interest a class
may or may not have in a case is or is not pitefsem its inception” andhat “the personal stake
of the class inheres prior to certification.639 F.3d at 1249. The Proposed Intervenors’
assertions, taken at face valdemonstrate that they have geaclaims for which the proposed
classes were designed. Although the Proposedvarters are new to this putative class action,
their interest in itis not, having effectivgl “attached” at this tigation’s beginning.
Accordingly, the Proposed Intervenors claims are not moot.

B. THE NAMED PLAINTIFFS" FI NAL JUDGMENT PRESENTS NO

PROCEDURAL OBSTACLE TO THE PROPOSED INTERVENORS’
MOTION TO INTERVENE.

The Proposed Intervenors seefiry into this case eventaf all the Named Plaintiffs
have settled their claims and the Court entexd=inal Judgment. The Defendants argued that
they did not believe the Proposed Intervenawald intervene withoufirst undoing the Final
Judgment through a rule 60(b) matjsee Supp. Intervene Respoas8; the Court expressed a
similar concern at the hearingee Tr. at 4:2-5 (Court). THeroposed Intervenors disagreed,
stating that they did not seelied from judgment, di not see a rule 60(Ifotion as necessary,
nor did they believe that they had standindtimg a rule 60(b) motion._See Supp. Intervene
Reply at 3.

The Court agrees with the Proposed Intervenors that they do not have standing to bring a

rule 60(b) challenge to the Named Plaintiffs’ Fidadgment, because rule 60(b) requires that the
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movant be a party in the matter. Rule 60(b)estdélhat, “on motion and $titerms, the court may
relieve a party or its legal representative frofimal judgment . . ..”Fed. R. Civ. Proc. 60(b).
Thus, the general rule is that prd party to a final judgment, @omeone in prity to such a
party, may seek relief from that judgment un@6¢b). See 11C. Wrigh& A. Miller, Federal
Practice and Procedure § 2865, at 531 (3d ed. 2Q07 who is in privity with a party [may]

move under the rule.”); W. Steel Erection.&. United States, 424 F.2d 737, 739 (10th Cir.

1970)(stating that, under rule 60(b), a “legqressentative” must be someone “who by operation
of law is tantamount to a party in relationshigghe matter”). The Proged Intervenors are not
parties to the Final Judgment, which concern tmyfive Named Plaintiffs. See Final Judgment
at 1-2.

The Proposed Intervenors’ lack of stamglifor making a rule 60(b) motion is not,
however, the end of the story, because coucsgrize that intervention is the method by which

a nonparty achieves standing tokaa rule 60(b) motion. See, e.q., Roeder v. Islamic Republic

of Iran, 195 F. Supp. 2d 140, 159.OC. 2002)(Sullivan, J.)(“Ble 60 provides the proper
procedural tool for an intervento request relief from aipr judgment.”), aff'd, 333 F.3d 228

(D.C. Cir. 2003);_United States v. Kentucky Utilities Co., 927 F.2d 252, 255 (6th Cir. 1991)(“If

Wagar qualifies as an intervenor, she must then satisfy the district court that there are
extraordinary circumstances dfitig her to relief from judgmerunder Fed.R.Civ.P. 60(b)(6).”).

Cf. Katz v. Berisford Int'l PLC, No. 96 CI\8695 (JGK), 2000 WL 1760965, at *2 (S.D.N.Y.

Nov. 30, 2000)(Koeltl, J.)(“For the Intervenors ile fa Rule 59 motion, this Court would have to
grant their Rule 24(a) motion, v it cannot do because it does not have jurisdiction to decide
that motion.”). In other words, the Proposetktaenors need not disturb the Named Plaintiffs’

Final Judgment in order to intene=rrather, they must first intesme before they can seek relief
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from the judgment.

Because intervention is a preconditiondanonparty to make a rule 60(b) motion, not
the other way around, the Court cluttes that the Named Plaiffiéi Final Judgment presents no
insurmountable obstacle to the Proposedrirenors’ Motion tdntervene.

Such a view is consistent with courts thave allowed a nonparto intervene after a

final jJudgment without first requiring that theydmthe final judgment. In United Airlines, Inc.

v. McDonald, 432 U.S. 385 (1977), for instance, the Supreme Court ruled that a nonparty could
intervene after a final judgmetd appeal the denial of classertification when the intervenor
acted promptly upon learning that the namphhintiffs -- who settled their individual
claims -- did not intend to appeal. See 432 U.S. at"®3Rost-final judgment intervention is

disfavored, however, and courtgpically apply a heightened standard when determining a

nonparty’s motion to intervenesee McDonald v. E. J. LavinooG 430 F.2d at 1072 (“It is true,

as we have noted, that an attempt to intenadtez final judgment i®rdinarily looked upon with

a jaundiced eye.”); Meredith v. Schreiner Tians$nc., 814 F. Supp. at 1003 (stating that, once a

court has entered a final judgment, a proposéehienor must make a “strong showing”); 7C
C. Wright & A. Miller, Federal Practice arférocedure § 1916, at 561 (3d ed. 2007)(“There is

considerable reluctance on the pafrthe courts to allow intervention after the action has gone to

*The majority reasoned that holding othi®vwould mean that unnamed putative class
members would have to “file protiaee motions to intervene to githagainst the possibility that
the named representatives might not appeal tft@radverse class determination,” which would
result in “the very ‘multiplicityof activity which Rule 23 was degied to avoid.” 432 U.S. at
402 n.15 (quoting_Am. Pipe & Const. Co. v.abt 414 U.S. 538, 551 (1974)). The dissent,
meanwhile, warned that the majority’s holding haelittappropriate effect afreating a new rule
in which the claims are “tolled from the filing of the class action complaint until such time after
final judgment as the intervenoan determine that ‘the intests of the unnamed class members
(will) no longer be protected by the named clagsegentatives.” | find no justification for this
extension, either in precedent or policy.” 432%5. 385 (Powell, dissenting)(citations omitted)
(quoting the majority, 432 U.S. at 394).
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judgment and a strong showing whieé required of the applicant.”)The Court will apply this
heightened standard when considering the Praplwgervenors’ Motion to Intervene pursuant to
rule 24(b) to avoid “prejudice[ingihe rights of existing partiegnd . . . interfer[ing] with the

orderly processes of the court.” Brown wl.Bof Ed. of Topeka, Shawnee Cty., Kansas, 84

F.R.D. 383, 399 (D. Kan. 1979).

C. THE PROPOSED INTERVENORS HAVE SATISFIED THE PERMISSIVE
INTERVENTION STANDARDS UNDER RULE 24(B).

The Court will grant the Motion to Interven®ule 24(b) provides that a court may allow
a permissive intervention when: “(i) the applicatito intervene is timely; (ii) the applicant’s
claim or defense and the main action have astiue of law or fact in common; and (iii)
intervention will not unduly delay or prejudice theguatication of the original parties’ rights.”

Forest Guardians v. U.S. Dep’t of Interi®@004 WL 3426413, at *1@41. When a court has

already entered a final judgmehgwever, intervention is disfaved, and the movant must make
a “strong showing.” 7C C. Wrigl& A. supra 8§ 1916, at 561 (“Theis considerable reluctance

on the part of the courts td@l intervention after the action figone to judgment and a strong

showing will be required of thapplicant.”); Meredith v. Schrer Transp., Inc., 814 F. Supp. at
1003 (stating that once a courtshentered a final judgment, aoposed intervenor must make a
“strong showing”). The Court concludes that the Proposed Intervenors’ claims share factual and
legal questions with the main action and that their motion is timely.

1. The Proposed Intervenors’ Claims Share Questions of Law and Fact
in Common with the Main Action.

The Proposed Intervenors’ claims share thmestactual and legal questions as the main
action. The Proposed Intervenors have stated:
The requested intervention serves onlyattd new class representatives, all of

whom are already members of the putatcollective action and/or Rule 23
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classes. The claims to be litigated and the company’s policies upon which
Plaintiffs are suing remain the same. The only material element that will change is
the identities of the class representatives.
Motion to Intervene at 6-7. Iother words, the Proposed Intenors bring the same claims
based on the same legal theories as the NanasatiPs and the putative class. Consequently,
the Court determines, as it did with the iNad Plaintiffs’ First Intervention Motion, see
Intervenor MOO at 46-47, that@iProposed Intervenors bring o implicating the same laws

and facts as the main action did.

2. The Proposed Intervenors’ Motion is Timely.

“The timeliness of a motion to intervene is assessed in light of all the circumstances,
including the length of time ste the applicant knew d¢fis interest in the case, prejudice to the
existing parties, prejudice todhapplicant, and thexistence of any unusuaircumstances.”

Am. Assoc. of People with Disabilities v. Hera, 257 F.R.D. at 245 (quoting Utah Ass’n of

Ctys. v. Clinton, 255 F.3d at 1250). In measgrtimeliness by the length of time that the

applicant knew of itdnterest, the Tenth Circuit looks the time “when the movant was on
notice that its interests may nbé protected by a party already the case.” _Okla. ex rel.

Edmondson v. Tyson Foods, Inc., 619 F.3d at 123Phe most important consideration in

deciding whether a motion fdantervention is untimely is wdther the delay in moving for
intervention will prejudice the existing partiestte case.” 7C C. Wrigh& A. Miller, supra §
1916, at 561.

Here, the Proposed Intervenors filed their Motiorintervene thirteen days after the five
Named Plaintiffs accepted the Defendants’ 6@ Offer of Judgment and six days after the

Court entered its Final JudgméhtWhen the Court previously allowed the Named Plaintiffs to

"The Named Plaintiffs’ agreed to the rule 68 offer on November 16, 2016, see Email
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intervene, it concluded that the interventiontimo was timely, because: (i) they filed the motion
just “several weeks” after the OrigindPlaintiffs’ claims were rendered moot; and
(i) intervention would not undulyprejudice the Defendants, becatise only result is that the
lawsuit would continue. See Intervenor MOO4at The Court reasoned that the Defendants
“have already been defending against the Ritshtlaims, and grantig the Motion would only
add new class representatives whana already members of the propad€lass or classes,” all of
whom would bring the same claims and questig the same company policies. Intervenor
MOO at 47.

Although the Final Judgment complicates tlmeeliness calculus, the Supreme Court’s

decision in_United Airlines v. McDonald, 43 &1.385 (1977), counsels for finding the motion to

be timely anyway. In United Airlines v. Nbonald, the Supreme Court concluded that an

unnamed putative class membertde 24(b) permissive inteention motion was timely even
though the named plaintiffs had already settlled the court had entered a final judgment. See
432 U.S. at 396. In the majority’s view, the fipadlgment was relevant ontg the extent that it
started the clock for a timely appeal. See W33. at 392 (“[T]he motion complied with, as it
was required to, the time limttan for lodging an appeal @scribed by Fed.Rule App.Proc.
4(a).”). The final judgment did not, on i®wn, suggest that the tarvenor's motion was
untimely by, e.g., indicating that the intervenor k&pt on her rights, dhat intervention might
disturb some interest or advantage the midd@ts achieved by settling and reaching a final
judgment. Accordingly, the Court must alod that the Proposed Intervenor’s Motion to

Intervene is timely, despite coming in after thefddelants settled with the Named Plaintiffs and

from Mr. Moody to Charles J. Vigil and Jeffr L. Lowry (sent November 16, 2016), filed
November 17, 2016 (Doc. 149-1); the Court egdeits Final Judgment on November 23, see
Final Judgment; and the Proposed Plaintiffs mid® Motion to Intervene on November 29,
2016, see Motion to Intervene at 1.
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the Court entered a Final Judgméht.

®The Court arrives at thisonclusion with reservations. r&i, the Court is skeptical that
most motions to intervene after final judgmeare timely, particularly here given that the
Proposed Intervenors’ attorneysalrepresent the Named Pldiistiand therefore had a direct
hand in reaching the settlement and enteringFihal Judgment. The Proposed Intervenors,
therefore, could not have been taken by surpiss presumably were capable of making their
motion before the Final Judgment was enter&g&cond, the Court is netager to deprive the
Defendants of the benefit of thHadrgain: unlike the first settlemeanivith the Original Plaintiffs,
the Defendants took the rule 68 route with thenid Plaintiffs and deliberately negotiated for
the Final Judgment. See Offerhfdgment at 2 (“By accepting th@éfer of Judgment, Plaintiffs
agree to the entry of the attached form oflfjndgment.”). The Defedants have not expressly
stated why they bargained for the Final Judgmiauttjt could be precisely for this moment. One
possibility is that, having unsuccessfully opposieel first motion to intervene, they figured a
Final Judgment might make it harder for futunéervenors. Another possibility is that the
Defendants may want to do some judge-shopping: ity prefer to shut the case down before
the Court and defend against the remaining claims that are undoubtedly on the way before
another judge in a separate case. A third posgiis that they may want to force their
opponents to file another case and pay anofiieg fee. Finally, and most likely, the
Defendants may want to take advantage ofapplicable statute of limitations and cut down on
damages._ See Tr. at 15:8-1@yry)(“[W]e believe there are sonpeople in the proposed class,
assuming this proceeds as a class action, whosesclaould be barred.”). By treating the Final
Judgment like any other judgmenti.e., not presuming that@ost-final judgment intervention
motion is untimely, or not requimg intervenors undo the finaliglgment via rule 60(b) before
seeking interventior the Defendants may be deprived oé thenefit of their bargain. That
outcome looks a lot like prejudiceAlso, simply ignoring rule60(b)’'s plain laguage, as the
court does in_United Airlines v. McDonald, seemmisguided; rules should be construed like
statutes, and under the rules of statutory construction, a statute’s plain language should not be
overlooked. _See Lamie v. U.S. Trustee, 540 BZ, 534 (2004)(“It is well established that
when the statute’s language p#ain, the sole function of theourts -- at least where the
disposition required by the texti®t absurd -- is to enforce it according to its terms.”).

With respect to prejudice, the Court shalastice Powell’'s misgivings expressed in his
dissent in_United Airlines v. McDonald, 432 U.S. 385, -3@® (Powell, J., dissenting). The
dissent asserted that allowing péstil judgment intervention ithat case unduly prejudices the
defendant, arguing that, because amyned plaintiffs may appealcertification denial, and the
settlement ended the named plaintiffs’ abilityapgpeal the denial, then no one remained to make
the appeal- not even an unnamed member of fhdative class. _See 432 U.S at 3
(Powell, J., dissenting). Thus,etldissent asserts, “[h]aving aehed a settlement of the case,
[the defendant] was prejudiced by [the interw&sjattempt to reopen thease.” 432 U.S. at 399
(Powell, J., dissenting). . The majority, medile, stated that thelefendant “can hardly
contend that its ability to litigate the issue was unfairly prejudiced simply because an appeal on
behalf of putative class membewas brought by one of their owrather than by one of the
original named plaintiffs.” 432 U.S. at 394-95 (Powell, J., dissenting). .

The Court also shares the dissent’s skeptia$ the majority’s “casual treatment of the
prejudice” to a putative class amti defendant who settles with athmed plaintiffs. 432 U.S. at
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IT IS ORDERED that: (i) the requesia the Opposed Fed. R. Civ. P. 24(B) Motion and
Supporting Memorandum to Intervene as Partiemifiaand Class Represttives, filed Nov.
29, 2016 (Doc. 151), are granted) @nd the requests in thepPosed Fed. R. Civ. P. 24(B)
Supplemental Motion and Supporting Memorandunntervene as Parties Plaintiffs and Class

Representatives, filed Ju@&, 2017 (Doc. 166), are granted.
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399 (Powell, J., dissenting). Not only does the migjs approach risk mjudice to a defendant,
but it does so by disregarding thalicial system’s interest in settlements and finality, see 432
U.S. at 401 (Powell, J., dig#eng)(“The Court also ignores the important ‘principle that
(s)ettlement agreements are highly favoredhia law and will be upheld whenever possible
because they are a means of amicably regplgoubts . . . and preventing lawsuits.” (quoting
Pearson v. Ecological Sci. Corp., 522 F.2d 176 (5th Cir. 1975))), and undermining public
policy behind statute of limitations, se432 U.S. 385, 400 (Powell, J., dissenting)
(“Considerations of policy milite strongly against the resultashed by the Court. Our cases
reflect a long tradition of respect for statubédimitations and thealues they serve.”).
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