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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FRANKLIN J. MORRIS, as Personal
Representative of the Wrongful Death
Estate of MARCELLINO MORRIS, JR.,
(Deceased),
Plaintiff,
V. No.1:15-cv-00055-JCH-LF
GIANT FOUR CORNERS, INC. d/b/a
GIANT #7251 and ANDY RAY DENNY,
an Individual,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Defendant Giant Four Corners, Inc. d/b/a Giant #
7251’'s Opposed Motion for Judgment on the Plegglimnder Federal Rule of Civil Procedure
12(c) [ECF No. 90] and Defendant's Oppodddtion to Compel Election of Remedies or
Dismiss for Improper Claim Splitting [ECF No. 9Wfter carefully considering the motions,
briefs, parties’ arguments and relevant,lghe Court rules as described herein.

l. FACTUAL AND PROCEDURAL BACKGROUND

On December 30, 2011, Marcellino Morris, Jr. wragjically was killed in an automobile
collision with Defendant Andy Ray Denny. a@tiff Mr. Franklin J. Morris, Personal
Representative of the Decedent’s estate, contends that Defendant Giant is liable for Decedent’s
death under two theories of negligence — specifically, negliggntustment based on
Defendant’s sale of gasoline kr. Denny, who was allegedly vidy intoxicated, and negligent

hiring, training, and supervisiaf the employees who solde gasoline to Mr. Denny.
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Plaintiff originally filed a lawsuit in th District Court of the Navajo Nation in
Crownpoint, New Mexico. In thatourt, Defendant moved fand obtained summary judgment
on the ground that Plaintiff's suit was time-bartender the Navajo Natiom'two-year statute of
limitations for personal injuryclaims, 7 N.N.C. 8 602(A)(1). Rintiff appealed the Navajo
district court’s decision to thBlavajo Nation Supreme Court and that appeal is still pending.
Before the Navajo district caurssued its decision, Plaintiffléd an identical wrongful death
complaint in New Mexico state district courtaagst Defendant alleging vicarious liability for
negligent entrustment of a chat€ount I) and direct liabilityfor negligent hiring, training, and
supervision (Count Il). Plaintiffilso asserted a cause of agtior negligence and negligenper
seagainst Mr. Denny (Count Ill). However, Mr. Denny was dismissed as a Sadaipkt. No. 9.
In January 2015, Defendant removed the state cabestGourt based on the parties’ diversity of
citizenship under 28 U.S.C. § 1332.

In November 2015, Defendant moved to disriikEntiff’'s complaint under Federal Rule
of Civil Procedure 12(b)(6), or, in the alternatito stay the case pending Plaintiff's exhaustion
of tribal court remedies, arguing the eahould be precluded under the doctrinessfjudicata
During the same period, Plaintiff moved forrfi@ summary judgment on Count | of his
complaint (negligent entrustment), arguing thatimliff was entitled to judgment as a matter of
law that Defendant negligently entrusted gasoline to Mr. Denny because he was intoxicated. The
Court stayed the case for one-year — until November 29, 2016 — when, although the Navajo
Nation Supreme Court had not yet issued a datighe parties asked ti@ourt to lift the stay
and decide the pending Rule 12(b)(6) motion.

In September 2017, the Court issued its ruling on the Rule 12(b)(6) motion against

Defendant, concluding that the Ngwalistrict court’s dismissadn statute of limitations grounds



had no preclusive effecin the federal cas&eeECF No. 64. In March 2018, the Court denied
Plaintiff's partial motion for summsgrjudgment on negligent entrustme8eeECF No. 79. In
that Memorandum Opinion and Order, the Castumed without deciding that Defendant owed
Plaintiff a duty of care to refrain from lieg gasoline to an imxicated Mr. Denny, but
concluded that genuine disputes of mateahbut whether Ms. Gl@ Pine, Defendant’s
employee who sold Mr. Denny gasoline, knew [enny was intoxicated precluded entry of
summary judgment in Plaintiff's favor.

About two months later, in May 2018, Daftant filed the pending two motions now
before the Court. In its motion for judgmenttte pleadings on Plainti’ negligent entrustment
claim, Defendant argues thataiitiff failed to state a claimpon which reliefcan be granted
because New Mexico law imposes no duty of aarddefendant to refrain from selling gasoline
to intoxicated third-persons. And in its motiada compel Plaintiff to elect remedies, or,
alternatively to dismiss Plaintiff's complaint for improper claim splitting, Defendant contends
that under the doctrine of election of remed®aintiff is barred from carrying this and the
Navajo Nation lawsuits to judgment. BecalBaintiff has no right to‘double recovery” of
damages in two courts on two identical complaiBsfendant contends th&laintiff must elect
the forum in which he will proceed.” Def.’s Maio Compel at 6. Alternatively, if the Court
denies Defendant’s motion to compel Plaintiff to elect remedies, then Defendant asks the Court
to dismiss the federal complaint on the theory Blaintiff has impermissibly engaged in “claim
splitting” of his claims betweefederal and tribal courts.

The Court will first address Defendant’siotion for election of remedies, or,
alternatively, to dismiss for improper clasplitting and then analyze Defendant’s motion for

judgment on the pleadings regarding Pi#fistclaim for negligent entrustment.



Il. MOTION FOR ELECTION OF REMEDIES OR TO DISMISS FOR CLAIM
SPLITTING

A. Election of Remedies

According to Defendant, Plaiffts tribal and federal complaints have both asserted
“money damages ... in an amount to be determimiettial to be both just and reasonable.”
Def.’s Mot. to Compel at 2 (citing Plaintiffsomplaint in the District Court of the Navajo
Nation, ECF No. 38-1 at 15 { 8@a Plaintiff's federal complaint, ECF No. 1-1 at 12 § 76).
Defendant contends that “[i]f Plaintiff is permitted to maintain both the present case and the
pending Navajo Nation lawsuit and carry them kotfjudgment, then he&ould be attempting to
secure two awards for the same wrong,” andetioee asks the Court to “compel Plaintiff to
choose the forum in which he intends toqeed.” Def.’s Mot. to Compel at 1, 3.

The election of remedies doctrine “refers duations where an individual pursues
remedies that are legally oadtually inconsistent,” and opeeatto “prevent[] a party from
obtaining double redss for a single wrongAlexander v. Gardner—Denver Cd15 U.S. 36, 49
(1974), abrogated on other grounds by Law v. Siedgéll U.S. 415 (2014). New Mexico’'s
election of remedies law governs tldversity jurisdiction disputeSee McKinney v. Gannett
Co, 817 F.2d 659, 671 (10th Cir. 1987). Under New Mexaw “[tlhe doctrine means if a party
has two inconsistent existing remedies ondaase of action and makes choice of one, he is
precluded from thereafter pursuing the oth&dmero v. J. W. Jones Const. Ci982-NMCA-
140, 1 18, 98 N.M. 658, 661, 631.2d 1302, 1305 (citations and internal quotation marks
omitted). Or as the New Mexico Supreme Cduat described the doctrine in another case:
“where two inconsistent or alteative rights or claims are presented to the choice of a party, by a
person who manifests the clear intention thasheuld not enjoy both, &#m he must accept or

reject one or the other; and so, in other wotttlst, one cannot take ardit under an instrument



and then repudiate itThree Rivers Land Co. v. Maddow982-NMSC-111, { 16, 98 N.M. 690,
693, 652 P.2d 240, 248yerruled on other grounds by Weirsal Life Church v. Coxori986-
NMSC-086, T 16, 105 N.M. 57, 728 P.2d 467. The duoetfexists toprevent double recovery
for a single wrong.Chavarria v. Fleetwood Rail Corp. of New Mexica2005-NMCA-082, { 6,
137 N.M. 783, 789, 115 P.3d 799, 80Byersed in part on othegrounds by Chavarria v.
Fleetwood Retail Corp2006-NMSC-046, § 6, 140 N.M. 478, 143 P.3d 717.

For instance, under the doctrine a prevailingalsh of contract plaintiff cannot receive
both damages on the contract and the remedyesdission because “to receive damages a
plaintiff must affirm thke contract, but in order to get amedy of rescission, a plaintiff must
disaffirm the contract. Medcom Holding Co. v. Bé&er Travenol Labs., Inc984 F.2d 223, 228
(7th Cir. 1993). “[T]he remedieare mutually exclusive, and the party seeking relief must elect
one of them.’Chavarria, 2005-NMCA-082 at { 65ee also Teutscher v. Woods885 F.3d 936,
956 (9th Cir. 2016) (applying the doctrine where retaliatory discharg#ifflabught alternative
remedies for reinstatement and front payledcom Holding Co0.984 F.2d at 229 (noting
doctrine’s application in propgriconversion case where the pl#f may recover damages for
converted property or to regdime property, but not both).

Here, the doctrine finds no application to flaets. Plaintiff did not plead inconsistent
theories or seek inconsistent remedies asdmivthis lawsuit and thene pending in the Navajo
district court. Rather, Plaintiffleaded and sought identical theories of recovery and remedies in
two different courts. Certainly, Dendant is correct that Plaifittannot receivelouble recovery
for a single injury SeeChavarria 2005-NMCA-082 at { 6. But &tiff will not enjoy a double
recovery because of the applicationawf entirely different legal doctrinees judicata which

“prevents a party or its privies from repeatesilyng another party for the same cause of action



when the first suit involving the parties resulted in a final judgment on the m&ie ex rel.
Balderas v. Bristol-Myers Squibb C&No. A-1-CA-36906, 2018 WL 5291923, at *4 (N.M. Ct.
App. Oct. 24, 2018). A judgment onettmerits in either this Coudr the Navajo district court
will arguable preclude the pursuit of the oth®eeTaylor v. Burlington N. R. Cp.787 F.2d
1309, 1317 (9th Cir. 1986) (“A plaintiff may proséelwactions on the same set of facts against
the same defendant in different courts, etleough the remedies the plaintiff seeks may be
inconsistent ... [bJut as soon as one of thosmastreaches judgment, the other cases must be
dismissed.”). Defendant is asking theut to make Plaintiff choose betwedéorums not
remedies.SeeDef.’s Mot. to Compel at 6 (statingah“[ijn order to avoid double recovery,
Plaintiff must elect thdorum in which he will proceed.”)However, the doctrine election of
remedies has nothing to do with laying forum. the Court will explain in the section below,
parallel actions may proceed to judgment until beeomes preclusive of the other. Because the
doctrine of election of remedies is irrelevanthis case, the Court ivdeny Defendant’s motion
to apply that doctrine.
B. Claim Splitting

In the alternative, Defendant says “thisutt should dismiss the present action based on
Plaintiff's impermissible claim-splitting” between tribal and federal courts. Def.’s Mot. to
Compel at 1. “The rule against claim-splitting regsia plaintiff to assert all of its causes of
action arising from a common set of facts in avwesuit. By spreading claims around in multiple
lawsuits in other courts or foge other judges, parties wasscarce judicial resources and
undermine the efficient and comprehensive disposition of cake¢z’ v. Gerardi 655 F.3d
1212, 1217 (10th Cir. 2011) (citingartsel Springs Ranch of Go| Inc. v. Bluegreen Corp296

F.3d 982, 985 (10th Cir.2002)). “For example, a district court may apply the rule against claim-



splitting when a party files tav identical—or nearly idertal—complaints to get around a
procedural rule.Wyles v. Sussmaf6l F. App’x 548, 550 (10th Cir. 2016). Claim splitting and
res judicataare both concerned with “promoting ja@il economy and shielding parties from
vexatious concurrent aduplicative litigation.”Katz, 655 F.3d at 1218. “[T]he test for claim
splitting is not whether there is finality of juagnt, but whether the first suit, assuming it were
final, would preclude the second suit

In Katz, the Tenth Circuit upheld a trial courtthsmissal of the plaintiff's complaint
where the plaintiff previously filed related afas that were pending in the same federal court
against the same defendarge id at 1217-1219. BukKatz did not implicate the “the general
rule ... that a pending state-court action ‘is no teaproceedings concerning the same matter in
the Federal court ling jurisdiction.”"Wyles 661 F.App’x at 551 (quotin§print Commc’ns, Inc.

v. Jacobs— U.S. ——, 134 S. Ct. 584, 588, 187 L. Ed .2d 505 (2013) (quddilng River
Water Conservation Bi. v. United State24 U.S. 800, 817, 96 S. Ct. 1236, 47 L. Ed. 2d 483
(1976))); Carter v. City of Emporia815 F.2d 617, 621 (10th Cir. 1987) (plaintiff “may freely
split a cause of action between federal amdestourts and pursue both actions,” though one
action may preclude the other).

Here, claim splitting is inapplicable becauke previously filed case in this litigation
was not filed “in the samfederal] district court,’Katz, 655 F.3d at 1219, but in a tribal court.
The Court recognizes that the Navajo distriairtas not a state courHowever, no party has
argued, and there is nothing to indicate, that aslyiction exists on theibyval court’s concurrent
civil jurisdiction over Plaitiff's claims. Plaintiff therefordnas not improperly engaged in claim
splitting by filing duplicative suitsn different court systems$SeeWyles 661 F. App’x at 551.

The Court certainly understands Defendant’s asserconcerning the need for efficient justice.



But the federal system tolerates pending paraltébns, “despite what may appear to result in a
duplication of judicial resourcesMcLaughlin v. Saudi Basic Indus. Cor®55 F.3d 930, 934
(4th Cir. 1992). “[F]ederal courts have artually unflagging obligation ... to exercise the
jurisdiction given them,” and only under limiteda@imstances, none of which are present here,
may a court dismiss a federal suit du¢h® presence of concurrent proceedimgsses H. Cone
Mem’l Hosp. v. Mercury Constr. Corpd60 U.S. 1, 15 (1983) (citations and internal quotations
omitted).

Defendant’s motion to compel Plaintiff &lect remedies or, alternatively, to dismiss
Plaintiff's complaint for improper claim splitting denied in its entirethecause neither of those
doctrines apply to this case.

I1l.  MOTION FOR JUDGMENT ON THE PLEADINGS 1

After describing the parties’ arguments arehsfard of review, the Court will conduct its
analysis of whether Defendant owed the Decedent a duty of care to refrain from selling gasoline
to an intoxicated person.

A. The Parties’ Arguments

In Count | of Plaintiff's Complmt, he contends that Defendant is vicariously liable for
negligent entrustment of chattel (the “chattel” at issue being the gasoline Defendant sold to Mr.
Denny) because Defendant “owed a duty of eeable care to the motoring public, including
Decedent Morris, ... to refrain from selling smpplying gasoline to an intoxicated person when
it is foreseeable that the intoxicated person igrdy a vehicle or needbe gasoline to start an
immobile vehicle.” Pl.’'s Compl., ECF No. 1-1, T 4¥ccording to Plaintiff,a number of factors

made it foreseeable that selliggsoline to Mr. Denny would ptite motoring public at risk. Mr.

! Defendant did not move to dismiss Count IgiRliff's claim for negligent hiring, training, and
supervision.



Denny was visibly intoxicated when he arrivedhe gas station on foot, he and his companion
purchased a single gallon of gasoline, making itimiess he was using it to start his car, and
Defendant’s gas station is located naahnighway with a high speeding limBee id.at | 51.
Plaintiff says that Defendant breached itsydiat not sell gasoline to Mr. Denny by doing so
anyway,see id at { 48, and that “but for” Defend&nprovision of gasoline to Mr. Denny, he
could not have driven drkilled the DecedenSee id at 11 49-50.

Defendant moved to dismiss Count |, contendhmg Plaintiff’'s comfaint fails to state a
claim for relief for negligent entrustment besauDefendant owed no duty of care to the
Decedent or the motoring public general to refrain from sally gasoline to an intoxicated
person. Citing the New Mexico courts’ statemethigt that theexistence of a duty is policy-
driven analysis determined by the court as d@enaf law “with reference to legal precedent,
statutes, and other pripdeés comprising the law,Oakey, Estate of Lucero v. May Maple
Pharmacy, Ing. 2017-NMCA-054, T 22, 399 P.3d 939, 947 (citations omitted), Defendant
contends that not a single New Mexilegal precedent, statutes,atiner legal principle has ever
imposed such a duty before.

As for legal precedent, Defendant cites thdl-established rulgéhat “a person does not
have a duty to act affirmatively farotect another person from harngstate of Eric S. Haar v.
Ulwelling, 2007-NMCA-032, T 14, 141 N.M. 252, 255, 154 P.3d 67, 70 (citations omitted),
unless a special relationship “legally olbligs” a defendant tprotect a plaintiff.Johnstone v
City of Albuquerque2006-NMCA-119, § 7, 140 N.M. 596, 600, 145 P.3d 76, 80 (citations
omitted). Such relationships that give riseatauty could include, for example, those between
common carriers and passengemkeepers and guestandlords and tenant§SeeGrover v.

Stechel 2002-NMCA-049, T 11, 132 N.M. 140, 143, R=3d 80, 83. Defendant points out that



no such special relationship esisas between the partiesréne and therefore no judicial
precedent established a duty on Defendantottrol Mr. Denny’s conduct in the context of
selling him gasoline, evefihe was intoxicated.

As for statutes and regulations, Defendarseds that the New Mé&o Legislature has
never created a rule governing tieility of gasoline purveyorskin to the State’s dramshop
liability laws. SeeN.M. Stat. Ann. § 41-11-1Mendoza v. Tamaya Enterprises, In2010-
NMCA-074, 1 8, 148 N.M. 534, 537, 238 P.3d 903, @dicussing the judiali and legislative
history of New Mexico’s dramshop laws). @iNew Mexico Legislature has made unlawful
drunk driving of a vehickand motorboat,gaming while intoxicatei,and selling fireworks to
an intoxicated persohlin light of these deliberate enactm® Defendant believes that it is
unlikely that the State’s legislature wouldtend to impose liability on gasoline vendors to
refrain from selling gasoline t@n intoxicated person since it haveelegislated in this area.

Similarly, Defendant argues that no background legal principles support the imposition of
a duty in this case, especially since the dotgosed would be a new and original. Defendant
contends that such a duty could not adheredarcidoctrinal lines” demarcating where the duty
begins and ends. Def.’s Mot. to Compel at D&fendant points to the Court of Appeals of
Indiana’s decision iWilliams v. Cingular Wireless809 N.E.2d 473, 478, 479 (Ind. Ct. App.
2004) where the court held thatakers of cellular phones owex duty of care to a person
injured in a car accident caused by a driver wghdriving and talking, even if a cellular phone
maker knows that the device can be usedendperating a car. Defendant believes\Widiams

court’s reasoning that a merchant should not be held for a thitylspaisuse of chattel should

2 N.M. Stat. Ann. § 66-8-102(A)
3 N.M. Stat. Ann. § 66-13-3(A)
4 N.M. Stat. Ann. § 17-2-29

s N.M. Stat. Ann. § 60-2C-8(C)

10



apply in this caseOtherwise, the “floodgates” would opeto “lawsuits aginst drive-thru
restaurants for accidents caused when a drivey gjstracted with eating while driving; hot
beverage providers for accidents caused whenivardoecomes preoccupied with spillage or
drinking while driving; or drug stores that sethismetics for accidents caused when a driver is
inattentive when applying makeup while dinig.” Def.’s Mot. to Compel at 12.

Turning to Plaintiff’'s argumats, Plaintiff identifies no New Mexico caselaw specifically
establishing a duty owed by gasoline vendors to third-parties. But according to Plaintiff's survey
of New Mexico negligent entrustment casex Hey idea gleaned from these cases is that
liability arises from the act of entrusting chattebhtointoxicated personwhether that chattel be
a car or gasoline. Because this Coudvjpusly made a predictive guess unlerie Railroad
Co. v. Tompkins304 U.S. 64 (1938) that under 8 390tk Restatement, which New Mexico
follows, negligent entrustment could apply to sales of chattel, Plaintiff asks the Court to apply
that rule to the specific caamt of vendors dkng gasoline.

As support for its position Plaintiff notesathvendors selling gasoline have been held
liable for negligently entrusting gasadirio drunk drivers in two cases.\Mest v. East Tennesse
Pioneer Oil Co, 172 S.W. 3d 545, 548 (Tenn. 2005) ffennessee Supreme Court held that
employees of a convenience store had a dutgaocé to persons on the roadways not to sell
gasoline or to assist in providing gasolinetperson that the employee knows or ought to know
is intoxicated and a driver. And the Califiea Court of Appeal in an unpublished ca®&loole
v. Carlsbad Shell Serv. StatioP02 Cal. App. 3d 151, 247 Cal. Rptr. 663, 669 (Ct. App. 1988),
held that a gasoline station’s sale of gasolinentoxicated driver was “thé&ctual equivalent of
the key to the car, or repairing tife car with a needed partpat the drunk back on the road”

and thus could be held liablerfoegligent entrustment. Aside from these two cases, Plaintiff

11



cites no binding or persuasive legal precedentlodimg that negligent entrustment arises from
sales of gasoline.

Turning to legislative enactments and gengmahciples of law that Plaintiff believes
create a duty, Plaintiff arguesaththe State’s drunk tWng statute clearlyevinces a policy of
keeping dangerous drunk drivers off the roadwayd cites the New Mexico Court of Appeals’
statement that “the public’s interest in detegrindividuals from driung while intoxicated is
compelling.” State v. Harrison1992-NMCA-139, { 19, 115 N.. 73, 77, 846 P.2d 1082, 1086.
Entrustment liability on gasolnvendors like Defendant dovetailstlviand even furthers this
policy, Plaintiff says, since the tort particularlgpdies in cases of intoxicated drivers. That the
New Mexico Legislature has not imposed drhopsstyle liability on gasoline vendors does not
undercut the general idea that an owner of chhtiela duty to others twot give control of a
dangerous instrumentality to an incompetent @ersays Plaintiff. Finall, Plaintiff argues that
if the Court were to find a duty on Defendantrefrain from selling alcohol to intoxicated
drivers, it would not open the courthouse doora tflood of lawsuits” or result in fault being
unfairly assigned to gasoline vendors becabigsv Mexico’s pure comparative negligence
principles reduce a plaintif’ proportionate recovery by hos her degree of faulSee Armenta
2015-NMCA-092 at 1 19.

B. Standard of Review

“Except as provided in Rule 12(h)(2) ... atgahat makes a motion under [Rule 12] must
not make another motion under thige raising a defense or objen that was available to the
party but omitted from its earlier motion.” Fed. Riv. P. 12(g)(2). Turning to the exception
provided in Rule 12(h)(2), it states: a motion fdjailure to state a @im upon which relief can

be granted ... may be raised:hy. a motion under Rule 12(c).” Asr the timing strictures of

12



Rule 12(c) itself, a party may file a motion undeatttule “[a]fter the ptadings are closed — but
early enough not to delay triaFed. R. Civ. P. 12(c). “In otliewords, althougtRule 12(g)(2)
precludes successive motions under Rule 12, é@x@essly subject to Rule 12(h)(2), which
allows parties to raise certain defenses, irolgidhe failure to state a claim upon which relief
may be granted ... by a motion for judgmen the pleadings under Rule 12(&rokers’ Choice
of Am., Inc. v. NBC Universal, In@61 F.3d 1081, 1101-02 (10th Cir. 2017).

In reviewing a Rule 12(c) ntion, the Court applies the samstandard of review that
applies to Rule 12(b)(6) dismissalBee Sanchez v. United States Dep’t of Ene8g® F.3d
1185, 1199 (10th Cir. 2017). Thus, to establishantlfor relief, a “complaint must contain
sufficient factual matter, accepted as true, to stafaim to relief that igplausible on its face.”
Ashcroft v. Igbal,556 U.S. 662, 678 (2009). Determinimdgnether a complaint contains well-
pleaded facts sufficient to state a claim is tatext-specific task that requires the reviewing
court to draw on its judicial experience and common setdeThough a complaint need not
provide “detailed factuahllegations,” it must gie just enough factual tel to provide “fair
notice of what the ... claim iand the grounds upon which it rest&ell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quotingonley v. Gibson355 U.S. 41, 47 (1957)).
“Threadbare recitals of thelements of a cause of action, supported by mere conclusory
statements do not count as well-pleaded fadt&arnick v. Cooley895 F.3d 746, 751 (10th Cir.
2018) (quotations and citations omitted). “If, the end, a plaintiff's well-pleaded facts do not
permit the court to infer more than the mere pgmki of misconduct, the complaint fails to state
a claim.” Id. (quotations and citations omitted). A reviag court “accept[shs true all well-
pleaded factual allegations in the complaint and view them in the light most favorable to [the

non-movant].”Sanchez870 F.3d at 1199.
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C. Elements of Negligent Entrustment

“General principles of ndigence are relevant to the determination of negligent
entrustment.McCarson v. Foremari984-NMCA-129, 1 13, 102 Nl. 151, 155, 692 P.2d 537,
541. This includes the “(1) defent&s duty to the plaintiff, (R breach of that duty, typically
based on a reasonable standardas, (3) injury to the plairffi and (4) the breach of duty as
cause of the injury.Zamora v. St. Vincent Hos2014-NMSC-035, 1 22, 335 P.3d 1243, 1249.
The general formulation of negligent entrustinenset forth in the Restatement (Second) of
Torts 88 308 and 390 (Am. Law Inst. 1963 and 19@#reinafter “Restatement”), which the
New Mexico courts have cited with approv@kee Armenta v. A.S. Horner, In2015-NMCA-
092, 1 10, 356 P.3d 17, 21-2 (“New Mexico has aelbghe general definition of negligent
entrustment from the Restatement (Secarfdjorts.”). Section 308 states that

[i]t is negligence to permit a third person to use a thing or to
engage in an activity which is undiae control otthe actor, if the
actor knows or should know that sus@rson intends or is likely to
use the thing or to conduct himisigl the activity in such a manner
as to create an unreasonati& of harm to others.

Restatement 8 308. Thus, under New Mexiom, |&he plaintiff mwst show that the
defendant [1] entrusted his [dte&l] to another [2] whom théefendant knew or should have
known was [] incompetent [], and [3] whosecampetence caused theaijplkiff's injuries.”
Hermosillo v. Leadingham2000-NMCA-096, T 19, 129 N.M. 721, 726, 13 P.3d 79, 84
(describing negligent ¢émustment of a motor vehicle). In addition, 8 390, which is a special
application of the rule stated in 8 308, makdeseof merchandise may be liable for negligent
entrustment, providing that

One who supplies directly or thugh a third person a chattel for
the use of another whom the supplier knows or has reason to know

to be likely because of his youthexperience, or otherwise, to use
it in a manner involving unreasonable risk of physical harm to

14



himself and others whom the supplghould expect to share in or

be endangered by its use, is subject to liability for physical harm

resulting to them.
Armentg 2015-NMCA-092 at 1 12.

In the context of negligent entrustment “[tjdefendant’s ownershipr right to control
... Chattels imposes upon him a duty to use reasorabdeto control perrasive users to prevent
them from negligently or inte¢ionally inflicting harm.” Dobbsgt al., The Law of Torts § 422
(2d ed.) “The purpose of the negligent entrustmentriohecis to articulate set of standards that
if met, establish the duty and breach elementsmmdgligence claim without the necessity for the
detailed analysis that often is required to determine the existence of aRktrSon v. Halsted
829 P.2d 373, 378 (Colo. 1992). An owérchattel has a duty to ottsenot to givecontrol of a
dangerous instrumentality to a persocapable of using it carefulljgee Casebolt v. Cowad29
P.2d 352, 358 (Colo. 1992). And the owner breachetsdilty if the ownemakes an entrustment
in light of known risks abouhe entrustee’s propensitidd.
D. Framework for Deciding Duty
“Under New Mexico law, Plaintiffs beathe burden of proving their negligence

allegations by demonstrating the existence of a ditgriderson v. Nat'l R.R. Passenger Corp.
412 F. App’x 74, 84 (10th Cir. 2011). To sustainegligence action (angegligent entrustment
is a type of negligence action), “[i]t is axiomati@t a negligence action requires that there be a
duty owed from the defendant to the plaintiffaez v. Burlington N. Santa Fe Rg015-
NMCA-112, 1 9, 362 P.3d 116, 120. “Duty’ is agrerement imposed by law to conform one’s
conduct to a certain ‘standard cdre.” In the absence of a ldgiuty, “there exists no general
duty to protect others from harmlbhnstone v. City of Albuquerqu#06-NMCA-119, { 7, 140

N.M. 596, 600, 145 P.3d 76, 80. “The first stepdetermining whether a duty exists in a
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particular case is to examine whethiee legislature haspoken on the issueChavez v. Desert
Eagle Distrib. Co. of N.M.2007-NMCA-018, 1 8, 141 M. 116, 119-20, 151 P.3d 77, 80-81,
overruled on other grounds by Rodriguez v. Del Sol Shopping Ctr. Assocs201B-NMSC-
014, 1 8, 326 P.3d 465 (citations omitted@@irres v. State]1995-NMSC-025, T 10, 119 N.M.
609, 612, 894 P.2d 386, 389 (“With deference alwaysawstitutional principles, it is the
particular domain of the legislature, as thwce of the people, to make public policy.”). As
especially relevant hergw]here the discussion of duty ink@s recognition of a new cause of
action, or as here, extension of a recognized thieoaynew setting, the issue is better framed as
a question of policy.'Gabaldon v. Erisa Mortg. Cp1997-NMCA-120, § 21, 124 N.M. 296,
304, 949 P.2d 1193, 120deversed on other grounds by Gabaldon v. Erisa Mortg, C@99-
NMSC-039, 128 N.M. 84, 990 P.2d 197.

In 2014, the New Mexico Supreme Court insteactourts that policy must be the only
consideration when determining whether a ddéat owes a plaintiff a duty to exercise
reasonable car&ee Rodrigue2014-NMSC-014, 1 1, 326 P.3d 465. “Tésdstence of a duty is
a question of policy to be deteimad by the court as a matter of law with reference to legal
precedent, statutes, and other principles comprising the @akey, Estate of Lucero v. May
Maple Pharmacy, Inc2017-NMCA-054, 1 22, 399 P.389, 947 (citations omittedgee Davis
v. Bd. of Cty. Comm’rs of Dona Ana Ct¥999-NMCA-110, 1 14, 127 N.M. 785, 790, 987 P.2d
1172, 1177 (“For guidance on questiaigolicy, we look to geneldegal propositions we may
infer from legal precedent within our own stated from other jurisdictions, and we look as well
to any relevant statutes, leadnarticles, or other reliable ingitors of community moral norms
and policy views].]”) (citationsrad internal quotations omitted).

E. Analysis
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As a federal court sitting in diversity th@ourt must apply the law of New Mexico’s
highest court, the New Mexico Supreme Qour determining what duty Defendant owed
Plaintiff. See Wade v. EMCASCO Ins. (483 F.3d 657, 665-66 (10th Cir. 2007). When “no
controlling state decision exists, the federal cowrst attempt to predict what the state’s highest
court would do.”ld. A court may rely on “decisions reneer by lower courts in the relevant
state, appellate decisions in athetates with similar legal priiples, district court decisions
interpreting the law of the state question, and the general weigind trend of authority in the
relevant area of lawId.

The Court declines to find that Defendant owed to Plaintiff a duty of care to refrain from
selling gasoline to an allegedly intoxicated drior the primary reason that Plaintiff has not
cited, and the Court has not foume single New Mexico judicialase or legislative enactment
expressly holding that suchdaity exists. In performing aBerie analysis where New Mexico’s
laws are silent, due respect must be given to ‘Wgipedecisions in other states with similar legal
principles, district courdecisions interpreting the law of teate in question, and general weight
and trend of authority in the relevant area of lawade 483 F.3d at 665—-66. Here, Plaintiff
cites to two non-binding casdsast Tennesse Pioneer Oil GandO’Toole, for the proposition
that gasoline vendors must refrain from sellgagoline to intoxicated drivers. The Court has
already thoroughly analyzeHast Tennessee Pioneer Oil da. its previous Memorandum
Opinion and Order and the Coumt¢ed not duplicate its analysisrein. Suffice it to say, East
Tennessee Pioneer Oil Cprovided the rule of decision itnis case, then Defendant would
likely be liable for negligent entrustment.

The problem, though, is th&iast Tennessee Pioneer Oil 8diolding that vendors owe

a duty of care to not sell gds® to intoxicated persons has redtablished roots in any other
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jurisdiction’s law, including New Mexico’s. Biilarly, the California case on which Plaintiff
relies,O'Toole,is unpublished and not entitled to precdagreffect. It goesvithout saying that
these two non-binding casds not represent the “general glei and trend o&uthority in the
relevant area of law.Wade 483 F.3d at 665—66. Perhaps margortantly, because of the
diversity nature of this case and its implicatiof federal-state relatns, the Court must be
“reticent to expand state law without clear guidanoenffthe state’s] highest court for it is not a
federal court’s place to expand state law beyond the bounds bgtthe [highest court of the
state].” Amparan v. Lake Powell Car Rental Compani&82 F.3d 943, 948 (10th Cir. 2018)
(citations and internal quotations omitted). Téteeer dearth of caselaw on the issue clearly
supports the finding, on the curreetord, that Defendant had no ylatf care to Rdintiff or the
decedent to avoid selling gasoline to an allegedly drunk driver.

Perhaps the absence of caselaw demonstrating a duty could be overcome if Plaintiff
identified relevant statutes imposing a d@ge Madrid v. Lincoln Cty. Med. Gt.995-NMCA-
126, T 21, 121 N.M. 133, 140, 90928 14, 21 (stating that polioguestions of duty can be
answered by relevant stadg). Although Plaintiff has idéfied a strong public policy of
removing dangerous drunk drivers from the raedevidenced by ¢hState’s drunk driving
statute, the DWI statute was enacted to prdabertmotoring public by imposing criminal liability
on offending drivers. Plaintiff has identified policy making gasoline vendors civilly liable for
accomplishing that same interest. By way of castt New Mexico’s Liquotiability Act, N.M.
Stat. Ann. § 41-11-1(E) evinces algtia policy of creating tort &bility for liquor licensees and
social hosts who sell, se, or provide alcoholSee Delfino v. Griffo2011-NMSC-015, § 13,
150 N.M. 97, 257 P.3d 917, 923. The Court recognizasDefendant solir. Denny gasoline,

not alcohol, and thus the Liqudriability Act would not haveapplied to that transaction.
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However, the Court cites the Liquor Liability Actdemonstrate that thegislature is capable of
imposing liability on parties for alcohol-related atmmts, and that the legislature imposed no
liability on gasoline vendors. In the absence ofvd Gability statute, Paintiff effectively asks
this Court to impose judially crafted lidility on vendors for sales ajasoline to intoxicated
persons where neither the Stateosirts, legislature, or evendiitiff offer guidance on the scope
and nature of that duty. As Defendant corgegbints out, its sale of gasoline to Mr. Denny
violatedno law. If Mr. Denny legally purchased gasdirthen Defendant had no duty to refrain
from making that sale.

In sum, Plaintiff has failed to identify bindiray persuasive legal @cedent, statutes, and
other principles of law demonstrating that Defemtdawed a duty of care to Plaintiff to refrain
from selling gasoline to an intoxicated persbiaving determined that Defendant owed no duty
of care to Plaintiff in this case, the Courtagts Defendant’s Rule 12(c) motion to dismiss
Plaintiff's claim for negligent entrustment.

IV.  NOTICE TO PLAINTIFF OF POSSIBLE SUA SPONTE DISMISSAL OF COUNT
Il

Defendant failed to move to dismiss Couht Plaintiff's claim for negligent hiring,
training, and supervision stemming from its empl®yg sale of gasoline to Mr. Denny. In light of
the Court’s foregoing discussion of Plaintiff's tiggnt entrustment claim, the Court is skeptical
about the viability of such aaln because presumably the two causes of action are predicated
upon the same legal dutyaththe Court found lackg as a matter of law dPlaintiff's negligent
entrustment claim. In instances where a disttourt is contemptang dismissing a clainsua
sponte the Tenth Circuit has said that “the prefernpeaictice is to accord a plaintiff notice and an
opportunity to amend his complaibefore acting upon a motion tosdhiss for failure to state a

claim.” McKinney v. State of Okl., Dep’t of Human Ser8sawnee OK925 F.2d 363, 365 (10th
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Cir. 1991);see also Abbas v. Dixpd80 F.3d 636, 640 (2d Cir. 2007) (stating that it is “bad
practice for a district court to shniss without affording a plairfitithe opportunity to be heard in
opposition,” unless the complaint lacks merit.). But a trial court may dismiss astlaisponte
without notice to the platiff “when it is patently obvious thahe plaintiff coutl not prevail on
the facts alleged and allowing [her] an opportunityamend [her] complaint would be futile.”
Knight v. Mooring Capital Fund, LLC749 F.3d 1180, 1190 (10th Cir. 2014). The Court finds no
good cause to permit Plaintiff to amend his complainhis late stage ithe litigation. However,
the Court affords Plaintiff notice and an opportumdysubmit an optionatritten response to the
Court’s contemplated dismissal of Count Plaintiff's optional memorandum is due with 14-
days of entry of this Memorandum Opinion a@dder. If Plaintiff fles a memorandum, then
Defendant must reply to Plaiffts memorandum within 14-days éflaintiff’s filing. If Plaintiff
files no response to this Memadum Opinion and Order, the Cowvill dismiss with prejudice
all claims against Defendant and enter a fijo@igment in favor of Defendant on Plaintiff's
claims. The parties’ briefs shall not exceed 12-pages.
V. CONCLUSION

Defendant’s motion for election of remedies, iorthe alternative to dismiss Plaintiff's
complaint for improper claim splitting is denied because neither of those doctrines apply to this
case. However, the Court grants Defendant’®R@&(c) motion because Defendant had no legal
duty to the motoring public to refrain from selling an intoxicated driver gasoline. Finally, the
Court is considering dismissing Plaintiff's c@uof action for negligent hiring, training, and
supervision (Count II). Plairifiand Defendant are afforded apportunity torespond to the

Court’s contemplated dismissaltime sequence described above.
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IT IS THEREFORE ORDERED that Defendant Giant Four Corners, Inc. d/b/a Giant #
7251’'s Opposed Motion for Judgment on the PleadjB@¥- No. 90]is GRANTED and that
Giant’'s Opposed Motion to Compel Election of Remedies or Dismiss for Improper Claim

Splitting [ECF No. 91]is DENIED.

IT 1S SO ORDERED.

R i G| S

LkQJted States District Court Judge
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