Bar J Sand & Gravel, Inc. v. Fisher Sand & Gravel Co. Doc. 183

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

BAR J SAND & GRAVEL, INC.,
a New Mexico corporation,

Plaintiff,
V. No. Civ. 15-228SCY/KK
FISHER SAND & GRAVEL CO.,
a North Dakota corporation, doing business
in New Mexico through its division
SOUTHWEST ASPHALT & PAVING,

Defendant.

MEMORANDUM OPINION AND ORDER

THISMATTER is before the Court on Plaintiff B Sand & Gravel, Inc.’s (“Bar J”)
Motion for Partial Summary Judgent on Count | of Fisher's Amended Counterclaims. Doc.
104. In this motion, Bar J seeks summary judginos Fisher’s inteiional or negligent
misrepresentation counterclaime&use the Court concludes thahuine disputes of material
fact exist as to the elememsFisher’s counterclaim, summajiydgment is improper and Bar J's
motion is thereforelenied.

|. BACKGROUND?

A. Fisher’s Intentional or Negligent Bliepresentation Counterclaim (Count I)

Fisher alleges that at an in-persoaeting held on April 22, 2013, Bar J personnel
represented to Fisher employees that the leaseeen the Pueblo and Bar J Trucking had been
extended for an additional ten yedds.q 116. Fisher claims this was an intentional or negligent

misrepresentation by Bar J because Bar J alrkaely at the time that the lease had not been

! The Court has provided the factual and procechaakground of this case in its Memorandum Opinion
and Order on Plaintiff Bar J's motion for partial declaratory summary judgment. Therefore, the Court will
only provide the pertinent factual history relevant to the motion at issue.
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extended because tB&A had cancelled itld. 1 117. Fisher alternativebsserts that Bar J knew
at the time of the April 2013 mteg that the lease had not, oowd not be, extended due to Bar
J Trucking'’s failure to pay approximiyeb363,074.40 in royalties to the Puelih. | 118.
Fisher also asserts that Bar J’s failure to gd¥iEher of the lease cancellation or the Pueblo’s
concerns regarding the lease contgla misrepresentation by omissiteh.{ 127. Fisher claims
it relied on Bar J's misrepresentation that tteséhad been renewed dhdrefore continued to
produce and stockpile inventory because it expebigidt would be able to continue its mining
operations beyond January 2015, when ¢dlasé was initially set to expinel. § 121. Fisher
claims that Bar J did not nogifFisher until over a year latesn August 29, 2014, that the lease
had not been renewed.  120. Fisher alleges that it sviorced to abandon 300,000 tons of
stockpiled material when thease ended on January 17, 20di59 130.
B. Relevant Facfs

The individuals present at the April 22, 2013grson meeting on behalf of Bar J were
Ted Martinez and Frank Duran. Doc. 104-1mfoy Fisher, Mike Moehn and Dave Olson
attended on behalf of Fishéd. According to Fisher, the purpmsf the meeting was to discuss
“whether the royalty rate coulak reduced and how best to reduhe parties’ agreement into
writing.” Id. During the meeting, Fisher inquiredtaghe term of th@roposed amendment it
was going to draft because “if the Lease wasxare in January 2015, it may not be necessary
to reduce anything to writing bthat if the Lease was going to be extended, then the agreement
that Fisher was to draft shouleflect that additional termId. Fisher states that at that point,

“Frank Duran emphatically stated that theake had been extended another ten yelaksFisher

2 Except as otherwise noted, the following asseddets are undisputed. Because this is summary
judgment, the Court views the facts and all reasoriafdesnces therefrom in the light most favorable to
Fisher, the non-moving part$eeS.E.C. v. Thompsoii32 F.3d 1151, 1156-57 (10th Cir. 2013)
(quotation omitted).



claims that Ted Martinez did ndisagree with or correct Durarssatement, and that he did not
make any statements contrary to Duranfgesentation that the lease had been reneded.

Mike Moehn, who was presentthie meeting, testified in sideposition that Frank Duran
told Fisher personnel at the meeting that the Pusdd extended the lease for an additional ten
years.SeeMoehn Depo., Oct. 12, 2015, 110:19-112:3 (D@A-3) (“I just remember him
saying we have it for ten more years”; “he veagphatic that they had the lease for ten more
years”; “l took it as they had ¢hlease secured for ten more years, and that’'s how he portrayed
it"). Moehn did not, however, reddhe exact words used by Durdd.

Frank Duran’s recollection of the April 2013eting differs from that of Moehn. In his
affidavit, Duran states thattabugh he does not recall what was@pcally said at the meeting,
he “would not have said definijg or otherwise, that Bar J @icking had ‘secured’ an additional
ten-year lease with the Puebl@bc. 104-5 at § 5. Duran denies that he would have made this
representation because (1) he had no relatipngith Bar J Trucking and (2) Bar J Trucking did
not share its dealings with the Pueblo with hith.Duran further states that he would not have
made a representation regardiegse renewal at the meetingchuse the lease “renewal or non-
renewal decision did not havelbe made by the Pueblo for more than a year and one-ldalf.”
Additionally, Duran states that he is not an esypke or agent of Bar J or Bar J Trucking and has
never had the authority torta either of these entitielsl. ] 1-3. Duran indicates in his affidavit
that he has always represented to &ighat he works for MCT Industridsl.

Following the April 2013 meeting, Fisherddnot independently investigate Duran’s
alleged representation thaetlease had been extended. Doc. 104-1. In May 2013, Moehn sent
an email to Duran regarding a “Proposed Ammendment [sic] to Supply Agreement”. Doc. 104-2.

Attached to the email was a copy of the propa@edndment, which included in relevant part a



proposed term of five years with an aptito renew for an additional five yeald. It is
undisputed that Bar J did ngign this proposed amendme&eeDoc. 104 at 3, Doc. 105 at 9.
Fisher nonetheless continued its mining operations through 2013 amdletdar year 2014.

On August 29, 2014, a Fisher employee leafnmth a newspaper acte that the lease
had not been renewed. Doc. 137-3 &ée alstMoehn Depo. 295:5-7 (Doc. 104-3). Fisher then
contacted Bar J, and Bar J confirmed that thebRuwould not be renewing the lease. Doc. 137-
3. At that point, Fisher stopped productioradflitional materials, but had approximately
340,000 tons of stockpiled materfdhoc. 137-3 at 8; Doc. 104- Fisher did not remove its
stockpiled material when the lease ended omdgy 17, 2015. Moehn ti#fged that the reason
Fisher did not remove the material is becahsdime frame was too prohibitive to secure and
prepare a new site to store the stockpiled neltand to transport the materials. Moehn Depo.
295:1-5 (Doc. 137-1). Fisher asserts that had Baodmed Fisher of the issues surrounding the
lease, including its cancellatiofisher would have “converted ibperations to an on-demand
production model and would have sold most or athefinventory that wais place as of April
22,2013.” Doc. 137 at 6.

During the course of discoveny this case, Fisher addhed documents from Bar J
indicating that a month prior tihe April 2013 meeting, Bar J, Bar J Trucking, Louis Jacques,
and Ted Martinez “were notified by letter fromthkg Superintendent of the Bureau of Indian
Affairs and by letter from Insuree Company of the West that Bar J Trucking owed the Pueblo

approximately $263,074.40 for unpaid royalties for royalty adjustments made under Bar J

® The parties have presented evidence with regdfister’s practice of stockpiling materials during the
course of its operations. Moehn testifia his deposition that the decision to stockpile material was based
on sales volume. Moehn Depo. 273:12-16 (Doc. 137-1)eFsheed for stockpiled material varied with
the type of job. Moehn Depo. 277:12-19 (Doc. 137-1). Once the market declined at the end of 2011,
Fisher tried to keep its inventories as low as possible. Moehn Depo. 278:20-25, 281:5-9 (Doc. 137-1).



[Trucking’s] lease with the Pueblo.” Doc. 137a87. On or about April 25, 2013, Fisher asserts
Bar J Trucking was informed that the BIA had decided to cancel the*lE@hd®ar J Trucking
appealed the decision and, on Septembe2@B4, the BIA’s Southwest Regional Director
affirmed the decisiond. The affirmance was appealed but later dismissed as moot on January
30, 20151d. at 7-8.
II. ANALYSIS

Bar J raises two main arguments in itstimo for summary judgment as to Fisher’s
intentional or negligent misregsentation counterclaim. Fir@ar J argues that the release
provision of the Exclusive SuppBgreement (ESA) bars thi®anterclaim. Doc. 104 at 5-9.
Second, Bar J argues that Fisheungble to prove the elements of the intentional or negligent
misrepresentation claim. Doc. 104 at 9-15.

With regard to Bar J's first argument concerning the ESA’s release provigierGourt
has determined that the ESA was noereed and thereforexpired on June 28, 2012.
Consequently, the ESA’s release provision masonger binding on the parties in 2013 when

the alleged misrepresentation(s) occurred. ToierCherefore rejects Bar J's argument that the

* The Court notes that Ted Martinez also testified in his deposition regarding a July 3, 2014 letter from the
Pueblo that stated: “The tribal council has determthed for the foreseeable time, the Pueblo will not

seek to continue sand and gravel or gypsum miniegadions with Bar J cainy other entity.” Martinez

Depo. 156:6-15 (Doc. 137-4). Mr. Martinez testified thatdid not tell Fisher about this letter because he
was still “trying to negotiate with the Pueblo” to “reconsider its decision to cancel the lehs&6:6-

157:15.

®> The release provision states:

[Fisher] hereby releases [Bar J] from a&éponsibility and liability regarding the quality,
guantity, present or future valuation, salability, or utility of the Material or the Premises,
or its suitability for any purpose whatsoevigisher] acknowledgethat any information

of any type which [Fisher] has receivednoay receive from [Bar J] is furnished on the
express condition that [Fisher] shall makdradependent verification of the accuracy of
such information, all such information hgifurnished without any warranty whatsoever,
except as expressly set forth in this Agreement.

ESA 1 17 (Doc. 6-1).



release bars Fisher’s intemial or negligent misrepresentation counterclaim. Thus, the only
issue before the Court is BasHrgument that it is entitléd judgment as a matter of law
because Fisher is unable to prove the elements of this counterclaim.

A. Standard of Review

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). There is no genuidispute as to any material fagtless the evidence is such that
a reasonable jury could return a verdict for the non-moving pangerson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). In reviewing a motfor summary judgment, the Court views
the evidence and all reasonainierences therefrom in the light most favorable to the non-
moving party S.E.C. v. Thompspi32 F.3d 1151, 1156-57 (10th Cir. 2013) (quotation omitted).
“[T]he mere existence of some alleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgmeiderson477 U.S. at 247-48
(emphasis omitted). Rather, only disputes ovesfdwt might affect the outcome of the case
will properly preclude the entry of summary judgmedtat 248. Initially, the party seeking
summary judgment has the burden of showingttiere is no genuine disguas to any material
fact. See Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th Cir. 1993). Once the
moving party meets its burdengthon-moving party must showathgenuine issues remain for
trial. 1d.

B. Applicable Law

New Mexico follows the Restatement (Second] ofts with regardo what a plaintiff

must prove to succeed on a negligent misrepresentation 8aarf-irst Interstate Bank of



Gallup v. Foutz1988-NMSC-087, 1 8, 764 P.2d 1307. The Restatement describes the cause of
action as follows:

One who, in the course of his businessfggsion, or employment, or in any other

transaction in which he has a pecuniatgiiest, supplies false information for the

guidance of others in their business s&tions, is subject to liability for

pecuniary loss caused to them by theirijiadile reliance upoihe information, if

he fails to exercise reasonable care@mnpetence in obtaining or communicating

the information.
Restatement (Second) of Torts § 552 (1977). Uhdsv Mexico law, to sufficiently state a
claim for negligent misrepresentation, a plaintiff must establish t{igtDefendant[] made a
material misrepresentation @dt to Plaintiff, (2) Plaintiff relied upon such representation, (3)
Defendant[] knew the representatias false at the time it was magiemade the representation
recklessly, and (4) Defendant intended to indeleentiff to rely on such representation.”
Healthsource Inc. v. X-Ray Assoc. of N.B05-NMCA-097, 1 30, 116 P.3d 8&keUJI 13-
1632 NMRA (“A material misrepresentation is amtrue statement which a party intends the
other party to rely on and upon which the otbarty did in fact rely” and “negligent
misrepresentation is one where the speakenbaeasonable ground for believing the statement
made was true.”). Additionallyg negligent misrepresentatiolaim can be established upon a
showing of an untrue statement, or upon a shgwf “information which, while true as it goes,
is incomplete in a materialspect and therefe misleading.'SeeNM UJI 13-1632 (Committee
Commentary).

In addition to its allegations of negligent misrepresentation(s) by Bar J, Fisher also
alleges that Bar J's misrepresentatiom{g)e intentionally or fraudulently madeeeDoc. 46 at
1 134 (“In misrepresenting to Feshthat the Lease with the €hlo had been extended and in

failing to correct that misrepresentation, Baicfed willfully, wantonly, maliciously, recklessly,

oppressively, or fraudulently.”). An intentionad fraudulent misrepresgation claim, “to be



successful, requires that the injdnearty show that the other par{l) made a misrepresentation
of fact intentionally or witheckless disregard for the truth, (2iftwthe intent to deceive and to
induce the injured party to agpon it, (3) and upon whichehnjured party actually and
detrimentally relies.'Saylor v. Valles2003-NMCA-037, 1 21, 63 P.3d 11%#&e alsdJJI 13-
1633 NMRA (setting forth the elemerdgfraudulent misrepresentatiorsge als@Bhandari v.
VHA Sw. Cmty. Health Cor®2011 WL 1336512, at *15-17 (D.N.NMar. 30, 2011) (Browning
J.) (explaining differences between fraudtil@nd negligent misreépsentation claims).

“In an ordinary civil case, allegations of negligent misrepresentation need only be proven
by a preponderance of the evidence, while imeal misrepresentations must be proven by
clear and convincing evidencéri Matter of Convisser2010-NMSC-037, 1 19, 242 P.3d 299.

C. Genuine Disputes of Material Fact Exast to Fisher’s Intentional or Negligent
Misrepresentation Counterclaim

Upon review of the evidence the record, the Court findsahthere are several genuine
disputes of material fact wittegard to Fisher’s counterclait the outset, the parties dispute
whether any misrepresentatish(vere even made duritige April 22, 203 meeting. “A
misrepresentation is assertion that is not imccord with the facts Sisneros v. Citadel
Broadcasting Cq 2006-NMCA-102, 1 20, 142 P.3d 34. As stagadier, Fisher contends that
although Bar J knew prior to the meeting tthet lease was not goig be renewed, Frank
Duran proceeded to make false statementsguhie meeting that the lease had been renewed
for an additional ten yearSeeMoehn Depo., Oct. 12, 201510:19-112:3 (Doc. 104-3).
However, Duran directly disputes having maay statements regarding the lease during the
meeting and further asserts in his affidaiét he had no knowledge of Bar J Trucking’s
dealings with the Puebl&eeDoc. 104-5. Bar J concedes is Hiriefing that a factual dispute

exists as to whether the represéintawas ever made. Doc. 104 at 9.



However, Bar J argues thilie counterclaim still failbased on the “context” of the
alleged misrepresentatiolal. at 9-10. As the Court understands its argument, Bar J maintains
that Fisher relied on the allegetdsrepresentation solely forglpurpose of preparing a proposed
amendment to the supply agreement. SinageJBeever signed the proposed amendment, it
argues, Fisher suffered no damadesat 10 (“Fisher was not damaged by the alleged
representation since the amendment neverrcegand thus, the sole basis the alleged
representation was purportedly obtained by Figioeinduce Fisher to enter a new agreement)
never occurred”). Bar J's argument, however, rgad-isher’s other factual allegations that go
beyond its assertion thaitprepared a proposed amendmeith two 5-year terms based on
Duran’s representation. Fisher also specificallggas that it relied on Duran’s representation to
continue conducting “business as usual” bydoricing and stockpilingventory with the
expectation that it would continue its mgioperations on the premises beyond January 2015.
The Court therefore rejects Bar J's argument finstter’'s counterclaim must fail because the
proposed amendment was not executed. ThetConcludes that summary judgment is
improper due to a factual dispute that e3an J concedes exists as to whether any
misrepresentations were madigring the April meeting.

Similarly, the Court rejects Bar J's argument that Fisher is unable to prove the intent
element of its intentional aregligent misrepresentation coerdlaim and finds instead that
genuine issues of materialct exist with regard to the intent element. “[I]ssues involving intent
or knowledge generally inve¢ questions of factDurham v. Sw. Developers Joint Venture
2000-NMCA-010, 1 44, 996 P.2d 911. Intentional [firdudulent misrepresentation requires an
intent to deceive, while negligent misrepresaatabnly requires an inte that the plaintiff

receive and be influenced by the statement witéseeasonably foreseeable that the plaintiff



would be harmed if the informati@onveyed was incorrect or misleadin§€eEckhardt v.
Charter Hosp. of Albuquergue, InA.998-NMCA-017, 1 55, 953 P.2d 72Zhe intent for the
two causes of action are very different. Intemtfraud must be specific; for negligent
misrepresentation, the plaintiff must only plead prove that the defendant intended the
plaintiff to receive and g on the representationSee Bhandari v. VHA Sw. Cmty. Health
Corp., 2011 WL 1336512, at *34 (D.N.M. Mar. 30, 201Byowning, J.). The parties have
raised questions regarding what Bar J knewrdigg the cancellation dar J Trucking’s lease
with the Pueblo and when it knew it. Fisher codtethat Bar J was awaséconcerns related to
the lease, including Bar J Trucking’s purported f&lto make royalty payments to the Pueblo,
in advance of the April 22, 2013 meeting. Db87-3. In its supplemental interrogatory
responses, Fisher further points to docummenevidence that prior to cancelling Bar J
Trucking’s lease with the Puebtm April 25, 2013, the BIA sent &ast eleven non-compliance
letters to Bar J Trucking, dating back to May 27, 20d1Fisher alleges #t Bar J had actual
and constructive knowledge of these non-compkamotices, but thatfailed to relay this
information to Fishend. Rather than relaying this infoation, Fisher claims that Bar J
intentionally proceeded to misrepresent thatéhse had been renewed, and that it did so with
the intent to deceive Fisher into stockpiling inventddy.

Although Bar J does not directly addressdbeumentary evidence Fisher cites, Bar J
generally disputes Fisher’s agsam that it intended to cause F&stto continue stockpiling. Doc.
145 at 9. It instead claims that Fisher made ramghs to its business practices before and after
the April 2013 meeting; in other words, Baaskerts that Fisher’s practice of stockpiling
inventory remained unchanged and, thereforg naisrepresentations made during the meeting

had no impact on Fisher’s operations. Thus, it@sg&isher cannot shaWwat it detrimentally

10



relied on any alleged misrepresentations niadBar J regarding tHease renewal. Whether
Fisher would or would not have continuedstockpile inventory had known that Bar J
Trucking’s lease had been cancelled, howevergisestion of fact to be decided at trial.

Because several issues of material fact ewigt regard to the intentional and negligent
misrepresentation counterclaim tlaefact-finder must resolve, sumary judgment is improper.
[Il. CONCLUSION

Based on the foregoing, Bar J’'s motion summary judgment (Doc. 104)¥ENIED.

Stz 14
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UNITEDST SMAGISTRATEAUDGE"
Sitting by Consent

IT ISSO ORDERED.
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