Bar J Sand & Gravel, Inc. v. Fisher Sand & Gravel Co. Doc. 260

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

BAR J SAND & GRAVEL, INC,,
a New Mexico corporation,

Plaintiff,
V. Civ. No. 15-228SCY/KK
FISHER SAND & GRAVEL CO.,
a North Dakota corporation, doing business
in New Mexico through its division
SOUTHWEST ASPHALT & PAVING,

Defendant.

MEMORANDUM OPINION AND ORDER

THISMATTER is before the Court on Plaintiff B Sand & Gravel, Inc.’s (Bar J)
Motion to Dismiss or in the alternative for Sumry Judgment on Counts 1, 1l, V, VI and VIII of
Fisher's Amended Counterclaims. Doc. 197. Fisteey acknowledged that in light of the Court’s
prior rulings, Counts V, VI, andlll of its Amended Counterclaim are moot. Doc. 224 at n.1. As
a result, the Court dismissd®se counts. Count | of FisheAsnended Counterclaim alleges
that Bar J intentionally or ndgently misrepresented that ate between two separate entities
that had to be in place for Feshto continue to do busines#hwvBar J had been extended. Doc.
49 at 35. Because the Court aggeBar J's arguments regarg duty and because genuine
disputes of material facts reldtéo Fisher’s claims exist, ti@ourt denies Bar J's motion with
regard to Count | of Fisher's Amended Countairol In Count 1l of its Amended Counterclaim,
Fisher asserts that Bar J's alleged misreprasiens regarding thedse extension support a
violation of New Mexico’s Unfair Practicesct (NMUPA). Doc. 49 aB7. Because the Court
finds that a NMUPA violation can occur in the ahse of a contract and that the alleged false or

misleading representation(s) were made “in eation with” the sale of goods to Fisher, the
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Court also denies Bar J's motion with regaydCount Il of Fisher's Amended Counterclaim.
Accordingly, Bar J’'s motion is granted in part and denied in part.

l. APPLICABLE LEGAL STANDARDS

Rule 12(b)(6)

Rule 12(b)(6) allows for the dismissal of a complaint where the plaintiff has failed to
state a claim upon which relief can be granted. Re Civ. P. 12(b)(6). “The court’s function on
a Rule 12(b)(6) motion is not to weigh potentialdewice that the parties might present at trial,
but to assess whether the plaintiff's complailoine is legally sufficient to state a claim for
which relief may be grantedTal v. Hogan453 F.3d 1244, 1252 (10th Cir. 2006) (internal
citation omitted). In considering dismissal un&ere 12(b)(6), the Court will “assume the truth
of the plaintiff's well-pleaded faatl allegations and view them in the light most favorable to the
plaintiff.” Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007).
Generally, a district court caronsider outside materials orlly converting a 12(b)(6) motion to
dismiss to a motion fosummary judgmentJtah Gospel Mission v. Salt Lake City Coi25
F.3d 1249, 1253 (10th Cir. 2005). But conversggoannecessary when the documents are
referenced in the complaint atiteir authenticity is unchallengeld. at 1253-54.

A complaint will survive a Rule 12(b)(6) rion if it contains “enough facts to state a
claim to relief that is plausible on its fac&&ll Atlantic Corp. v. Twombi50 U.S. 544, 570
(2007). “In determining the plausiity of a claim, we look to th elements of the particular
cause of action, keeping in mind that the Ruld}(8] standard [does not] require a plaintiff to
set forth a prima facie case for each elemeng. Adture and specificityf the allegations

required to state a plausible claim will vary hsa context. But mere labels and conclusions

! Although Bar J failed to expressly state that it is seeking to dismiss Fisher's remaining counterclaims
pursuant to Rule 12(b)(6), Bar J recited the legaidsted for Rule 12(b)(6) motions and further indicated
that this legal standard was “applicable” to its motion. Doc. 197 at 6.
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and a formulaic recitation of the elements chase of action will not suffice; a plaintiff must
offer specific factual allegatns to support each clainSafe Streets All. v. Hickenloop&59
F.3d 865, 878 (10th Cir. 2017) (internal quotatiorrkaand citations omitted). “Thus, a claim is
facially plausible if the plaintiff has pled fa@tl content that allows the court to draw the
reasonable inference that the defendshable for the misconduct allegedd.
Rule 56

A court “shall grant summary judgment ietimovant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). There is no genuidispute as to any material fagtless the evidence is such that
a reasonable jury could return a verdict for the non-moving pangyerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A dispute is genuinghéfre is sufficient evidence on each side
so that a rational trier d&ct could resolve the issue eitheay,” and it is material “if under the
substantive law it is essentialttte proper disposition of the clainBecker v. Batemarr09
F.3d 1019, 1022 (10th Cir. 2013) (internal quotatimarks omitted). In reviewing a motion for
summary judgment, the Court viewhe evidence and all reasonable inferences therefrom in the
light most favorable to the non-moving pa8/E.C. v. Thompsei@32 F.3d 1151, 1156-57 (10th
Cir. 2013) (quotation omitted). Initially, the paeeking summary judgment has the burden of
showing that there is no genuinasplite as to any material faBee Shapolia v. Los Alamos
Nat'l Lab., 992 F.2d 1033, 1036 (10th Cir. 1993). Onaerttoving party meets its burden, the

non-moving party must show thatrgene issues remain for tridd.



. ANALYSIS
a. Intentional or Negligent Misrepresentation Counterclaim (Count |)

“In New Mexico, misrepresentation cae by either commission or omissiokfcinias
v. Whitener Law Firm, P.A2013-NMSC-045, { 20, 310 P.3d 611. Fisher alleges both types in
this case. Specifically, Fisher claims that Bar Srapresented to Fishémat the lease with the
Pueblo had been extended for an additional ten ydasier also alleges that Bar J had a duty to
disclose problems with the lease, and that Bafallure to do so constited a misrepresentation
by omissiort Fisher claims it relied on Bar J's misrepeatation that the lease had been renewed

and therefore continued to prodw®d stockpile inventory becausexpected that it would be

2 Fisher's specific allegations with regard to misrepresentation by commission are that:

116. On or around April 22, 2013, Bar J reqmeted to Fisher that the Lease with the
Pueblo had been extended &ém additional ten years.

117. At the time that it represented that the Lease had been extended for an additional ten
years, Bar J knew that the Lease had not been extended and Bar J knew that in fact the
BIA had cancelled the Lease or that the Lease was in serious jeopardy of not being
renewed due to Bar J Trucking’s failurepay approximately $363,074.40 in royalties to

the Pueblo and/or other acts of Bar J Trucking.

134. In misrepresenting to Fisher that the keeaith the Pueblo had been extended and in
failing to correct the misrepresentation, Bar J acted willfully, wantonly, maliciously,
recklessly, oppressively, or fraudulently.

Doc. 49at 35, 37.

% with regard to misrepresentation by ssion, Fisher makes the following allegations:

125. Per the terms of the agreement betweepattees, Bar J had a duty to inform Fisher
of the problems with the Lease.

126. Per the terms of the agreement betweepattees, Bar J had a duty to inform Fisher
of the concerns raised by the Pueblgareling continued operations at the Mine.

127. Bar J's failure to inform Fisher abdbe problems with the Lease or the Pueblo’s
concerns constituted a misrepresentation by omission.

SeeDoc. 49 at 36.



able to continue its mining operations beyonauday 2015, when the lease was initially set to
expire. Doc. 49 at § 121. Fisher further asstrat, because Bar J did not notify Fisher until
August 29, 2014, that the leasewld not been renewed, it was forced to abandon 300,000 tons
of stockpiled material whenehease ended on January 17, 20451 120, 130.

This is Bar J's second motion seeking dismissd@he grant of summary judgment in its
favor as to Fisher’s intentional orglgent misrepreseation counterclaimSeeDoc. 104 (Bar
J’s Motion for Partial Summary Judgment onu@bl of Fisher's Amended Counterclaim —
Intentional or Negligent Misrepresentation). T@eurt initially sets forth the following facts
taken from its previous order (Doc. 183), that, unless otherwise @oedndisputed. To the
extent the facts are disputede tGourt views the facend all reasonable inferences therefrom in
the light most favorable tBisher, the non-moving partgeeS.E.C. v. Thompsoia32 F.3d
1151, 1156-57 (10th Cir. 2013) (quotation omitted).

1. Background Facts

Fisher’s intentional or negligent misrepresginn counterclaim arises in part from the
April 22, 2013 meeting between Bar J and Fishesganel. The individuals present at the April
22, 2013 in-person meeting on behalf of Bar dewleed Martinez and Frank Duran. Doc. 104-1.
Tommy Fisher, Mike Molen and Dave Olson attended on behalf of Fidkderccording to
Fisher, the purpose of the meeting was to disausther the royalty rateould be reduced and
how best to reduce the padi@greement into writing.Id. During the meeting, Fisher inquired
as to the term of the proposed amendment & ggang to draft because “if the Lease was to
expire in January 2015, it may not be necessargdace anything to writing but that if the
Lease was going to be extended, then the agradhar-isher was to draft should reflect that

additional term.’1d. Fisher states that at that pointrdRk Duran emphatically stated that the



Lease had been extendaabther ten yearslt. Fisher claims that Ted Martinez did not disagree
with or correct Duran’s statement, and thatlltenot make any statements contrary to Duran’s
representation that the lease had been rendded.

Mike Moehn, who was presentthie meeting, testified in sideposition that Frank Duran
told Fisher personnel at the meeting that the Pusdd extended the lease for an additional ten
years.SeeMoehn Depo., Oct. 12, 2015, 110:19-112:3 (D@A-3) (“I just remember him
saying we have it for ten more years”; “he veagphatic that they had the lease for ten more
years”; “l took it as they had ¢hlease secured for ten more years, and that’s how he portrayed
it"). Moehn did not, however, reddhe exact words used by Durdd.

Frank Duran’s recollection of the April 2013eting differs from that of Moehn. In his
affidavit, Duran states thattabugh he does not recall what was@pcally said at the meeting,
he “would not have said definijg or otherwise, that Bar J @icking had ‘secured’ an additional
ten-year lease with the Puebl@bc. 104-5 at § 5. Duran denies that he would have made this
representation because (1) he had no relatipngith Bar J Trucking and (2) Bar J Trucking did
not share its dealings with the Pueblo with hith.Duran further states that he would not have
made a representation regardiegse renewal at the meetingchuse the lease “renewal or non-
renewal decision did not havelde made by the Pueblo for more than a year and one-ldalf.”
Additionally, Duran states that he is not an esypke or agent of Bar J or Bar J Trucking and has
never had the authority torta either of these entitielsl. ] 1-3. Duran indicates in his affidavit
that he has always represented to &ighat he works for MCT Industridsl.

Following the April 2013 meeting, Fisherddnot independently investigate Duran’s
alleged representation thaetlease had been extended. Doc. 104-1. In May 2013, Moehn sent

an email to Duran regarding a “Proposed Ammendment [sic] to Supply Agreement”. Doc. 104-2.



Attached to the email was a copy of the prop@sadndment, which included in relevant part a
proposed term of five years with an aptito renew for an additional five yeald. It is
undisputed that Bar J did nsign this proposed amendme&eeDoc. 104 at 3, Doc. 105 at 9.
Fisher nonetheless continued its mining operations through 2013 amdletdar year 2014.

On August 29, 2014, a Fisher employee leafnmth a newspaper acte that the lease
had not been renewed. Doc. 137-3 &ée alstMoehn Depo. 295:5-7 (Doc. 104-3). Fisher then
contacted Bar J, and Bar J confirmed that thebRuwould not be renewing the lease. Doc. 137-
3. At that point, Fisher stopped productioradflitional materials, but had approximately
340,000 tons of stockpiled materfdhoc. 137-3 at 8; Doc. 104- Fisher did not remove its
stockpiled material when the lease ended omdey 17, 2015. Moehn ti#fged that the reason
Fisher did not remove the material is becahsdime frame was too prohibitive to secure and
prepare a new site to store the stockpiled neltand to transport the materials. Moehn Depo.
295:1-5 (Doc. 137-1). Fisher asserts that had Baodmed Fisher of the issues surrounding the
lease, including its cancellatioRisher would have “converted ibperations to an on-demand
production model and would have sold most or athefinventory that wais place as of April
22,2013.” Doc. 137 at 6.

During the course of discoveny this case, Fisher addhed documents from Bar J
indicating that a month prior tihe April 2013 meeting, Bar J, Bar J Trucking, Louis Jacques,
and Ted Martinez “were notified by letter fromthkg Superintendent of the Bureau of Indian

Affairs and by letter from Insuree Company of the West that Bar J Trucking owed the Pueblo

* The parties have presented evidence with regdfister’s practice of stockpiling materials during the
course of its operations. Moehn testifia his deposition that the decision to stockpile material was based
on sales volume. Moehn Depo. 273:12-16 (Doc. 137-1)eF&sheed for stockpiled material varied with
the type of job. Moehn Depo. 277:12-19 (Doc. 137-1). Once the market declined at the end of 2011,
Fisher tried to keep its inventories as low as possible. Moehn Depo. 278:20-25, 281:5-9 (Doc. 137-1).



approximately $263,074.40 for unpaid royalties for royalty adjustments made under Bar J
[Trucking’s] lease with the Pueblo.” Doc. 137a87. On or about April 25, 2013, Fisher asserts
Bar J Trucking was informed that the BIA had decided to cancel the’lhd®ar J Trucking
appealed the decision and, on Septembe2@B4, the BIA’s Southwest Regional Director
affirmed the decisiond. The affirmance was appealed but later dismissed as moot on January
30, 20151d. at 7-8.

2. Additional Facts

The parties set forth the following additionatfs in connection with the motion at issue.
Doc. 197 at 5-6; Doc. 224 at 3-11; Doc. 234 at 4-7.

From June 28, 2012 until January 20&EBher sold 459,776 tons of materiaée
Schwarzkopf Report, Doc. 197-1, at 8. During timse period, Fisher produced 170,687 tons of
material.ld. Fisher states that it pagar J $1.3 million in royaltiekr each ton of material it
sold between June 28, 2012 and January 2@1%he parties dispute whether Fisher would have
had to abandon 289,089 tons of stockpiled maltbad it ceased operations on June 28, 2012.
SeeDoc. 197 at 5; Doc. 224 at 5.

Fisher claims it continued its operationseaflune 28, 2012, with Bar J's “permission and
consent.” Doc. 224 at 4. During the entire timgher operated the pit, it paid Bar J $5,000 each
month for a Bar J employee to operate a weigh stafieeDoc. 224 at 6 (citing Ted Martinez
Depo. 39:1-40:1, Doc. 224-1; Michael Moebapo. 256:3-23, Doc. 224-2). Tommy Fisher

testified in his deposition that he never lietlvat Bar J had any @blems with the royalty

® The Court notes that Ted Martinez also testified in his deposition regarding a July 3, 2014 letter from the
Pueblo that stated: “The tribal council has determihat| for the foreseeable time, the Pueblo will not

seek to continue sand and gravel or gypsum miniegadions with Bar J aainy other entity.” Martinez

Depo. 156:6-15 (Doc. 137-4). Mr. Martinez testified thatdid not tell Fisher about this letter because he
was still “trying to negotiate with the Pueblo” to “reconsider its decision to cancel the lehdéh6.6-

157:15.



amounts Fisher paid from June 28, 2012 onw&dsTommy Fisher Depo. 267:11-13 (Doc.
224-3).

In early 2013, Fisher received an invoice from Bar J for unpaid minimum tonnages
during 2012SeeFisher Depo. 209:22-210:12 (Doc. 136-€g¢ alsdoc. 38-4. This invoice
indicated that the minimum tonnage requiremeas 400,000 tons, that Fisher removed and paid
for approximately 183,764 tons, and that Fisher owed Bar J approximately $564,375 for the
216,235 tons that it was below thenimum. Doc. 38-4. Upon reig of this invoice, Tommy
Fisher reached out to Mr. Martin€zeeFisher Depo. 209:22-210:12 ¢D. 136-1). Mr. Fisher
testified that Mr. Martinez told m that the invoice was sent in arrthat he would take care of
it, and that he reconfirmed the parties hagkad to a reduced tonnage requirement of 150,000.
SeeFisher Depo. 228:8-230:24 (Doc. 13k-Mr. Fisher testified tha¥r. Martinez told him to
send a letter to him following up on their convéimaand, on February 8, 2013, he sent such a
letter.1d.; Doc. 6-2. In this letter, Mr. Fishermumarized the communications he believed Bar J
and Fisher employees had the pgiear regarding “adjustments to the terms” of the original
ESA and expressed his “understanding Wiate [they] hadn’t established a minimum
requirement going forward, as long as [Fisliid] at least 150,000 Tons in 2012, there wouldn’t
be any additional royalty amountsugiit.” Doc. 6-2. Mr. Fisher alsgadicated in the letter that
he hoped the bill for additional minimums was dargrror “as it didn’t reflect our earlier
conversations.Id.

Mr. Fisher testified that Bar J did notnskany further invoices for the 2012 minimums
during the calendar year 2013, despitvoicing Fisher for otheamounts that year. Fisher Depo.
277:2-19. In early 2014, Fisher once again neabian invoice from Bar J for alleged

underpayments. Doc. 38-5. This ingeidid not include the 2012 minimunhgd. The invoice



reflected a minimum tonnage requiremen@9,000 tons for 2013 and, in addition to the
161,211 tons Fisher actually purchased, bilesther approximately $637,566 in connection with
difference between the asserted 400,00@mum and the approximately 161,211 tons
purchasedld. Tommy Fisher testified that hertacted Ted Martinez regarding the 2013
invoice, and that Mr. Martinez once again statexlinvoice was sent in mistake. Fisher Depo.
283:2-15 (Doc. 138-1). The monthly invoices serfigher during 2014 dinot include the 2013
minimums. Fisher Depo. 277:2-19.

3. Analysis

Bar J argues that it had no duty to inform Eisbf the impending expiration of the lease
between Bar J Trucking and the Pueblo and, tbezgfisher’'s misrepresentation counterclaim
fails. Bar J primarily argues that the Court determined no contractual relationship existed
between the parties and that, in the abseneecohtractual relatiohg in 2013 and 2014, Bar J
had no duty to disclose any problems with theddad~isher. EssentigllBar J argues that once
the ESA expired, Fisher became a trespassemwitiight to be on the property, much less with
any right to be informed of whether a leasgareling the property had been extended. Analysis
of Bar J's arguments begins with determimimigether Fisher’'s misrepsentation counterclaim
requires the existence of a duty. If a duty is remljithe next question vghether that duty must
be based on a contractual relationship. Once thet@efines these legal standards, it will apply
them to the facts of this case.

(i) Legal Framework

Fisher acknowledges that negligent misreprgation and intentional misrepresentation
claims through omission reqaithe existence of a dutgeeJune 11, 2018 Hearing Tr. at 140

(Doc. 256) (“[i]f you are making an intentionaaud claim based on a failure to disclose, you
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have to show a duty. You have to showatithe person had an obligation to tell you
something.”); Doc. 224 at 13 (discussing duty gsialfor negligent misrepresentation claims).
Thus, the only dispute concembiether intentional misrepregation through an affirmative
statement requires the existence of & dihe New Mexico Court of Appeals R.A. Peck, Inc.
v. Liberty Fed. Sav. Bankrote, “[a]bsent fraud, negligent misrepresentation requires a duty on
the part of the person furnishing informatiore fterson receiving the information must have a
right to rely on it.” 1988-NM@-111,  10; 766 P.2d 928. The cav&disent fraud” indicates
that, unlike other circumstances, when the @ergho furnishes information is committing
fraud, no duty is required. Other cases, howevercatdithat intentional misrepresentation also
requires a dutySeeDelgado v. Costello1978-NMCA-058, 1 9, 580 P.2d 500 (indicating that
constructive fraud, fraud, and negligent misrepnt@n claims “depend on a duty on the part
of defendants” and discussing the duty tecltise in the context of these clain®)jl v. BGK
Holdings, LLC 859 F. Supp. 2d 1238, 1243 (D.N.M. 2012) (“Common law claims of negligent
and intentional misrepresentatioan be examples of claims which arise from an independent
and recognized duty of care.”). fRar than resolving this legeisue, the Court assumes that
intentional misrepresentation by affirmative stagnt also requires the existence of a duty.
Next, the Court considers whether the detyuired must arise from a contractual
relationship. Bar J argues that, in the abseneeamintract betweenetparties in 2013 and 2014,
the Court must necessarily find as a mattdawfthat Bar J had no duty to disclose problems
with the lease to Fisher during this time perigdeDoc. 197 at 9 (“Fisher’s claim of
misrepresentation assumes that Fisher and Bar J S&G had a contractual relationship from which
a duty could arise. . . Without a contractualtielaship giving Fisher @it right [to continue

selling existing stockpiled inventory in 2013-2014dd, duty was or could have been owed by Bar

11



J S&G to Fisher.”). The Court disagrees with this argument and concludes that a duty to disclose
can arise even in the absence of a contractletionship between the parties. Bar J does not
point to any New Mexico cases thave hinged the duty to disclosalelybased on whether
there is a binding contract betwetie parties. The cases the Qdwas come across indicate that
while a contractual relationship cgive rise to a duty to disclossch a duty may arise in other
ways. InKrupiak v. Payton1977-NMSC-024, { 3, 561 P.2d 1345, the New Mexico Supreme
Court provided the following general guidancea@when a duty to disclose may arise in
fraudulent misrepresentation claims:

A duty to disclose may arise if theseknowledge that the other party to a

contemplated transactionasting under a mistaken belief. A duty to disclose may

also arise if one has suparknowledge that is not witt the reach of the other
party or could not have been discovebydhe exercise of esonable diligence.

Id. InR.A. Peck, In¢the court stated that:
[I]n instances where concealment or failtmalisclose is alleged, such as in
claims of fraudulent or negligent mggpresentation, the relationship existing
between the parties that gives rise todhgy falls into threelistinct classes:

1. Where there is a previous definite falary relation between the parties[;]

2. Where it appears one or each of the paitiiethe contract expressly reposes a
trust and confidenca the other|[;]

3. Where the contract or transaction isimgically fiduciary and calls for perfect
good faith. The contract of insuranceais example of ik last class.

1988-NMCA-111, 1 17. Further, zar v. Prudential Ins. Co. of An2003-NMCA-062, 61,
68 P.3d 909, 928, the court relied on the Restatefoetfwhen a party to a business transaction
is under a duty to disclose material informatior to the consummation of [a] transaction.”
(emphasis added). The court relied on ®&ch51(2)(e), which provides that a party:

is under a duty to exercise reasonable tmbisclose to the other ... facts basic to

the transaction, if he knows that the otiseslbout to enter io it under a mistake
as to them, and that the other, becanfgbe relationship between them, the

12



customs of the trade or other objectoreumstances, would reasonably expect a
disclosure of those facts.

Id. at § 61. Thé\zarcourt concluded that “courts typlbaconsider a number of factors,
including the relationship betweéme parties, the relative knowledge of the parties, the
reasonable expectations of the ptdf, the practices or customs thfe trade, and other relevant
circumstances, in determining whether thisra duty to disclose material factisl” at I 61.
These cases make clear that while the existenaeoftract may be a circumstance favoring the
finding of a duty to disclose, a duty mayweeheless arise based on other factors.

Further supporting the Court’s conclusiortie New Mexico 8preme Court’s holding
that an action for negligent misrepresentationlmabrought even where a contract between the
parties is found to be void and unenforceaBkeSims v. Craig1981-NMSC-046, 627 P.2d 875
(holding that the plaintiff codl bring an action for negligent misrepresentation although the
plaintiff could not sue for breach of optigontract because the contract was void).dan v.
Kelly, 2008 WL 5978926, at *7 (D.N.M. 2008), Judge®ning likewise held that “[n]egligent
misrepresentation is a torppé@while it requires a professioral business relationship to a
certain degree, it does not réguan actual contract or paérship.” In so holding, Judge
Browning relied upon the Restatent (Second) of Torts § 552, igh New Mexico has adopted,
and which discusses negligent misrepresmmtatiaims not in terms of a contractual
relationship, but in terms of a transactionthie course of business in which a party has a
pecuniary interest:

One who, in the course of his businessfggsion or employnm, or in any other

transaction in which he has a pecuniatgiiast, supplies false information for the

guidance of others in their business sactions, is subject to liability for

pecuniary loss caused to them by theirifiadile reliance upoithe information, if

he fails to exercise reasonable care@mnpetence in obtaining or communicating
the information.

13



Restatement (Second) of Torts § 552. EmphasiniaggNew Mexico cases setting forth the
elements of a negligent misrepresentation claionot require the existence of a contract,”
2008 WL 5978926 at *7, Judge Browning concludetaonthat the lack of a partnership or
contract between the parties would not degeaégligent misrepresentation claim. Judge
Browning also noted his belief that intentionakrepresentation claims also are not dependent
on the existence of a contraltt. n.1. This makes sense: the lighibf an intertional fraudster
should not require a more formralationship than that required @he who misrepresents merely
through negligenceCf. R.A. Peck, In¢.1988-NMCA-111, § 10 (“[a]bsent fraud, negligent
misrepresentation requires a duty on the patti@iperson furnishing information; the person
receiving the information must @ a right to rely on it.”). Thus, the Court agrees with Judge
Browning that the existence of a contract ighe a requirement of gégent nor intentional
misrepresentation claims. Therefore, evenef@ourt ultimately findshere was no contractual
relationship between the padiduring 2013 - 2014, Fisher is mpyecluded from bringing its
intentional or negligent misrepresentation counterclaim.

Even if a contractual relatiohp is not required, however, Ba argues that Fisher is
limited to a contractual theof duty because its misregentation by omission claim is
premised on an “agreentdretween the partiesSeeDoc. 49, {1 125-126. If Fisher’s
misrepresentation by omission claim were ongnpised on paragraphs 125 and 126 of Fisher’s
counterclaim, the Court would agree that Fiskieuld be limited to the claim it pled — a
representation by omission claim premised otegneement between the parties.” Fisher,
however, also makes the geneaxtidgation that “Bar J's failure to inform Fisher about the
problems with the Lease or the Pueblo’s cons@onstituted a misrepresentation by omission.”

Id. at § 127. Thus, Fisher’s misrepresentatty omission claim is not dependent on an

14



agreement between the parties. Therefore, agsaming Bar J is correct that paragraphs 125
and 126 reference Fisher’s contract counterclémasCourt has dismissed, Fisher has also pled
misrepresentation by omission that doesdegiend on the existence of a contract.

(ii) Application of Legal Framework to Facts Presented

Having determined that Fisher’'s misreprgséion claim can only prevail if Fisher
establishes the existence auy, the Court next determines whether Fisher has presented
sufficient evidence to survive Bar J's motion smmmary judgment. The Court engages in this
analysis even though the question of whether a eiists is generally a question of law for the
Court to decideSee R.A. Peck, Inc1988-NMCA-111, § 12 (statingahduty in context of
fraudulent omission is generally a questiotasd). This is because “where the facts and
circumstances of the relationship between the [zaatie at issue, . . . existence of a duty may
become a mixed question of law and fact undackvthe fact issue must be submitted to the
jury for resolution.”ld. at § 16.

Bar J argues that Fisher wasespasser and, therefore, idisputably did not owe Fisher
a duty. Specifically, Bar J asserts:

The legal effect of the [Cotls] two rulings [Doc. 180 and Doc. 182] is that after

June 28, 2012, there was no contract between the parties; Bar J S&G had no

obligation or duty to Fisher; Fisher had mght to be on the property; Fisher had

no right to take or stockpile materiaBar J S&G had not given Fisher permission

to be on the property absent a renefwdlich Bar J S&G thought had occurred);

and Fisher had no license to be on the ptgp&iven the Court’s rulings, there is

no legal rubric that correctly describes aalationship that would allow Fisher to

continue to take aggregate from thec&piles on the property or to mine after

June 28, 2012. The undisputed facts estalbtiat Fisher continued to take

aggregate from the property for two amdlalf years after the agreement (ESA)
terminated --- with no contract, right or permission to do so.
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Doc. 197 at 2see alsarr. at 107 (limiting the possibilities tirick or trespass.”); Tr. at 6
(“Fisher did continue to opeeven though its only choice was to renew or leave the
premises.”).

The Court rejects Bar J's contention that, absiee ESA, Fisher necessarily became a
trespasser. Fisher has presented evidence that Bar J permitted it to remain on the property after
June 28, 2012. Doc. 224 at 6 (Fisher's AdditioredtF that throughout the entire time Fisher
operated the pit, Fisher paid Bar J $5,000 pentmto have a Bar J employee operate the weigh
station; Fisher’'s Additioal Fact G that Bar J sent montimyoices to Fisher, including during
the time period from June 28, 2012 to January 2, Fisher paid each of these invoices, and
that Bar J never once declined payment; Fishidditional Fact G that Bar J never told Fisher
to get off the property). This evidence underd&sds J's argument that Fisher remained on the
property without Bar J's permissioBee Duke v. Garcj2014 WL 1318646, at *1 (D.N.M.
2014) (“Trespassing, both at common law and byust, is the entry ¢ another’s property
without permission of the owner.” (internal ¢itan omitted)). The Court asked Bar J during the
hearing on this motion whether it was possthit each party proceeded under the mistaken
belief that the ESA had been renewed, albéh different minimum énnage requirements in
mind. Tr. at 122. Bar J responded that it waspostsible because the ESA only provided two
options: renew the ESA or leave — “[i]t did rpve them a third choice, ‘Oh, stay on the
property and see if we get kicked off by utelally believing we had an agreement for 150,000
tons.” Tr. at 123. To the exteBar J argues that the ESA did montemplate the possibility of a
misunderstanding and, therefore, a misunderstgnculd not have occurred, the Court rejects

this contention as a logical fallacy — Bar Jmclusion does not necessarily follow its premise.
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Bar J further argues, however, that the pgokises are limited to “trick or trespass”
because Fisher cannot “unilaterallgtermine and decide it can doatéwver it wants to do” after
the original ESA expired. Tr. at See alsp26, 123. Of course contraet®uld be meaningless if
a party to a contract could escape the termseo€dmtract by simply unilaterally deciding that
some term of the contract is no longer favégaBar J's argument, however, presumes the party
acting unilaterally is trying to geitut of an existing contract. Inighcase, the Court has ruled that
the ESA expired without beingmewed. Therefore, to the extdisher made a “unilateral”
decision that a 400,000 minimum tonnage requirémes too much, that decision related to
whether it would choose to form a new contsaith that minimum tonnage requirement, not to
whether it could escape anigting contract with thaminimum tonnage requiremeht.

The Court also rejectsarargument that the ESA’s minimum tonnage requirements
necessarily prevented the parties from lagreeing to do businesstivia reduced minimum
tonnage requirement. As the Costidted in a previous order,

[tihe Court recognizes that the ESA’'siesval provision prohibited the parties

from renegotiating the minimum tonnage requirement. ESA 1 4. While this

provision would preclude the partiesiin renegotiating new minimum tonnage

requirements within a renewed ESAwibuld not prevent the parties from

creating a brand new supply agreemeitl wifferent tonnage requirements.

Doc. 240 at 13 n. 5. Thus, in rejecting Fishedstention that its negotiating position improved
after the 120-day deadline to renew the ESA pasked;ourt noted, “[p]rioto the expiration of
the 120-day deadline, Fisher could have infor@adJ that it did not intend to renew the ESA.

It could have then attempted to negotiateatirely new contract with different tonnage

requirements.” Doc. 240 at 13. Similarly, the partteuld have, at any other time, negotiated an

® Of course, neither party could form a contractbylaterally agreeing to a material term. Indeed, the
Court granted Bar J's motion for summary judgmemd dismissed Counts Il and IV of Fisher's
counterclaim based on its determination that thiégzadid not assent to a 150,000 minimum tonnage
requirement. Doc. 182 at 8.
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entirely new ESA with different minimum tonnage requirements that would come into effect
after the original ESA expired.

The universe of other possiligis does not end here. For exden it could be that Bar J
tricked Fisher, as Fisher alleges. The partiegdcbave also agreed tmntinue to do business
while they attempted to negotiate the terma aew ESA (Fisher claims that it is a normal
custom and practice in the mining industry for jg@rto continue operations i.e., maintain the
status quo, while negotiating a newpply agreement). Or, the parties could have continued to
do business thinking they had an agreenwrgn though it was later determined no such
agreement ever existed due to confusion and, therefore, lack of mutual assent as to a material
term. Addressing the universe of possibilitied arhether one theory might have better traction
than another, however, is not the task befoeeQburt. Instead, the Court is limited to addressing
the issues placed before it — wiet a particular motion has meaitd later, at trial, whether a
party has proven the particuldaims that party has pled.

Bar J's assertion of an all or nothingegario (“it’s either trick or trespass”)
misapprehends the nature of the Court’s previalisgs. Bar J claims the Court has determined
that no contract between the fo@s could exist after expiration tife ESA. To the contrary, the
Court has only determined that certain contract theorieshpiélae parties do not survive
summary judgment. That is noktlsame as finding that no contract could have existed between
the parties upon exition of the ESASeeTr. at 12 (Court did not “try to opine what | think the
parties agreed to or what the meeting effinds was.”), Tr. at 137-38 (discussion about
whether it is possible that an implied c@at that did not inclde a minimum tonnage

requirement could have been formed).
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Indeed, despite asserting here that “thelleffact of the [Court’s] two rulings [Doc. 180
and Doc. 182] is that after June 28, 2012, thexe no contract between the parties”, Bar J is
elsewhere arguing that its First Amended Complaieges that an implied contract between the
party exists and is seeking to amend this comptaispecifically allege that the parties formed
an implied contractSeeDoc. 242 at 1 (Bar J’'s motion for leave to file second amended
complaint in order to “clarif[y] that the comict Fisher breached was either the ESA or a new
express or implied contract withe same terms as the ESA'@esalso Tr. at 81-82 (“[W]e
continue to think that the First Amended Complais it stands would cowéhese three things. .
.One, that a breach of express contract includesmhyre the parties’ ability to prove an implied
contract if the expressontract does not come to fruitiorr feome reason.”); Tr. at 83 (“if for
some reason in the proof, the Court comdhaéaconclusion that there was not an express
contract, we still get to ask the Court to ades an implied theory)” Thus, Bar J itself
acknowledges that there are more than tweap even if the ESA was not renewed — for
instance, Bar J asserts, {haties may have been operating under an implied coftract.

In addition to arguing that Fisher wasr@spasser, Bar J makes a less-developed
argument that “the necessary duty element and the representation becomes immaterial . . . since
Fisher had no contractual right to be on thepprty.” Doc. 197 at 10. At oral argument Bar J
asserted that because it could have excludeeiFisbm the property at any time after the ESA
expired, Fisher had no justifiable reliance.atr125. Read broadly, this argument could go to
the question of duty. Because Bar J could exckigleer from the property at any point before

the lease between Bar J Trucking and the Buatided in January 2015, the argument goes,

" Whether Bar J may proceed on its implied contractrthiscthe subject of Fisher’s motion to dismiss or

for summary judgment (Doc. 241) and Bar J's motion for leave to file a second amended complaint (Doc.
242). The Court will further address Bar J's impliethitact theory when it issues its Orders on these
separately pending motions.
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Fisher could have no expectation that it wouldalb@wed to stay on the property regardless of
whether the lease between Bar J Trucking and teblBuvas renewed. If Fisher had no right to
stay on the property, the argument continues, JBed no duty to inform Fisher whether the
lease would be renewed and, to éixéent Fisher chose to stockpifeaterial, it did so at its own
risk. To the extent this argument is viablguestion exists as to whether Bar J developed it
sufficiently to preserve it.

Assuming Bar J did preserve the argument,dw@w, the existence of material questions
of fact prevent the argument from being succes#ftihe summary judgment stage. As the New
Mexico Court of Appeals stated Aear, “[i]f there are disputed facts bearing upon the existence
of the duty, as for example the defendant’s kndg#eof the fact, the other’s ignorance of it or
his opportunity to ascertain it,dlcustoms of the particular tedr the defendant’s knowledge
that the plaintiff reasonably expediim to make the disclosuregthare to be determined by the
jury under appropriate instructioas to the existence of the dutzar, 2003-NMCA-062, § 71.
The Court has already indicated in its prior Q@in(Doc. 183) that there are numerous issues of
fact concerning Fisher’s misrepresation claim. The same is tras to the duty question. All of
the factors the Court should consider in detemmginvhether a duty to dikase exists are either
disputed or not yet factually ddeped. Thus, the Court determineattinaterial disputes of fact
similar to those set forth iAzarpreclude the granting of Bar J's motion for summary judgment
with regard to Fisher's misrepresentation claims.

b. New Mexico Unfair Practices Act (NMUPA) Counterclaim (Count I1)

The New Mexico Unfair Practices Act (NMUP Arohibits “[u]nfairor deceptive trade

practices and unconscionable &gafactices in the conduct afly trade or commerce.” NMSA

1978, § 57-12-3 (1971). The NMUPAfdees an “unconscionableaitie practice” as “an act or

20



practice in connection with the sale. or in connection with the offering for sale . . . of any
goods or services . . . that to a person’s detrimentakes advantage of the lack of knowledge,
ability, experience or capacity of a persomtgrossly unfair degreeSection 57-12-2(E). The
NMUPA defines an “unfair or deceptive trade practice” as

an act specifically declared unlawful pursumthe Unfair Practices Act, a false

or misleading oral or written statemewisual description oother representation

of any kind knowingly made in connection withe sale, lease, rental or loan of

goods or services . . . by a person inrggular course of the person’s trade or

commerce, that may, tends to or does deceive or mislead any person.
Section 57-12-2(D). The statudéso enumerates eighteen typégsonduct that constitute an
unfair or deceptive trade practidd. Relevant to this case isising exaggeration, innuendo or
ambiguity as to a material fact or failing to statmaterial fact if doingo deceives or tends to
deceive.” Section 57-12-2(D)(14). New Mexicouets have found that there are three essential
elements to a NMUPA claingee Hicks v. Eller2012-NMCA-061, 1 17, 280 P.3d 304. To

prevail on a NMUPA claima plaintiff must prove:

(1) the defendant made an oral or writegatement, a visual description or a
representation of any kind that svaither false or misleading;

(2) the false or misleadimgpresentation was knowingtgade in connection with
the sale, lease, rental, or loan of goods or servicé®iregular course of the
defendant’s business; and

(3) the representation was of the typattimay, tends to, or does deceive or
mislead any person.

Id. (internal citation omittedkee Diversey Corp. v. Chem-Source Cotp98-NMCA-112,
17, 965 P.2d 332 (“The gravamen of an unfair tiadetice is a misleading, false, or deceptive
statement made knowingly in connection whke sale of goodsr services.”).

For purposes of its NMUPA claim, Fisher gis that the relationship between the parties

was that Bar J would sell, andsher would purchase, materiahth-isher mined from a sand and
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gravel mine located on the Pueblo. Doc. 4hghded Counterclaims) § 140. A material aspect
of this relationship was the continued existef a lease for the me that non-party Bar J
Trucking held with the Puebldd. § 142. Fisher alleges that,an April 22, 2013 meeting
between the parties, Bar J advised Fisherttiealease had been renewed for an additional ten
years.d. 1 79. Fisher claims that Bar J, howeVvexd actual and/or cotnactive knowledge
before this meeting that the lease was in jedypaf being cancelled and/or not renewed due to
Bar J Trucking’s failure to make royalty payments to the Puddhl§f 92-93, 143. Bar J also
knew, according to Fisher, that the BIA ultimateancelled the lease, and that the Pueblo was
concerned mining operations were ongoing evem dfeedecision to cancéie lease had been
made.ld. 11 143-44. Fisher alleges that Bar hinvetld this information from Fished. 1 145-
46. Unaware of the issues surroumpdihe lease, Fisher continuedmine, process and stockpile
material at the mine and had approxima&d{,000 tons of stockpiled material by August 2014
when it discovered throughnews article that the lease had been cancédlefl.80. Fisher
claims that Bar J violated the UPA because:

147. Bar J did not inform Fisher that the BIA had cancelled the Lease.

148. Bar J did not inform Fisher that Bar didking had failed to make royalty payments
to the Pueblo.

149. Bar J did not inform Fisher about theeblo’s concerns that mining operations
were continuing after theancellation of the Lease.

150. Bar J took advantage of Fisher’s lack of knowledge to a grossly unfair degree when
it allowed Fisher to continue mining opgoas when the Lease was in jeopardy of
cancellation and/or non-renewal.

SeeDoc. 49. Fisher claims it suffered actual dgesdue to the loss tife stockpiled material,

which it estimates was worth approximately $2.5 to 3 million dolldrg]{ 86, 151.

22



In its motion, Bar J argues that FishedBIUPA claim must fail beause the relationship
between the parties has to be premised on tiseeexe of a contract, and the Court has already
ruled that neither the ESA nor any other contFasher alleges existed was in effect during the
relevant time period. Doc. 197 at 12. Stated differently, Bar Jitsafiggiment appears to be that
Fisher's NMUPA claim must be gendent on the existence of@tract between the parties and
that without a contract Bar J had no obligatiodiszlose any information regarding lease issues
to Fisherld.; see alsdoc. 234 at 13-14. The Court disagrees the existence of a contract is a
prerequisite to a successful NMUPA claim.

First, the plain language of the NMUPA doex support Bar J's argument that a contract
must exist for the sale of goods or service®re a NMUPA claim can be brought. “Since the
UPA constitutes remedial legislati,” the Court interprets its stabry provisions “liberally to
facilitate and accomplish its purposes and inte@uyynh Truong v. Allstate Ins. C@010-
NMSC-009, 1 30, 227 P.3d 73tate ex rel. King v. B & B Inv. Group, In2014-NMSC-024, |
48, 329 P.3d 658 (“It is the task thie courts to ensure that tbafair Practices Act lends the
protection of its broad applicati to innocent consumers.”). Thalevant statutory provisions do
not require a contract for the sale of goods or services. Rathemtine $troadly prohibits
misrepresentations madim ‘tonnection wittihe sale . . . of goods eervices.” Section 57-12-
2(D)-(E) (emphasis addedyee also Lohman v. Daimler-Chrysler Corp007-NMCA-100, 1
21, 166 P.3d 1091 (indicating that use of the conjuaphrase ‘in connection with” signifies
that the NMUPA is “designed to encompass@alrarray of commerciatlationships.”).

Further, New Mexico cases have not hiblat a contractual relationship between the
parties is a required element of a NMUPA claBee, e.gHicks 2012-NMCA-061, § 17

(setting forth elements of NMUPA claintevenson v. Louis Dreyfus Cqrp991-NMSC-051,
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1 13, 112 N.M. 97 (sameQarl Kelley Constr. L.L.C. v. Danco Tech856 F. Supp. 2d 1323,
1339 (D.N.M. 2009) (indicating that a NMUPA clains‘imore like a tort claim than a contract
claim” and that although conduct giving rise tbraach-of-contract claim can be relevant to a
NMUPA claim, the latter is not “a suit on thentmact but a suit under ause of action that New
Mexico’s legislature has enacted fdlegedly unfair trade practices.9ee also Walker v.
Emergency Staffing Sols., In2017 WL 3206641, at *7-8 (D.NI. 2017) (discussing the
elements of a NMUPA claim and concluding tl{#io be sure, the UPA is not limited to
misrepresentations that occur at the tthie parties enter ia a contract.”).

The New Mexico Court of Appeals’ decisionlinhmanfurther supports the Court’s
interpretation of the NMUPA. The court imhmanheld that the plaintiff could bring an action
under the NMUPA even though no commerciahaction between the parties existed. 2007-
NMCA-100, 1 33. The case involved the saleelhicles equipped with allegedly defective
seatbelts. The plaintiff allegedahdefendants — a vehicle manufacturer and a testing company —
made misrepresentations regarding the safetyeadeltbelts, includingsuing fraudulent safety
certifications, in order to enable the downstreszate of vehicles by dealers/distributors in the
United States, and that consumers were deceived into purchasing these Jdhigiés.
However, the plaintiff's complaint did nobntain any allegationsoacerning transactions
between the parties; rather, the misrepresentaat issue impacted downstream sales by and
between third partiesd. 11 29-30. Defendants sought to dismiss the NMUPA claims on this
basis, arguing that, in the absence of such adrdion, the plaintiff codl not “establish that any
representation [was] made in contien with the sale of goodsld. § 28.

The court rejected this argument, holding tiilaé plain language of the act and the

underlying policies suggest that a commercialdaation between a claimant and a defendant
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need not be alleged in order to sustain a UPA cldithn § 33. Based ohohman New Mexico
courts have described the relationship betweermpé#uties for purposes of a NMUPA claim as:

While we agree thdtohmandoes not require a traaxgion between a claimant
and a defendant,ohmandoes stand for the propositi that the plaintiff must
have sought or acquired goods or servares the defendamiust have provided
goods or service$d. We understand this to mean that the plaintiff does not
necessarily have to purchase the profhach the defendant, but that somewhere
along the purchasing chain, the claimantplidchase an item that was at some
point sold by the defendant.

Hicks 2012-NMCA-061, § 20see also Maese v. Garref014-NMCA-072, 1 19, 329 P.3d 713
(holding that the NMUPA “dognot require a showing that the defendant made a
misrepresentation in the course of selling a pcodu services to the plaintiff’ and finding, in
that case, immaterial that the plaintiffs didt specifically compensate the defendants for
financial services rendered, wkdhe defendants received comgesion from third parties for
investment advice that led the plaifstto purchase their products).

These cases dictate that a contract betwezparties is not asgessary precursor to a
NMUPA claim. Furthermore, Fisher has alldgerelationship betwedhe parties that is
consistent with this case law -- i.e., that Barak the seller of aggregamaterial that Fisher
mined and then purchase&teeDoc. 149, 1 140. Thus, basedtbe plain language of the
NMUPA and the foregoing case law, the Court rej@&zdr J's argument that the expiration of the
ESA and the Court’s dismissal of other contralctleims/counterclaims acts as an automatic bar
to Fisher's NMUPA claim.

In its reply brief, Bar Jantends that Fisher's NMUPA claim also fails because the
alleged misrepresentations at issue concesheffis mining operations, and “mining operations
are not the sale @ good or service.8eeDoc. 234 at 14. The first pblem with this argument is

its late appearanc8eeGutierrez v. Cobqs341 F.3d 895, 902 (10th Cir. 2016) (“a party waives
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issues and arguments raised fa tinst time in a reply brief’)See alsd?lant Oil Powered

Diesel Fuel Sys., Ine. ExxonMobil Corp.2012 WL 1132527, at *15 (D.N.M. Mar. 22, 2012)
(“[R]eply briefs reply to arguments madethe response brief-they do not provide the moving
party with a new opportunity to present yet anotbgune for the court’s consideration.”) (internal
citation omitted)Moreover, this argument was not the fe@f Bar J's reply brief. Instead, Bar J
devoted less than three full lines to the argunreatsection of its reply brief that primarily
argued that a legally cognizalalaty or relationship is requirddr a NMUPA claim. Doc. 234 at
13-14.

The second problem with this argument @ttit fails to recograe the nature of the
relationship between Bar J and Fashit is true that Fisher med material. It is also true,
however, that Fisher’s sole purpose in mining thaterial was to purchase it. While it was
incumbent on Fisher to obtain (mine) the matet bought, it was the buying and not the mining
that defined the relationship beten Bar J and Fisher. Fishedh®o financial incentive to mine
any material that it did not intend to purchaseotimer words, the relationship between Bar J and
Fisher was that of supplier and custon8geDoc. 240 at 22. As a result, the Court concludes
that if Bar J made the false statement(s) Fislleges Bar J made, Bar J made the statement(s)
“in connection with” the sale of goodSeel.ohman 2007-NMCA-100, T 30 (the NMUPA does
not “require a misrepresentationthe course oé sale between plainti#ind defendant; it merely
requires that a misrepresentation be ‘madsonnection wittthe sale . . . of goods’ generally.”
(omission in original)).

Lastly, Bar J summarily raises a mathtyaargument, contending that the alleged
representations at issuere not material to Fisher’s relatghip with Bar J during the relevant

time period. Doc. 197 at 12. As stated earliecti®a 57-12-2(D)(14) of the NMUPA provides
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that unfair or deceptive tradegatices include “using exaggeration, innuendo or ambiguity as to
a material fact or failing to ate a material fact if doing so@®ves or tends to deceive.” New
Mexico courts have relied upahis provision to find that thEMUPA imposes an affirmative

duty “to disclose material facts reasonabdg@ssary to prevent astatements from being
misleading.”Dollens v. Wells Fargo Bank, N,£2015-NMCA-096, { 14, 356 P.3d 531 (quoting
Smoot v. Physicians Life Ins. CA004-NMCA-027, 1 15, 87 P.3d 545¢e also Azar v.
Prudential Ins. Co. of Am2003-NMCA-062, 1 65, 71, 68 P.3d 909. Fisher's NMUPA claim
expressly relies on Section 57-1252(14) and further alleges ththte status of the lease was a
material aspect of its relationghwvith Bar J. Doc. 49, Y 138, 142.

Thus, in response to Bar J's materiality argutnEisher alleges that Bar J had a duty to
disclose material information regling the status of the leadar J disagrees that such a duty
existed, arguing that information regarding thase was immaterial because there was no
contract between the parties2013 and 2014. “The existence of a duty is dependent on the
materiality of the facts.Smoot 2004-NMCA-027, § 15. “Ordinarilfthe question of materiality
is one of fact."Azar, 2003-NMCA-062, | 73. Therefore, ‘tsumary judgment is not appropriate
if the underlying facts giving ris® the duty are in disputeld. { 71. “If there are disputed facts
bearing upon the existence of the duty, as for gkatme defendant’s knowledge of the fact, the
other’s ignorance of it or his opponity to ascertain it, the custorothe particular trade, or the
defendant’s knowledge that the pitiff reasonably expects him make the disclosure, they are
to be determined by the jury undgppropriate instructions &s the existence of the dutyd.

That is the case here. There is no questionpidmaies dispute what trapired during the April

22, 2013 meeting. Because there aseiés of fact regarding the materiality of the undisclosed
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information regarding the leasejs inappropriate to grasummary judgment to Bar J as a
matter of law on this aspeat Fisher's NMUPA claim.
c. Breach of Implied Covenant of Good Faith and Fair Dealing (Count V)

Declaratory Judgment (Count VI)

Fraudulent Inducement (Count VI1I1I)

Bar J lastly moves for summajudgment or dismissal of Fisher’s counterclaims for
breach of the implied covenant of good faith &éiddealing (Count V)declaratory judgment
(Count VI), and fraudulent inducement (Count VIIh.its response, Fisher concedes that the
Court’s prior rulings have rendered these claino®nand that it will therefore not pursue th&m.
Doc. 224 at n.1. The Court therefore disses these claims with prejudice.

1. CONCLUSION

Based on the foregoing, Bar J's v (Doc. 197) is granted art and denied in part.

Counts V, VI, and VIII of Fisher's counteatims are hereby dismissed with prejudice.

Stre 14

UNITED STA?@MAGISTRATE
Presiding by Consent

8 As Fisher confirmed at the hearing (Tr. at 136), it mistakenly referred to Count VII instead of Count
VIl in its response brief. The Court dismissed Count VIl in a prior ruBeeDoc. 182.
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