Ellen Cronin Badeaux, LLC et al v. SonicSEO.com, LLC et al Doc. 46

INTHEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

Ellen Cronin Badeaux, LLC, et al.,

Plaintiffs,
VS. No. 15-CV-0492-M V/WPL

SonicSEO.com, Inc.,
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the court on Defendamlotion to Dismiss Plaintiff's
Second Amended and Supplemental Complaint for Breach of Contract and Damages, Doc. 36,
filed March 14, 2016. For the reasons stataéiheDefendant’s Motion to DismissBEENIED.

BACKGROUND

The allegations in the Second Amended Clamp (“SAC”) supporting Plaintiff's claims
are consistent with those set forth in the tFksmended Complaint (“FAC”), and are fully set
forth in the Court's Memorandum Opinion and Order dated January 27, 2016. Doc. 34. The
Court incorporates those facts by referenceeine By way of summar Plaintiff Ellen C.
Badeaux, LLC, a law firm in Louisiana, coatted with Defendant thorneyLocate.com, later
SonicSEO.com (“SonicSEQ”), for “website vidopment, maintenance and search engine
optimization.” Doc. 35 | 4. Defendant SonicSEQ®@eggl to create a “Diamond Package website”
for Plaintiff, which entailed “50 pages of Cliemtebsite Content, and links page,” and the
creation of a website for the Plaffiti‘http://edbadeaux.com.” Doc. 35 { 5.

After Plaintiff's AOL email account wakacked and rendered no longer accessible,

Plaintiff contacted SonicSEO and informed iattiher email had been hacked and contact
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information on her website needed to be changedc. 35 { 6. SonicSEO assured Plaintiff that
corrections had been made to her webdde.After these assurances, Plaintiff “expressed
concern” to SonicSEO that her website traffaxd decreased by a third ohg the fourth quarter

of 2013 and a half during the first quarter28f14. Doc. 35 § 7. To determine whether emails
were being sent to the correct email addiissntiff “went to both her mobile...and desktop

website[s] and sent test emails and contacts.” B6c] 10. Of the six emails that Plaintiff sent,

only one email, sent from her mobile websitgs received by Plaintiff in the correct email

inbox. Id.

Plaintiff then contacted both SonicSE@daher information technology (IT) and email
provider, Microland Computsr Inc. (“Microland”). Id. Microland determined that, while
Plaintiffs email address on her desktop, whiwas created, maintained and designed by
SonicSEO, was visibly changed, the link for ldexssktop website email and all client-contact
forms for both her mobile and desktop emails wseneding all contacts to her former AOL email
address, which had been p@ysly rendered inaccessiblil.

The initial Complaint in tls matter was filed on Jamyal4, 2015 as a “Petition for
Breach of Contract and Damages” in the 22hdlicial District Pash of St. Tammany,
Louisiana. Doc. 1-1. The Complaint alleged oblgach of contract @ims. After Defendants
filed a Notice of Removal, the First AmendettaSupplemental Petiticior Breach of Contract
and Damages (“FAC”) was filed in the United Staastrict Court for tle Eastern District of
Louisiana on May 19, 2015. Doc. 9. The FAC exged on the initial Goplaint by including
several additional allegations referring toglgence, including negligent hiring, failing to

properly supervise personnel and hawappr procedures, etc. Doc. 9 T 9.b.



In its prior Memorandum Opinion and Ordgranting in part Defendants’ Motion to
Dismiss Plaintiffs’ First Amende Complaint, Doc. 34, this Caudismissed the individually
named plaintiff and defendant, finding that thdividually named plaintiff was neither a party
to, nor a third-party beneficiary of the agreement at isdu@t 6, and that the allegations failed
to pierce the corporate velil in order to kaahe individually named defendant liabie, at 7.

The remaining Plaintiff, Ellen C. Badeaux, LLCPlaintiff’), filed its Second Amended
Complaint (“SAC”) on February 24, 2016, Doc. 28though the SAC amends the parties to the
suit, the allegations remain unchanged from the FAC. The SAC lists six breaches of contract,
including failure “to correct coded website links . to maintain the website . . . to monitor
website activity . . . to test the six points ofbsie contact . . . to veew the code behind the
website it created and designed; and . .actoas a reasonable and prudent person would under
the same or similar circumstances . ld.”f 12. The SAC does not ci¢here these obligations
originate in the contract, but states that Defahdeas in “breach of its covenant of good faith

and fair dealing in failing to perform rudentary obligations under the Agreement and its
actions caused economic and personal injury to plainkiff.§ 15.

Plaintiff also claims in the SAC that Defemdas liable for netigent hiring, failures to
train and supervise personnel, and failures e h@oper procedures in place that would have
avoided Plaintiffs damagedd. { 13, stating that “[b]Jecause defendant’'s misconduct was
wanton, reckless, and fell far short of industryndtrds and resulted in harmful consequences to
a substantial certainty, plaintiffs’ losses and dgesawere caused by defentla gross fault, and
the limitation of liability clause in the Agreamt between [Plaintiff] and [Defendant] is null and

void under New Mexico law.1d. § 14.



LEGAL STANDARDS

l. Motion to Dismiss

Motions to Dismiss under Rul&2(b)(6) of the Federal Rudeof Civil Procedure seek
dismissal of a complaint for “failure to statelaim upon which relief cabe granted.” Fed. R.
Civ. P. 12(b)(6). To withstand a motion to diss) the complaint must contain enough factual
allegations that the claim plausible on its faceSee Ashcroft v. Igbab56 U.S. 662, 678 (2009)
(citing to Bell Atlantic Corp. v. Twomb)Jy\650 U.S. 544 (2007)). Facial plausibility exists “when
the plaintiff pleads factual content that allows tloeirt to draw the reasahle inference that the
defendant is liable for the misconduct allegetibal, 556 U.S. at 678 (citing'wombly.
However, mere “threadbare recitals ofetlelements of a cause of action, supported
by...conclusory statements, do not suffice [to establish plausibillty].”

“The Court must accept all of the well-pleaddtegations of the complaint as true and
must construe them in the light mdavorable to the [non-moving party]David v. City and
County of Denverl01 F.3d 1344, 1352 (10th Cir. 1996) (citingGagan v. Norton35 F.3d
1473, 1474 n. 1 (10th Cir. 1994)). “A complaint mag dismissed pursuant to [Rule] 12(b)(6)
only “if the plaintiff can pove no set of facts taupport a claim for relief.’David, 101 F.3d at
1352 (citing taJojola v. Chavezs5 F.3d 488, 490 (10th Cir. 1995)) (emphasis added).

Rule 8(a)(2) of the Federal Rules of CivibPedure states that, “A pleading that states a
claim for relief must contain a st and plain statement of theach showing that the pleader is
entitled to relief.” A recitatiorof “facts upon which relief can bgranted” does not necessitate
pleading the prima facie elements of a claBee Swierkiewicz v. Sorema, N234 U.S. 506,

510-512 (2002). “Specific facts are not necesstimy;statement need only ‘give the defendant



fair notice of what the...claim is and the grounds upon which it reKtsalik v. United Air

Lines 671 F.3d 1188, 1192 (10th Cir. 2012) (citingstackson v. Parduss51 U.S. 89 (2007)).

Breach of Contract

The parties agree that New Mexico law agplto the Breach of @htract claim. Under

New Mexico law, “[t]he plaintiff's burden of pof...in any action for breach of contract [is to

prove:] the existence of a [contract], the breach thereof, causation, and darGagesd Real

Mobile Home Park P’ship v. Wolfd19 N.M. 436, 442 (1995pyerruled on other grounds by

Sunnyland Farms, Inc. v. Central N.M. Elec. Co-op, 8@4.,P.3d 387 (2013)).

DISCUSSION

Plaintiff's Second Amended Complaint @ks Defendant breached the contract:

1. By failing to correct coded website links;

2. By failing to maintain the website;

3. By failing to monitor website activity;

4. By failing to test the six pats of website contact;

5. By failing to review the ade behind the websitedteated and designed; and

6. By failing to act as a reasonable gmddent person wouldnder the same or
similar circumstances, and any and alestacts of negligence and breach of
contract that may appear at the Itieereof, which acts of negligence and
breach of contract were a proximatase of the damages in question.

Doc. 35 at 5.

Defendant seeks dismissal of the @&t Amended Complaint asserting that:

1.

2.

Plaintiff failed to state how Sonic breach&dcontract with Rlintiff or cite to
the contractual provisions thatiitiff claims Sonic breached; and

Plaintiff failed to allege that the coatit created an obligan on the part of
Sonic to do the acts Plaintdileged Sonic failed to do.



Doc. 37 at 2-3. Defendant further asserts that thetract contains no language mandating the
creation of a links page, nor does the cont@mitain any language @&hwould require the
Defendant to link the website to Plaintiff's email addr&eeDoc. 37 at 3.

The 2-page contract states that Defendaas ‘&xpertise in top search engine placement
services” which “are focused ontopizing client's website for the following five major search
engines: google.com, bing.com, aol.com, yahmo,cand msn.com.” Doc 41-1 at 1. The primary
provision in the contradtates that Defendant:

“[Defendant] will create a Diamond Packagebsite for Client for the Term and

at the Price specified below. A DiamoRdckage website includes 50 pages of

Client website Content, and a links pa@dient website content consists of any

and all information regarding Client camed on Client's website. Client is

responsible for providing the Client wallescontent except as described below.

Failure of Client to provide or approvertent for Client’'s wbsite will not alter

Client’s obligation to make paymeas set forth in this agreement.”
Id. Secondary provisions in the contract st@yePlaintiff and Defendant will “agree on the
focus” of Defendant’s services; (i) Defendavitl provide copyrighting sevices; (iii) Defendant
will provide search engine placement services for Plaintiff's website; and (iv) Plaintiff will pay
Defendant $999 per month to maintain servideThe second page ofeftontract contains only
general terms and conditiond, Pg. 2.

Plaintiffs Second Amended Complaint stateslaim because it identifies six areas with

specific conduct, quoted abagugy which Defendant allegly breached the contra@eeFed. R.

Civ. P. 8(a)(2-3) (“A pleading that states aiai for relief must ontain...a short and plain

1 On Reply, Defendant raises a new argument that Plaintiff agreed to a disclaimer provision among the General
Terms and Conditions attached to the agreement that prevents Plaintiff from obtaining relief in this case. Doc. 41 at
2-4. The provision states that “So8EO specifically disclaims any wantg regarding placement on any search
engine, the number of persons who will access your website or the ranking or appearance of client's website as a
search result for a particular search term or phradedt 2. The Court rejects this argument for two reasons. First,
Defendant cannot raise a new argument on reply if it would prejudice Plaintiff to not have an opportunity to
respondPippin v. Burlington Resources Oil and Gas CGb10 F.3d 1186, 1192 (10th Cir. 2006). Second, even if
Defendant had raised this argument in its motion, thisigimv appears to be irrelevant because Plaintiff's claims

arise out of an alleged faulty link to her email address, not low traffic to her website.
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statement of the claim showing that the pleadentitled to relief and a demand for the relief
sought...”). Defendant’s assertions that the contiaits to state a claim,dzause it fails to cite
the contractual provisions that Defendant bredgclgenot persuasive. There is only one primary
provision regarding Defendant: the obligation teate a website for Plaifit That provision,
guoted above, is general, vague, and does not igéindéifspecific actions Defendant must take to
create the website and maintain search engine placement services.

By setting forth the six areas of specifienduct which form the Isés of her breach of
contract claim, Plaintiff hassaerted enough factual ajkgions to give Defendant fair notice of
her claims and the grounds on which they 8seKhalik, 671 F.3d at 1192 (“Specific facts are
not necessary; the statement need only give tfendant fair notice of what the...claim is and
the grounds upon which it rests.”) (quoted authooityitted). Those alleged facts are sufficient
to state a claim for breach of comdrahat is plausible on its facBeeDavid, 101 F.3d at 1352
(“The Court must accept all of the well-pleaddigégations of the complaint as true and must
construe them in the light most favoratie the [non-moving party]) (quoted authority
omitted).

IT IS ORDERED that Defendant’s Motion to Disss Plaintiff's Second Amended and
Supplemental Complaint for Breach of Contractl Damages, Doc. 36, filed March 14, 2016, is
DENIED.

Dated this 3rd day of October, 2017.

'UNITED STATES DISTRICT JUDGE



