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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JOSHUA SAIZ,
Plaintiff,

VS. Nol5CV 587JAP/JHR

GERMAN FRANCO, individually and

in his official capacity,

JOHN DOE, Corrections Officers 1-4, in

their individual capacities,

STATE OF NEW MEXICO,
Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Joshua Saiz (Plaintiff) alleges that while he was an inmate at the Penitentiary of
New Mexico (PNM), he was wrongfully incameged for several months in disciplinary
segregation (solitary confinement) and loist good-time credityhich resulted in his
confinement for 248 days beyond his release &#ePLAINTIFF'S FIRST AMENDED
COMPLAINT TO RECOVER DAMAGES FOEPRIVATION OF CIVIL RIGHTS AND
STATE LAW (Doc. No. 18YAmended Complaint) SeeAm. Compl. 1 3.) Plaintiff contends
that Defendant German Franco (Warden Frandéranco), Warden of the PNM, failed to notify
him and other prison officials that the decisioagaig Plaintiff in disciplinary segregation was
reversed on appeal and that Warden Frarfedisgre caused Plaintif§ wrongful incarceration

beyond his release datéd.(1 58.) Warden Franco moves farmmary judgment on Counts |, I,

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2015cv00587/322725/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2015cv00587/322725/61/
https://dockets.justia.com/

and IV, the remaining counts of the Amedd2omplaint, arguing qualified immunityPlaintiff
brought his claims under 42 U.S.C. § 1983 for \tioles of Plaintiff's constitutional rights under
the Fourteenth Amendment’s due processsggCount I), the Eighth Amendment (Count Il),
and the First Amendment (Count I¥/).
l. STANDARD OF REVIEW

A. SummaryJudgment

Summary judgment may be granted if “thevant shows that there is no genuine dispute
as to any material fact and thmvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). When applying this standard, the Cexdmines the factual record and reasonable
inferences therefrom in the light most faable to the party opposing summary judgment.
Applied Genetics Intl, Inc. v. First Affiliated Sec.,.I&12 F.2d 1238, 1241 (10th Cir. 1990).
The party seeking summary judgment bears tii@libburden of “show[ing] that there is an
absence of evidence to supipitre nonmoving party’s caseBacchus Indus., Inc. v. Arvin

Indus., Inc, 939 F.2d 887, 891 (10th Cir. 1991) (imtak quotation marks omitted). Once the

1 On March 1, 2016, Franco filed GERMAN FRANCO’S MOTION FOR SUMMARY JUDGMENT BASED ON
QUALIFIED IMMUNITY (Doc. No. 23) (Original Motion orOrig. Mot.). On April 20, 2016 Plaintiff filed
PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT GERMAN FRANCO’S MOTION FOR
SUMMARY JUDGMENT BASED ON QUALIFIED IMMUNITY (Doc. No. 30) (Orig. Resp.) arguiirger alia,
that the Court should allow discovery under Fed. R. Ei\66(d). On June 17, 2016, Franco filed REPLY IN
SUPPORT OF GERMAN FRANCO’S MOTION FOR SUMMARY JUDGMENT BASED ON QUALIFIED
IMMUNITY (Doc. No. 39) (Orig. Reply). On March 23, 2017, United States District Judgéhvistina Armijo
entered a MEMORANDUM OPINION AND ORDER (Doc. No. 46) deferring decision on the Original Motion to
allow limited discovery. During the sttovery period, Plaintiffeceived documents andtothe depositions of
Warden Franco, Larry Phillips, Cathleen Catanach, and Shannon, the State-Wide Legal Access Monitor for the
PNM. After discovery was completed, the parties were ordered to submit simultaneous btiefsher 20, 2017
and responses on November 3, 2E8eORDER AMENDING DEADLINES FOR FILING JOINT BRIEFS (Doc.
No. 51). On October 20, 2017, Franco filed &PRUEMENTAL BRIEF IN SUPPORT OF GERMAN FRANCO’S
MOTION FOR SUMMARY JUDGMENT BASED ON QUALIFIED IMMUNITY (Doc. No. 56) (Suppl. Mot.),
and Plaintiff filed PLAINTIFF'S SUPPLEMENTAIRESPONSE IN OPPOSITION TO DEFENDANT GERMAN
FRANCO’S MOTION FOR SUMMARY JUDGMENT BASED ON QUALIFIED IMMUNITY (Doc. No. 55)
(Suppl. Resp.) On November 3, 2017, FranlenfREPLY TO PLAINTIFF'S SUPPLEMENTAL RESPONSE
(Doc. No. 58) (Supp. Reply), and Plaintiff filed PLAINTIFF'S RESPONSE TO DEFENDANT GERMAN
FRANDO’S SUPPLEMENTAL BRIEF IN SUPPORT OIS MOTION FOR SUMMARY JUDGMENT BASED
ON QUALIFIED IMMUNITY (Doc. No. 57) (Supp. Brief).

2 Count IIl of the Amended Complaint has been dismisSedMEMORANDUM OPINION AND ORDER (Doc.
No. 44).



movant meets this burden, Rule 56 requiresaipposing party to denate specific facts
showing that there is a genuine issue for tAalderson v. Liberty Lobby, In&77 U.S. 242, 256
(1986). In considering a motion for summary jodmnt, the Court must “determine whether the
evidence proffered by plaintiff would be sufficieiitbelieved by the ultimate factfinder, to
sustain her claim.Foster v. Alliedsignal, Ing293 F.3d 1187, 1195 (10th Cir. 2002).

B. Qualifiedimmunity

When an individual defendant assertsldjgal immunity from a claim brought under 42
U.S.C. § 1983, the court analyzes the deferislambtion for summary judgment differently.
“The doctrine of qualified immunity protects public or govesant officials ‘from liability for
civil damages insofar as their conduct doetsvwaate clearly established statutory or
constitutional rights of which aasonable person would have knowrR&arson v. Callahan
555 U.S. 223, 231 (2009 oting Harlow v. Fitzgerald457 U.S. 800, 818 (1982)). Once a
defendant asserts qualified imniynthe plaintiff bears the burden of satisfying a “strict two-
part test."McBeth v. Himess98 F.3d 708, 716 (10th Cir. 2010) (citation omitted). The plaintiff
must establish 1) that the defendant violaexbnstitutional and 2) that the right was clearly
established at the time tife defendant’s conduc@ourtney v. Oklahoma ex rel., Dep’t of Pub.
Safety 722 F.3d 1216, 1222 (10th Cir. 2013). “If the pldfrfails to satisfy either part of this
two-part inquiry, the court must gratine defendant qualified immunitytiesse v. Town of
Jackson, Wyo541 F.3d 1240, 1244 (10th Cir. 2008) (quatasi omitted). But, if the plaintiff
succeeds in carrying his two-part burden, the bustiéits to the defendant to show there are no
remaining material issues of fabat would defeat qualified immunitiestate of Booker v.

Gomez 745 F.3d 405, 412 (10th Cir. 2014).



Il. BACKGROUND

A. DisciplinaryDecison and Internal Appeal.

On May 27, 2013, Plaintiff was an inmate at the PNM housed in the L-Pod, Level V.
(Am. Compl. § 10.) On that date, Correctiorffice@r J. Barger (CO Bager) accused Plaintiff
and all of the other inmates in the L-Rafdbrutally assaultig another inmateld. 1 11.) On
June 13, 2013, an evidentiary hearing was hefdre Hearing Officer Andrew Wagner
(Wagner). (Orig. Mot. UMF 6.) Hearing Oéer Wagner found Plaintiff guilty of three
misconduct charges and recommended the faréeof Plaintiff’'s good-time credits and
reassignment to a disciplinary segregation unit for 240 di 4] {5; Orig. Mot. UMF 6.) On
June 17, 2013, Franco, then the Acting Warden of the PBipproved Hearing Officer
Wagner’'s recommendation. (Supp. Resp. UMF W.)lifaappealed that decision. On July 1,
2013, Franco, as Warden of the PNM, issaé&kport of Disciplinary Appeal upholding the
disciplinary decision. (Am. Compfl 16; Supp. Resp. UMF X.) Plaiffis credit for five months
and seventeen days of good-time was forfeitedydm®moved to the disciplinary segregation
unit, and he was denied additional good-timeddrwhile he was in disciplinary segregation.

(Am. Compl. 173

% In May 2013, Franco was the Acting Warden of the Pk8fipp. Resp. UMF W.). On July 1, 2013, Franco was
named Warden of the PNM. (Supp. UMF X.)
* Franco testified,

Q. Do you have any sense of what your indivihaticipation was in [Plaintiff's] appeal process as you
sit here?

A. My participation in the appeal process, the ingipbeal process is to review the case, you know, and
then make a decision on the facts that are presentee Ime¢o In regard to the appeal process that is taken
to Central Office, | have no involvement.

Q. All right. Are you aware that yoeviewed and approved the Heagri@fficer’s initial determination in
[Plaintiff's] case?

A. Yes.

Q. And you did that in the capaciig an acting warden; is that right?

A. Yes.

Q. And are you aware that subsequent to th&ir{fff] appealed and that you upheld the Hearing
Officer’s decision.



B. Appeal to the Secretary of the NMCD.

Plaintiff appealed Warden Franco’s ReporDadciplinary Appeal to the Secretary of the
New Mexico Corrections Department (NMCDId.(1 19.) In 2013, Larry Phillips, the Statewide
Grievance-Appeals Coordinator for the NMCD, hadddliscretionary appesafor all eleven of
New Mexico’s adult prisons. (Orig. Mot. UM13; Supp. Resp. Ex. 2, Phillips Dep. 6:17-19.)
Mr. Phillips reviewed the written record assoethtvith each appeal and made recommendations
to the Secretary’s designe&d.(9:3-7.) On August 20, 2013, Mr. Rips received Plaintiff's
appeal and docketed it as D@mary Appeal S-13-05-36Ald. UMF 14.) After reviewing the
disciplinary report and all exhiis, Mr. Phillips drafted a written recommendation to grant the

appeal for procedural errd(ld.; Orig. Mot. Ex. E-2.) Mr. Phillips submitted his

A. Correct.
Q. So that would be two dates upon which you actedfarence to [Plaintiff's] appeal; would you agree?
A. Yes.

(Supp. Resp. Ex. 1, Franco Dep. 16:16-17:11.)
® Mr. Phillips testified,

Q. In [Plaintiff's] case specifically,qu ruled in favor of [Plaintiff] based on procedural errors made by the
hearing officer, right?

A. That is correct, due to the fabiat based upon due process and that deputy warden—he was at that time
Deputy Warden Franco. He had signed the decision, and he also had signed the appeahsahich
procedural error that, being warden at that time, he could not sign off that sanction diadbths it

made him biased once that report came up to him.

And what | did is when | saw that, | didn't feel thialvas necessary to go furthiato the facts because his
rights were violated, plain and simpleuled in favor of [Plaintiff] ....

Q. All right. And the procedural error in relationshio [Plaintiff] ... was that Deputy Warden German

Franco improperly presided ovievo steps in the appeal process?

A. Yes, ma’'am.

Once | saw that issue, | went and | discussedtfit my—I believe it was Anthony Romero. And | told
Deputy Director Romero, “I'm going to have to dismiss this based upon this, this and this” and he
concurred with me. | then typed it all up. | believe Joni Brown signed off on the initial one....

Q. Right. Instead what happened is the same person presided over the appeal twice—

A. Yes, ma’am.

Q. And tell me your supervisor's name again.
A. That was—I had three supervisors. | had Deputy Director Romero, Deputy Director Brown, and
Director Roark.

(Supp. Resp. Ex. 2, Phillips Dep. 18:18-21:11.)



recommendation to Ms. Joni Brown, the designedéory Roark, the Director of Adult Prisons.
(Id.; Supp. Resp. Ex. 2 Phillips Dep. 30:3-11.) Eppeal decision wasldressed to Plaintiff

and stated “it is my decision to grant thigpeal and dismiss your report. Your issue is
considered resolved and the disciplinary offiamxards coordinator at PNM will be instructed to
clear the report out of youlld and update the gd-time along with readjusting your PRD date
[projected release date].” (Orig. MotxEE-2.) On August 27, 2013, Ms. Brown signed Mr.
Phillip’s appeal decision and gave it baokMr. Phillips for “further handling.”Il.; Orig. Mot.
Exs. D, D-1, D-2; E-2.)

Mr. Phillips testified that after receiving appal of Plaintiff's appal decision from Ms.
Brown, his practice at that time “would have bésisend a copy of the decision to one of the
Hearing Officers at the penitentya and keep the original docunten my file, which | currently
have. | would have transmitted the copy ofdleeision through our intra-agency mail.” (Orig.
Mot. Ex. D, Phillips Aff. § 9; Supp. Resp. EX. Phillips Dep. 32:1-8.) Neither of the hearing
officers at the PNM received &htiff's appeal decisionld.; Orig. Mot. Ex. E, Wagner Aff. | 5;
Orig. Mot. Ex. F, Boyer Aff. 1 4-5.) Mr. Phillips did not make contemporaneous notes
regarding transmittals of appeal decisions, EindPhillips did not maintain a tracking system
for the appeal decisions he sent. (Phillips Aff. § 9.) MrPhillips testified that he had no
“independent recollectiondf sending out this partidar appeal decisionld.) Mr. Phillips relied
on the recipients at each jitemtiary to implement theecisions he sent thenid(® Mr. Phillips

did not typically send copies oppeal decisions to wardens orthe individual inmates, and Mr.

® Mr. Phillips testified:

Q. Allright. And the people to whom you would have sent a copy of this decision are who?

A. The hearing officer, plain and simple.... It would not go to Warden Franco, it wougbriot

the records coordinator, it would not go to classification. It would go strictly to the hearing officer
to start the process at the facility.

(Supp. Mot. Ex. K, Phillips Dep. 48:6-12.)



Phillips never discussed any aspefcPlaintiff's appeal with Warein Franco or personnel at the
PNM. (Id. 1 10.) Mr. Phillips, to the Is¢ of his recollection, “had noirther dealings with this
matter until after the lawsuit was fddy [Plaintiff] ... in late 2015.”1@d. { 11.)

Until this lawsuit was filed in 2015, Wardenafico was not informed that Plaintiff had
appealed the disciplinary decision or that PlHiatappeal was granted by the Secretary of
NMCD. (Supp. Resp. UMF Z, UMF AA; EX Franco Dep. 19:20-20:11; 51:8-15.)

NMCD Policy CD-090101 governs inmate apgeafl disciplinary actions. (Supp. Resp.
Ex. 3.) NMCD Policy CD-090101 was promulgatediasigned by the Cabinet Secretary of the
Corrections Department. (Orig. Reply Ex. G.JPolicy CD-090101 states in relevant part:

There is no absolute right of appeathie Secretary. However, the Secretary or

designee shall have finalthority in reviewing theNVarden’s summary, findings

and conclusions. The Secretary mageasrany appropriateemedy.... After the

Secretary has rendered a final decisiothenappeal, the Warden shall notify the

appellant in writing of the Secretary’s daon within five working days after the

decision and shall forward the inmate a copy of the written summary, the findings

of fact and conclusions. 8hdisposition is final.

(Supp. Resp. UMF LL; Ex. 3, Policy CD-090101 § Klthough this policy assumes that the
Warden is notified of all NMCD appeal de@iss, the policy did not specify how the Warden
was to be informed about each appealgsieni (Supp. Resp. UMF NN.) Mr. Phillips testified
that he had “free latitude” to devise his opnocedure for informing prison personnel of appeal
decisions. Id. UMF PP; Ex. 2, Phillips Dep. 32:1-8.)

Warden Franco had the authority to reviemd make suggested revisions to NMCD
policies. (Supp. Resp. UMF DD; Ex. 1, Frargep. 10:15-11:19.) When asked whether he
knew which employees were responsible fasdminating information related to inmate

appeals, Franco testified, “Not necessari(glpp. Resp. Ex. 1, Franco Dep. 22:7-12.) He stated,

“there are policies that are setglace, there are procedures thare protocols that staff follow



in regard to when appeals are done, how theysapposed to be handled, who they are supposed
to be handled by. It doesn’t necessarily miet paperwork couldn’t have gotten lost or
something, miscommunicated framne individual to another.’ld. 25:18-25.)

Warden Franco testified that Mr. Phillipgas not a subordinate employee ..., and | did
not supervise him. Instead, Mr. Phillips irs ltiapacity as Grievance-Appeals Coordinator
answered to the NMCD Division Director ofialt Prisons and the Deputy Director of Adult
Prisons, who in turn answered to the Cab®ecretary of the New Mexico Corrections
Department, as do | as Warde(Orig. Reply Ex. G, Franco Second Aff.  3.) Warden Franco
testified that Mr. Phillips worked in the NMCPRdministration Building‘which is physically
separate from, and not physically attached tomaraof, the penitentiarfacilities of which | am
the warden.”Id.) Warden Franco attached an NMCD organizational chart to his second
affidavit. (Orig. Reply Ex. G-1.) Although Wardémanco and Mr. Phillips are part of the
NMCD, the organizational chart shows that the GIMis made up of five departments. One of
the five departments is the Correctional Operations departmdntOfe of the divisions under
Correctional Operations the Adult Prison Division.I¢l.) The chart setting forth the structure of
the Adult Prison Division shows that the Griaga Coordinator is undéine Deputy Director
Adult Prisons Administrationld.) However, Public Wardens are classified under the Deputy
Director Adult Prison Operationdd() The chart supports Warden Franco’s testimony that Larry
Phillips was not Warden Franco’s subordinate.

C. Petition for Writ of Habeas Corpus

On December 6, 2013, Plaintiff, pro séed a Petition for Writ of Habeas Corpus

(Habeas Petition) in the Firdtidicial District Court, SaatFe County, New Mexico naming

" Notably, if Warden Franco was Mr. Phillips’ supervismiquestion would be raised as to whether Mr. Phillips
could appropriately and independently review appeals from Warden Franco’s decisions.

8



Warden Franco as responde®aiz v. FrancpNo. D-101-CV-2013-03100 (Orig. Mot. Ex. C-1.)
The Habeas Petition was filled out by hand on a form provided for pro se pédtjels {(he
Habeas Petition, Plaintiff alleged that theadpline imposed on him was excessive, was not
based on a preponderance of the evidence, asth@tan accordance with the disciplinary
policies of the PNM.I¢l.) Plaintiff asked for the restation of his good-time creditdd()
Importantly, Plaintiff stated that he appealbd disciplinary decision t&/arden Franco, which
was denied, and that he then appealedadticretary of the NMCDOvho “never responded.”
(Id.) The petition form that Plaintiff used contained instructions to filers that they must complete
the Certificate of Service and mail or othemveerve copies of theetition on the respondent
and on the district attorney in theuray in which the petition is filedld.) The Certificate of
Service on Plaintiff’'s Habeas Petition was left blamd.) (

Each year, for many years, numerous hape#ons have been filed against Warden
Franco, as respondent. (Supp. Mot. E¥rgnco Dep. 18:10-16; Ex. 2, Shannon Dep. 78:9-22.)
Warden Franco did not persdiyaeview those petitions. (pp. Resp. Ex. 1, Franco Dep. 18:3—
9.) After receiving each petition, usually by m&ilarden Franco required his administrative
assistant to copy and file each petitidd.)(Warden Franco’s administrative assistant then sent
copies of all habeas petitionstte Legal Department of the NMCDd(17:24-18:9.) Warden
Franco did not have his assistant maintain afisthe petitions filechgainst him for monitoring.
(Id. 19:10-14.) In short, Warden Franco did not kretvout Plaintiff's Habeas Petition until this
case was filed. (Orig. Mot. Ex. A, Franco Aff.7; Supp. Resp. Ex. 1, Franco Dep. 19-1-5.)

On February 14, 2014 and on June 6, 2014, thea$a County District Court entered an

ORDER OF JOINDER combining Ptwiff's Habeas Petition witlpetitions from several other



prisoners who were accused of the sasgault. (Orig. Mot. Exs. C-2; C-3(®n March 3, 2014,

the Santa Fe County District Court appointedblie Defender Amanda Stephenson to represent
Plaintiff. (Orig. Mot. Ex. C-4.) On March 17, 2014, the District Coudssed Ms. Stephenson to

file an amended petitionld, Ex. C-5.) On May 29, 2014, Ms.e&pthenson received Plaintiff's
“good-time figuring sheet” or GTF&nd noticed that it did not “defct the instructions outlined

in the appeal” decision because Plaintiff's good-time credits had never been restored. (Orig. Mot.
Ex. B-2 Stephenson email chain.)

As described in the next section, Ms. Steygtoa contacted the NMCiD late June 2014
about the failure to restoredttiff’'s good-time credits, which the NMCD corrected. On July 14,
2014, before the deadline for filing an ameshgetition, Ms. Stephenson filed a notice of
withdrawal of Plaintiffs Habeas Petition stating that Bi&f's “good time credits ha[d] been
fully restored and his disciplinary appeal Hdjden granted.” (Orig. Mot. UMF 32; Orig. Mot.
Ex. C, Claire Welch Aff. § 10; Orig. Mot. Ex. C-7.)

D. Officials Notified of August 27, 2013 Appeal Decision.

Cathleen Catanach (Catanach) was the Bureau Chief of the NMCD'’s Offender
Management Bureau. She handled inmaterdscfor the approximately 6,700 inmates in
NMCD'’s eleven adult prisons, including recordtated to intake, release, parole and good-time
credits. (Orig. Mot. Ex. B, Catanach Aff. If2.) On June 25, 2014, Ms. Catanach received an
email from Ms. Stephenson stating that afteraeung the appeal decision in Case No. S-13-05-
36, she noticed that Plaintiff’'s good-time creditd Inat been restored a@hat Plaintiff never

received the appeal decision. (@rMot. Ex. B T 6; Ex. B-2.) MsStephenson attached a copy of

8 All of the inmates in the L-Pod were found guilty of Szene assault. (Orig. Resp. UMFs J and K.) Several of the
inmates filed petitions for writs of habeas corpl; Ex. 4-A — 4-1.) All of the petitions were dismissed by
stipulations filed between July 21, 2014 and August 6, 20d4UMF T.)

10



the August 27, 2013 appeal decision to the enmailessked Ms. Catanach to correct Plaintiff's
records. Id.)

Within minutes of receiving the email, MSatanach forwarded it to one of her staff
members, Claudia Rodriquez, with instructibmseview the document and make the necessary
adjustments to Plaintiff's good tineeedits, and, after Plaintiff's records had been corrected, to
provide Ms. Catanach with a copy of the smd GTFS. (Orig. Mot. Ex. B-2.) Ms. Rodriquez
carried out Ms. Catanach’ssinuctions on the same daid.(Ex. B-3.)

Hearing Officer Wagner testified that learned of Plaintifi§ appeal on June 25, 2014
when he was informed via email from Ms. Rigdez with the appealecision attached. (Orig.
Mot. Ex. E, Wagner Aff. § 5.) A copy of tlemail was also sent to Scott Calhoun, an NMCD
employee.Id. Ex. E-1.) Ms. Rodriquez asked Hearing Officer Wagner to correct Plaintiff's
records at the PNM, and she asked Mr. Calhowaward Plaintiff the forfeited good-time credits
and to add the good-time creditatlrlaintiff would hae accrued while housed in disciplinary
segregation.I¢. Ex. E.) Hearing Officer Wagner tookelappropriate documents to the PNM
records personnel and confirmed that Mr. Calhoun had corrected Plaintiff's record of good-time
credits. (d.)

On June 25, 2014, Plaintiff was credited wattotal of 423 days of good-time credit.
(Orig. Mot. Ex. B, Catanach Aff. § 10.) As a rtsRlaintiff's release eligibility date was also
adjusted, and he “was started gpaaole plan to enable him tpgear before the Parole Board to
be released from custody and thereafteresbrs court-ordered period of paroled.(T 11.)At
the same time, “NMCD staff also initiated th@gess to reclassify [RHiff] from Level VI
custody at the PNM north faity, to general populatiom a Level 1V facility (Southern New

Mexico Correctional Facility), which, by policy, requires action by the Classifications

11



Committee.” (d. 1 12.) The Classification Committee’s repstdted that it was “advised that
Inmate Joshua Saiz #75078 has been granted heslapfl_evel VI Statusnd is to be released
from Level VI to General Population ppDAP Anthony Romero.” (Orig. Mot. Ex. B-6.)
Plaintiff was transferred to the Level IV pois (Southern New Mexico Correctional Facility)
from which he was released to pardferig. Mot. Ex. B, Catanach Aff. § 12.)

E. Plaintiff's Claims.

In Count I, Plaintiff claims that Warddtfranco violated his ght to procedural due
process under the Fourteenth Amendment of the Constitution of the United States because
Warden Franco failed to timely implemehe August 27, 2013 appeal decision restoring
Plaintiff's good-time credits. (Am. Compl. 11-322.) In Count I, Plaintiff contends that
Warden Franco deprived Plaintiff of the rightbe free from crdeand unusual punishment
under the Eighth Amendment by confining Plaintifidisciplinary segregfion several months
beyond his release datéd.( 43-58.) In Count IV, Plaintifisserts that his rights under the
First Amendment were violated when prison personnel retaliated agamgir appealing the
disciplinary decision.I{. 11 64-72.)

[I. DISCUSSION

A. Plaintiff's Count | claim for vichtion of procedural due process.

Plaintiff must show that Warden Franco violated a clearly established constitutional right
either individually or as a supasor of prison personnel. Andgarcerated inmate has “a liberty
interest in being released at #&d of his term of imprisonmentShorts v. Bartholomew255 F.
App’x 46, 51 (6th Cir. 2007) (unpublished) (citatiaitted) (stating that the liberty interest is
most often attributed to the Due Process Cladiske Fourteenth Amendment). Thus, detention

of a prisoner beyond the expiration of his sentermestitutes a deprivation of due process.

12



Hainey v. SirmonaNo. Civ. 07-205-C, 2007 WL 2703166, * 6, * 10 (W.D. Okla. Sept. 14, 2007)
(finding violation of constitutional right when priff kept in prison for seven months past his
proper discharge date and denyinfeddants qualified immunity).

1. Warden Franco had no direct partatipn in the viol&ion of Plaintiff's
due process rights.

To hold Warden Franco directly liable, Fiaif must show that Warden Franco was
personally involved in causing Praiff to be held beyond the date should have been released.
That liability can be based on Warden Francofsatiaction against Plaiff or the maintenance
of an internal policy that caused Plaihto be incarcerated longer than requirédison v.
Montanqg 715 F.3d 847, 854 (10th Cir. 2013) (“Indivial liability under 8 1983 must be based
on personal involvement in the allebeonstitutional violation.”). I'Wilson the plaintiff alleged
that the warden of the Valencia County DemmntCenter (VCDC) created and maintained a
policy or custom of holding arrestees without gegdriminal charges uihia local court entered
orders of releassua sponte715 F.3d at 857. The district cofwund that the warden’s policy
was the “moving force behind Plaintiff's illegal detention]d’ The evidence also showed that
the warden trained VCDC employees to detadividuals for days without taking those
individuals before anagistrate judgdd. The Tenth Circuit agreethat the plaintiff had
sufficiently alleged that the wagd promulgated policies that caused the constitutional harm and
that the warden acted “with deliberate indiffererto routine constitutional violations occurring
at the VCDC."Id. at 858.

Warden Franco argues that there is no evidératehe personally caused Plaintiff to be
incarcerated beyond his releas¢éedaecause he was not inferdhabout either Plaintiff's
successful appeal or Plaintiff's Habeas PetitRlaintiff recognizes thatvarden Franco had no

direct knowledge but maintains that accordin@iddCD policy Warden Franco was responsible

13



to make sure he and the appropriate prisosqmnel were informed that his appeal was
successful. Plaintiff criticizes Wden Franco’s lack of an effent tracking system for obtaining
and disseminating information about appeal densi(Supp. Resp. at 7-8.) Tellingly, Warden
Franco testified that he was unaware of the written policy CD-090101 that “required him to
inform Plaintiff in writing within five workng days about the outcome of the apped&d.) (
Plaintiff argues that Warden Franco causedctvestitutional injury because he maintained a
procedure that was “inherently deficient and grémthe exact occurrence in Plaintiff's case,
that is, the hearing officer not receiving thail for some unknown reason, and no one being
informed.” (d.) Plaintiff also contends that WardEranco improperly delegated review of
Habeas Petitions to his assigtand that if Warden Francodhaeviewed Plaintiff's Habeas
Petition, it would have triggered a review of Plaintiff's disciphyi status. In sum, Plaintiff
asserts that if Warden Franco had properly kagk of Plaintiff's disciplinary appeal and had
properly reviewed Plairffis Habeas Petition, then Plaintiffould not have been held 248 days
beyond his release date.

Warden Franco first contends that even itd@hnically violatedhe policy that required
him to inform Plaintiff about thappeal decision within five dayd issuance, a mere violation of
a policy is insufficient to succeed on a § 1983 cl@ee Davis v. Sheret68 U.S. 183, 194-96
(state official does not lose difeed immunity by violating astate administrative regulation);
Tanberg v. Sholtj##01 F.3d 1151, 1163 (10th Cir. 2005) (“TRisurt has consistently held that
violation of police regulations insufficient to ground a § 19&®&tion for excessive force.”);
Wilson v. Meeks52 F.3d 1547, 1554 (10th Cir. 1995) (viada of a police regulation requiring
verbal warning prior to deadly force wasufficient for liability under § 1983abrogated on

other groundsSaucier v. Katz533 U.S. 194 (2001). AlternativelyWarden Franco contends that

14



he did not intentiorlfy violate the policy because on its face, Policy CD-090101 assumes that
the warden has received the Stary’s decision before the wardenuty to inform the inmate
arises.

The evidence shows that either Mr. Phillipgefeh to mail the appealecision to Hearing
Officer Wagner or the appeal decision got lagransit. There is no evidence Warden Franco
created the system under which the administratfan appeal decision relied on one piece of
paper reaching one person. In other words, \&faftanco cannot be held responsible for Mr.
Phillips’ or the mail system’s failures. Instedide evidence shows that Mr. Phillips was given
the freedom to decide how to disseminate agpéatisions to New Mexico prison officials. In
addition, there is no evidence that Mr. Phillipsstgm for informing prison officials of appeal
decisions was inherently deficiefltHowever, the evidence does show that in this case the
system failed due to human error. In sum,mRitiihas not shown thavarden Franco operated
under a system that he knew would fail to propmform him aboutappeals that he was

responsible to implement.

% Warden Franco testified:

Q. To your knowledge, have you ever disobeyed a directive from the Director of AdultsRyistwe
Secretary of Corrections ordering you, as warden or deputy warden, to do something?
A. No. | have nothing to gain by keeping somebody.

(Supp. Resp. Ex. 1, Franco Dep. 52:20-25.)
oWarden Franco testified at his deposition about Mili$i reliance on intra-office mail to send out appeal
decisions:

Q.... Again, | want to ask you whether you believe—egithe resources availalvléthin the operations of
the State of New Mexico, do you think it was i@za&ble, a reason[able] construction of policy and
procedure, for the success of this appeatand and fall on one piece of paper?

A. | would say that based on the history and based on the fact that this is the first time that | khaoke hear
a case in which something was not done, or given back to an inmate, and based on thelfacptiiait
has been in place for, | don't know, 20, 30 yeavgpulld say that it is successful. | just say—I would say
that yeah, we had one issue, but in the past, it has been successful.

(Supp. Mot. Ex. I, Franco Dep. 29:17-30:6.)
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Warden Franco was also responsible for thedhag of habeas petitions served on him at
his office. However, there is no evidence that gl his assistant to send those petitions to the
NMCD Legal Department was inherently deficiédée Lupo v. VoinovigR35 F. Supp. 2d 782,
797 (S.D. Ohio 2002) (holding thatipervisor could not be heladividually liable under § 1983
for actions of his employees simply becaugsesusor delegated to those employees certain
responsibilities). Plaintiff has noemonstrated that his Habdegtition was mishandled either
by Warden Franco’s assistant or by the NMIGEgal Department. As a result, Plaintiff has
failed to show that Warden Franco caused the constitutional injury in his handling of Plaintiff's
Habeas Petition.

In sum, human errors, even negligent exrare not sufficient to allow relief under 8
1983.Daniels v. Williams474 U.S. 327, 335-36 (1986) (holding that negligence by a jall
custodian is insufficient to support liabilipnder § 1983 for violation of the Fourteenth
Amendment’s due process clausege also West v. Tillma#96 F.3d 1321, 1333 (11th Cir.
2007) (affirming summary judgmefdr sheriff and other jail employees where inmates were
detained past their release date, but failure tasel&vas the result of human error, not deliberate
indifference.). Here, the evidence of record doetsindicate that Warden Franco or Warden
Franco’s policies caused Plaintiff’'s constitutibmgury. Instead, it appears that a bureaucratic
failure to inform Hearing Officer Wagner ofdtappeal decision caused Plaintiff's injury. In
Westthe Eleventh Circuit stated:

That Plaintiffs were not released in agiynfashion from the Jail is bad. Mistakes

were made. But no one is entitled toearor-free bureaucracy; and deliberate

indifference-the federal constitutionahdstiard-is a high standh As a matter of

law, the record does not show that Defants were deliberately indifferent to

Plaintiffs’ right to be released as ordagrénstead, the evidence indicates that the

errors that led to Plaintiffs’ over-tentions were caused by-at worst-the
Nonsupervisory Defendantshfortunate lapses].]
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2. Plaintiff has failed to showeliberate indifference.

As illustrated in the quote from tigestdecision, in additioto causation, Plaintiff
“must demonstrate that a [governmied action] ... reflects deliberabedifference to the risk that
a person’s constitutional or statutory rights will be violat&hbrts 255 F. App’x at 53.

Deliberate indifference is a stgent standard of fault, requng proof that an official

“disregarded a known or obvious cogaence of his action [or inaction]d. For example,
deliberate indifference has been demonstratedses “where prison officials were put on notice
and then simply refused to investigatersoner’s claim of sentence miscalculatiokal.”
(quotingMoore v. Tartler 986 F.2d 682, 686 (3d Cir. 1993)).Hiaygood v. Youngei769 F.2d
1350 (9th Cir. 1985), the Ninth Circuit considered a 8§ 1983 claim by a prisoner who had been
improperly held five years beyond the completiomisfsentence due to acorrect calculation

of his release dat&d. at 1354. The Ninth Circuit Court of Appeals, sittengban¢ concluded
there was credible evidence that the defendamtdban put on notice tfie computational error
but had refused to investigate the erfdrat 1354-55. As a result, thienth Circuit agreed that
the evidence sufficiently suppodt@ finding of deliberate indiffenee and, therefore, defeated
the defendants’ claim of qualified immunitg. at 1355.

Plaintiff does not dispute that Warden Franco had no knowledge of the appeal decision.
However, Plaintiff contends that Warden Fraesbibited deliberatendifference by failing to
establish a workable proceducelearn about successful apmefibm the NMCD’s Grievance
Coordinator, Mr. Phillips. Inddition, Plaintiff contends thAWarden Franco was deliberately
indifferent to his responsibility ttell an inmate about a successful appeal within five days of its

issuance as required under NMCD Policy CD 090Fintiff further conénds that Warden
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Franco could have determined that a mistake had been made in transmitting the appeal decision
if he had reviewed Plaintiff's Habeas Petititmstead, Warden Franco merely had his assistant
make a copy of Plaintiff's Haeas Petition and forward it the NMCD Legal Department.

Plaintiff asserts that if Warddfranco had made sure he keptwith the status of the appeal

decision through tracking or by reviewing the Habeas Petition, that knowledge would have
“triggered an immediate revieof [Plaintiff's] loss of good time and placement in disciplinary
segregation.” (Supp. Resp. at 8.)

Although Warden Franco had the authoritygéd policy for handling habeas petitions in
his office, his office procedure did not reflectleliberate indifference to requests for habeas
relief. In other words, it was reasonable forfdém Franco to delegahandling of habeas
petitions to his assistant andttee NMCD Legal Department. As for Warden Franco’s failure to
inform Plaintiff about the amgal decision, Warden Franco presented evidence that although he
may suggest revisions, he does not have the authority to change policy within Mr. Phillips’
department. More importantly, Warden Fraheal no supervisory authority over Mr. Phillips
and could not direct how Mr. Phillips carried out his dutiéEherefore, Warden Franco cannot
be held liable for Mr. Phillips’ failure to form Warden Franco or Hearing Officer Wagner

about Plaintiff’'s @peal decision.

1 warden Franco testified:

Q. At any point in time after youslsame the warden in an official cajtacdo you recall participating in a
revision of the Department of Corrections Policies and Procedures which govern appedds?

A. | am sure | did participate if it was—if it was up feview on that annual basis, | am sure | participated
in it.

Q. And you would have had the authority to suggest revisions or changes to the procedurksiesd po
that relate to inmate grievances and appeals; is that correct?

A. Correct.

(Supp. Resp. Ex. 1, Franco Dep. 13:5-17.)
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3. Plaintiff has failed to establish \Wen Franco’s supervisory liability.

A plaintiff may establish that a supervigsindividually liable for a constitutional
violation under 8§ 1983 by demorating: “(1) the defendant pmulgated, created, implemented
or possessed personal responiybior the continueaperation of a policyhat (2) caused the
complained of constitutional harm, and (3) actetth\the state of mind required to establish the
alleged constitutional violationDodds v. Richardsqr614 F.3d 1185, 1199 (10th Cir. 2010).
The plaintiff inDoddsbrought a § 1983 suit, alleging that@klahoma sheriff, “violated [the
plaintiff's] Fourteenth Amendment due process rights by depriving him of his protected liberty
interest in posting bail.ld. at 1189. The district court denidfte sheriff qualified immunity on
summary judgment, and the sheriff appealédThe Court of Appealr the Tenth Circuit
recognized that “Oklahoma law charged Defen@argheriff with the responsibilities of running
the county jail and accepty bail from ... arresteedd. at 1203. Moreover, the sheriff admitted
that he allowed the policy of refusing to acceail under certain circumstances that directly
caused the plaintiff’'svrongful incarcerationld. Therefore, irDoddsthe Tenth Circuit ruled that
the sheriff was directly responsible for maintaga facially unconstitutinal policy that caused
the constitutional injuryld. at 1204.

Warden Franco contends that he was natRhillips’ supervisor because Mr. Phillips
was an employee of the NMCD administrativpa@ment. Warden Franco argues that, as a
result, he cannot be held liable for the breakdowMr. Phillips’ system to disseminate appeal
decisions. Plaintiff counters that it was Wardeanco’s duty to impleent the appeal decision
under Policy CD-090101, and that detytended to making sure thdt. Phillips notified him in
a timely manner. However, this argument falls sholight of the evidence that Warden Franco

was not Mr. Phillips’ supervisor and that Wardgmanco had no authority to create new NMCD
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policies or change current NMCD polici€eeOrganization Chart (Ogi Reply Ex. G-1; Supp.
Resp. Ex. 2, Phillips Dep. 21:8-18¢e also Dodd$14 F.3d at 1206 (holding that the plaintiff
had shown facts from which a reasonable junyid infer that the defendant knowingly created a
substantial risk of constitutional imjuto people like the plaintiff).

In regard to the Habeas Petition, Plaintiés failed to show that Warden Franco’s
handling of habeas petitions caused Plaigtiffonstitutional injury. Nor is there evidence
showing that Warden Franco’s policy ohgng the Habeas Petition to NMCD’s Legal
Department without personallywiewing it was facially unconstitional, as was the policy of
denying bail inDodds

In sum, Warden Franco cannot be held liabider § 1983 for the failure to carry out the
appeal decision because he and prison persammne not informed of the appeal decision.
Warden Franco was not responsible for Mr. Phillfiadure to send Plairitis appeal decision to
the PNM hearing officers because Warden Franco was not Mr. Phillips’ supervisor. Nor is
Warden Franco liable for having his assistamward habeas petitions to NMCD Legal
Department without Warden Franco reviewthgse habeas petitions. In the absence of
knowledge of Plaintiff’'s appeal decision and therits of the Habeas Petition, Warden Franco
cannot be liable under § 1983 foolating Plaintiff’'s proceduradlue process rights under the
Fourteenth Amendment.

B. Plaintiff's Count Il claim for wolation of the Eighth Amendment.

As the United States District Court inWéexico stated recently, “a prisoner’s clearly
established Eighth Amendment right of prai@e against cruel and unusual punishment is
violated when he is held pass release date, as calculated parg to his opetare judgment

and state law, as a result of deliberate indifferergelfadillo v. DormanCase No. 13 CV
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1188 WJ/KK, 2015 WL 13651199, * 4 (D.N.M. Sefit 2015) (Johnson, J.) (unpublished)
(citations omitted) (noting that the clearly dBished weight of authority, including unpublished
Tenth Circuit decisions and opinions from othicuits compels this conclusion).To prevail on
an Eighth Amendment claim, a plaintiff must sh(dy that the prison oftial had knowledge of
the plaintiff's problem and thus of the riskatrunwarranted punishments being, or would be
inflicted; (2) that the prison official demonated deliberate indifference to this problem by
either failing to act or by taking only ineffectual action under the circumstances without
penological justification; and {& causal connectidretween the plaintiff's problem and the
unjustified detentionld.

Although Plaintiff's Eighth Amendment rights veeviolated when he was held past his
appropriate release date, PlditgiCount Il claim against Warden Franco suffers from the same
deficiency as his Count | due process claarden Franco had no knowledge of Plaintiff's
successful appeal or Plaintiff’'s meritorious Hab®etition. Warden Franceasonably relied on
the NMCD procedures under which Mr. Phidlipias responsible for notifying the prison
officials of appeal decisiond. (finding that NMCD officals reasonably relied on NMDC
policy in determining the plaintiff's parole tejnBy being unable to demonstrate that Warden
Franco had knowledge that Plaihwas being held beyond his appriate release date, Plaintiff
has not been able to show that Warden Fracted with deliberatendifference to Plaintiff's
plight. In the absence of knowledge and delilenadifference, Plaintiff cannot prevail on his
claim that Warden Franco violated his EigAttmendment rights. Hence, the Court will also
grant summary judgment in favor of Warderanco on Plaintiff's Count Il claim.

Both sides focus only on Counts | and Il in the summary judgment briefing. Plaintiff did

not address Warden Franco’s general requabkei®riginal Motion for dismissal of Count 1V,
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the First Amendment claim. Since there wasutzstantive argument made regarding the general
request for dismissal of Count 1V, the Court dat discuss the Count IV claim in this opinion.
However, the Court has reviewed the briefs evidence of record and finds that there is no
evidence that prison officials failed to informafltiff about his successfappeal in retaliation
for exercising his right to appeal the didicipry decision. Thus, the Court will also grant
summary judgment on Count IV.

IT IS ORDERED that GERMAN FRANCO’S MOTION FOR SUMMARY
JUDGMENT BASED ON QUALIFIED IMMUNITY (Doc. No. 23) is granted, and Counts I, Il

and IV will be dismissed.

IORUNITED STATESDISTRICT JUDGE
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