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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

RIXEY M. MARTINEZ

Plaintiff,
V. No. CIV-15-645LAM

CAROLYN W. COLVIN, Acting Commissioner
of the Social Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Plaintifflglotion to Reverse and Remand for a
Rehearing With Supporting Memorandum (Doc.18), filed March 3Q 2016 (hereinafter
“motion”). OnAugust18 2016 Defendant filed aesponseldoc. 24) to Plaintiff's motionand,
on September 13 2016, Plaintiff filed a reply Doc.28). In accordance with
28 U.S.C. $36(c)(1) and FedR.Civ.P.73(b), the parties have consented have the
undersigned United States Magistrate Judge conduct all proceedings andieatgudgment in
this case. See[Docs.5 and9]. The Court has considered Plaintiff's motion, Defendant’s
response, Plaintiff's reply, anthe relevant law. Additionally, the Court has meticulously
reviewed and considered the entire administrative recobc. [L3]. For the reasons set forth
below, the CourfFINDS that Plaintiff's motion should b&6RANTED and the decision of the
Commissioner of the Social Security Administration (hereinafter “Comonies’) should be

REMANDED.
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. Procedural History

On February 13, 201ZDoc. 13-9 at4), Plaintiff protectivelyfiled an application for
Disability Insurane Benefits(hereinafter DBI”), allegingdisability that began on Januat@,
2012 (d.), andthat his disability wasdueto heart attack, back problems, high blood pressure,
asthma, and coronary artery st@dt at8). Plaintiff's applicationwasdenied at the initial level
on August 142012(Doc. 135 at 2), and at the reconsideration lewsl Junel2, 2013(id. at3).
Plaintiff requesteda hearing to review the denial ofshapplication (Doc.13-6 at27), and
Administrative Law JudgeMichaelS. Hertzig (hereinafter “ALJ”) conducted &earing on
March31, 2014(Doc. 13-3 at 24-7Q (hereinafter “March Hearing”).Plaintiff appearethy phone
at the March Hearingepresentedby his current counsel, and testifiad. (at26, 3567), as did
Vocational Expert Mary Diane Webkthereinafter “VE Webet) (id. at68-70. The ALJ
conducted asecondhearing onrDecembel, 2014. [Doc. 13-4at2-18 (hereinafter “December
Hearing”). Plaintiff had been excused framttendinghe December learingby the ALJ and did
not personally appear, but waepresented thetgy his attorney Id. at4. Psychological expert
Jack E. Bentham, Ph.D. testified at the December Headngtg-11), as did \bcationalExpert

Sandra Trogt (hereinafter “VE Trost"Yid. at11-17).

! Although the March Hearing transcript identifies the VE as “Mary Webbemngifw)” (Doc. 13-3 at 24),
the VE'sresume identifies her as “Mary Diane Webddb€. 13-7 at 8-9).

2 Although he December Hearing transcript identifies the VE as “Ms. Chost (pbpn@oc. 13-4 at2),
the VE's resume identifies her as “Sandra M. TroB¢. 13-7 at 37-38).



On Januarnyl5, 2015, the ALJ issuealdecision(Doc. 13-3at 16-23)finding that under
the relevant sections of the Social Security Act, Plaififis not disablegrior to Februan,
2013 ... bubecame disabled on that date and has continued to be disabled through théhdate of
decision”(id. at23). On Februarys, 2015,Plaintiff requested that the Appeals Council review
the ALJ’s decision Id. at11. On May22, 2015, the Appeals CoundéniedPlaintiff's request
for review on the ground that tleawas ho reason under our rules to review the [ALJ]'s decision
Id. at2. This decision was the final decision of the Commissiorn@n July 24 2015,Plaintiff

filed his complaint in this cee. Poc.1].

Il . Standard of Review

The standard of review in a Social Security appeal is whether the Commissiomear’
decision is supported by substantial evidence and whether the correct legal staataegpiied.
Maesv. Astrue 522F.3d 10931096 (10thCir. 2008) (citing Hamiltonv. Secy of
Health & HumanServs, 961F.2d 1495, 14988 (10thCir. 1992)). If substantial evidence
supports the ALJ’s findings and the correct legal standards were applied, tmeisSamer’s
decision stands,and the plaintiff is not entitled to relief. See Langley. Barnhart
373 F.3d 11161118 (10thCir. 2004);Hamlinv. Barnhart 365F.3d 12081214 (10thCir. 2004);
Doyalv. Barnhart 331F.3d 758,760 (10thCir. 2003). A court should meticulously resw the
entire record but should neitherweigh the evidence nor substitute its judgment for that of the
Commissioner. Hamlin, 365 F.3d at 1214;angley 373F.3d at1118.

“Substantial evidence is such relevant evidence as a reasonable mind mightaaccep
adequate to support a conclusionl’angley 373F.3d atl118 (citation and quotatianarks

omitted); Hamlin, 365F.3d atl214 (citation and quotatianarks omitted);Doyal, 331F.3d



at760 (citation and quotatiomarks omitted). An ALJ’s decision “is not based on substantial
evidence if it is overwhelmed by other evidence in the record or if there iseastiatilla of
evidence supporting it.” Langley 373F.3d atl118 (citation and wuptationmarks omitted);
Hamlin, 365F.3d atl214 (citation and wuptationmarks omitted). While a court may not
re-weigh the evidence or try the issus novg its examination of the record as a whole must
include “anything that may undercut or detract from the ALJ’s findings in orderé¢muat if the
substantialy test has been met."Groganv. Barnhart 399F.3d 12571262 (10thCir. 2005)
(citations omitted). “The possibility of drawing two inconsistent conchssifrom the evidence
does not prevent [the ALJ]’s findings from being supported by substantial evidehay.
Astrue 489F.3d 10801084 (10thCir. 2007) (citing Zoltankiv. F.A.A, 372 F.3d 1195, 1200

(10thCir. 2004)).

l1l.  Applicable Law and Sequential Evaluation Process

For purposes dDIB, a person establishes a disability when he or she is unaldedéme
in any substantial gainful activity by reason of any roakly determinable physical onental
impairment which can be expected to result in death or which has lasted or can bedéspest
for a continuous period of not less than 12 months.”U&C.81382c(a)(3)(A);
20 C.F.R. § 416.905(a)In light of this definition for disability, dive-step sequential evaluation
process (hereinafter SEP) has been established for evaluating a disability claim.
20 C.F.R. 8 416.92Bowenv. Yuckert482U.S.137, 140 (1987). At the first four stepsf the
SEP, theclaimant fas the burden to show that: (b claimant is not engaged in “substantial
gainful activity;” and (2)he claimant has a “severe medically determinableémpairment .. or

a combination of impairments” that has lasted or is expecled for at least one year; and either



(3)the claimant’'s impairment(s) meet(s) or equal(s) one of the “Listings” cupmgtively
disabling impairments; or (4) the claimant is unable to perfornotiger“past relevantvork.”
20 C.F.R. 8 404.1%(a)(4)(+iv); Grogan 399F.3dat1261. At the fifth step of theevaluation
process, the burden of proof shifts to the Commissioner to show that the claimblg tis a
perform other work in the national economy, consideringohiserresidual functional capacity

(hereinafter “RFC”), age, education, and work experienGeogan 399 F.3d at 1261.

V. Plaintiff's Age, Education, Work Experience,and Medical Histay:
and the ALJ’s Decision

Plaintiff was borron July14, 1948 Doc. 13-3at 35),and wa$3 years oldonJanuaryl0,
2012 the alleged datef disability onsetDoc. 13-9at4). Thus, for the purposes bis disability
claim, Plaintiffis considered to bepersort‘closely approaching retiremeage”® Plaintiff is an
Army veteran andheobtained aGED whle he was in the service.Dpc.13-3at35]. He read
and understargEnglish [Doc.13-9at7]. He has worked as a cilgborer a safety technician
and an inventory clerk in the oil and gas field, as a safety techimdia@mconstructiorfield, and a
service writer at an auto dealersfijoc. 13-3at 69-70),but stopped working on January 8, 2010,
due to his health conditionB¢c. 13-9at 8).

Plaintiff's medical recordfnclude: Treatment records from théeteran’s Administration
datedOctober 17, 2012 to February 6, 20D®¢. 13-16at 13-30); Medical Assessment of Ability

to do WorkRelatal Activities (Mental), dated March 6, 2014, from Laura GHinson, M.D.

% See20 C.F.R.§ 416.963(e) (defining“closely approaching retiremeage as “age 60 or oldé}.



(Doc.13-17at 3-6), Medical Assessment of Ability to do WoRelated Activities Physica) and
(Non-Physical) dated Marchl4, 2014, fromMarlene Bynum, M.D. i(l. at8-9); and Medical
records from the Department of Veterans Affairs, for the period from January 2, 201ghthrou
March14, 2014id. at15-51)* Where relevant, Plaiiff's medical records are discussed in more
detail below.

At step one of the fivstep evaluation process, the ALJ found that Plaintitf hat
engaged in substantial gainful activiiycethedate he claimedis disabilitybegan [Doc.13-3
at 1. At step twq the ALJ found that Plaintifias hadhe following severe impairmenssnce
Januaryl0, 2012,which is the alleged disability onset date:Hypertension, ischemic heart
disease, and asthrhald. The ALJalsofound that, since Februa6y 2013, Plaintiff has had
additional severe impairments of paéstumatic stress disorder (“PTSD”) and “an affective
disorder.” 1d. At the third step, the ALJ found thgp]rior to Februarys, 2013; Plaintiff “did
not have an impairment or combination oparments that net¢sor medically equalthe severity
of one of the listed impairments in 20CFR Par404, SubprtP,Appendixl
(20 CFR 404.1520(d), 404.1525 and 404.1%26 Id. at19. In so finding, he ALJconsidered
cardiovascular, skin, endocrine system, and mental diskstieg categories Id. (citing Listing
categorie<.00, 8.00, 9.00, and 1200 Prior to step four, the ALJ determined that, for the period

from January 10, 2012 to February 6, 2(Rintiff had theRFC, to:

* These records primarily relate to Plaintiffs mental impairmentschvaie the subject of his appeal to this
Court. The administrative record also includes voluminous records imgaPthintiffs physical impairments,
which are not listed here.



perform medium work as defined in 20 CFR 404.1567(c) except he can lift and/or

carry fifty pounds occasionally and twesftye pounds frequently; stand and/or

walk for six hours in an eight hour day; sit for six hours in an eight hour day

frequently climb ramps and stairs; occasionally climb ladders, ropes, anddsaffol

and frequently stoop. HowevéPRlaintiff] must avoid even moderate exposure to

extreme cold, avoid concentrated exposure to noise, and avoid even moderate

exposure to fumes, odors, dust, gases, poor ventilation and the like.
Id. In support ofthis RFC assessmerthe ALJ found that Plainti% “medically determinable
impairmentscould reasonablipe expectedo cause the alleged symptagrhewever [Plaintiff]'s
statements concerning the intensity, persistence and limiting effects ofsgmeptoms are not
entirely credibleprior to February 6, 2013, for the reasons explained in this defisionat 21.

At step four, the ALJ found thd&laintiff “hasbeen unable to perform ampast relevant
work” since Januar$0, 2012, because the demands of Plaintiff's previous work exceed his
current RFC Id. At step five, the ALJ found that, prior to February 6, 24tBs exiséd in
significant numbers in the tianal economyhat Plaintiffcouldhaveperforned 1d. at22 The
ALJ indicated that, “if [Plaintiff] had the [RFC] to perform the full range ofdinen work, a
finding of ‘not disabled’ would be directed by Medid&bcational Rule 203.07,” but that
Plaintiff's ability to perform medium work‘was impeded by additional limitations.”ld.

Therefore, he ALJ relied on VE Trost's® testimonythat an individualwith Plaintiff's work

history, education, and RFEould have perforned the following representative jobsdining

®> At the March Hearing, the ALJ asked VE Weber to categorize Plaintiff's prewiark under the
Dictionary of Occupational Titles (“DOT"), which she didDdc.13-3 at68-70]. However, the ALJ did not ask
VE Weberto identify anyjobsin the national econonmtat could be performed by someonePtdintiff's age,and
with hiseducatbn, work experience, ariRIFC.



attendant (DOT 311.67018), hand packer (D03920.587018), warehouse worker (DOT
922.687058), kitchen helper (DOB18.687010). and retail bagger/courtesy clerk (DOT
920.687014). Poc. 133 at22 Doc.13-4 at 14415]. Based on that testimontyhe ALJ
concludedhata finding of “not disabled” was appropriate for the period prior to Feb&&2§13
[Doc.13-3at2223]. However, the ALJ next found that “[b]eginning on February 6, 2013, the
severity of [Plantiff]'s impairments has met the criteria of [Listing] 12.061d. at23. The ALJ
concluded that, although Plaintiff was not disabled prior to Feb@&§13, he “became disabled

on that date and has continued to be disabled through the date afighende 1d.

V. Analysis

In his motion Plaintiff argues thathe ALJ: (1)did not provide a legitimateedical basis
for the February 6, 2013 disability onset ddd®¢. 18at2); and (2impermissibly ignored the
sworn statement of Wanda Morgan, Plaintiff's sister)( Defendant responds thae medical
records were sufficient to determine a valid date of Plaintiff's onseisability (Doc. 24 at9);
and (2)it was wnecessary for the ALJ to “specifically discuss” the sworn statemvardth was
“offered nearly a year and a half after theedtie ALJ found Plaintiff disabled,because the
limitations it described had already been rejectddat1l). In reply, Plainff argues that the
ALJ’s determination that his anxietsom PTSDmet Listing 12.6 as of February 2013 fails to
discuss record evidence to the contraasticularly the medical records of Marlene Bynum,

M.D., his primary care physician.Df¢c. 2§].



A. The ALJ's Determination of Onset

Plaintiff challenges the ALJ's determination of the date upon which Plaintifirbe
disabled by an “Anxiety Disorder,” as set forth in Listing B2.JDoc.18 at 10-15] Initially,
Plaintiff claimed to have only physical impairmertat caused him to becontgsabledon
January 10, 2012 [Doc.13-9 at8]. However,based on medical assessmeRtgintiff later
added Mmajor depressie disorder, anxiety,ral posttraumatic stress disordeto his disability
claim. [Doc.13-10at23]. The ALJ found that Plaintiff's physical impairments, while severe,
were not disabling.[Doc. 13-3at22-23]. The ALJ also foundthat beginning onFebruary 6,
2013, Plaintiff had additionalsevere impairments of “PTSD[] and an affee disorder’® Id.
at18. Finally, the ALJ found that Plaintiff's “impairments” met tleateria forListing 12.06 as
of the same dateld. at23. This Court’s task is to determine whether the ALJ’s finding that
Plaintiffs mental and or physicalimpairments became disablingn February 6, 2013s
“supported by substantial evidenoe the record. Seelangley 373F.3d atl1118 (citation
omitted).

On October ¥, 2012, Plaintiff reported tMarlene G.Bynum,M.D., his primaryhealth
care provider,Hat he’d been “doing ok except fdepressed 3 months.” [Doc.13-16at 26].

Dr. Bynumreported that Plaintiff “decline[d] psyc[hiatric] referrahdstartednim on a trial of

6 «Affective disorders are a set of psychiatric diseases, also called moodedisorfihe mainypes of
affectivedisordersaredepressionpipolardisorder,andanxiety disorder.” http://www.healthline.com/health/affecti
ve-disorders(site last visitedJanuary 4, 2017 Although the ALJ found that Plaintiff has a severe “affective
disorder,” hadid not considewhether that disorder ehthe criteria for Listing 12.04, nor did lagtempt to determine
its onset date.



http://www.healthline.com/health/affective-disorders
http://www.healthline.com/health/affective-disorders

sertraline’ an antidepressant medicationld. at27. During a follow-up phonecall on
November 19 2012, Plaintiff reportedmood is much improved but having diarrhea every
[morning].” Id. at23. Dr.Bynum changed Plaintiff's medicatidrom sertralineéo Wellbutrirf
and referred him tpsychiatrist Laur&. CruzHinson M.D. for further evaluation. Id. Plaintiff
wasfirst seen an@valuated by Dr. Cruklinson on February 6, 2013ld. at15-21 During her
initial evaluation, Dr. CruHinson noted that Plaintifeportedhat“he has been feeling depressed
for a while,”that hehaddivorced three yeansreviously, anchad moved in with his sister “after
selling the house and settling the property,”was “feeling the strain of being there.ld. at15.
Plaintiff also revealed that he had bélkamd [] off from work sohe lost his truck and has very little
now,” making him feel “like he lost everything.ld. Plaintiff alsoreported that hbad suffered

a heart attack and undergone a stent placement in January 2012, and thatlis spensitting
on a bar stool watching televisiond. Plaintifffurtherreportedhathe had lefa suicide note for
his family in 2010, which his sister had found “before he attdd. at16. After Plaintiff's
motherspoke withhim aboutthe note he did not attempt suicide.ld. Dr. CruzHinsonalso

noted that Plaintiff had been “harassed by AA ‘TOP’ [Sergeant] in Fort Carstora@o for a

" Sertraline is thegeneric name for Zoloftwhich is used to treat depression and several other mental
disorders. http://www.mayoclinic.org/drugsupplements/sertralingratroute/description/dr@0065940 (site last
visited January 4, 2017

8 Wellbutrin is one of several brand names for bupropion, which is anadhey used to
treatdepression http://www.mayoclinic.org/drugsupplements/bupropieoralroute/description/dr@0062478
(site last visitedlanuary 4, 2007
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year,” and had suffered “childhood traufhavhich shedescribed as “father very abusive to
mother, father tried to stranglelpintiff] several times growing up.”ld. at16, 18. As part dfier
evaluation, DrCruzHinson diagnosed Plaintiff withothMajor Depressive Disorder and “PTSD
military/childhood,” and assigned him a GAF score of%49ld. at20.

“The onset date of disabilitg ithe first day an individual disabledas defined in the Act
and the regulations. Soc. Sec.Rep. 8320, at*l (emphasis added)Where a disabilityis of
traumatic origin, the date of onset is the date of the traunmgticy.” Blea v. Barnhart
466 F.3d903, 909(10th Cir. 2006)citing SSR 820 at*2). However, where disabilities are not
the result of traumatic injury, the date of onset is more complicated, and “it idire@se
impossible to obtain medical evidence establishing the precise daia{i@umatic] impairment
became disabling.”SSR 8320 at2. Unlike traumatic impairments, ndraumatic impairments

do not typically become disabling time date on which the claimant first experiences symptoms.

° Plaintiff served in theé\rmy from 1968 t0197Q [Doc.13-3 at35-36].

19 |n determining that the date of Dr. Crktinson’s initial evaluation was a “good dafet onsetthe ALJ
andthe medical consultappeared toonsiderPlaintiff's GAF score SeegDoc.13-4at10]. The GAF, or Global
Assessment of Functioning, is a 306int scale that is intended to reflect a clinician’s judgment of an individual’s
psychological, social, and occupational functioningangley 373 F.3cat1122n.3. A score in theange from 4450
is said toindicate “[s]erious symptoms” such as “suicidal ideation, severe obsalssitrals, [or] frequent
shoplifting,” or “serious impairment in social occupational or schoettfoning €.g, no friends, unable to keep a
job).” DSM-IV-TR at 34. However, “[tihe most recent edition of the DSM omits the &zslfe” for reasons that
include “its conceptual lack of clarity . . . and questionable psychometricsiime practice.” Richards v. Colvin
640 F. App’x 786, 79110th Cir. Feb. 12, 201&unpublished). In rejecting the plaintiff's argument that her GAF
scores were “significantly probative evidence,” Riehardscourt also relied on the doctors’ failure in that case to
“explain[] how they calculated the [GAF] @es orlinked them to any particular symptomsld. Realistically, a
single GAF score cannot provide a basis for onset of a mental disadlitlyjs essentially only “a snapshot” of a
patient’s functioning at a particular point in tim&ee, e.g., @ington v. Colvin2015 WL 471641at*4 (D. Utah
Feb.4, 2015) (unpublished). That is especially true where, as here, the GAFvgasrassigned based on the
clinician’s first interaction with the patient, and where the clinici@mat specify her resons for the assessed score.

11



Nonetheless‘[p]articularlyin the case of slowly progressive impairments, it is not necessary for
an impairment to have reached listing severigy,(be decided on medical grounds alone) before
onset can be establishedld. Thus, n case of nontraumatic disability, “it willbe necessary to
infer the onset date from the medical and other evidence that describe try histl
symptomatology of the disease proces$d. Where it is reasonable to “infer that the onset of a
disabling impairment[] occurred some time prior to thete of the first recorded medical
examination,” he determination of onset “depends on an informed judgment of thé fabtsh
“must have a legitimate medical basidd. at*3. A “convincing rationale must be given for the
date selected.”ld. Thus in Bleag 466 F.3dat909 n.] the Tenth Circuit held th&SR 8320
“requires the assistance of a medical advisor whenever ‘onset’ must be ififérred

In this casethe ALJfoundthat Plaintiff was not disabled “prior to February 6, 2013.”
[Doc. 133 at22-23]. In so finding, the ALJ focusegdrincipally on Plaintiff's physical
impairments, but also found thBtaintiff's “alleged mentaimpairment[sic]” were “not severe,
causing no more than mild limitations in functioning,” prior to February 6, 2083 at21.

However,the ALJ determined that, “[b]eginning on February 6, 2@18 severity of [Plaintiff]’s

' The parties argue in their briefs whether tmsetdateof Plaintiff's disability needed to be “inferred,”
thereby requiring the ALJ to obtain the assistance of a medical ag8iseDoc.18 at10-15 andDoc. 24 at 8-9).
However, thais not reallythe issuein this case While one of Plaintiff's mental impairments, PTSD, is associated
with traumaijt is not necessarily immediately disablirg, isa physicdl traumaticinjury, in which the onset date is
the date of injury Blea 466F.3d at909. Indeed, the ALJ clearly considered Plaintiff's mental impairments to be
nonrtraumatic in origin, both because he obtained a medical expert to advisedhivecanse he determined the onset
date to be well after any traumatic incidents thay have given rise todke disorders

12



impairments$? hasmet the criteria ofListing] 12.06”. 1d. at23. Listing 12.06, whichdetails
the characteristics gbresumptivelydisablirg “[a]nxiety and obsessiveompulsive disorders,”
requires proof of the criteria set forth either in paragraphs A and B, or in A anth@t pfovision,
which are:

A. Medical documentation of the requirements of paragraph 1, 2, or 3:

1. Anxiety disorde characterized by three or more of the following;
a. Restlessness;
b. Easily fatigued;
c. Difficulty concentrating;
d. Irritability;
e. Muscle tension; or
f. Sleep disturbance.

2. Panic disorder or agoraphobia, characterized by one or both:
a. Panic attacks followed by a persistent concerworry about additional
panicattacks or their consequences; or
b. Disproportionate fear or anxiety about at least two different situafimms (
example, using public transportation, being in a crowd, being in a line, being
outside of your home, being in open spaces).

3. Obsessiveompulsive disorder, characterized by one or both:
a. Involuntary, timeconsuming preoccupation with intrusive, unwanted
thoughts; or
b. Repetitive behaviors aimed at reducamxiety.

AND

12 Although the ALJ indicated that Plaintiffimpairmentamet the criteria of Listing 12.06 after February 6,
2013, only one of his impairments, PTSD, could possibly satisfyistiag. Without an explanation the decision,
this Court cannot determine whether, after that date, the ALJ simplpdadnsider Plaintiff's other impairments, or
considered those impairments, together, to bedigabling. In this case, a reasonable assumption is that the ALJ
simply did not consider Plaintiff's other impairments once he determiladhtiff's PTSD to be presumptively
disabling. However, at the very least, those other impairmentédshave been considered with respect to when
Plaintiff's PTSD became disabling, ssnthecombinedimpact of impairmer#t is relevant to disability. 20 C.F.R.
§404.1520(c)

13



B. Extreme limitation of one, or marked limitation of two, of the following areas of
mental functioning (see 12.00F):

1. Understand, remember, or apply information (see 12.00E1).
2. Interact with others (see 12.00E2).
3. Concentrate, persist, or maintain pace (see 12.00E3).
4. Adapt or manage oneself (see 12.00E4).
OR
C. Your mental disorder in this listing category is “serious and persistieat;ist you
have a medically documented history of the existence of the disorder oveschgier
at least 2 years, and there is evidence of both:
1. Medical treatment, mental health therapy, psychosocial support(s), or a highly
structured setting(s) that is ongoing and that diminishes the symptoms iasid sig
of your mental disorder (see 12.00G2b); and
2. Marginal adjustment, that is, you have minimal capacity to adapt to changes
your environment or to demands that are not already padurfdaily life (see
12.00G2c).
20 C.F.RPt. 404, Subpt. P, App 1, 112.06. Significantly, the ALJ’s decisioneitherindicates
how Plaintiff's mental impairments met tlateria of Listing 12.06, nor what medical evidence
was consideredn reachingthat conclusion See[Doc.13-3 at23]. An ALJ’'s failure “to
adequately discuss the evidence andiseconclusions to the evideriogith respect to listing
severity is “based on legal error and must be revers&hfpenter v. Astrueéb37 F.3d 1264, 1270
(10th Cir. 2008). Additionally, theALJ's only statenents in support of his finding that
Plaintiff's mental impairments wergn-severeprior to February 6, 2013verethat Plaintiff had

not received “any mental health treatnieptior to that date, had “declined referral to a

psychologist [sic] in October 2012,” and was not on medicatilmh at18. These statements,

14



which are cursory at best, are also inaccurdde. Bynum began treating Plaintiff's depression
with medication in October 2012.Dé¢c. 13-16at 27].

In March 2014, DrBynum (Doc. 13-17at 3-4) filled outa mental assessmerdrfn that
indicatedPlaintiff had“marked” limitations in several workelated area8® However, the ALJ
rejectedDr. Bynum'’s opiniorfor the period prior to February 6, 2Q18 the grounds that was
“largely unpersuasiveandwas “markedly inconsistemtith the medical records corresponding to
the samgperiod of timewhich show no mental health treatm&ft [Doc.13-3at 21] (emphasis
added). However, the date a claimant is first treated for a mental impairdo@st noestablish
the severityof the impairmentsince

the regulations set out exactly how an ALJ is to determine severity, and

consideration of the amount of treatment received by a claimant does notgiy a

in that determination. This is because the lack of treatment forpairment does

not necessarily mean that the impairment does not exist or impose functional

limitations.  Further, attempting to require treatment as a precondition for

disability would clearly undermine the use of consultative examinations. Thus,
the ALJ failed to follow the regulations in reaching [the] determination that

[claimant]'s mental limitations were not severe at step two of the sequential

evaluation.

Grotendorst v. Astrye870 F. App’'x 879, 883 (10th Cir. March 22, 2010) (unpublished).

13 Dr. CruzHinson also assessed Plaintiff's mental impairments in March 2@d4ndicated that they met
both the Listing 12.04 criteria for “depressive syndrome,” dmdet out of five “anxietyelated disorders” under
Listing 12.06. Poc. 1317 at5-6]. Although the ALJacknowledgd that Plaintiff was diagnosed and treated by
Dr. CruzHinson(Doc. 133 at 18, 23) his decision effectively contains no analysis of OnuzHinsoris opinions
whatsoever.

14 Earlier in the opinion, the ALJ referred to Wynum’s assessment as “[tlhe chemkx medical source
statement signed by [Plaintiff]’s treating physiciamtlicating that it was ‘obviously strongly influenced by
[Plaintiff's mental health treatment.” Djpc.13-3 at19]. Beyond it being “obvious,” the ALJ did not explain his
dismissiveness o treating physician’s medical opinion, although such opinions aregesesal rule, entitled to
“controlling weight.” See20 C.F.R. 804.1527(c)(2).

15



Here, however, both the ALJ and his expert consultant clearly used the date on which
Plaintiff was first seen bpr. CruzHinsonas thedefiningfactor in determiningvhenhis mental
impairments became both severe and disabliSge[Doc. 13-3at 23, Doc. 13-4at8-10. In so
concluding the ALJ appears to havelied ettirely on the testimony of Jadk Bentham, M.Ed.,
Ph.D., a norexamining psychologist hired kifite Administration [Doc.13-3at23, Doc.13-4
at6]. See alsdDoc.13-7 at34-35 and40]. Although DrBentham did not submit a written
opinion, he testiéd at the Decembédilearingthat he had found “no medical treatment record from
a psychiatrist or psychologtstadhering to Plaintiff's alleged onset date of January 10, 2012].”
[Doc.13-4at8-9. Tothe ALJ’s inquiry of‘what’s the earliest date you see anything supportive
of that,” Dr.Benthamresponded byefering to Exhibits 16F Doc.13-17 at2-5) and 20F ig.
at16-63), andstaing “that’'s where you have the major depressive disorder talked about by
[Dr. Cruz]Hinson, but that's 3/6/14,” and indicated tln& did notsee anything earlier than that.
[Doc.13-4 at9-10] The ALJ then pointed out thatDr. CruzHinsons initial psychiatric
evaluatiorhad been ofrebruarys, 2013 ,andDr. Bentham respondetthen that would be by the
same doctor. So that would be a valid onset datd.”at10. WhenPlaintiff's counsel indicated
that he had no questions for the witness, the ALJ dismissed Dr. Benthanguesed “[s]o,

what'’s the onset date we’re setting here®™. at10-11. The ALJ respondéed haven’t figured

!5 plaintiff actually began receivingeatmentfor depression from DBynum who is not a psychiatrist,
beginning on October 17, 2012, when she prescskeemaline [Doc.13-16at27]. He wasliagnosedwvith PTSD
and Major Depressive Disorder by psychiatrist Dr. Gidinsonon February 6, 2013.d. at 20. However, since
severity of a disability is not determined by the date when it is first tré@edendorst 370 F. App’xat883), it
follows that an even more stringent standard, consisting of the fifitetdreatmentby a psychiatrist woud be
considered an even less reliable indicator of disabling severity.
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that out, but you attested to February 26 [sic], 2013 being a good date for you,” to which
Dr. Bentham replied, “[i]t is a good date for meld. at11. Other than rearking that “we do
have adefinitive diagnosis from a treating psychiatrigDoc. 13-4 at9), in reference tahe
March 6, 2014 medical record memorializing Dr. Cidinson’s diagnoses of depression and
PTSD(Doc. 13-17at 21), that testimony repsents DrBentham’s “opinion,” in its entirety. The
ALJ’s reliance orDr. Bentham'’s testimony in determining onsgeteis simplynot warrantedoy
either thefacts or thelaw.

In the decision, the ALXstatesthat Dr. Bentham “testified that he had an opportunity to
consider all of the medical evidence and stated that he had considered the snediesstatement
in [Doc. 13-17at 2-5], but found that the diagnoses and restrictions identified therein were not
supported by the objective medical findings until February 6, 201Bdc.[13-3at23]. This
characterizatiosignificantlymisrepresent®Br. Benthan's testimony. Effectively, DiBentham
testiied that, as far as he knew, the first time Plaintiff reee treatment from a psychologist or
psychiatrist for mental issues waisFebruary 6, 2013. Qoc. 13-4at10]. In even reaching that
conclusion,Dr. Benthamhad to be directed by the ALJ, since &epeared tmeither fully
undersandhisrole at the haring, norbeat all familiar with the records he supposedly “reviewed.”
Id. at89. Logically, if the first date ofmental healthtreatmentdefines the onset daiaf
disability, there would be no need to consult with a medical expgatrdingonset, since the ALJ
should certainly be capable of determining that date on his own.

In this case, the ALJ not only failed to properly determine the onset date of P#aintiff
disability, he also failed to explain his “finding” that Plaintiff was prestivepy disabled pursuant

to Listing 12.06. Dr. CruzHinson was the only physician t@assess Plainti§ mental
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impairments forlisting-level severity, and she indicated tHgintiff's impairments methe
criteria for both lsting 12.06 and 12.04 However, he ALJnot onlyfailed todiscuss medical
opinions, he alsdid not explairvhy hedetermined Plaintifivasdisabled undetListing 12.06.
Instead the ALJ accorded “significant weight” to Dr. Bentham’s opinion tlxt Bentham
“agreed with the assessment of [Plaintiff]'s treating physician in finditgirjtiff] ‘markedly
limited in his ability to complete a normal workweek, dtod sustan an ordinary routine without
special supervisighbut that those opinions “were not supported by the objective medical findings
until February 6, 2013 [Doc.13-3 at23]. As already noted, this statementccurately
describs Dr. Bentham’s testimony In addition the decisiortites“Exhibit 17F"*° as the basis
for Dr. Bentham’sonset date testimonyld. However,Dr. Benthamonly testified regarding
Exhibits “16F” and “20F on page™d’ [Doc.13-4at9]. The ALJs statement thddr. Bentham
“agreed with the assessment of [Plaintiffl's “treating physician” also appears &r tef
Dr. Bynum, rather than Dr. Creldinson, since the marked limitations the ALJ indicates that

Dr. Bentham agreed to most closely resemble those assessed by Dr. Byr@ea[Doc. 13-3

16 Exhibit 17F Poc. 1317 at 8-9) consists entirely of DBynum’s Marchl4, 2014 assessment of Plaintiff’s
“ability to do workrelatedactivities.”

17 Exhibit 16Fconsiss of Dr. Cruz-Hinson’sMarch 6, 2014ssessments of Plaintid¢c. 13-17 at 3-6), and
page 9 oExhibit 20Fis simplya recordnhotation of those assessmefids at 21).

18 Dr. BynumassesseBlaintiff with marked impairment ithe followingthree“non-physical” workrelated
activities: (1)*Maintain physical effort for long periods without a need to decrease tgctivipace, or to rest
intermittently (i.e. 2hour segments)”; (2)Sustain an ordinary routine without special supervision”; and
(3) “Complete a normal workday and workweek without interruptions from paifatigue based symptoms and to
perform at a consistent pace without unreasonable number and lengtipefi@ds.” [Doc.13-17at9]. Although
the ALJsummarizedhe second anchird of those findingshe didnot mentionthe first. [Doc.13-3 at23]. At
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at 23; Doc.13-17 at9]. Significantly, Dr.Bentham neither agreed nor disagreed with any
particularassessments made Blaintiff's treatingphysicians Instead, he simplgeclarel that
the dateon which Dr Cruz-Hinsoninitially diagnosedPlaintiff's mentaldisorderswas “a valid
onsetdate for Plaintiff's disability.’® [Doc.13-4at10]. Thattestimonyfalls well short ofthe
“substantialevidence” that is required to support the ALJfsxding that Plaintiff “became
disabled on February 6, 201%. Langley 373F.3d at1118(a “mere scintilla of evidence” is not
“substantial evidence’{citation omitted)

An ALJ has a duty to discuss the evidence and to explain his findings regarding
listing-level severity. Clifton v. Chatey 79 F.3d1007, 1009 (10th Cir. 1996giting 42 U.S.C.

§ 405(b)(1)** When an ALJ fails to follow this mandatgs step three determinationsgmply

approximately the same time, @ruzHinsonassessed Plaintiff with more and different marked impairmeats th
did either DrBynum or the ALJ. [Doc.13-17 at 3-6|.

19 Dr. Bentharts testimony waghat there was “a definitive diagnosis [of PTSD and depression] &
treating psychiatrist,” and that the date of that doctor’s initial evaluationld be a valid onset date.[Doc. 13-4
at9-10].

% |n the ALJs view, Plaintiff's disabilityboth began and reached listiteyel severity on theame date.
However, with respect tslowly progressing disabiléssuch as Plaintiff'sit is extremelyunlikely thatboth of those
events would occur simultaneoushBeeSSR 8320 at*2.

2L Section 405(b)(1) provides, in pertinent part, that “[{he Commissioh&ocial Security is directed to
make findings of fact, and decisions as to the rights of any indivigpdyiag for a payment under this subchapter.
Any such decision by the Comssioner of Social Security which involves a determination of disahifitywhich is
in whole or in part unfavorable to such individisdlall containa statement of the case, in understandable language,
setting fortha discussion of the evidence, and stating the Commissioner's determination and theoreassons
upon which itidased’ Section 405(b)(1jemphasis added)lIn this case, the ALJ found Plaintiff disabled pursuant
to the criteria of Listing 12.06, which is certainly a favorable resuPfaintiff. However, limiting disability to more
than a year beyond when Plaintiff alleged himself to be disabledtiaguslearly a determination that is “in part
unfavorable” to him. Therefore, this statute is applicable to Plaintifiim.
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“a bare conclusiofithat] is beyond meaningful judicial review?® Id. See alsoBrownuv.
Commi of Soc. Sec. Adin,, 245 F. Supp. 2d 1175, 1186 (D. Kan. 2003}*“[T]he ALJ shall set
out his specific findings and his reasons for accepting or rejecting the eviggacding whether
Plaintiff's impairments meet or eqy#te relevant]istings’). The ALJ’s findingthat Plaintiff's
mental impairments satisfied tledteria of Listing 12.06 as of February 6, 2018 just such a
“bare conclusion” that precludes iteeaningful review.

Moreover, areviewing court musélso consider “anything that may undercut aetract
from the ALJ’s findings in order to determine if the substantiality test hasrbe& Grogan
399 F.3d ail262. The recordn this case does contain evidence that appears to conflict with the
ALJ’s “established onset date.” For exam@le. Cruuz-Hinsoris initial evaluation of Plaintiff
specifically indicats that Plaintiffwas depressed enough to plan a suicide in 2Db@.(13-16
at16),andhadreported “feeling depressed for a while,” noting immediately thereaftenétaid
divorced thregears prior to their first meetintives with his sister, whictvas a strainlost his job
and his truck and “feels like he lost everything”id( atl5). Thus, according to

Dr. CruzHinson’s notes, Plaintiff began suffering frosymptoms ofdepression at least three

22 Seveal years after theClifton decision was issued, the Tenth Circuit clarified th@lifton did not
categorically reject the application of harmless error analysis” to the Alepstlsree conclusion.FischerRossv.
Barnhart 431 F.3d 729, 78(10th Cir. 208). Thus, where “confirmed or unchallenged findings made elsewhere in
the ALJ’s decision confirm the step three determination,” and the reviemdng can “confidently say &t no
reasonable administrative factfinder, following the correct analysis] bawie resolved the factual matter in any other
way,” Clifton would not require remandld. In this case, the ALJ did at least discuss his rationale for firibatg
Plaintiff was not disabled by physical impairments in connection witdétisrmination of Plaintiff's pr&ebruarys,

2012 RFC. However, the ALJ's physical findings have nohlbeellenged here by Plaintiff. Nonetheless, the
FischerRoss'harmless error” analysis does not apply in this case because there are no fiegitmdeg Plaintiff's
mental impairments anywhere in the ALJ’s decision that would allowmé&aningful reviev of the ALJ’s decision.
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years prior to DrCruzHinson’s initial evaluation of him. Dr. CruzHinsonalso disclosed that
the trauma underlyinBlaintiff's PTSD wassufferedboth in childhood and duringlaintiff's time
in the military, from 1968 to 1970 Id. at16, 18. As such Dr. CruzHinson specifically
diagnosedPlaintiff with “PTSD military/childhood.” Id. at20. These statements do not support
the ALJ’s determination that Plaintiff's mental impairments became both sevkdisabling on
the dg the records were made.

Additionally, while it was Plaintiff's depression that led Dr. Bynum to reféaintiff to
Dr. CruzHinsonfor psychiatric treatmenfid. at23), Dr. CruzHinson diagnose®laintiff with
both depression and PTSM. at20). The ALJfound that fb]eginning on the established onset
date of disability, February, 2013,” Plaintiffhad“severe impairments” that included “PTSD, and
an affective disorder.” QQoc.13-3at18]. The ALJ did not discuss Plaintiff's depression either
with respect to Listing 12.04 or as it may have affected the severity or o EEDf However,
while “PTSD confers significant psychiatric disturbance, functional impairment, arddity as
a singular diagnosis, depression and PTSD commonbgcor. Research suggests, for example,
that significant depressive symptomatology affects between 30% andf5§@&sons diagnosed

with PTSD”%* “Compared to those with depression alone, depressed patients with posttraumati

% Duncan G. Campbell, Ph.D., et al., “Prevalence of DepresBBBD Comorbidity: Implications for
Clinical Practice Guidelines and Primary G&a&sed Interventions, J. of Gen. Internal Med. 22.6: 711 (2007)
(citations omitted). Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC221985@ite last visited
Januaryd, 2017.
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stress disorder (PTSD) experience more sepsychiatric symptomatology and factors that
complicate treatment®

Nonethelesglespitefinding thatPlaintiff has twomental impairmentshe ALJ engaged in
no genuine analysis @itherof those impairmenisiordid heconsider thesffects onPlaintiff of
having bothmpairments together.The ALImost definitelydid not give a “convincing rationale”
for his determination of onset date,issequired by SSR 820. Rather it appears that thelA
simply accepted Dr. Cruinson’s diagnosis oPTSD (Doc. 13-16 at 20), andthen arbitrarily
determired that the disability onset dat®f that disordemwas the date on kich Plaintiff was
initially diagnosed In choosing the onset date, tAeJ alsocompletely ignord indications by
the diagnosing physician thBlaintiff's mentalimpairmentsarose from events thatgnificantly
preceded the diagnosse. See idat15-21 TheALJ provided rither alegalnor a factual basis
for theonset dat@nd instead, merelgsserdthat thedatehad beemletermined by DBentham
[Doc.13-3 at23]. Even if Dr.Bentham did determine the onset date, he did so based on
principles that are not legally sound. In sum, dieéerminationof disability onset in thizase
precludes informed review by this Coartd thereforerequires reversal and remand for further

consideration of Plaintiff's impairmeng&nd an analysis dhe onset ohis disability

2 4.
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B. The ALJ’s Consideration ofthe Third -Party Statement

“The impact of lay evidence on the decision of onvgditbe limited to the degree it is not
contrary to the medical evidence of record.” SSR28&t*3. Plaintiff contends that the ALJ
“impermissibly ignored” the sworn statement of his sister, Wanda Mq{gao. 13-10 at 25),
noting that the ALJ “did not mention the third party statements when evaluatingthialty of
[Plaintiff]'s complaints.” Poc.18 at15]. Defendant argues that SSR-86 only requires an
ALJ to consider “other source” opinions “when such opinions may have an effect on the outcome
of the case.” Doc.24at12] (quoting SSR 0@p at*6). Plaintiff and Defendant eadifer their
own interpretation othe time frame to which Ms. Morgan refers in her statement. Defendant
claimsthat“Ms. Morgan’s opinion descrilgePlaintiff's functional limitations as of July 2014, or
near that time,” and as su¢he statemeribears no significance on the issue of whether Plaintiff
was disabled prior to February 2013.1d. at11-12 Plaintiff regponds that Defendant’s
interpretation is contradicted by Ms. Morgaaisn statementin which she saithat “Rixey is my
brother so I have known him for his entire life. Rixey has lived with me fqdbe4 years and |
see him every day.” Joc. 28 at 4].

Unfortunately, both of thesargumentamiss the mark. In her statement, Md4organ
describes Plaintiff's difficulties withis memoryand to a limited extent, his anxiety when she is
notathome. [Doc.13-10at25]. Ms. Morgan also discusses the physical effectsRizantiff's
heart attack antstroke” have had omim. Id. What she simply does not discuss, however, is
whenPlaintiff's disabling mental impairmentsegan. It does not matter whether Mdorgan
was dscussing Plaintiff's conditiomluring their entire relationshippver the last four years, or

simply in 2014, because nothing Imer statemenis tied to a specific time period and, more
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importantly, she didnot address the progressiaf Plaintiff's mental symptoms In fact,

Ms. Morgan only briefly alluded to Plaintiffs anxietst all as she discusseatfimarily his
memory and physical issuésstead Id. The ALJ found that Plaintiff’'s physical impairments
were notalone disabling (Doc. 13-3 at18), which is a determination that Plaintiff has not
addressed in thizppeal. Therefore, this Court finds Plaintiff's claim that the sworn statement of

Ms. Morgan supports an earlier disability onset date to be without merit.

VI. Conclusion

For the reasons stated above, the CBINDS that the Commissioner’s decisiehould be
remanded for further proceedingscludinga discussion of the ALJ'sationale forhis findings,
and a proper medical evaluation of onset date.

IT IS THEREFORE ORDERED that Plaintiff's Motion to Reverse and Remand to
Agency for Rehearing, with Supporting Memorandum (Doc.18), is GRANTED and the
Commissionés decision in this case IREMANDED to the Commissioner for further
proceedings consistent with this Memorandum Opinion and Ordelinal order will be entered
concurrently with this Memorandum Opinion and Order.

IT 1S SO ORDERED.

s des 4. WW%/

LOURDES A. MARTINEZ—
UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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