Pierce, et al. v. Chene, et al. Doc. 62

IN THE UNITED STATESDISTRICT COURT
FORTHE DISTRICTOFNEW MEXICO
VERONICA PIERCE AND FLINT PIERCE,
Plaintiffs,
VS. 1:15cv-758 LF-KBM
CONNIE CHENE,SHAY VANDERMEY,
TAMARA HENDERSON,CARLOSROMERO,
all in their individualcapacities,
AND THE GOVERNING COUNCILFOR
ALICE KING COMMUNITY SCHOOL,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes befotke Court on defendants Connie Chene, Tamara Henderson,
andCarlos Romers (hereaftesometimeseferred to collectively as “Individual School
Defendants”Motion to Dismiss Based on Qualified Immunifoc. 44) and defendant Alice
King Community SchoofAKCS) Governing Council’s Motion to Dismiss Breach of Contract
Claim (Doc. 53).Plaintiffs Veranica and Flint Pierce oppose batiotions. Docs. 54, 55.

Having considered the parties’ saissions and the relevant [aWGRANT in partandDENY in
partthe Individual School Defendants’ Motion to Dismiss Based on Qualified Immuinity.
GRANT AKCS'’s Motion to Dismiss Breach of Contract Claim.

l. Factual Background

In ruling on a motion for judgment on the pleadingg, Court must accept as true all
facts alleged in the amended complai@ee Smith v. United Staté61 F.3d 1090, 1098 (10th

Cir. 2009). It also must view these factual allegations in the light most favooahie
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plaintiffs. See id.Viewing the facts alleged in the amended complaint in this manner, the
amended complaint establishes the following:

ShayVanDerMey vas a teacher at AKCS. Doc. 402,15.> The daughter oflintiffs
Veronica and Flint Piercattended AKCS, and Ms. VanDerMey was their daughter’s teacher for
the 20132014 academic yealtd. at 4,911, 4. The Pierces’ son also was enrolled at AKCS for
the 20132014 academic yeafSee idat 4, 1.Defendant Connie Chene was the principal at
AKCS, defendant Tamara Henderson was the vice printimad], defendant Carlos Romero was
the president of the AKCS Governing Coundd. at 2, 11 4, 6, 7.

In early February 2014, Mr. Pierce contacted Ms. VanDerMey and informeldatdris
daughter had complained that another student had been harassing her for severalldnanths
4, 1 5. Ms. VanDerMey responded that she had not seen any of the harassment, but that the
other student came off “harsh at time&d’ at4, 6. Shortly thereafter, Ms. VanDerMey
informed Mrs. Pierce that the other student had written the Pierces’ daugheartéett note of
apology.” Id. at 5,1 7.

Later in February, Mrs. Pierce informed Ms. VanDerMey that her daughiterast
complaining that the other student was bullying Hdr.at 5, § 8.Mrs. Pierce suggested that
Ms. VanDerMeyspeak to the other student’s parents. The following day, Ms. VanDerMey
responded to Mrs. Pierce by stating that in her view, both students were aldafil®. Mrs.

Pierce was surprised by this respoaseshavas extremely involved in her daughter’s education,

and Ms. VanDerMey had never before reportedtti@Pierces’ daughter had misbehaviet

! The amended complaint has numbered paragraphs, but numbers 1 through 8 are used twice,
first on pages 1 to 2, and again on pages 4 to 5. For the first eight paragraphs, thislorder wil
refer to both the page number and the paragraph number. For all paragraphs aftér&fat wi

to just the paragraph number.

2 Ms. Henderson became the principal of AKCS at the beginning of the 20M3lacademic
year. Doc. 10 Y 58.



However, Mrs. Pierce “was denied the opportunity to speak to Ms. VanDerMey” to diseuss t
issuewhen she picked her daughter up from schooldhst Id. I 10.

Mrs. Pierce latelearned that both her daughter and the other student were sent to Ms.
Chene’s office on February 26, 2014, and were directed to apologize to one alibtiés.

Chene had thei€ces’ daughter sit on her lapd. The Pierces’ daughtevas crying and
uncomfortable during the entire exchandg. Five days later, on March 3, 2014, the Pierces
met with Ms. Chene and Ms. Hendersad. § 11. Ms. Chene acknowledged that the Pierces’
daughter had cried when she vgasit to the principal’s office on the"2@nd that Ms. Chene

had had their daughter sit on her lag. Ms. Chene informed the Pierces that the other student
had stayed in her office after their daughter left, and that she had a morestersation with

the other studentld. Ms. Chene also said that the other student “gets in trouble ddot.”

In mid-March2014, the Pierces had a par&dcher conference with Ms. VanDerMey.
Id. 1 12. Ms. VanDerMey did not express any concern at this conference about the behavior of
the Pierces’ daughtetd. She only complimented their daughter’s behavior and academic
performance.ld.

After the parenteacher conferenand continuing until April 1, 2014, the other student
continued to bully the Pierces’ daughter, and the Pierces’ daughter reported ehssit todvis.
VanDerMey. Id. § 13. When Mrs. Pierce tried tontact Ms. VanDerMey to discuss a
particular threat by the other student, Ms. VanDerMey did not resgdndOn April 8, 2014,
the Pierces’ daughter reported that Ms. VanDerMey had made fun of her foighekinose in
class.ld. 1 14. When Mrs. Pierce sought clarification from Ms. VanDerMey regattis
incident, Ms. VanDerMey did not respontil. On April 9, 2014, Ms. VanDerMey emailed

Mrs. Pierce and suggested that it might be in Mrs. Pierce’s daughter’s besstitd move to



another classroo. Id. § 18. The same day, when Mrs. Pierce went to pick her children up from
school, she spoke to the other student’s father about the conflict between her daughi®r a
son. Id. 1 19. The other student’s father said that Ms. VanDerMey hadlitolthat the Pierces’
daughter was picking on his son and was fabricating the bullying allegattbnbdls. Chene
interrupted the conversation and prevented its continuation, even though it had beenldordial.
1 20. When the father of the other student suggested that it might be best for his son to move to
another class, Ms. Chene put hemaround his son and said that he would not have to move to
another class although the school was considering moving the Pierces’ daughtaher class.
Id. T 21.

Also on April 9, 2014, Mrs. Pierce emailed Ms. Chene and informed her that Ms.
VanDerMey was not responding to her requests to miéefl15. Mrs. Pierceequested a
meeting with Ms. Cheneld. Ms. Chene said that she could only meet after sjpriegk, which
was set to begin on April 10, 2014. § 16.

On April 10, 2014, Mrs. Pierce asked Ms. Chene how she could contact the school board.
Id. § 22. The same day, Mrs. Pierce reported “to APS [Albuquerque Public Sawastning
the manner in which the Pierces’ complaints of bullying were being handkdBetween
April 10 and April 21, 2014, the Pierces attempted to contact the AKCS Governing Councll
several times “about the way the school was shutting downattiempts to resolve the bullying
of their daughter.”ld. § 27. On April 22, 2014, Mr. Romero wrote to Mrs. Pierce and
recommended that the Pierces schedule a meeting with Ms. Chene, dtitbthahool board
supports the voluntary resolution of confficid. { 28.

On April 15, 2014, Ms. Chergent an email to the Pierces instructing them to end all

communication with Ms. VanDerMeyd. 126. On April 22, 2014, after the Pierces’ daughter



reported another instance of bullying, Mrs. Pierce approached Ms. Chene atttsttatl her
about the new incidentd. 11 29, 30. Ms. Chene responded that she had nothing else to speak
to Mrs. Pierceabout, and Mrs. Pierce left the schotal. § 30.

Later on April 22, 2014, the Pierces met with Ms. Chene, Ms. Henderson, and the school
secretary to discuss the bullying issue. 11 31, 32, 35. When Mr. Pierce complained that no
investigation had been done into his daughter’s allegations of bullying, Ms. Chene laltghed.

1 33. When Mr. Pierce asked why she was laughing, Ms. Chene said it was becausehgone of t
allegations were trueld. “The meeting ended with the Pierces being threatened that they could
be removed from the school for ‘disrupting the educational environmdadt.’Following the
meeting, Mrs. Pierce sent an email to Mr. Romero to report the new bullyingntyditie

Chene’s initial refusal to speak to her, the meeting and Ms. Chene’s laughing aatigethe

threat to ban them from the AKCS campi. § 35.

The next day, on April 23, 2014, an Albuquerque Police Department (APD) officer
informed the Pierces that MganDerMey and Ms. Chene were afraid of violentze.{ 36. The
APD officer’'sincident report, howeverevealedhat the officer told Ms. VanDerMey and Ms.
Chene that the Pierces’ emailsd their meeting with Ms. Chene and other school officials the
previous day did not amount to harassmdadit.| 37. Specifically, the officer stated, “I advised
them Ms. VanDerMey and Ms. Chene] that based on what was being described to me, the
emails did not rise to the level of harassment. | also advised [Ms. [Ghanker raising her
voice towards [Mr. Pierce] did not rise to the level of harassment eitlter.Ms. Chene told the
officer that the school was considering disenrolling the Piercddreh, but Ms. Chene did not
want the officer to convey thiaformation to the Pierces because it would inflame thethdu

Id.  38. According to the amended complaint, Ms. VanDerMey and Ms. Chene’s report to the



APD officer “was a clear attempt to retaliate against the Pierces, was a miswserahthal
process, and [] was just a step in their scheme to disenroll the Pierces’ chiddnesthool
because the Pierces never exhibited any violent behavior whatsokl:eff.39.

On April 24, 2014, Mrs. Pierce attempted to walk her children to their classrooms, but
Ms. Chene prevented her from doing $o.  40. Ms. Chene told Mrs. Pierce that she was not
allowed to escort her children on campis. The next day, the Pierces received a letter from
Ms. Chene dated April 22, 2014, but postmarked April 24, 20d.4] 41. The letter stated that
an investigation into the bullying allegations had been completed, and thattieiaiis were
determined to be unfoundett. The letter also threatened to disenroll the Pierces’ children
from school, and it prohibited the Pierces from dropping off and picking up their childrejpt exc
by using the drive-through procedure outlined by the AKCS administraiion.

On April 28, 2014, Ms. Henderson approached Mrs. Pierce as she was dropping off her
children and insisted that she was not permitted on school grolthds42. After the
encounter, Ms. Henderson sent an email to the school board, with a copy todbs, Ristitled
“parental refusal to follow administrative requestd.

The Pierces were unable to communicate with anyone at AKCS regarding their
children’s educationld. 1 43. When Mrs. Pierce sent her children’s teachers questions about
standardizedesting, her questions went unanswerketd. Mrs. Pierce sat an email to Ms.
VanDerMey complaiimg that it was not faito the Pierces’ daughtéor Ms. VanDerMeyto cut
off all communication.ld. At the end of Aril, AKCS sent an email tthe parent®f all
children in Ms. VanDerMey’s class that Ms. VanDerMey was cuttinglbfiommunication via

email with parentsld. § 44. This closed off all communication between Ms. VanDerMey and



the Pierceshy this time theéPiercesvere not allowed to write to Ms. VanDerMey, nor were they
allowed on campusld.

Since about April 10, 2014, the Pierces had requested that their problems with the AKCS
administration and staff be mediatdd.  45. By April 30, 2014, the Pierces haat received a
response regarding their request for mediation so Mr. Pierce asked to spgakexrnang
council meeting that was scheduled to take place the followingldayMr. Romero granted
Mr. Pierce’s request, but told him that he would haveni his remarks to three minutes, and
could not mention AKCS administrators or staff members by nadielater on April 30, 2014,
Mr. Romero offered the Pierces the opportunity to mediate their grievancesparidgar that
the mediation would take gte the following weekld. § 46. The Pierces agreed to the
mediation, and “[a]s a conciliatory measure, [they] decided not to air theiagde publifly
at the governing council meeting” the following ddgl. On May 2, 2014, Mr. Pierce sent an
email to Mr. Romero inquiring when the mediation would take plédef 47.

On May 5, 2014, Mrs. Pierce and her son were waiting for her daughter to be released
from class on a curb outside of AKC8l. { 48. Mrs. Rirce’s son was released from school ten
minutes before her daughtdd. Ms. Henderson approached Mrs. Pierce and informed her—in
front of another parent and child—that she was not permitted to wait for her daughter on the
curb. Id. Following this incdent, the Pierces sentaheremail to Mr. Romero pleading with
him to schedule the mediation so that they could resolve the issues surrounding the [Fa@rces’
from the AKCS campusld. 1 49. The same day, Mrs. Pierce found a letter dated April 30,
2014 in her daughter’s school folderitten by anattorney, whictinformed the Pierces that
they were not permitted on the AKCS camplg. | 50. Mr. Pierce asked an APD officer

whether the attorney’s letter prevented the Pierces from dropping off dmagpig their



children from school, and the officer informed them that they were entitled to lzenpus for

that purposeld. 1 51. On May 6, 2014, based on the APD officer’s advice, Mr. Pierce had an
APD officer help him escort his children to clasd. § 52. Mr. Pierce learned from the APD
officer that Ms. Chene wanted to disenroll his children from AKG@SY 53.

On May19, 2014, Mr. Romero wrote Mr. Pierce to inform himat “AKCS has agreed
to have a special meeting on Wed., May 21, 2014 at 5:15 pm,” and he asked Mr. Pierce to let
him know by noon the next day whether the Pierces would attdnl.54. The Pierces
attended the meeting and did their best to talk to the governing council aboutidisetes/
were having at AKCSId.  55. One of the consequences of their ban from the AKCS campus
was that their children could not participate in the aftercare progichni™No modification was
made to the bathat would permit their children to participate in aftercdce. After the
meeting, a governing council representative informed Mr. Pierce thatrihedudd remain in
place on an interim basis, but that the Pierces could drop off and pick up their children from the
school gate.ld.  56.

During the summer of 2014, the Pierces filed formal complaints withakildShe New
Mexico Public Education Department (PED) concerning the manner in which Ms. \Kdeper
and Ms. Henderson handled the Pierces’ bullying reptats] 57. On July 21, 2014, Mr.

Romero sent the Pierces a letter informing them that the governing coundédiddd to keep
all sanctions imposed by Ms. Chene in place until further notice from the prinkdp&l58.
Mr. Romero also told them to direct any questions to Ms. Henderson, who was to become the
new principal. Id.
On July 24, 2014, the Pierces met with Ms. Henderson and two other AKCS school

officials. Id. § 61. Ms. Henderson repeatedly mentioned the complaint the Pierces had filed



against her with PEDId. But she also expressed a willingness to drop the ban that prevented
the Pierces from entering the AKCS camplgs. Ms. Henderson and therces scheduled a
follow-up meeting for August 7, 2014 because Ms. Henderson did not know about the governing
board’s final decision, and she wanted to speak to Mr. Romero about it before getkitg bac
them. Id. Following the July 24 meeting, theelRtes dropped their PED complaint against Ms.
Henderson.ld.

At the end of July, 2014, Mrs. Pee asked Ms. Hendersarhether Ms. VanDerMey still
was employed at AKCSId. § 62. Ms. Henderson told BlrPierce that Ms. VanDerMayas
still at the school.ld. The next day, Ms. Henderson wrote to Mrs. Pierce to inform her that her
inquiry as to Ms. VanDerMey's employment status was inappropriate, and tisainitteons
against the Pierces would remain in effddt.

In early Augwst, 2014, at the beginning of the new school year, Ms. Henderson informed
the Pierces that they were not allowed onto campus to attend a “meet the teacheitlevent.
1 63. Despite this, the Pierces attended the event without incidefjt65. The Rirces also
helped their children carry their new school supplies to their classrddifs66. Following
these incidents, Ms. Henderson sent the Pierces a message that informduetivend contact
the police if they came ontbe AKCS campusld. 167. Ms. Henderson nonetheless gave Mrs.
Pierce permission to drop off some homework her son had left at home at the &tHH68.
On August 6, 2014, the Pierces attended an APS school board meeting and spoke publicly about
their experience at AKCSd.  69. The next day, Ms. Henderson cancelled\tigust 7
meeting she previously had scheduled with the Pielced] 70.

On August 13 and 14, 201¥r. and Mrs. Pierce sent Ms. Henderseparatemails

requesting that she reschedule the meeting that she had cancelled on AldU$73. Ms.



Henderson responded to Mr. Pierce and asked what the purpose of the meetitly Wats.
Pierce informed her that the Pierces wanted to discuss tineirdma the AKCS campusid.
Ms. Henderson rescheduled the meeting for August 18, 2014, but in doing so referenced the
Pierces’ complaints to PED and APS and suggested that her relationship withdbe Pier
“depended on her knowing that the Pierces would not complain every time her perfodwance
not meet their expectationslti. Ms. Henderson also accused Mr. Pierce of “filming, and/or
taking still pictures of [the AKCS] community’ and admonished him for the faledosonduct.”
Id.  74. On the day the meeting was reschedtdetike place, Ms. Henderson again cancelled
it. 1d. 7 78.

On August 15, 2014, Ms. VanDerMey filed an application for a restraining order tagains
the Pierces in the Bernalillo County District Coud. I 76. MsVanDerMey filed the
application despite the fact that the APD officer had told Ms. VanDerMeyrithtApt the
Pierces’ actions did not constitute harassment, and despite the fact that notlgngicdisce
had happened since theld. The only noteworthy event since April had been the Pierces’ filing
of their formal complaints against Ms. VanDerMey for the way she had haheiedeports of
bullying. Id. Thestatedistrict court deniedls. VanDerMey'srequesfor a temporary
restaining ordetthe same day she filed her applicatiod. § 77. Five days later, an APD
officer informed the Pierces that Ms. VanDerMey had filecyplication for a restraining order
against themld. T 79.

On August 21, 2014, the governing council reissued its decision to ban the Pierces from
the AKCS campusld.  80. The same day, Mrs. Pierce wrote Mr. Romero and insisted that he
provide the Pierces the opportunity to mediate their issues as he had promised at the end of

April. Id. § 81. Mr. Romero responded “by shutting down all future communication with the

10



governing councif,and by informing the Pierces that any further emails from the Pier¢ks to
governing council or any other AKCS staff or employee would be viewed as loylhgng. 1d.

In response to this situation, the Pierces met with two APS officials whodfferaove
the Pierces’ children to another scholl. § 82. The officials told the Pierces that if they did
not want to move their children to another schidwir case was closedd.  83. APS could do
nothing more.Id.

On August 25, 2014, when Mrs. Pierce was dropping her children off at school and/or
picking them up, a woman who represented herself as a police officer plyyssaihined Mrs.
Pierceand prevented her from picking her children igh. {9 85, 86. While Mrs. Pierce was
being restrained, she authorized another parent to retrieve her chidir§r87. But Ms.
Henderson and the person who had represented herself as a police officer refused toeper
other parent to retrieve the Pierces’ childréh. The children were held on the AKCS campus
after school and questioned without the Pierces’ consent for approximately 90smidufe88.
Mrs. Pierce reported this incident to APDL  86. The Pierces believe that Ms. Henderson
called APD just before Mrs. Pierce arrived to pick her children up, and that Ms. semaad
the person who represented herself as a police officer intended to cause ahsrefsy
Pierce arrived.Id. § 89. The next day, on August 26, 2014, the Pierces received a letter from
Ms. Henderson informing them that their children had been disenrolled from AKIC$90.

On August 27, 2014, thetatedistrict court held a hearing on Ms. VanDerMey's
applicationfor a restraining orderld.  91. Ms. VanDerMey accused the Pierces of making
false accusations against her, saidshe was waiting for information from PED to know what
those accusations weréd. In describing the accusations, Ms. YemMey said,

Well, I know they've gone to my governing board, the APS board meeting, and
used my name. They have gone to the AP[S] charter director and PED and have,

11



you know put claims against me in regards to how | handle myself as a teacher, in
regard to these bullying accusations.

Id. The testimony disclosed that Ms. VanDerMey felt harassed and was concerribd that
Pierces were inquiring about her continued employment at AKCS because shernes that
the Pierces would pursue sanctions agdiastnot because of any fear for her safédy. Ms.
VanDerMey did not file her application for a restraining order until afteksbes that the
Pierces had filed a PED complaint against hdr. On November 3, 2014, tis¢atedistrict court
entered an order dismissing Ms. VanDerMey'’s application for a resgaoniter. Id. I 95.

On August 28, 2014, the Pierces were charged criminally in the Bernalillo County
Metropolitan Court with trespassing on AKCS propelity.  92. The Pierces allege that Ms.
Henderson provided false information, or information with reckless disregard foutthetd an
APD officer, which resulted in the filing of the criminal trespass chartgesOn October 9,

2014, the APD officer whiiled the charges dismissed the trespass charge against Mrs. Pierce.
Id. 1 93. On October 21, 2014, the Metropolitan Court dismissed the trespass charge against M
Pierce.Id. 1 94.

[. The Complaint

Counts | through IV of thamendedatomplaint allege thatarious individual defendants
violated the Pierces’ First Amendment rights by retaliating againstwhien the Pierces
complained about the way the individual defendants handled the reported bullying invModving t
Pierces’ daughterSeeDoc. 10 11 98- The Pierces allege that their complaints were
“petitions to the Government for a redress of grievances expressly pddbgthe First
Amendment, id. 11 99, 105, 111, 117, and that the retaliatory acts “would chill an ordinary

person” in the exerogsof his or her First Amendment righits, 19 100, 106, 112, 118.

12



Count V of the amended complaint alleges that Ms. Chene, Ms. Henderson, and Mr.
Romero violated the Pierces’ Fourteenth Amendment due process rights by bhemirfgom
the AKCS campus, denying them the ability to safely transport their childrea tiocen school,
and shutting down means of communication without reasonable notice or a reasonable
opportunity to be heardd. 11 126-27. The Pierces voluntarily dismissed Count VI of the
amended complaint. Doc. 56. Count VII of the amended complaint alleges that the AKCS
Governing Council breached its implied contract with the Pierces by banning thraradmpus
“for reasons outside of the understood scope in which a parent could be banned, without good
cause, and without sufficient notice or an opportunity to respond.” Dd] 183—36.

1.  Discussion

A. Motionsto Dismiss Generally

“To withstand a motion to dismiss, a complaint must have enough allegations of fact,
taken as true, ‘to statecéim to relief that is plausible on its face Kan. Penn Gaming, LLC v.
Collins, 656 F.3d 1210, 1214 (10th Cir .2011) (quotBeil Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007))While “a court must accept as true all of the allegations contained in a

complaint,” this rule does not apply to legal conclusiolts.(quotingAshcroft v. Igbal 556
U.S. 662, 678 (2009)). “[A] plaintiff must offer specific factual allegations to suppcit ea
claim.” Id. (citation omitted). A complaint survives only if it “states a plausible claim for
relief.” 1d. (citation omitted).

“Generally, a court considers only the contents of the complaint when ruling on a
12(b)(6) motion.” Berneike v. CitiMortgge, Inc, 708 F.3d 1141, 1146 (10th Cir. 201%).
determining whether to grant the motion, the Court must accept all thpleadtled allegations

of the complaint as true, even if doubtful in fact, and must construe the allegationgghtthe |

most favorable to the plaintifffTwombly 550 U.S. at 555Alvarado v. KOB+V, LLC 493 F.3d
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1210, 1215 (10th Cir. 2007)[A] well -pleaded complaint may proceed even if it strikes a savvy
judge that actual proof of those facts is improbable, and ‘that a redswargy remote and
unlikely.” Robbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008) (quofivgombly 550
U.S. at 556 an®cheuer v. Rhode416 U.S. 232, 236 (1974)).

B. Section 1983 Claims and Qualified Immunity Generally

Section 1983 states elevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State . subjects, or causes to be subjected, any citizen of the

United States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities secured by the Constitution and laalis, sh

be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

42 U.S.C. § 1983. Testablish a claim under®®83, a plaintiff must allege that a defendant
acted under color of state law to deprive the plaintiff of a right, privilege, or inhyrgstcured
by the Constitution or the laws of the United Stat@&est v. Atkins487 U.S. 42, 48 (1988).
“[P]rivate conduct that is not ‘fairly attributable’ to the Stagesimply not actionable under
8§ 1983, . . . however discriminatory or wrongful the conductJdsjbla v. Chavez5 F.3d 488,
492 (10th Cir. 1995) (citations and quotations omitted). It is “vettled that an otherwise
private tort is not committed under color of law simply because the tortfeasoemmoyee of
the state.”ld. at 493. The key question is whether the state employee committed the tort “on
account of the authority vested in #m@ployee by the stateld. It is the plaintiff's burden to
plead, and ultimately establish, “the existence of a ‘real nexus’ between énelaetfs conduct
and the defendant’s ‘badge’ of state authority in order to demonstrate actidakena ‘under
color of state law.”Id. at 494.

Qualified immunity shields government officials performing discretionangtions from

liability for civil damages unless their conduct violates clearly establishtedastaor

14



constitutional rights of which a reasonable person would be awkmdow v. Fitzgerald 457
U.S. 800, 818 (1982). Under the Tenth Circuit’s {waot test for evaluating qualified immunity,
the plaintiff must show (1) that the defendant’s conduct violated a constitutionaiuboista
right, and (2) that the law governing the conduct waarty established/henthe alleged
violation occurred Baptiste v. J.C. Penney C447 F.3d 1252, 1255 (10th Cir. 1998&8gcord
Tonkovich v. Kan. Bd. of Regent$9 F.3d 504, 516 (10th Cir. 1998). For a right to be clearly
established, “[tlhe contours of the right must be sufficiently clear that anaale official would
understand that what he [or she] is doing violates that rightderson v. Creightqrt83 U.S.
635, 640 (1987). Unless both prongs are satisfied, the defendant will not be rem(@reghge
in expensive and time consuming preparation to defend the suit on its mgrégert v. Gilley
500 U.S. 226, 232 (1991).

The Court is not required to address the two prongs of the test in &xelarson v.
Callahan 555 U.S. 223, 236 (20p9The Supreme Court’s decisionRearsonpermitscourts
to grant qualified immunity without first deciding whether a constitutional violattmumed so
long as the right claimed to be violated was not clearly establidtded.he right that is alleged
to have been violated must be “clearly established” not just as a general propfusition (
example, in the wathe right to free speech is clearly established), but “in a more partiedlariz
... sense: The contours of thehtignust be sufficiently clear that a reasonable official would
understand that what he [or she] is doing violates that righiiderson483 U.S. at 640. Stating
the right too broadly would destroy the balance that the Supreme Court has sosttilishe
“between the interests in vindication of citizens’ constitutional rights and . . . mifidials’
effective performance of their duties by making it impossible for offici@saeably to

anticipate when their conduct may give rise to liability faméges.”ld. at 639. “Qualified
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immunity gives government officials breathing room to make reasonable lakems
judgments about open legal questionashcroft v. al-Kidd563 U.S. 731, 743 (2011).
Qualified immunity thereforerotects “all but thelainly incompetent or those who knowingly
violate the law.” Malley v. Briggs 475 U.S. 335, 341 (1986).
1. First Amendment Retaliation Claims (Counts | to V)

To statea First Amendment retaliation claim, the Pierces must allege that (1) they were
engaged in constitutionally protected activity; (2) the Individual School Defendantitshs
caused them to suffer an injury that would chill a person of ordinary firmness dr@muwing to
engage in that activity, and (3) the Individual School Defendants’ selaetios were
substantially motivated as a response to the Pierces’ exercise of camstltytprotected
conduct. Shero v. City of Grove, Okléb10 F.3d 1196, 1203 (10th Cir. 2007). The standard for
evaluating thehilling effect onthe protecte@peechis objective, not subjectivesSmith v. Platj
258 F.3d 1167, 1176-77 (10th Cir. 2001). “[A] trivial or de minimis injury will not support a
retaliatory prosecution claim.Poole v. County of Oter@71 F.3d 955, 960 (10th Cir. 2001).

a. Count [—Retaliation Related to Restraining Order Application

Count | of the amended complaint alleges that Ms. VanDergtajiated against the
Pierces byiling an application for a restining order against thengeeDoc. 10 {1 76, 99, 100.
The Court alreadias held that the amended compléaied to allege thaMs. VanDerMey
used or misused any state authority she may have possessed in attempting to edttamregr
order against the Piercese Jojola 55 F.3d at 494, and therefore the amended complaint failed
to allege that Ms. VanDerMey acted under color of state B@eDoc. 38. The amended
complaint alleges only that Ms. Chene, Ms. Henderson, and Mr. Romero “aided” Ms.

VanDerMey in attempting to obtain a restiag order,Doc. 10 § 101, but does not specifically
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allege how any of them used their state authority in attempting to obtain the negtoader.
Thus, for essentially the same reasons that the Court held that count 1 of the arosmpdaithtc
failed to state a claim against Ms. VanDerMiewlso fails to state a claim against Ms. Chene,
Ms. Henderson, and Mr. Romero. Count 1 therefore will be dismilsstsdentirety
b. Count Il—Retaliation Related to Ban from AKCS Campus

Count Il of the amended comat alleges thallls. Chene retaliated against the Pierces
for their complaints to the APS school board and the PED by banning them from the AKCS
campus, and that Ms. Henderson and Mr. Romero retaliated against them by continuing the ba
Doc. 10 11 103-08. The individual defendants argue that this count should be dismissed because
it is clearly established that parents have no constitutional right to aotess grounds. Doc.
44 at 9. They also argue that the allegations are insufficiently detailed to showtretatiathe
particular acts that each of the individual defendants did to accomplish th&d&ardat 1Q
The Pierces respond that the defendants misunderstand theafidhgie claim, and that even if
they had no constitutional right of access to school grounds, the betaliation for their
complaintsviolated their First Amendment rights to seek redress of their grieveegasling
the way the individual defendantg&ere handling their bullying claimsSeeDoc. 54 at 12—-20.
Although | agree that the Pierces’ analytical framework is correct, th&drarthe AKCS
campus would not chill a person of ordinary firmness from continuing to seek redress.

There can be no akdispute that the Pierces’ complaints toA&CS governing council,
the APS school board, atite PED constituted constitutionally protected activity. “[A] private
citizen exercises a constitutionally protected First Amendmentargtitmehe or she petitions
the government for redressVan Deelen v. JohnspA97 F.3d 1151, 1156 (10th Cir. 2007)

(emphasis in original)Whether the cause is “minor and questionable,” or “mighty and
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consequential,” is irrelevantd.; see also Jenkins voBk Hill Local School Dist.513 F.3d 580,
587-88 (6th Cir. 2008) (mothers’ complaints to superintendent, newsgagernment officials
and agencies about treatment their children received in schools was constiyyicrtatted
activity).

It is with respect to the second elemeha retaliation claim that count Il of the amended
complaint fails. The Pierces allege that their ban from the AKCS grounds alallifthn
ordinary person” in the exercise of his or her First Amendment rights, but tealiacied in the
complaint do not support this claim. Doc. 10 § 106e protected activity that the Pierces’ say
was chilled was their ability to complain and seek redress from the AKC8goyé&oard, the
APS school board, and PEBee idJ 105. There are no allegations in the amahdemplaint
that the ban interferedgith the Pierces’ ability tcommunicatevith the governing board, the
school board, or PED. Thderces attended ad spoke at two governing council meetinged
formal complaints with the APS school board and PED, attended an APS school board meeting
and spoke publicly about their experience at AK&®1 met with APS officials to discuss the
situationwell after the ban took effecSee id 11 45, 55, 57, 61, 82. Thus, the ban would not
chill a person of ordinary firmness from continuing to complain to the relevant schoofites
about the handling of the bullying allegatioree $ith, 258 F.8 at1177 @lthough official’s
actions may have made it more difficult for plaintiff to obtain information regatdimgersity’s
varsity athletigorograms, alternative avenues fisformation remained open; district court
properly dismissed FirsttAendment retaliation claimlovern v. Edwards190 F.3d 648, 655—
56 (4th Cir. 1999) (parent’s ban from school property did not implicate his First Amendment
rights where he “was provided ample opportunity to air his ‘corruption’ allegatiotis to the

school board and in numerous discussion with school officials”). The amended complaint
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therefore fails to state a validr&i Amendment retalieon claim based on the ban.owht Il will
be dismissed.

c. Count lll—Retaliation Related to the Facilitation Griminal Charges
Against the Pierces

Count Il of the amended complaint alleges tat Chene and Ms. Henderson
“facilitated criminal charges against the Pierces in retaliation for the Pieaceplaints against
[them] for the manner in which they handled” the bullying allegations. Doc. 10 § 110.
Defendants argue that the Pierces have not pled sufficient and plausible motshis. Chene
and Ms. Henderson fair notice of the claims against @iainrhave failedo state a First
Amendment retaliationlaim. SeeDoc. 44 at 11. | agree.

The only allegation in the complaint that relates to the “facilitation” of criminaielsa
against the Pierces is the following:

92. On August 28, 2014, the Pierces were criminally charged in the

Bernalillo County Metopolitan Court with trespassing at AKCS. Based on

information and belief, Ms. Henderson provided information she knew vess fal

and/or provided information with reckless disregard as to the statement[’]s truth

or falsity to an APD officer to ensure criminal process was initiated dghas
Pierces.

Doc. 10 1 92. There is no specific allegation that even mentions Ms. Chene, or whether she had
anything to do with the criminal charges being filed. And the allegations aysnsienderson

fail to state whainformation she provided to the police officer, or even what information the
Pierces believe she provided to the police offidestead, the allegations in the amended

complaint establish that following the Pierces’ presence on campus in early,ARQjb—-after

the ban was in placeMs. Henderson warned the Pierces that she would “contact the police

when they are on campus.” Doc. 10 &3-The Piercewere well aware that the ban was

still in place See id. And although the amendedmaplaint is unclear as to what incident led to

the trespass charges, it alleges Mat Henderson called the police on or about August 25, 2014,
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just before Ms. Pierce arrived to pick up her children from school, which “caus[edjaa’s6ee
id. 1 89. The criminarespass charges were initiated three days |&tee.idf 92. These
allegations do not support the inference that Ms. Henderson intentionally lied to a dalee of
to procure the Pierces’ prosecutiarretaliation for their complaints against h&ee Nielander

v. Board of County Com’rs of County of Republic, K&82 F.3d 1155, 1166 (10th Cir. 2009)
(county employeewho “did not actively initiate any proceedings” but instead “merely proyid[e
the police with their account of events commit no constitutional violation at all, aariept
bringing charges’employees were entitled to qualified immunity on First Amendment
retaliation charge). Count Hihereforefails to state a First Amendment retaliation claim against
Ms. Chene or Ms. Henderson and willdiemissed.

d. Count IV—Retaliation Related to the Disenrollment of the Pierces’
Children from AKCS

Count IV of the amended complaint alleges that Ms. Henderson disenrolled ttesPier
children from AKCS in retaliation for their complaints to the governing board, the school board
and PED for the way she and other AKCS officials handled the bullying allegafiats 10
11114-19. As already notedhe Piercescomplaintsconstituted constitutionally protected
activity. But, unlike the ban from the sch@atampus and reporting the Pierces’ presence on
the AKCS campus to police, disenrolling children from the school of plaeénts’choice in
retaliation for their parents’ exercis€kirst Amendment rights would chill an ordinary person
in the exercise of those right3he ban from the school grouraisd the enforcement of that ban
did not interfere with the Pierces’ ability to voice their complaints to thergogecouncil, the
school board, or the PED. However, the disenrollment of their chifdreed the Pierces to
choose between the education they thought best for their children and theimf@rsient

rights. Thedisenrollmentvas nd a de minimis injury that mengmadeit less convenient for
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the Pierces to voice their concerndhus, although the Pierces’ children did not have a right to
attend the school of their choice, once they were enrolled in that school, that benefitatdaé
taken away based on their parents’ complaints about the s®eebeamons v. Snpw4 F.3d
1226, 1238 (10th Cir. 1996) (“the government may not deny a benefit to a person because of his
constitutionally protected interests”; student dismissed from football team beufaus speech
stated First Amendment retaliation claid¢@nkins v. Rock Hill Local School Dis$13 F.3d

580, 588-89 (6th Cir. 2008) (“dismissing [child] from school, making a false report to Children
Services, and refusing to provide home-school education through the services gfveotuitbr

chill a person of ordinary firmness from engaging in speesk;alsdVard v. Athens City Bd.

Of Educ, 187 F.3d 639 (Table), 1999 WL 623730, at *3 (6th Cir. 1999) (unpublished) (“if the
decision not to readmit the Ward givilgs made for an impermissibly retaliatory reason, it is
actionable under § 1983").

With respect to the thd element of aetaliation clair—that the disenrollment was
substantially motivated as a response to the Piecoesplaints—the Pierces allege thiat mid-
August, 2014, Ms. Henderson referred toRerces’complaints to PED and APS, and stated to
the Pierces that her relationship with them “depended on her knowing that the Rieute not
complain every time her performance did not meet their expectations.” Doc. 10 {thth Wi
the next few days, the Pierces contacted both the AKCS governing board and AR offi
their continuing attempt to mediate their disagreement with the school and have ifftedhan |
Id. 19180-83. On August 25, 201Mis. Henderson called the police when Mrs. Pierce was
picking her children up from school, and the next day, Ms. Henderson notified the Pierces that
their children had been disenrolleldl. 1 83-90. At the pleading stage, the amended complaint

states sfficient facts to make a plausible claim that Ms. Henderson'’s decision toaligber
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Pierces children from AKCS was substantially motivated by the Pierces’ continuimglemnts
surrounding the handling of their bullying allegations and their ban from the AKCS campus.
Count IV therefore states a valid First Amendment retaliation claim.

The defendants argue that even if count IV states a valid First Amendmeatiocgtal
claim, Ms. Henderson still is entitled to qualified immunity because the lawrgogdrer
conduct was not clearly established at the time of the alleged viol&esDoc. 44 at 13, 15;
Doc. 57 at 34. Their argument relies entirely on the premise that there is no clearlystsdbl
constitutional right to attend a charter schddée id. The defendantshoweverstate the right at
issue too narrowly. When Ms. Henderson disenrolled thee®s’ children from AKCS, it was a
“well established principle that the government may not deny a benefit tooa persause of his
[or her] constitutionally protected interestsSeamons84 F.3d at 1238 (citinBerry v.
Sindermann408 U.S. 593, 597 (1972)). She therefore is not entitled to qualified immunity at
this stage.

To show that the law was clearly established, the Pierces “need not show thatitie sp
action at issue has previously been held unlawftiilfiard v. City and County of Denve®30
F.2d 1516, 1518 (10th Cir. 1991). They need only show that the alleged unlawfulness was
apparent in light of preexisting lawd. “Ordinarily, in order for the law to be clearly
established, there must be a Supreme Court or Tenth Circuit decision on point, or le clear
established weight of authority from other courts must have found the law to be agnitiifé pla
maintains.” Medna v. City and County of Denvye960 F.2d 1493, 1498 (10th Cir. 1992).

In Seamongsthe Tenth Circuit held that even though the student plaintiff did not have a
constitutional right to play on his high school football team, the school could not takehatvay t

benefit in retaliation for his constitutionally protected speetde Seamon84 F.3d at 1237-39.
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The court explained:
The government may not “deny a benefit to a person on a basis that
infringes his constitutionally protected interestsspeciallyhis interest in
freedom of speeckh*even though the person has no right to the valuable

governmental benefit and “even though the government may deny him the benefit
for any number of reasons.”

Id. at 1236 (quotindPerry,408 U.S.at597). Thus, it is irrelevant that the Pierces did not
have a constitutional right to send their children to the school of their choice. inere i
dispute that their children were in faamnrolled at AKCS, and the Piercatege that their
children were diserolled because of the Pierces’ exercise of their First Amendment
rights. Thus, as the court heldSeamongs'[i]n light of the well established principle
that the government may not deny a benefit to a person because of his constitutionally
protected interestsitl. at 1238, Ms. Henderson is not entitled to qualified immunity on
court IV of the amended complaint.

2. Procedural Due Process Claim (Count V)

Count V of the amended complaint alleges that the Individual School Defendants
deprived the Pierces tieir right to access their childrerpsiblic school groundsand their
“right to be [free] from in[ter]ference for matters concerning the care apetysaftheir
child[ren]”® without reasonable notice or a reasonable opportunity to be heard. Doc. 10 1 121
27. The defendants argue thaethare entitled to qualified immunity because it is not clearly
established that the Pierces have a liberty or property interest in agcessool grounds or
directing their children’s education, and if they do, thexgeived reasonable notice and an
opportunity to be heardSeeDoc. 44 at 15-18. The Pierces respond that they have a

fundamental liberty interest in controlling the direction of their children’s sttt and that

% The amended complaint appears to be missing key words and letters. Thestrpokins
are what the Court bieves the amended complaint should say, based on the context.
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because of this interest, ample praged safeguards should be put in place before government
officials may restrict this interesGeeDoc. 54 at 2021. They argue that their liberty interest is
clearly established, and that whether they had reasonable notice and a reagipuahleity to

be heard is a factual question that cannot be determined on a motion to d&seisdat 21

22. | agree with the defendanf8ecause the Pierces have failed to plausibly allege a protected
liberty or property interest of which the Individual School Defendants deprived theyhave
failed to allege a valid procedural due process claim.

To establish a procedural due process claim, the Pierces must plausildy @/jey
constitutionally cognizable liberty or property interest, (2) a deprivatiadhiginterest, and (3) a
lack of constitutionally adequate notice and a hearingttin Marietta Materials, Inc. v.

Kansas Dept. of Trang®B10 F.3d 1161, 1172 (10th Cir. 2016¢e also Seamaor34 F.3d at

1234. The amended complaint alleges that the Pierces’ had a liberty interest in “beibyjat p
places, traveling, moving, and associating with others,” as well as atigktin public places,
access to public accommodations, such as the right to be on a public school campus to drop off
and pick up one’s children.” Doc. 10 {1 121-Zhese allegations appear to assert a liberty
interest in having access to the AKCS campus. The amended complaint aks® thidghe

Pierces “have a right to be [free] franjter]ference for matters concerning the care and safety

of their child[ren].” Doc. 10 1 123. The Pierces characterize this interastiberty interest in
controlling the direction of their children’s education.” Doc. 54 at 20.

Neither of these terests constitugea constitutionally cognizable liberty interest, or at
least not one that was so clearly established that a reasonable officidlhagalunderstood no
action could be taken without notice and a hearifge Pierces say that their riglo control the

direction of their children’s education was recognizedrioxel v. Granville 530 U.S. 57, 66
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(2000). Although it is true that the Supreme Court recogniz&doxelthat “the interest of
parents in the care, custody, and control of their children [] is perhaps the oldhest of t
fundamental liberty interests recognized by this Cotudt,at 65, the Pierces do not point to any
cases that recognize a liberty interest in parental access to their childrenlsgsohads and to
be involved in the daye-day education of their children. The Courfliroxelheld that a
Washington state statute that permitted grandparents to obtain visitation rigleis to th
granddaughters over the objection of the girls’ mother violated the mother’s ‘agspright
to make decisions concerning the care, custody, and control of her daugliteas75. The
liberty interest inTroxelis very different from the one the Pierces are asserting in this case.
The defendants argue persuasively that a parent’s liberty interest imditds or her
child’s education is far more limited in scope than the Pierces sudgestvanson, by and
through Swanson v. Guthrie Independent School Dist. No1B89 F.3d 694, 699 (10th Cir.
1998), the Court held that “parents have a constitutional right to direct [their Ehilidisation,
up to a point.” The court noted that this right includes a parental right to send a child toea privat
school, but held that it did not include the right to send a child to a public school ortimpart-
basis. See idat 699—700. The court further noted that the right did not include the right to
exemptchildrenfrom certain reading programs, or from a school’'s commuggtyice
requirement, or from an assembly that included sexually explicit tofies.idat 699
(collecting cases). The right also did not include the right to exempt home-sthbizen
from standardized testing, or the right to exempt teachers at religiouslyedrigmntate schools
from state certification requirementSee id(collecting cases). In short, “parents simply do not
have a constitutional right to control each and every aspect of their childdercation and oust

the state’s authority over that subjecld.
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None of the cases cited by the Pierces suggest that parentsdiearysestablished and
constitutionally protected liberty interest in being able to walk theidil to their classroom
and communicate with thethildren’steachers in unrestricted way$he cases, in fact, suggest
otherwise.Seel.overn 190 F.3d at 655-5@&ffirming dismissal of nortustodial parent’s claim
that prohibiting him from entering sebl property violated his due process rights as frivolous);
Souders v. Lucerd 96 F.3d 1040, 1046 (9th Cir. 1999) (plaintiff failed to establish that he had a
constitutionallyprotected interest in having access to a university campus; thus, there was no
need to decide whether procedures employed to exclude the plaintiff were ajétpréde v.
Duval Cnty. Sch. Bd406 F.App’x 460, 462 (11th Cir. 2010) (unpublishg@ffirming dismissal
of dueprocess claim because parents had failed to show thatdldey right to access school
grounds);Ritchie v. Coldwater Comm. Sch2012 WL 2862037, at *16 (W.D. Mich. July 11,
2012) (unpublished) (“In the context of due process claims, to this Court’s knowledge, every
court that has considered the issue has concluded that citizens, including parents, do not have a
liberty or property interest in accessing school propertyadpkster v. Williams2012 WL
950096, at *3 (S.D. Ala. Mar. 5, 2012) (unpublish@@ourts have held that members of the
general public haveeither a liberty nor property interest in being present on a school campus,
and absent such an interest, they are not entitled to the procedural due procegmgrofdebe
Fourteenth Amendment.”"Mayberry v. Indep. Sch. Dist. No. 1 of Tulsa G208 WL
5070703, at *4 (N.D. Okla. Nov. 21, 2008) (unpublishgany courts have held that parents
have no constitutional right to be on school premise3here simply is no clearly established
and constitutionally protected right for the Pierces to have access to AKG&Igr

The Pierces’ insist that their due process claim is not just about their ban from the

campus; instead, “it is that they were unable to participate in their childrercatedtuat the
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AKCS to any meaningful degree.” Doc. 54 &t ZAgain, the Pierces have not cited any
authority to suggest that this liberty interest exists, and, if it does, that itrly @stablished.
Again, tre closest casguggests the opposite. Growley v. McKinney400 F.3d 965 (7th Cir.
2005), the Seventh Circuit examined a noncustodial parent’s right to participateldrnen’s
education. The court was extremely skeptical of the notion that parents had dutonati
right to school records, or to be playground monitors, or to attend school functionat™969.
It warned that “[flederal judges are ill equipped by training or experienaavottie line in the
right place and litigation over where to draw it would be bound to interfere with the educational
mission” 1d. Although the Seventh Circuitas examining the rights ofreoncustodial parent—
whichit viewed as less than the rights ofastodial parert-the court observed that “the only
federal constitutional right vis-a-vis the education of one’s chilthrahthe cases as yet
recognize . . is the right to choose the school and if it is a private school to have a choice among
different types of school with different curricula, educational philosophies,pam$arship
(e.g., secular versus sectarianld: at 971. The court emphasized that the right did not include
“a right to participate ithe schook managemerit See id. The court concluded that it “greatly
doubt[ed] that a noncustodial divorced parent has a federal constitutional rightdipatarin
his children’s education at the level of detail” he claimket.at 971. 1 also held that because
the existence of the right that the plaintiff had asserted was not clearlysbstdjthe
defendants were immune from sulidl.

The result is theame in this case. The Pierces have not identified any Supreme Court or
Tenth Circuit case that suggests that parents have a constitutionally prbbestgdnterest in

participating in their children’s educatiom the degree that the Pierces assBecause any such
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right is not clearly established, the Individual School Defendants arleéndtqualified
immunity on count V. Count V will be dismissed.

C. Breach of Contract Claim (Count VII)

In count VII of the amended complaint, the Pieraksge that AKCS and/or APS
policies and procedures createdimpliedcontract with the Pierces regandihow AKCS would
accomplish anppanfrom the AKCS campuysnd that AKCS breached that contra8eeDoc.

10 19 133-36. Although the Pierces don'niifg what policies they are relying on in their
complaint, they attach those policies to their response to AKCS’s motion to diSes3oc.
55-1% AKCS seeks to dismiss count VIl because there is no valid written contracehetvee
parties, and therefore it is immune from suit uridévl. STAT. ANN. 1978, § 37-123(A).° Doc.

53 at 3—4. AKCS further argues that written policies cannot form #is bfa valid written
contract outside the employment arefe id. The Pierces argue in response that the written
polices constitute a valid written contract that satisfy the requirement8mi82(A), and that
an implied contract based @mitten policies is enforceable outside of the employment context.
Doc. 55 at 3—6 Although New Mexico law may be unclear as to whether an implied contract
based on written policies is enforceaatminst state entitiesitside the employment conteitie

policies at issue here qamt, as a matter of laviprm the basi®f contract.

* “Rule 12(b) provides that if matters outside the complaint are presented to andlundée Xy

the court, then the court should treat the motion as one for summary judgment under Rule 56 and
not as a motion to dismissWMiller v. Glanz 948 F.2d 1562, 1565 (10th Cir. 1991) (citirepF
R.Civ.P.12(b)). Notwithstanding this general rule, however, “the district court may consider
documents referred to in the complaint if the documents are central to the psagfaifih and

the parties do not dispute the documents’ authenticdywaradg 493 F.3d at 1215 (quoting

Jacobsen v. Deseret Book C287 F.3d 936, 941 (10th Cir. 2002)).

® “Governmental entities are granted immunity from actions based on contcagt agtions

based on a valid written coatt.” N.M. STAT. ANN. 8§ 37-1-23(A).
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To state a claim for breach of contract under New Mexicodguaintiff must allegéhe
existence of @alid contractthe defendant’breach of the contract, causation, and damages.
Camino Real Mobile Home Parkg¥ip v. Wolfe1995NMSC-013, 1 18, 119 N.M. 436, 442
891 P.2d 1190, 1196yerruled on other grounds ISunnyland Farms, Inc. v. Central New
Mexico Elec. Cepp., Inc, 2013NMSC-017, 301 P.3d 38Armijo v. Wal-Mart Stores, Inc.
2007NMCA-120, 1 34, 142 N.M. 557, 568, 168 P.3d 129, JA@ontract may be express or
implied. An “express contract” is a contract that contains an exchange of ebepircst, either
orally or in writing, that show that the parties intended to be bound by those ®eel3LACK’S
LAw DICTIONARY 273 (8th ed. 2005);ucas v. United State25 CI. Ct. 298, 303 (1992) (“An
express contract must be manifested by words, either oral or written, @amtains agreement
and/or mutual assent.”). “For a contract to be legally valid and enforceablestibenfactuajl
supported by an offer, an acceptance, consideration, and mutual agsaftrhiond v.
Halliburton Energy Servs., Inc2003NMCA-148, 1 9, 134 N.M. 630, 634, 81 P.3d 573, 577.

An implied contract is not expressly stated but can be inferred “from titicbof the
parties showing, in the light of the surrounding circumstances, their tacit tamding.” Orion
Tech. Res., LLC v. Los Alamos Nat. Sec.,,[A022NMCA-097, 1 9, 287 P.3d 967, 971. An
implied contract may be evidenced by the course of wdrtaetween the parties, written

representations, oral representations, or a combination of representations and ddnfiud,

287 P.3d at 971-72. Whether an implied contract arises from the representations okthe part

depends on whether the regeatations create a reasonable expectation of contractual ridhts.

1 10, 287 P.3d at 972. The expectation is measured by how definite, specific, or explicit the

representation or conduct relied upon has béen.
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In this case, the Pierces allege that AKCS breached a contract arisindheuiroplied
contract allegedly created by tAS polcy® governing the banning of individuals from school
campusesSeeDoc. 55 at 1-3. Although there appears to be no caséadlds that these precise
policies or policies like theroreate a contract between parents and schools, the New Mexico
Court of Appeals has suggested that a student may be able to establish a de@actoof
contract arising out of the implied contract created by the termstudent handbook.

Ruegseggev. W. NM Univ. Bd. of Regen®07NMCA-030, 11 22-23, 141 N.M. 306, 312,

154 P.3d 681, 687In Ruegseggerthe New Mexico Court of Appeals addressed whether a
student handbook—which contained a sexual harassment policy that established the tsiversity
commitment to an environment free of sexual discriminattoreated an implied contrackd.

19 29-30, 141 N.M. at 312-13, 154 P.3d at 687—-8Be Gourt indicated that it may accept the
terms of astudent handbook as imposing implied contractual obligations if it were reasonable for
the student to expect that the defendant was contractually obligated to perforrthardens

set forth in the handbookd. 1 24 141 N.M. at 312, 154 P.3d at 687 he reasonableness of

the student’s expectation is measured by the definiteness, specificity|ioit evature of the
representation at issueltl. The courheld however, that the handbook’s provisions provided
guidelines for the operation of the universitget a guarantee to specific rightsl. § 30, 141

N.M. at 313, 154 P.3d at 688. Therefore, as a matter of law, the handbook’s provisions did not
constitute the terms of an implied contract and did not contractually guaraateghtis that the

plaintiff asserted.ld.

® AKCS asserts that “as a charter school, [it] is not subject to APS gddicteprocedures.”
Doc. 59 at 2. Nevertheless, it assumes for the purposes of this motion only “that ARSS polici
and procedures applied to AKCS administration, parents, and &uidkh
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An examination of the policgt issue here leado the same re#u The policy on which
the Pierces rely is entitled “Banning Individuals from School Campuses” ates sis follows:

While schools make every reasonable effort to welcome parents and other
community members to participate in school activitiesndividual may be
banned from a school campus if:

1. he/she presents a threat to the safety of students and/or employees of the
District, or other individuals appropriately participating in a school actigity,
2. he/she creates a disrigt to theeducational process.

Banning a parent from campus is a serious action that the District wishes to avoid
if at all possible.Principals are urged to attempt other interventions, such as a
warning letter, before turning to banning a pardttwever, safgt concerns for

the school community must take priority. Contact the Student Service Center for
a copy of the Warning Template.

Immediate Situations

In situations in which there is an immediate threat to safety or immediate
interference in the educatidrm@ocess, the principal proceeds as follows:

1. Ask the individual to leave the campus.

2. If the individual does not comply, the principal contacts APS School Police or
another appropriate police agency to request assistance in removing the
individual from he campus.

3. If the principal has reason to extend the ban beyond the single incident, he/she
follows steps 1 through 4 in the section below. (Momediate Situations.)

Nondmmediate Situations

1. Prior to taking any such action, the principal should dstius issue with the
appropriate Associate Superintendent and request permission to issue a ban
letter.

2. If a ban letter is approved, the principal then issues the District form letter
used for notifying an individual that he/she has been banned from a school
campus, with appropriate details includé€gbntact the Student Service Center
for a copy of the Ban Template.

3. The principal sends the letter by Certified Mail to the individual being banned,
with a copy also sent to APS School Police, the APS Student Service Center
and the appropriate Associate Superintendent.

4. Every ban situation must be reviewed at least ampuallearlier at the
principal’s discretion. Bans will not carry over from one year to the next,
unless with the permission of the appropriate Asge Superintendent.
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Doc. 55-1.

Although the parties disagree as to whether written policies may fornasiseds an
implied contract that satisfighe requirements d4.M. STAT. ANN. 1978 § 37-1-23(A) outside
of the employment context, | find it unnecessary to address that question. Assumingaiia
23(A) does not bar the Pierces’ claim, they still htaiked to state a claim for breach of contract
based on the language of the banning polBgeRuegsegger2007NMCA-030, 1 22, 141 N.M.
at 311, 154 P.3d at 6&86for purposes of this case we can assume without deciding that Section
37-1-23(A) does ndiar Plaintiff's claim based upon the terms of the Student Handbook
because we hold that Plaintiff has failed to state a valid claim for breachtocdatdoased upon
the language of the Student Handbok

Without addressing whether the amended compléedes the basic elements of a
contract, i.e., an offer, acceptance, consideration, and mutual assent, of whigbdtdful, the
Pierces claim that the banning policy says that parentsrdgbe banned for the two reasons
listed in the policy, and that if a school bans a parent, the schegjusedto follow certain
procedures. A plain reading of the policy, however, belies their clalims.policy states that an
individual “may be banned” for either of the two listed reasons, but it does ndiaddlydse are
theonly reasons an individual may be banned. Doc. 55-1. The policywiges” but does not
require principals to attempt other interventions before banning a pdckeriemphasis added).
The policydescribegprocedures for principals to follow if there is an immediate threat to safety
or immediate interference in the educational process, or if the threats dremediate. Id.
Notably, the procedures do not state that parents or other banned individuals have tbe rig
contest a banld. And although the policy states that a princigdulddiscuss the issue with

the appropriate Associate Superintendent and request permission to issue arbaeflette
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issuing the ban letteid. (emphasis added), the policy does mojuire a principal to do sold.
The policy then delineates further procedures for a principal to follow, whichynoosi
mandatory language such as “must” or “shaltl” Thus, these procedures, like those in
Ruegseggeiprovide guidelines for principals to follow if they wish to ban a parent from a
school. They are not a contractual guarantee that a school will follow these pescedery
time a parent is banned from a campiibe Pierces could not reasonably expasta matter of
law, that AKCS was contractually obligated to follow the banning procedures outlindtSis A
banning policy. Count VII will be dismissed.
V. Conclusion

For the foregoing reasons, the Court GRANTS in part and DENIES in part thediradivi
School Defendants’ Motion to Dismiss Based on Qualified Immunity (Doc. @bunts |, I,
lll, and V are dismissed with prejudice. The motion to dismiss count IV is DENIED.

The Court further GRANTS AKCS'’s Motion to Dismiss Breach of ContracinC(&oc.

53). Count VIl is dismissed with prejudice.

Aawia_ PSP
(%{uraFashlrig/

nited StatesMagistrateJudge
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