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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
Plaintiff,

V. No. 1:15-CV-00804-JCH-SCY
No. 1:12-CR-00712-JCH

ERNEST BRIAN TUCKER,

Defendant.

MEMORANDUM OPINION AND ORDER TO SHOW CAUSE

This matter is before the Court on Defend&miest Brian Tucker's Pro-Se Motion To
Reverse “Void” Federal Judgment/Conviction Tark@ot “Manifest Injustice” and/or Plain Error
Pursuant to Fed. R. Crim. P. IRb2(b) [CV Doc. 19; CR Do@7], which was docketed in both
the civil and criminal cases as a Motion FagcBnsideration of the dismissal of Defendant’s
Motion To Dismiss Indictment andidgment [CV Doc. 1; CR Doc. V1 Also before the Court is
Defendant’s Pro-Se Objection as to this @suRecharacterization dbefendant’s Motion for
Relief to 28 U.S.C. § 2255 Petition (1:15-80804-JCH-SCY Docume#t 19, Filed 06/13/2016)
[CV Doc. 20; CR Doc. 88], which was docketedbath the civil and criminal cases as an objection
to the Court’s order denying Defendant’s motitmslismiss [CV Doc. 18; CR Doc. 86]. For the
reasons set out below, the Court concludesbedéndant’s Pro-Se Mion To Reverse “Void”
Federal Judgment/Conviction To Correct “Manifegtistice” and/or Plain Error Pursuant to Fed.
R. Crim. P. Rule 52(b) [CV Doc. 19; CR Da87] improperly was docketed as a motion for
reconsideration and, therefore, vditect the Clerk of the Court twrrect the docket to reflect that

Defendant’s motion should have been docketetiéencriminal case only as a Pro-Se Motion To
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Reverse “Void” Federal Judgment/Conviction Tark@ot “Manifest Injustice” and/or Plain Error
Pursuant to Fed. R. Crim. P. Rule 52(b). eT®ourt will dismiss Defedant’s Pro Se Motion
because a proceeding under 28 U.S.C. § 225% iextiusive remedy for challenging the validity
of Defendant’s criminal conviction and sentenmc&lo. 12-CR-00712-JCH. Lastly, because this
is Defendant’'s second post-judgment motion chailieg the validity of Defendant’s criminal
conviction and sentence in No. 12-CR-00712-JCHghaks to avoid tHanitations imposed by §
2255, and because Defendant has a history ofiabtibngs, the Court will order Defendant to
show cause, within thirty (30) dag$ the date of this Order, whying restrictions should not be
imposed.

Defendant pleaded guilty to Count 2 of thdittment charging him with receipt of a visual
depiction of minors engaged in sexually exploghduct in violation ofil8 U.S.C. 8§ 2252(a)(2),
2252(b)(1), 2256. [CR Doc. 63] The Court sentghDefendant to the custody of the United
States Bureau of Prisons to be imprisonedaftrtal term of 97 monthéollowed by 15 years of
supervised release. [CR Doc. 63] The Coandered judgment on Defendant’s conviction and
sentence on March 5, 2013. [CR®D®3] No appeal was filed and, therefore, Defendant’s
conviction and sentence became final feart days after the entry of judgmerfiee United
Sates v. Prows, 448 F.3d 1223, 1227-28 (10th Cir. 2006) (e defendant does not file an
appeal, the criminal conviction becomes final ugpioa expiration of the time in which to take a
direct criminal appeal.”); Fed®. App. Proc. 4(b)(1)(A)(i) (“Ina criminal case, a defendnat’s
notice of appeal must be filed inetldistrict court within 14 days aftéhe later of . . the entry of .

.. the judgment . . .").

On September 10, 2015, Defendant filed a MofionDismiss Indictment and Judgment

Pursuant to FRCRIMP 60(b)(4) and Memorandoithaw In Support Thereof [CV Doc. 1; CR
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Doc. 71], which was docketed as a Motion to Vac&et Aside, or Correct Sentence under 28
U.S.C. § 2255. Ina Memorandum Opinion andédated October 2, 2015, the Court noted that
“[t]he relief that Defendant s&s, if available, must be mued under 28 U.S.C. § 2255” because
“[t]he terms of § 2255 provide thexclusive avenue for an attack on a federal criminal conviction
or sentence.” [CV Doc. 2; CR Doc. 72] However, the Court declined to recharacterize
Defendant’s motion as a 8 2255 motion, becauapproximately two and one-half years have
passed since Defendant’s judgment became fiaal, therefore, a § 2255 motion would be
untimely. [d.] Accordingly, the Court denied Deferrda Motion To Dismiss Indictment and
Judgment Pursuant to FRCRIMP 60(b)(4) and Memorandum of Law In Support Thereof and
entered final judgment. 1d.]

Defendant filed a Notice of Appeal in the itédl States Court of Appeals for the Tenth
Circuit, which denied a certificate appealability and dismissed the appealCV Doc. 17; CR
Doc. 85] While Defendant’s appeal was pendirggfiled an Initial Apparance of Quo Warranto
challenging the undersigned judgalgthority to preside over Defentt&s criminal and civil cases
[CV Doc. 6; CR Doc. 78] and a Motion to ExpeedCV Doc. 11; CR Doc. 79], both of which this
Court dismissed for lack of jurisdiction. [CWoc. 12; CR Doc. 81] Additionally, Defendant
filed two motions to dismiss [CV Docs. 13 and TR Docs. 82 and 84], which this Court denied
“[blecause final judgment has been entered, Defetrglinitial Appearance of Quo Warranto has

been dismissed, and this case is@ib’s [CV Doc. 18; CR Doc. 86]

! Although this Court expressly declined to recharact@iiendant’s Motion To Dismiss Indictment and Judgment
Pursuant to FRCRIMP 60(b)(4) and Memorandum of Law In Support Thereof as a § 2254 thetUnited States
Court of Appeals for the Tenth Circuit stated in its opinion that this Court had retghesed Defendant’s motion.
[Doc. 17-1] Regardless, even if theubhad recharacterized Defendant’s mosoa sponte, “this motion should

not be considered Tucker’s initial § 2255 motion for purposes of determining whtlrerrhotions are ‘second or
successive™ because this Court “did notify Tucker of its intent to rechacterize it.” [Doc. 17-1 at 3 n.4 (citing
Castro v. United States, 540 U.S. 375, 383 (2003)).



On June 27, 2016, Defendant filed the pres&ntSe Motion To Reverse “Void” Federal

Judgment/Conviction To Correct “Maa#t Injustice” and/or PlainrEor Pursuant to Fed. R. Crim.

P. Rule 52(b) [CV Doc. 19; CR [@087], which was docketed in Ihathe civil and criminal cases

as a motion for reconsideration. In his motionfdddant asks the Court to reverse his criminal
conviction “in the interest ofundamental fairness and jieH, to correct a ‘MANIFEST
INJUSTICE.” [CV Doc. 19; CR Doc. 87] Speatlly, Defendant contendlsat he “pled guilty

in front of a Magistrate Judge . . . in contravemtio the United States Code,” “the district court
judge did not accept the guilty plea properlahd he was unlawfully entrapped by the
government, which “has been found to be ofegachild porn web-sites in order to entrap
citizens.” [CV Doc. 19 at 6-8; CRoc. 87 at 6-8] Defendant also contends that his trial counsel
was ineffective, his guilty plea was not et knowingly and voluntagl and that the Court
lacked subject matter jurisdiction because the Government failed to allege or prove that the
unlawful images traveled in interstate commerd@efendant alleges that these errors resulted in
plain error and manifest injusécunder Fed. R. Crim P. 52 and asks the Court to reverse the
judgment of conviction and return him to his fiyn [CV Doc. 19 at 19-20; CR Doc. 87 at 19-20]

On June 27, 2016, Defendant filed Defendami®-Se Objection as to this Court’s
Recharacterization of Defendant's Motion for Relief to 28 U.S.C. § 2255 Petition
(1:15-cv-00804-JCH-SCY Documetitl9, Filed 06/13/2016) [CV Doc. 20; CR Doc. 88], which
was docketed in both the civihd criminal cases as an objectito the Court’s order denying
Defendant’s motions to dismiss. It appears efiendant objects to tieecharacterization” of
his Pro-Se Motion To Revers®&/oid” Federal Judgment/Congiion To Correct “Manifest
Injustice” and/or Plain Error Pursuant to Fed. R. Crim. P. Rule 52(b) as a motion to reconsider in
the civil case. Defendant states that he filesdnhdtion for relief pursuatd Fed. R. Crim. P. 52
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based on plain error and “requettat his motion be properly adjicated under his criminal case
number, as the civil case is not the proper vehickdtiress his claims.” [CV Doc. 20 at 2; CR
Doc. 88 at 2]

The Court agrees with Defendant that Ri®-Se Motion To Reverse “Void” Federal
Judgment/Conviction To Correct “Maa#t Injustice” and/or PlainrEor Pursuant to Fed. R. Crim.

P. Rule 52(b) improperly was dodkd as a motion for reconsideration in the civil case. Nothing
in Defendant’s motion seeks reconsideratidrthe Court's Memonadum Opinion and Order
dismissing his Motion To Dismiss Indictment ahgigment. Instead, Defendant has filed a new
motion challenging the validity dfis criminal conviction on the b&s of Fed. R. Crim P. 52.
Therefore, the Clerk of the Cowill be directed to mark this motion as “FILED IN ERROR” in
the civil case (15-CV-804-JCH-SCY) and fchange the docket in the criminal case
(12-CR-00712-JCH) to reflect that this motiomt a “Motion For Reconderation,” but rather
“Defendant’s Pro-Se Motion To Reverse ‘Void' Federal Judgment/Conviction To Correct
‘Manifest Injustice’ and/or Plain Error Pwrant to Fed. R. Crim. P. Rule 52(b).”

Turning to the merits of Defendant’s Pro Betion, the Court notethat the plain error
standard under Fed. R. Crim. P. 52 is “intehder use on direct appeal” and, therefore, is
inapplicable “when a prisoner launches a colidtattack against a criminal conviction after
society’s legitimate interest in the finality ofetjudgment has been perfected by the expiration of
the time allowed for direct review or byethaffirmance of the conviction on appealUnited
Sates v. Frady, 456 U.S. 152, 164 (1982). As Defendardgviously has been informed, “[t]he
terms of § 2255 provide thexclusive avenue for an attack on a feddrariminal conviction or
sentence.” [CV Doc. 2; CR Doc. 72 (emphasis added) (dgr v. Sheriff of Santa Fe County,

477 F.2d 118, 1198 (10th Cir. 1973)jlliams v. United Sates, 323 F.2d 672, 673 (10th Cir.
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1963)] Although a § 2255 motion would be timered, “[tjhe temporal limits on bringing 8§
2255 motions cannot be circumvented by dressimguch a motion as a Rule 52(b) motion.”
United Satesv. Lehi, 208 F. App’x 672, 674 (10th Cir. 2006) (unpublished).

In his Pro Se Motion, Defendant alseeks to proceed via a writ cdram nobis. [CV
Doc. 19 at 2; CR Doc. 87 at 2] However, “@spner may not challengesantence or conviction
for which he is currentlyn custody through a writ aforam nobis.” United Statesv. Torres, 282
F.3d 1241, 1245 (10th Cir. 2002). étvif Defendant were noh custody on the challenged
conviction, he is nipentitled to relieunder the writ otoram nobis “unless relief under 28 U.S.C.
8 2255 was unavailable or woutdve been inadequate.United Statesv. Payne, 644 F.3d 1111,
1112 (10th Cir. 2011). In determining whethdrefeunder 8 2255 is unavailable or inadequate,
“[i]t is irrelevant thata 8§ 2255 motion would have been untimely by the time he filed his petition
for writ of coramnobis.” Id. at 1113.

The relief Defendant seeks exclusivehaiailable, if at all, under § 2255See Bradshaw
v. Sory, 86 F.3d 164, 166 (10th Cir. 1996) (“The exohesremedy for testing the validity of a
judgment and sentence, unless it is inadequateetfeative, is that provided for in 28 U.S.C. §
2255."). However, Defendant objects to the exelaterization of his Pro Se Motion as a § 2255
motion [CV Doc. 20; CR Doc. 88Ja a district court does not abutsediscretion in declining to
recharacterize a pro se pleading as a § 2255 motion when relief “at leabt, fwetalld] be barred
as untimely.” United Sates v. Valadez-Camarena, 402 F.3d 1259, 1261 (10th Cir. 2005)
(internal quotation marks andtation omitted). Defendant’s conviction became final more than
three years prior to éfiling of his Pro Se Motion and, érefore, relief unde§ 2255 would be
time-barred. & § 2255(f)(1) (“A 1-year p&od of limitation shall apply to a motion under this
section. The limitation period shall run from .the date on which th@dgment of conviction
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becomes final”).  Accordingly, the Court willecline to recharacterize Defendant's Pro Se
Motion as a 8§ 2255 motion and will dismiss the motion without prejudice to his rights to proceed
under § 2255.

This is Defendant’'s second motion seekingctwllenge the validity of his criminal
conviction in No. 12-CR-00712-JCH and seekingvoid the limitations imposed by 28 U.S.C. §
2255. PBee CV Docs. 1, 19; CR Docs. 71, 87] Additionally, Defendant has filed various
frivolous motions, challenging thendersigned Judge’s tority to preside owvehis criminal and
civil cases. $ee CV Docs. 6, 11, 13, 15; CR Docs. 78, 82, 84] Defendant previously has
been informed that “[tlhe exasive remedy for testing the validiof a judgment and sentence,
unless it is inadequate or ineffective, timt provided for in 28 U.S.C. § 2255.Bradshaw v.
Sory, 86 F.3d 164, 166 (10th Cir. 199@e¢ CV Doc. 2; CR Doc. 72 Defendant’s filings
indicate that he is well-awam@wvare “that a 28 U.S.C. § 225%0otion filed after the one year
expiration date is untimely.” [CV Do 20 at 1-2; CR Do 88 at 1-2];see § 2255(f)(1).
Nonetheless, Defendant seeks to avoid thédiimons imposed by § 2255 by characterizing his
filings as motions pursuant Eed. R. Civ. P. 60(b), Fed. R. Crim. P. 52, or the wiibom nobis.

[See CV Docs. 1, 6, 19; CR Docs. 71, 78, 87]

“[T]he right of access to the courts is neither absolute nor unconditional, and there is no
constitutional right of ecess to the courts to prosecute anoacthat is frivolous or malicious.”
Tripati v. Beaman, 878 F.2d 351, 353 (10th Cir. 1989) (citatimmsitted) (per curiam). District
courts have inherent power tegulate filings of abusive lgants by imposing carefully tailored
restrictions in appropriate circumstanceSee Andrewsv. Heaton, 483 F.3d 1070, 1077 (10th Cir.
2007) (citations omitted). Restrictions on futfiimgs may be imposed where (1) the litigant’s
lengthy and abusive history is set forth; (2) toairt provides guidelines as to what the litigant
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may do to obtain permission to file an actiand (3) the litigant receives notice and an
opportunity to oppose the court’s ordeefore it is implemented.Tripati, 878 F.2d at 353-54.
Based on Defendant’s post-judgment filing=eleng to challenge the validity of his

criminal conviction and sentence in No. CR-00712-JCH outside the limitations imposed by 8§
2255 and his frivolous motions chailging the undersigned judge’s hatity to preside in his civil
and criminal cases, the Court finds that Defendant has a documented history of abusive filings.
This history merits the imposition of filing restrictions. Therefore, the Court will order Defendant
to show cause, within thirty (3@)ays of the entry of this Order, why he should not be prohibited
from submitting any new filings in the United Staastrict Court for the District of New Mexico
challenging the validity of hisriminal conviction or sentee in No. 12-CR-00712-JCH, other
than a motion to vacatset aside, or correct sentence undddZBC. 8§ 2255 or a notice of appeal,
without the representation of @adinsed attorney admitted to praetio the United States District
Court for the District of New Mexico unless bbtains permission from the court to proceed pro
se. In order to obtain permission to proceea se on a post-judgment motion challenging his
conviction or sentence in Nd2-CR-00712-JCH, other than a § 22B8tion or a notice of appeal,
Defendant will be directed to take the following steps:

1. File with the Clerk of the Coua motion requesting leave to file

a pro se proceeding challenging his conviction or sentence in No.

12-CR-00712-JCH;

2. Include in the motion requesy leave to file a pro se

proceeding challenging his criminebnviction or sentence in No.

12-CR-00712-JCH a statement of the lagsues to be raised in the

pleading and an explanation of wthese legal issues fall outside

the limitations imposed by § 2255;

3. Submit the proposed new pleadiadpe filed pro se challenging
his criminal conviction osentence in No. 12-CR-00712-JCH.



Any motion requesting leave to file a pro sé@ctthat challenges the validity of Defendant’s
criminal conviction or sentence in No. 12-@R712-JCH (other than a § 2255 motion or a notice
of appeal) and the proposed new pleading shall be submitted to the Clerk of the Court, who shall
file and forward them for revieto the sentencing judger another judge assigned to the case. If
the motion requesting leave to faegoro se action is denied, thetteawill be dismissed. If the
motion requesting leave to file a pro se actiogranted, the case will proceed in accordance with
the Federal Rules and the Local Rules of the Urstages District Court for the District of New
Mexico. Any filing submitted by Defendant that dagt comply with these restrictions will be
returned to Defendant by the Clerk withdilihg or submission to the Court.

IT IS THEREFORE ORDERED that the Clerktbe Court is directed mark Defendant’s
Pro-Se Motion To Reverse “Void” Federal Judgm€onviction To Correct “Manifest Injustice”
and/or Plain Error Pursoaito Fed. R. Crim. P. Rule 52(b)YMoc. 19; CR Doc. 87] as “FILED
IN ERROR?” in the civil case (15-CV-00804-JCH-%Cand to change the docket entry in the
criminal case (12-CR-00712-JCH) from “Motionr fReconsideration re 71 Motion to Vacate
under 28 U.S.C. 22255” to “Pro-Se Motion To Rexee'Void’ Federal Judgment/Conviction To
Correct ‘Manifest Injustice’ and/or Plain ErrBursuant to Fed. R. Crim. P. Rule 52(b)”;

IT IS FURTHER ORDERED that DefendanPso-Se Motion To Revee “Void” Federal
Judgment/Conviction To Correct “Magst Injustice” and/or PlainrEor Pursuant to Fed. R. Crim.
P. Rule 52(b) [CV Doc. 19; CR 087] is DISMISSED without gjudice to Defendant’s rights
to proceed under 28 U.S.C. § 2255, bireowise is DISMISSED with prejudice;

IT IS FURTHER ORDERED that, within thirty30) days of the da of this Order,
Defendant shall SHOW CAUSE in writing why Bbould not be prohibited from submitting any
new filings in the United States District Cotior the District of New Mexico challenging the
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validity of his criminal conviction or sentea in No. 12-CR-00712-JCH, ler than a motion to
vacate, set aside, or correct sentence und&r.88. 8§ 2255 or a notice of appeal, without the
representation of a licensed attorney admitteddotjme in the United States District Court for the

District of New Mexico unles$ie obtains permission from theurt to proceed pro se by

completing the above specified steps.

R sl

UNJTED STATES DISTRICT JUDGE

10



