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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JOHN TRUJILLO,
Plaintiff,
VS. No. CIV 15-0901 JB/WPL
RIO ARRIBA COUNTY ex rel. RIO ARRIBA
COUNTY SHERIFF'S DEPARTMENT; DEPUTY
GILBERT ATENCIO, in hs individual capacity;
and LIEUTENANT MARVIN ARMIJO, in his
individual capacity,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the DefamtdaViotion for Qualified Immunity
and Summary Judgment, filed June 7, 2016 ([3d3(“MSJ”). The Court held a hearing on
September 21, 2016. The primary issues are@h@ther Defendants Rio Arriba County, Rio Arriba
County Sheriff's Department, and Deputy GilbAtencio are entitled to summary judgment on
Plaintiff John Truijillo’s federal claim for discrimitian in violation of Title 1l of the Americans with
Disabilities Act, 42 U.S.C88 12131-12165 (“ADA”)(Count IV), and hiate law claims for false
imprisonment (Count 1), false arrd§&ount I), and malicious abuséprocess (Count Il); and (ii)
whether Atencio is entitled to qualified immuniigth respect to the ADA claim. The Court will
grant in part and deny in part the MSJ. Thau€ concludes that the Bdants are entitled to
summary judgment on the ADA claim, because Trwjills arrested pursuant to probable cause that
he was driving while intoxicated and because Trujillo was not refused a reasonable accommodation
as the ADA requires. The Court declines, howetgeexercise supplemental jurisdiction over the

remaining state law claims and remands the cadertber state court proceedings. The final issue

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2015cv00901/328134/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2015cv00901/328134/69/
https://dockets.justia.com/

-- whether Atencio is entitled tqualified immunity -- is moot, because the Defendants have
withdrawn their qualified immunitynotion in light of the fact @t Trujillo’'s ADA claim is not
asserted against Atencio.

FACTUAL BACKGROUND

The Court will provide two factual background sens, which are set forth below. First, the
Court will contextualize the MSJ by providing a brief overview of the facts based on the allegations
in the Complaint to Recover Damages PursuatheédNew Mexico Tort Claims Act and for the
Deprivation of Rights Guaranteég the New Mexico Constitutiofiled October 7, 2015 (Doc. 1-
1)(“Complaint”). Second, the Court will set fortletindisputed facts based on the parties’ briefings
for purposes of deciding the MSJ @ndule 56(a) of the Feder@ules of Civil Procedure.

1. The Complaint’s Factual Allegations.

This action arises out of the allegedowgful arrest of Trujillo on August 22, 2013, for
driving under the influence (“DUI")._See Compmiaff 20-80, at 3-7. Trilip is an honorably
discharged United States Army veteran who suffera degenerative joint disease in his knees and
nephropathy, an end stage renal disessociated with diabetes mellituSee Complaint 1 8-9, at
2. At 7:00 p.m. on August 22, 2013, Trujillo stodz a Rio Arriba CougtSheriff's Department
DUI checkpoint on Highway 68 in Velarde, New keo. See Complaint 1 21-22, at 3. Trujillo
admitted to consuming two beers watimner, and Armijo instructed Trujillo to pull to the side of the

road. See Complaint 11 24-27, at 3. Atencio agugted the car and instraedt Trujillo to perform

!Diabetes mellitus (more commonly, diabetes) fshronic, lifelong condition that affects
your body’s ability to use the energy found oodl.” WebMD, Types of Diabetes Mellitus,
http://www.webmd.com/diabetes/guide/types-ahbtes-mellitus#1 (last visited November 7,
2016). Diabetic nephropathy ipeogressive kidney disease (atfailure) caused by longstanding
diabetes mellitus. _See Medscape, Diabetic Nephropathy,
http://emedicine.medscaperfarticle/238946-overview (lastsited November 7, 2016).



sobriety tests. See Complaint 11 28-38, at 3-4. Beaaithis disabilities, Trujillo asked to “retrieve
his walking cane from the trunk of his car.” Comptd] 38, at 4. Trujillo attempted to explain his
disabilities and offered to present his Handi€dacard as proof, but Atencio denied Truijillo’s
request._See Complaint {1 43-44, at 4. Trujiloggled to perform various walking and standing
tests, and informed Atencio of his knee problents@ther ailments. See @plaint 1 64-73, at 6.
Atencio then administered a preliminary brea#it snd informed Trujillo that his breath alcohol
level was 0.12._ See Complaint 2B at 4-5. At 7:16 p.m., Ateio arrested Truijillo for DUI.
See Complaint 11 36-78, at 4-6. Atencio theaktorujillo to Presbyterian Espafiola Hospital in
Espafiola, New Mexico, for bloodsting. See Complaint § 82, at 7. Atencio kept Trujillo in
handcuffs until Trujillo’s daughter paid his bailound midnight._See Complaint § 91, at 7. The
results of the blood tekdter indicated that Trujillo had nocahol in his system. See Complaint
99, at 8.

2. Undisputed Facts.

On August 22, 2013, Rio Arriba County Sifftes Department was conducting a DUI
checkpoint “on Highway 68 near mile marker 14iB0/elarde, New Mexico.” MSJ | 4, at 4
(setting forth this fact). See Plaintiff's Respets Defendants’ Motion for Qualified Immunity and
Summary Judgment 3, at 9, filed August 1, 2@@d@c. 55)(“MSJ Response”)(not disputing this
fact). Trujillo encountered the DUI checkpomit approximately 7:00 m. See MSJ { 5, at 4
(setting forth this fact); MSJ Response { 4, at@ @isputing this fact).Upon meeting Armijo,
Trujillo “admitted to drinking two bers within the past few hourdVISJ { 6, at 4 (setting forth this
fact). See MSJ Response | 5, at 9 (not disputisddht). Trujillo was instructed to move to a
“separate staging area where he was directed toletavgseries of DUI field sobriety tests.” MSJ

1 7, at 5 (setting forth this factsee MSJ Response | 6, at 9 (nepdting this fagt Once in the



area, Atencio gave Truijillo a preliminary breathzgytest (“PBT”)._See MSJ { 8, at 5 (setting forth

this fact)(citing Complaint § 51, at 5)Trujillo was also administered a horizontal gaze nystagmus

’The Defendants allege that the PBT’s ressh®wed that [Trujillo] had a blood alcohol in
excess of the legal limit of .08MSJ | 8, at 5 (citing ComplainB1, at 5). The Defendants rely on
paragraph 51 of the Complaint, which states:pilitg Atencio discarded thabe that Plaintiff had
blown into and informed Plaintiff that he had adth alcohol level of 0.12.” Complaint § 51, at 5.
Trujillo disputes thisdct, contending that “Atencio testifigohat he did not maember completing a
PBT,” that “Truijillo alleged in his complaint thAtencio falsely accused Trujillo of having a breath
alcohol content of 0.12,” and thé&trujillo alleged that Defendaritencio lied abouthe results.”
MSJ Response | 7, at 9 (relying on Videotapegdsition of Gilbert Atenio at 78:12-25 (taken
July 6, 2016), filed August 1, 201Boc. 55-5)(“Atencio Depo.”)(Kennedy, Atencio); Complaint 1
52-54, at 5). Trujillo argues that, “given théeghtion that Defendant Atencio lied about any PBT
and the testimony that Defendant Atencio didreotember any PBT tesg, Defendants’ allegation
that Plaintiff Trujillo’s breathalcohol content was over 0.08 finds support in the record.” MSJ
Response 7, at 9 (citing Atenciofd®e at 78:12-25 (Kennedy, Atencio)).

Based on these arguments, the Court deernalgégations concerning the PBT’s results to
be genuinely disputed. The Defamts, citing only to the Complaird|lege that Trujillo’s blood
alcohol content exceeded .08 percent. See MSJ { 8, at 5 (citing Complaint 51, at 5). The
Complaint’'s subsequent paragraphswever, allege that Atencioddnot preserve thPBT results,
that he lied about the results, d@hdt Trujillo “immediately dispugd the results.” Complaint 1 52-
54, at 5. Further, at his deposition, Atencio hadeaollection of administring a PBT to Trujillo.
See Atencio Depo. at 78:12-25 (edy, Atencio). The Defendants cite nothing in the record other
than Trujillo’s Complaint that supports their @étion that the PBT revealed a .08 percent alcohol
content,_see MSJ { 8, at 5, nor has the Couits own review of the record, found any supporting
documentation. The Court thereforeths this fact to be disputed.

Indeed, rather than controvdntujillo’s allegations, the Defendants simply reply that this
dispute is “immaterial,” because the results ef BT “are not necessary to prove probable cause.”
Defendant’s [sic] Reply in Support of Their kitan for Summary Judgment and Withdrawal of
Their Motion for Qualified Immunity at 8, fileSeptember 15, 2016 (Doc. 62)(*“MSJ Reply”). The
Defendants’ assertion of immaterigldoes not, however, resolveettispute._See Walton v. N.M.
State Land Office, 49 F. Supp. 3d 920, 924 n.2 (M.014)(Browning, J.)(“Contending that a fact
is not relevant is not disputingact, nor is it speci@ially controverting a fadiy directing the Court
with particularity to the read.”)(citing D.N.M.LR-Civ. 56.1(b))aff'd sub nomWalton v. Powell,

821 F.3d 1204 (10th Cir. 2016). Materiality is a leggestion and not a factual one. If necessary,
the Court will address materiality in the Analysist will deem the fact of the results of the PBT
disputed for the FactualaB@kground._See O’Brien v. Mitchell, 883 F. Supp. 2d 1055, 1058 n.1
(D.N.M. 2012)(Browning, J.)(explaining that the propeurse is to determine relevance in the
analysis section rather thanthre factual background section).

All this notwithstanding, none dfrujillo’s responses disputbe Defendants’ asserted fact
that a breathalyzer test was performed on Trujillajilfo disputes only the test’s results. The Court
therefore deems the fact tha®BT was performed as undisputed.




test (“HGN").? which he failed. _See MSJ 1 9, at 5 (setting forth this fact)(citing Deposition of
Murray Conrad at 40:19-23 (taken May 2, 201Bled June 7, 2016 (Doc. 34-2)(“Conrad
Depo.”)(Conrad, Sullivan)).The HGN test correlates with indicia of intoxication. See MSJ 1 10, at

5 (setting forth this fact)(citing Conrad Depo. At 45:19-23)(Conrad)).

3In Pennsylvania v. Muniz, 496 U.S. 582 (1990%, Bupreme Court of the United States of
America explained that the HGN test

measures the extent to which a person’s @mésas they follow an object moving
from one side of the person’&fi of vision to the otherThe test is premised on the
understanding that, whereaseeyone’s eyes exhibit songrking while turning to

the side, when the subject is intoxicated “the onset of the jerking occurs after fewer
degrees of turning, and the jerking at mextreme angles becomes more distinct.” 1

R. Erwin et al., Defense of Drunk Ding Cases 8 8A.99, pp. 8A-43, 8A-45 (1989).

496 U.S. at 585 n.1. According to the Nationajivay Traffic SafetyAdministration Training
Manual, an officer conducting the HGN testrained to look for three “clues”

(1) the inability of the suspect to follaaslowly moving stimulus smoothly with his

or her eyes, (2) the presence of “distimgtstagmus when the spect has moved his

or her eyes as far to the left or rightpssible (referred tas holding the eyes at
“maximum deviation”) and held them in this position for approximately four seconds
and (3) the presence of nystagmus before the eyes have moved 45 degrees to the left
or right (which, the manual states, usuafigans that the subject has a BAC above
0.10).

United States v. Horn, 185 F. Supp. 2d 530, 53M&.2002)(Grimm, J.)(citation omitted). See
NHTSA SFST Manual (revised 10/2015) Sesdpat 32-45 (“NHTSA Maual”)(explaining the
mechanics of each clue). The investigating offisérained to look for each of these three “clues”
in each of the suspect’s eyes, meaning therexapossible “clues.”_United States v. Horn, 185 F.
Supp. 2d at 537. If the officer observes four or notwes, the NHTSA Manual concludes that “itis
likely that the subject’'s BAC is at above 0.08.” NHTSA Manual Session 8, at 32.

“Trujillo purports to dispute this fact, contenditiglurry Conrad never testified that Plaintiff
Trujillo failed the horizontal gaze nystagmus tedtaad, he agreed that Defendant Atencio claimed
that Trujillo had all st indicators on the nystagmus.” MBé&sponse { 8, at 9-10 (citing Deposition
of Murray Conrad at 40:17-182:17-25; 46:1-6 &ken May 2, 2016), filed August 1, 2016 (Doc.
55-6)(“Conrad Depo.”)(Sullivan, Conrad)). This arguninereates a distinction without a difference.
Asked at his deposition whether Truijillo failed thH&N test, Conrad, Trujillo’'expert, stated: “The
-- the deputy indicates that he had all six indicators on the nystagmus, correct.” Conrad Depo. at
40:17-19 (Conrad). Conrad furthstated that he did not “haany reason to doubt that . . .
[Trujillo] exhibited all six indicators.” Conrad pe. at 42:17-25 (Sullivan, Conrad). Accordingto
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the NHTSA Manual, exhibition ddll six indicators of horizontayaze nystagnsiis synonymous
with failure of the test. See NHTSA Manual at 32f@n officer] observe[s]dur or more clues itis
likely that the subject’'s BAC is at or above 0.08 KMore fundamentally, Trujillo’s objection does
not create a genuine dispute aghis asserted fact. See Bacchudus., Inc. v. Arvin Indus., Inc.,
939 F.2d 887, 891 (10th Cir. 1991)(stating that, oncenthvant shows absence of genuine issue of
material fact, the burden shifts to the non-mouargiroduce evidence showing a genuine issue).
Trujillo does not contend that lakd not exhibit all six clues or ewm that he exhibited only a few;
rather, he merely attempts to draw a distinctiomben “failure” of the test and agreement that he
“exhibited all six indicators.”"MSJ Response | 8, at 9-10. Thisrao sound digiction between
failure of the test and exhibition efi six clues, especially whenrtgbition of just four clues makes

it “likely” that the subject’'s BAC exceeds 0.0BHTSA Manual at 32. The Court therefore deems
this fact undisputed.

*The Defendants assert that the HGN test “is ‘considerably’ grimter77% accurate at
predicting intoxication.”MSJ { 10, at 5 (setting forth tHct)(citing Conrad Depo. at 45:19-23
(Conrad)). Trujillo disputeshis assertion on grounds of esitiary admissibility. _See MSJ
Response 1 9, at 10-11. First, Trujillo argues the Court “should not consider Defendants’
assertion that Plaintiff failed theystagmus test . . . because Defent has failed to establish the
reliability of HGN testing as required by Dautjer. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993)(Daubert)].” MSJ Response T 9, at T@ujillo contends that “HGN testing is a
scientific process, and that a sttiéc foundation must be laid in der for the resultsf such testing
to be admitted.” MSJ Response { 9, a{doting_State v. Alentg 2008-NMCA-137, 1 10, 194
P.3d 110). Here, Trujillo argugbe Defendants have “laid no such scientific foundation and cannot
properly rely on Plaintifs alleged failure of the HGN testtimeir Motion for Summary Judgment as
a basis to believe that Mr. Trujillo was impairedile driving.” MSJ Response 1 9, at 10. Second,
Trujillo argues that the “Defendants have fdite qualify Defendant Atencio as a non-scientific
expert in administering the highly technical tes?1SJ Response 1 9, at 10-11. Trujillo argues that,
“[w]ithout an expert certifyng Defendant Atencis’ actions, Defendan{sic] reliance on the
nystagmus test must be excluded.” MSJ Response 1 9, at 11.

In deciding a motion for summary judgmendistrict court “cannotely on evidence that
will not be admissible at trial.”_Lopez v. ABaler Co., 2014 U.S. Dist. LEXIS 44193, at *3 n.16
(D.N.M. 2014)(Browning, J.)(citing Gross v. Rygraf Constr. Co., 53 F.3d 1531, 1541 (10th Cir.
1995)). See Fed. R. Civ. P. 56(9)(A party may object that the maial cited to support or dispute
a fact cannot be presented in a form that wa@didmissible in evidencg Expert testimony
involving the application of scientific, technical,aiher specialized inforation is admissible under
rule 702 of the Federal Rules ofience if it is both relevant andlisble. See United States v.
Avitia-Guillen, 680 F.3d 1253, 1256 (10th Cir. 201#)(g Daubert, 509 U.S. at 589 (scientific
knowledge); Kumho Tire Co. Ltd. V. Carm@él, 526 U.S. 137, 141 (1999)(technical and other
specialized knowledge)(Kumho Tire)). The United &atourt of Appeals fahe Tenth Circuit has
stated that, generally, district court “must first determine whether the expert is qualified ‘by
knowledge, skill, experience, traignor education’ to render an opinion.” United States v.
Nacchio, 555 F.3d 1234, 1241 (10th Cir.)(en banc)fggdted. R. Evid. 702)If the expert is
sufficiently qualified, then ‘the court must deténe whether the expert’s opinion is reliable by
assessing the underlying reaswnand methodology.” United States v. Avitia-Guillen, 680 F.3d at
1256 (quoting United States v. Nacchio, 553drat 1241 (citing Fed. R. Evid. 702)).
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New Mexico state courts hold that HGN testing scientific process requiring both expert
testimony and compliance with Daubert and Kunfire. See State v. Torres, 1999-NMSC-010, 1
31, 976 P.2d 20 (“[T]he significance of the HGN olvsd¢ion is based on prinaies of medicine and
science not readily understandable to [a} jOr State v. Alemar2008-NMCA-137, 1 10, 194 P.3d
110 (“[A] scientific foundation musbe laid in order for the selts of [HGN] testing to be
admitted.”). In this context, New Mexico couctenclude that “non-scientific experts may testify,
provided that another, scientifixggert first establishes the evidentiary reliability of the scientific
principles underlying the test State v. Aleman, 2008-NKA-137, 1 31, 194.3d 110 (quoting
State v. Torres, 1999-NMSC-010, 1 46, 976 P.2d Because of their “traing, experience, and
specialized knowledge,” suc¢non-scientific experts’imay “testify as to thadministration and
specificresults of the test after it has beshown to meet the requiremerfievidentiary reliability.”
State v. Torres, 1999-NMSC-010, 147, 976 P.2d 20 (esipimeoriginal). This testimony requires
a showing “(1) that the expert has the abilitd &raining to administehe HGN test properly, and
(2) that the expert did, in facdminister the HGN test properlytae time and upon the person in
guestion.” _State v. Torres, 1999-NMSC-010, T 35, 976 P.2d 20.

Here, Atencio is qualified to testify as to thedinistration andspecific results’ of the
HGN test, State v. Torres, 1999-NMSC-010, § 47, 926 RO, because he isitned and able to
administer the test properly, see State v. Torres, 1999-NMSC-010, T 35.2978). Atencio has
completed Standardized Field Sobriety Testiagtng and Advanced Roadside Impaired Driving
Enforcement training, both of wdh “utilize the Horizontal Gaze Nyagmus (HGN) test to assess
whether a driver is impaired Declaration of Gilbert Atencio 9, at 2 (executed September 12,
2016), filed September 15, 2016 (Doc. 62-5)(“Atericl.”). Atencio has “received extensive
training and certification in properly conducting the . . . HGN test, to help establish probable cause to
arrest for DWI.” Atencio Decl. 1 10, at 2. Hstimates that he hasnoucted 400 field sobriety
tests throughout his careand that he has “alwayinclude[d] the HGN” irthose tests. Atencio
Decl. 11 11, 13, at 2. Atencio is also qualifieddstify because he administered the HGN test
properly, see State v. Tog€1999-NMSC-010, 1 35, 976 P.2d 20, to Trujillo on August 22, 2013,
see Atencio Decl. 11 15-19, at@nder New Mexico law, however, Atencio may testify only after
“another, scientific expert establishes the euidey reliability of the scientific principles
underlying the [HGN] test.”_State v. é&inan, 2008-NMCA-137, { 31, 194 P.3d 110 (internal
guotation marks and citation omitted). Conradriag Recognition Expert (‘DRE"), see MSJ Reply
at 4, is not competent to tdgtfor this purpose, see StateAleman, 2008-NMCA-137, § 31, 194
P.3d 110 (concluding that DRE’s are “non-scientéxperts” whose testimony regarding HGN
testing is permitted only once a “scientific experstiiges). If the Defendants proffer the testimony
of a competent scientific expert to lay a propemidation for HGN testing at trial, Atencio would be
able to testify in New Mexico state court.

The Court finds instructive New Mexicoas¢ courts’ application of rule 702 and
Daubert/Kumho Tire to HGN evidence. In shortlsevidence is admissible in New Mexico if the
prosecutor proffers testimony of arpert witness establishing the relidy of the test as well as
testimony of the officer who administered teet. _See State v. Aleman, 2008-NMCA-137, 31,
194 P.3d 110 (citation omitted). There is no sound reason that the Court or other federal courts
would require more. Itis unlikelfjpowever, that the Couwrtould require an expert to testify at trial
prior to the officer who administered the testb#fore trial, the Court determined that HGN testing
is reliable, the Court need not themresent evidence establishing the test’s reliability to the jury. The
Court serves a gatekeeping ftinon under_Daubert; scientific exppe are not required to repeat
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everything to the jury under rule 702. See GdgbDenver Rio Grandé/estern RR @., 215 F. 3d
1083, 1087 (10th Cir. 2000)(statitigat Daubert “changed the law of evidence by establishing a
‘gatekeeper’ function for trial judgeunder Federal Rule of Evident@2,” and that district courts
have discretion in performing that functionifogy Kumho Tire, 526 U.S. at 1176). Thus here,
should the Court decide that the HGN test is rediaiblwould allow Atencio to testify as to his
administration of the test to Trupland to the test’s results.

The Court does not presently decide weethe “underlying reasoning and methodology,”
United States v. Avitia-Guillen, 680 F.3d at 1256 (in&édiquotation marks and citations omitted), of
HGN testing is reliable for purpes of Daubert. New Mexicmarts, however, have found HGN
testing to be reliable und#re Daubert framework. Seea&t v. Aleman, 2008-NMCA-137, 11 21-
30 (concluding that HGN testing is reliable under Daubertuse it (i) has been tested; (ii) has been
subjected to peer review and publioat (iii) its error rate is lowand (iv) it is generally accepted
among forensic toxicologists). Trujillo has nikéd a Daubert motion, and the parties have not fully
briefed the issue of HGN testirgyscientific reliability beforehe Court. The Court nonetheless
notes, based on its review of New Mexico case, ldat, as a general matter, HGN testing is
accepted as reliable and admissible to proveication in New Mexico. See State v. Aleman,
2008-NMCA-137, 1 10.

All this notwithstanding, th®efendants rely on the HGN tdstestablish probable cause,
not as direct or circumstantial evidence thafilfouwvas intoxicated. Compare MSJ Response 9, at
10 (evidence of the HGN test canr® considered “as a basisktelieve that Mr. Trujillo was
impaired while driving”), with MSJ Reply at ¢[T]he threshold question before the Court is
whether Defendant Atencio had probable cause tetanmet whether Plaintifivas too intoxicated to
drive.”). To establish probable cause to armesuspect, all that is required is “reasonably
trustworthy information” that would supportraasonable belief thateéhsuspect committed an
offense._Beck v. Ohio, 379 U.S. 89, 91 (196#i)(g Brinegar v. United States, 338 U.S. 160, 175-
76 (1949); Henry v. United States, 361 U.S. 98 ()Pp5S8ee Florida v. Harris, 133 S. Ct. 1050, 1055
(2013)(stating that probable cause requires offlilgprobability on which reasonable and prudent
people, not legal technicians, act”)(internal quotagi citations, and alterations omitted). Evidence
offered to prove probable cause need not, therafuget Daubert’s “reliability” standard, because
probable cause determinations turn on “practical, nontechnical’” considerations. Beck v. Ohio, 379
U.S. at 91 (quoting Brinegar v. United States, 833B. at 176)._See lllinois v. Gates, 462 U.S. 213,
235 (1983)(“Finely tuned standards . . . have no place in the [probable cause] decision.”). Indeed,
probable cause may be founded on otherwise iregilohe evidence, such as hearsay. See United
States v. Sanchez, 725 F.3d 1243, 1247 (10tH2CG13)(citing_Franks v. Delaware, 438 U.S. 154,
165 (1978)). Itis sufficient that “the informaiti put forth is believed or appropriately accepted by
the affiant as true.”_Franks v. Delaware, 438 U.S. at 165. See United States v. Campbell, 603 F.3d
1218, 1228 (10th Cir. 2010)(“[N]Jegligence or innocemstakes are insuffient to justify the
exclusion of evidence.”).

Applying this “flexible, common-sense standd Florida v. Harris, 133 S. Ct. at 1053
(citation and internal quotation marks omitted),@oairt concludes that evidence of Trujillo’'s HGN
test will be admissible at trial to establish proleacause, see Fed. R. Civ. P. 56(c)(2) (a court may
consider only admissible evidence when degjdiummary judgment). Regardless whether HGN
testing is sufficiently reliable under Daubert to bmasible as direct or circumstantial evidence of
intoxication, itis, at a minimung “reasonably trustworthy” mabd of determining probable cause
to arrest a suspect for DUIL. Beck v. Ohio, 379 .lat 91._See United Statv. Horn, 185 F. Supp.
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Trujillo was administered arfger dexterity test, which hengpermed with both hands. See
MSJ 1 12, at 5 (setting forth this fact); MSJ Response { 11, at 11gpotidg this fact).Trujillo is
missing his right thumb. See MSJ { 11, at 5 (settrty this fact); MSJ Response | 10, at 11 (not
disputing this fact). Trujillo failed the finger xterity test with his right hand. See MSJ § 13, at 5

(setting forth this factj.

2d at 533 (“There is a well-recogeizt . . . causal connection betweka ingestion of alcohol and
the detectable presence of exaggerated horizgara nystagmus in a person’s eyes.”). Indeed,
investigating officers are traideextensively on the mechanicsH&N testing based on the notion
that nystagmus is correlatedth intoxication. _See, e.gNHTSA Manual Session 8, at 32-45
(explaining the mechanics of the nystagmus “cluasd’ concluding that exhibition of four or more
clues makes it “likely that the subject’'s BAC i®aabove 0.08"). Here, it is sufficient that Atencio
“believed or appropriately accepted” this cortiela as true when he concluded that there was
probable cause to arrestujilo for DUI. Franks v.Delaware, 438 U.S. at 165.

Trujillo’s objections are non-sponsive to this analysis.e&MSJ Response 9, at 10-11.
Trujillo has not cited, and the Court has not fowarg, cases or authority holding that police officers
or courts cannot rely on an HGNstdo determine probable caudéthe Court determines at trial
that Trujillo’'s HGN test can come into eviderioeonly a limited purpose -- to show probable cause
-- and not for proof that Trujillo committed a Duthe Court can give a liting instruction pursuant
to rule 105 of the Federal Rules of Evidence directiaguty not to consider étest or its results as
proof that Trujillo was dwving while intoxicated.

Because Trujillo raises onaubert/rule 702 objections, whiahe inapplicable to probable
cause determinations, the Court deems the Defendesses'tion that the HGN test and its results are
correlated with indicia of intoxication to be unpliged. The Court deemstbefendants’ assertion
that the HGN test “is ‘considerably’ greater thado accurate at predicting intoxication,” MSJ { 10,
at 5, to be genuinely disputed, however, because the Defendantohkaré a sufficient scientific
foundation establishing the test’s relidyiland relevance under Daubert/rule 702.

®The Defendants allege that Truijillo “failed the finger dexterity test” -- presumably with both
hands. MSJ { 13, at 5 (citiSgate of New Mexico v. Tyillo, No. M-43-DR-201300206, Statement
of Probable Cause at 2 (filed August 26, 2013 in Sifdieew Mexico Magistree Court, Rio Arriba
County), filed in federal court June 7, 2016 (D84-4)(“Probable Cause Statement”). Trujillo
attempts to dispute this fact, arguing that Thujiwas able to perfornthe finger dexterity task
successfully.” MSJ Response 1 121 &t Trujillo argues that, with spect to his right hand, the test
“was near impossible due to Plaintiff not havinggdt thumb,” but that he “completed the task in
the correct order as advised by Defendant AtehdvSJ Response  12,Hit (citing Deposition of
John Trujillo at 50:1-22 é&ken May 5, 2016), filed August, 2016 (Doc. 55-2)(Sullivan,
Trujillo)(“Trujillo Depo.”)).

This dispute appears to be genuine with resjoetrujillo’s performance with his left hand
only; Trujillo’s failure of the test with his righiand is evidently undisputed’he Defendants assert
-- without referring to a specific handthat Trujillo “failed the finger dexteritiest.” MSJ § 13, at
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During this encounter, Atencidobserved an odor of albol and that [Trujillo] had
bloodshot eyes.” MSJ { 14, &(setting forth this facf). Atencio also observed that Trujillo had

slurred speech and that he had a brexittt in his mouth, See MSJ Reply at 6.

5. At his deposition, however, Trujillo stated that left hand’s performance “wasn’t a problem.”
Trujillo Depo. at 50:1-3 (Sullivan, Truijillo). THeefendants offer no rebutia their MSJ Reply to
this assertion._See MSJ ReplyBatinstead, they argue that thiispute is “immaterial,” because
Trujillo’s performance on the fingelexterity test is “not necessaryprove probable cause.” MSJ
Reply at 8. As discussed supra, the Defendasisértion of immateriality does not resolve the
dispute. _See Walton v. N.Mbtate Land Office, 49 F. Supp. 81924 n.2 (citing D.N.M.LR-Civ.
56.1(b)). If necessary, the Cowitl address the legal questionmfteriality in the Analysis, but
will deem the fact of Trujillo’s left hand performee on the finger dexterity test to be disputed for
the Factual Background and the G@austatement of undisputed facts. See O’Brien v. Mitchell, 883
F. Supp. 2d at 1058 n.1.

The Court deems the fact that Trujillo failed timger dexterity test with his right hand to be
undisputed, however. See MSJ { 13, at 5 (assdhatgrrujillo failed the dexterity test); MSJ
Response 1 12, at 11 (conceding iligito perform dexterity testith right hand). Asked at his
deposition whether he can touch the stub of gtst thumb with his fingers, Truijillo responded “no”
and explained that he can touch his fingers omytfe base of [his] thumb.” Trujillo Depo. at 50:1-
22 (Sullivan, Trujillo). Because Tjillo was unable to touch all dfis fingers to his right thumb --
regardless whether he attempted each connecttbe iicorrect order,” M$Response § 12, at 11 --
he failed the finger dexterity tesEee Probable Cause Statemegt@Driver would not touch all
fingers as he counted 1 to four then four to one.”).

"The Defendants’ MSJ states that “Armijo alssetved an odor of alcohol and that Plaintiff
had bloodshot eyes.” MSJ { 14, at 5. In their R8@ly, the Defendants clayithat this attribution
is mistaken and that it was Atencio who madesehobservations. See MSJ | 14, at 5. Trujillo’s
purported objections to this factutlined_infra, are not premisegon whether Armijo or Atencio
made the alleged observationspecting Trujillo’s condition._See generally MSJ Response. The
Court therefore deems the fact that Atentiade these obsenatis to be undisputed.

®Trujillo purports to dispute this fact, arguing that “Atencio appears to have created these
facts after he made a dsioin to arrest.” MSJ Response { 13kt Trujillo argues that his speech
was not slurred, see MSJ Resmors 13, at 11 (citing TrujilldDepo. at 67:12-20 (Truijillo,
Sullivan)(explaining that his apparent slurred speechjusa his “Oklahoma drawl”)), that “his eyes
were not blood shot or wateryghd that “he regularly takes mintgo his mouth to cover his bad
breath from his diabetes.” M$&Response 13, at 11-12. Trujillether contends, citing deposition
testimony of his expert, Commander Conrad thaeh&io made no mentiaf bloodshot or watery
eyes, slurred speech, or that anyone even smetiedaluntil the very endf his interaction with
Trujillo.” MSJ Response { 13, at 12 (citingpi@ad Depo. at 36:3-8 (Conrad)(“[T]here’s no
indication anywhere until the bittemd that anyone even smelled alcohol . . . [or] that he had
bloodshot watery eyes or slurred speech.”).

-10 -



Preliminarily, Conrad’s testimony does not create a genuine dispute, because his observations
are not based on his personal knowledge of events as rule 56(c)(4)Fefdgral Rules of Civil
Procedure requires. See Fed(R:. P. 56(c)(4) (“An affidavit odeclaration used to support or
oppose a motion must be made on personal knowledgd.. Conrad was not present at the DUI
checkpoint where Trujillo was stopped on Auig2®, 2013, and his deposition was not taken until
May 2, 2016, nearly three years aflee events of that night transgd. See Conrad Depo. at 1.

Moreover, the allegations that Trujillo hadisked speech, that Atencio smelled an odor of
alcohol, and that Trujillo had dbdshot eyes, see MSJ { 14, at ,vaell-documented. First, the
evidence of Trujillo’s slurred speech is documelmestencio’s narrative agiched to the August 22,
2013, State of New Mexico Uniformdident Report. See State ofi®lexico v. Trujillo, State of
New Mexico Uniform Incident Report No. 2886 at 4 (taken August 22, 2013), filed September
15, 2016 (Doc. 62-6)(“l then noticed the slurre@esgh on the driver and his flushed face.”).
Trujillo’s objection is that Atencio mistook his Klahoma draw!” for sltred speech. Trujillo Depo.
at 67:12-20 (Trujillo, Sullivan). Whether Trujillo*draw!” sounds slurred deenot create a genuine
issue of fact as to Atencio’s observation of abmarspeech for purposes of probable cause analysis.
See_Munday v. Johnson, 257 Fed. App’x. 126, I3th( Cir. 2007)(“[P]olice officers are not
required to forego making an arrest based ors fagpporting probable cause simply because the
arrestee offers a different explanation.”)(@tRomero v. Fay, 45 F.3d 1472, 1478 n.3 (10th Cir.
1995)). The Court agrees withetibefendants that “Atencio &law enforcement officer, not a
linguist. He cannot reasonably le&pected to distinguish a regial dialect from evidence of
intoxication.” MSJ Reply at 7. More fundamengallrujillo does not dispute that his speech came
across as slurred to Atencio -- he merely offemsalternative explanation for why his speech
sounded slurred. Whatever the explanation forillalg slurred speech, it is undisputed that his
speech sounded slurred to Atencio. See Trujipo. at 67:12-20 (Trujillo, Sullivan)(stating that
Atencio “just didn’t understand that perhaps it's my speech impediment . . . . it's the Oklahoma
Drawl”). Accordingly, the Court deems the fact thatjillo had slurred spech to be undisputed.

Second, Trujillo’s odor of alcohol and bloodskges are documented in the DUI Citation at
1, see State of New Mexico v.Uiitlo, issued 8/22/2013, filed ifederal court June 7, 2016 (Doc.
34-6), in the Notice of License Recation at 1, see StatéNew Mexico v. Trujillo, issued August
22,2013, filed in federal court June 7, 2016 (Doc. 348 in the Scientific Laboratory Division,
Chain of Custody for Implied Consent Evidencerfr@t 2, see State of New Mexico v. Trujillo,
issued September 12, 2016, filed in federal cBapdtember 15, 2016 (Doc. 62-4). Truijillo’s bare
assertion that “his eyes were not blood shetatery,” MSJ Response MSJ Response 13, at 11-12,
was not made under oath, nor does it identify any stipptire record as required by the local rules
and the Federal Rules of Civil Procedure, seel.DR-Civ. 56.1(b) (“Eachdct in dispute must . .

. refer with particularity to those portions oétrecord upon which the non-movant relies.”); Fed. R.
Civ. P. 56(c)(1) (“A party asseni that a fact cannair is genuinely disuted must support the
assertion by: (A) citing to particular parts of mi&ks in the record . . . .”). Additionally, as
mentioned above, Trujillo’s reliance on Conratéstimony that “Atencio made no mention of
bloodshot or watery eyes,” MSJ Response § 132atloes not create argene issue, because
Conrad’s observations are not based on perdomalledge, see Fed. R. Civ. P. 56(c)(4). As a
result, the Court deems the fatisit Trujillo had an odor of ebhol and bloodshot eyes to be
undisputed.

Finally, Trujillo’s attempted explanation that bees breath mints “to cover his bad breath
from his diabetes,” MSJ Response 13, at 12, does@ate a genuine dispute. Trujillo’s use of
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Trujillo “was arrested at appximately 7:16 pm.” MSJ | 15, &t(setting forth this fact).
See MSJ Response | 14, at 12 (nspudiiing this fact). Trujillo’sarrest was for “driving ‘while
impaired to the slightest degree.MSJ { 16, at 5 (setting forth this fatt).“As a courtesy to
[Trujillo] and for his comfort, he was handcuffedtiwhis hands in the fromf his body.” MSJ {17,
at 5 (setting forth this fact). See MSJ Respdhdsé, at 12 (not disputing this fact). Trujillo
“appreciate[d the] consideratio®fficer Atencio showed him bglacing the handcuffs in the front

of his body.” MSJ 1 18, at 5 (setting forth this jéateration in original). See MSJ Response {17,

mints as an apparent attempt to hide an alooldor is documented in Atencio’s statement of
probable cause. See Probable Cause Stateme(it abliced the driver had . . . [a] breath mint.
Breath mints are often placed in mouths to hide@or.”). Trujillo’s subjective explanation for
using such a mint is immaterial to the probataase analysis, because officers are not required to
accept an arrestee’s innocent explanationtteir conduct. _See Munday v. Johnson, 257 Fed.
App’x. at 134 (“[T]he possibility there was an irgemt explanation for the arrestee’s action [does]
not defeat probable cause.”)(citation omitted). iy @ase, the Court reserves its determination of
materiality for its Analysis section. See O'BrierMitchell, 883 F. Supp. 2at 1058 n.1. Here, itis
undisputed that Atencio observed Trujittohave a breath mint in his mouth.

*The Defendants do not explicitly allege tAaencio observed Truijillo’s slurred speech or
that Trujillo had a breath mintSee MSJ | 14, at 5. As the discussion, supra note 8, makes clear,
however, Trujillo’'s MSJ Response objected to théeDdants’ asserted fact by contending that his
speech was not slurred and that “he regularly tattets into his mouth to cover his bad breath from
his diabetes.” _See MSJ Response | 13, at The Defendants’ MSJ Reply engaged these
objections._See MSJ Reply at 6-7. Based on thetG analysis, supra note 8, the Court deems the
additional facts that Trujillo had slurred speect #rat he took a breath mint to be undisputed.

T rujillo purports to dispute this fact, contendithat “[tJhe arrest was for driving under the
influence of intoxicating liquor or drugs. The commname of the statute is ‘Driving Under the
Influence of Intoxicating Liquor or Drugs."MSJ Response | 15, at 12 (citing NMSA § 66-8-10).
This objection does not create angme dispute. In his Probable Cause Statement, Atencio relayed
that he “had probable cause to believe the @roperated a motor vehicle in Rio Arriba County
while his ability was impaired to the slightest degi’ Probable Cause Statement at 2. As a result,
he concluded: “Trujillo was charged with driving under the influence of alcohol 66-8-102.”
Probable Cause Statement at 2. Truijillo’s obggrtioes not controvert this account; it simply adds
the information that NMSA § 66-8-102 is coranty known as “Driving Under the Influence of
Intoxicating Liquor or Drugs.” MSJ Response { 13,2t The parties ultimaieagree that Truijillo
was arrested for violating NMSA 8§ 66-8-102 andbpling about the “common nae” of that statute
does not create a genuine dispute about itatel. Accordingly, the Court deems this fact
undisputed.
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at 12 (not disputing this fact). Trujillo was thiaken to Espafiola Hospital for a blood alcohol test.
See MSJ 1 19, at 5 (setting fotths fact); MSJ Response { 181at(not disputing this fact).

Trujillo was not incarcerated, but was “heldlag Sheriff’s office temporary detention area
until he was released on bond aroamdnight.” MSJ { 20, at 5-6 (sitg forth this fact). See MSJ
Response 1 19, at 12 (not disputing this fact)jillcmever asked Atencio to remove or loosen his
handcuffs._See MSJ { 21, at 6 (setting forthfday; MSJ Response 20, at 12 (not disputing this
fact). Nor did Trujillo ask “any othréRio Arriba County official to remove or loosen his handcuffs.”
MSJ 1 22, at 6 (setting forth this fact). See MSsiRase 1 21, at 12 (not digimg this fact). When
he was released, Truijillo wasrqvided a State of New Mexicltaxation and Revenue Department
Motor Vehicle Division, Notice of [Driver'sicense] Revocation pursuant to NMSA 1978, 866-8-
11.” MSJ § 23, at 6 (setting forth this fact)(adtgon in original). _See MSJ Response | 22, at 12
(not disputinghis fact).

Trujillo’s driver’s license revocation hearing was held on November 5, 2013, “or within the
statutory ninety-day period.” MSJ | 24, at 6 (setforth this fact). See MSJ Response | 23, at 12
(not disputing this fact). “At thitime of the hearing, the resultstioé state blood alcohol test were
unavailable” and, accordingly, “the hearing offieeas unable to ‘find oneay or the other, under
the Implied Consent Act, whether there was @alation.” MSJ | 25, at 6 (setting forth this
fact)(quoting Recording of Plaintiff's License Revocation Hearing at 4:44 (held November 5, 2013),

filed June 7, 2016 (Doc. 34-7)(“License Hearing”); NMSA §§ 66-8-105 to -£12Zhe revocation

HTrujillo purports to dispute this fact, contending: “The ‘Findings by the Preponderance’
noted that there was insufficient evidence to establlsether the chemical test was administered to
Plaintiff pursuant to the provision of the Impli€@bnsent Act and the requirements could not be
established. The revocation was rescinded.” JNR8sponse | 24, at 12. Trujillo provides no
citation to the record for this proposition as thealaules and the Federal Rules of Civil Procedure
require. _See D.N.M.LR-Civ. 56.1(b); Fed. R. Civ. P. 56(c)(1). Even if he did, his purported
opposition to the Defendants’ factual assertion doesneate a genuine issue. His assertion that
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of Trujillo’s driver’s license wasescinded. _See MSJ Response | 24, at 12 (setting forth this fact);
MSJ Reply at 8 (not disputing this fatt).

“The results of the state taalogy test were nahailed to Defendants until November 25,
2013.” MSJ 1 26, at 6 (setting forth this facBee MSJ Response 1 251at(not disputing this
fact). Trujillo’s blood test “showed he hadadepam and [] its metabolite, noridazepam in his
system.” MSJ { 27, at(8etting forth this fact)®> Diazepam has various effects, and a single dose

“can reduce a driver’s reaction tigyeability to perform multiple t&ks, adversely affects memory

“there was insufficient evidence to establish whetieichemical test was administered to Plaintiff
pursuant to the provision of the Implied Conserntt’ AdSJ Response i 24, H, is not inconsistent
with the Defendants’ statement tlitiie hearing officer was unable ‘find one wayor the other,
under the Implied Consent Act, whether theres waviolation,” MSJ { 25, at 6 (citing License
Hearing at 4:44; NMSA 88 66-8-1054b12). Truijillo’s assertion simply restates the Defendants’
assertion. Moreover, Trujillogssertion that “[t]he revocatiovas rescinded,” MSJ Response { 24,
at 12, merely adds information to the record. Adowly, the Court deems the fact that the hearing
officer at Trujillo’s license revocation hearing wasable to determine whether there was a violation
under the Implied Consent Act to be undisputed.

2As discussed supra note 11, Trujillo’s MSBRense asserted that, due to the revocation
hearing officer’s inability determe whether there was a violation under the Implied Consent Act,
the revocation of Trujillo’s drier's license was rescindede€&SMSJ Response | 24, at 12. The
Defendants do not dispute this faatassertion. See MSJ Repl\BatAs a result, the Court deems
the fact that Trujillo’s driver’s licenseevocation was rescinded to be undisputed.

3Trujillo purports to disputéhis fact. See MSJ Response6y at 12-13. Tijillo “disputes
the reliability or the admissibility of the toxilmgy report,” and argues that the “Defendants have
offered no foundation for its consideration.” MBesponse | 26, at 12-13. As mentioned supra
note 5, the Court “cannot rely oniégnce that will not be admissét trial.” Lopez v. Am. Baler
Co.,2014 U.S. Dist. LEXIS 44193, at *3 n.1. See Fe®€iR.P. 56(c)(2)(“Aparty may object that
the material cited to support or dispute a fact cabagiresented in a forthat would be admissible
in evidence.”). Here, however, the disputed repastibmitted in a form #t will be admissible at
trial. First, the toxicology report qualifies undke “public records” exception to the rule against
hearsay. Fed. R. Evid. 803(8). Second, the répsglf-authenticating, because it bears the New
Mexico State Seal, and because a reviewer &izbaatory employee signed the report. See Fed. R.
Evid. 902(1)(A). Moreover, Trujillo’s actual use of diazepam (valium) is undisputed._See, e.g.,
Trujillo Depo. 34:25-35:2 (Sulliva, Trujillo)(responding “yes” wheasked “[a]re you still taking
Diazepam on a daily basis?”). The Court therefl@®@ms the results of the toxicology report to be
undisputed.
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and cognition, increases fatigue, and decreases the abtlig driver to remain in his lane.” MSJ
1, at 4 (setting forth this fact)(citing Commander Mya Conrad Statement of Qualifications at 1,
filed September 15, 2016 (Doc. 62-1)(“Conrada@Qi(citing United States Department of

Transportation, National Highwalraffic Safety Administrabn, Drug and Human Performance

Fact Sheets at 31 (revised April 2014)(“NHTSA Fact Sheet§”)Vhen combined with low

concentrations of alcohol, diazep “increases impairment.” MSJ 2, at 4 (setting forth this

“Trujillo disputes this factas immaterial to any probablcause determination.” MSJ
Response 1, at 7. Trujillo argues that Aterftiad no information about diazepam when he
arrested Trujillo” and that “[a]fter the fact discovered evidence can tevesed to justify an
unlawful arrest.” MSJ Respomg 1, at 7 (citing Maryland arrison, 480 U.S. 79, 85 (1987)).
Further, Trujillo notes that “Atecio admitted in his deposition thiag did not suspect prescription
drug use” and that he “had no knowledge of whatdtixicology report revealed even after reading
it.” MSJ Response 1 1, at 7. Finally, Trujillo “piges the reliability othe admissibility of the
toxicology report,” because the “Befdants have offered no foundation for its consideration.” MSJ
Response 1 1, at 7 (citing Atencio Depo. at &7:34-23; 94:11-25; 95:1-25; 96:1-8 (Kennedy,
Atencio)).

Trujillo’s assertion of immateriality does not create a genuisputie as to this fact. See
Walton v. N.M. State Land Office, 49 F. Supp.&8®24 n.2 (citing D.N.M.R-Civ. 56.1(b)). The
Court will, if necessary, addresstlegal question of materiality the Analysis, but will deem the
fact of diazepam’s effects to be undisputedttier Factual Background. See O’Brien v. Mitchell,
883 F. Supp. 2d at 1058 n.1.

Trujillo’s objection, moreover, that Atencfbad no information about diazepam when he
arrested Trujillo,” MSJ Response | 1, at 7, missegoint. The question is not whether Atencio
relied on any knowledge of Truijillo’s ingestion diizepam as evidence of intoxication when he
arrested Trujillo on Agust 22, 2013; rather, ewdce of the effects afiazepam is offered to
illustrate that Atencio did not simply imagine Jilo’s apparent signs ointoxication. _See MSJ
Reply at 3. It is therefore irrelevant whetid¢encio “did not suspegirescription drug use,” MSJ
Response 1 1, at 7; he suspected alcohol use, and Trujillo’s ingestion of diazepam allegedly caused
Trujillo to exhibit simila signs of intoxicabn that confirmed Atencio’suspicion. Indeed, as the
Defendants note, even Conrad, Trujillo’'s expadmitted in his deposition that diazepam is a
“central nervous system depresawith similar effects as abhol. Conrad Depo. 42:22-25
(Conrad).

The Court has already dealt with the “reliability” and “admissibility” of the toxicology
report. _See discussion, supra nb8 The toxicology report is submitted in a form that will be
admissible at trial because: (i) it qualifies under ‘ghublic records” exception to the rule against
hearsay, Fed. R. Evid. 803(8); and (ii) the remmstlf-authenticatingee Fed. R. Evid. 902(1)(A).

Based on the above analysis, the Court deenfia¢hef diazepam’s edicts to be undisputed.
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fact)(citing Conrad Qual. at lifmg NHTSA Fact Sheets at 31}). Moreover, “[d]iazepam will
cause the same effects as alcohol in the bodycamdmhake the effects of alcohol seem worse than

they are.” MSJ 1 3, at Getting forth this fact)(quaig Conrad Depo. 52:12-18 (Conratf)).

Trujillo disputes this factas immaterial to any probablcause determination.” MSJ
Response 1 1, at 7. Trujillo makes the same objedbdhss fact as witthe Defendants’ assertion,
discussed supra note 14, that diazepam has effects such as reducing a driver’s reaction times. See
MSJ Response 1 1, at 7. Accordingly, the Cowarnporates its analysisom note 14, supra, and
deems the fact of diazepam'’s effects whemlomed with alcohol to be undisputed.

%Trujillo purports to dispute this fact, contding that the “Defendastcannot use expert
opinions to support their position when the exmok$ expertise in the aredMSJ Response 1 2, at
7. Trujillo argues, in short, that Conrad’stimony is not admissiblender Daubert, because it is
not “reliably related to his expence.” MSJ Response { 2, 7aiciting Hernandez v. City of
Albuguergue, 2003 U.S. Dist. LEXE®585, at *8 (D.N.M. 2003)(Browning, J.)). Trujillo advances
two arguments in support of thisjebtion. First, Trujillo contendthat Conrad “does not have the
background to opine about the effects of Diazapah’[dVSJ Response | 2, at 7. Trujillo presses
that “Conrad is not a medical docand his testimony regarding tingpact of diazepam on a driver
is inadmissible.” MSJ Response@ fat 8. Trujillo argues: “Conrdshses his opinion. . from his
training as a police officer, but not on medicalrnag or training as a toxicologist.” MSJ Response
1 2, at 9. Trujillo analogizes to Hernandez wy©if Albuguerque, where the Court, in Trujillo’s
reading, applied “the reliabilitgtandards in Daubert . . . [anfdjund that [a] police procedures
expert was not qualified to testifo medical opinions because thaice procedures expert lacked
medical training.” MSJ Response | 2, at 8. d8dc¢ Trujillo argues that, like the expert in
Hernandez v. City of Albuguergue, Conrad fail§stiow how his experiends reliably applied to
the facts of this case.” M3Jesponse { 2, at 8 (quoting Handez v. City of Albuguerque, 2003
U.S. Dist. LEXIS 26585, at *10). Conrad’s testiny fails the_Daubert relbility test, Trujillo
contends, because the “Defendants do not affieexplanation for how Commander Conrad’s
statement that diazepam can impair a drives any relation to his opinions based on police
procedures.” MSJ Response | 2, at 9.

Trujillo’s first argument conflates Daubert’diedility test with rule 702’s threshold inquiry
regarding an expert’s glifications. _See Fed. R. Evid. 70®/hether a witness is qualified as an
expert under rule 702 turns on the witness’ “knalgke, skill, experienceraining, or education,”
Fed. R. Evid. 702; Daubert’s reliability test, lmntrast, applies to the “reasoning and methodology”
underlying the expert’s opinion, United States v. Avitia-Guillen, 680 F.3d at 1256 (quoting United
States v. Nacchio, 555 F.3d at 124itijg Fed. R. Evid. 702)). Sdénited States v. Harry, 20 F.
Supp. 3d 1196, 1222-1226 (D.N.M. 2014)(Browning, J.)(imgaxpert qualifications and reliability
under_Daubert as separate inquiries). In Hetearwv. City of Albuguerque, the Court did not, as
Trujillo asserts, conclude that, based on “thebglity standards in Daubert,” the proffered witness
“was not qualified to testify to nacal opinions . . ..” MSJ Response | 2, at 8. Rather, the Court
held that the withess was not qualified under @2 to testify to “opinions that involve medical
expertise,” because the witness had “no medi@ahing or experience on which to base his
opinion.” Hernandez v. City &flbuqguergue, 2003 U.S. Dist. LEXIEB5585, at *9. The Court then
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proceeded to analyze the proffered expert’s opinions under Daubert’s reliability test. See Hernandez
v. City of Albuquergue, 2003 U.S. Dist. LEXIS 26585, at *10-12.

Regardless, Trujillo’s appeab the Court’'s reasoning ithh respect to the witness’
qualifications in Hernandez v. City of Albuquergeee MSJ response at 2, at 7-9, is unavailing.
There, the defendant proffered a police procedexpsrt’s opinion regardinghether a blow to the
head during the plaintiff's arrest caused thentitiis head injury. _See Hernandez v. City of
Albuquerque, 2003 U.S. Dist. LEXIS 26585, at *2. Besathe witness had only “basic first-aid
training,” the Court held that he did not have thedical expertise to oy on the origin of the
plaintiff's head wound. 2003 U.®ist. LEXIS 26585, at *3, 9-10Here, by contrast, Conrad’s
testimony is not elicited as specific commentary agillo’s apparent intoxgéation; Conrad will not,
in other words, opine whether diazepam ingestion caused Trujillo’s indicia of impairment. Rather,
Conrad will testify morgenerally to the impairing effects dlazepam. See MSJ { 3, at 4 (alleging,
in the abstract, that “[d]iazepamill cause the same effects as alcohol in the body and can make the
effects of alcohol seem worse than they ar@hile the former testimony would require a witness
competent to render a medical diagnosis, therlattguires only specialized knowledge of drug
impairment on an abstract level. Testimargarding such specialized knowledge should be
permitted if it assists thei@r of fact to understand the eviden&ee United States v. Muldrow, 19
F.3d 1332, 1337 (10th Cir. 1994). tdeConrad has more expsé and specialized knowledge
about drug impairment than most laypersons or éveourt, and thus, his testimony would assist
the trier of fact to understand the evidence.

More to the point, the Court concludes thah€xd is qualified by training and experience to
render an opinion on the physical effects of diare. See United States v. Nacchio, 555 F.3d at
1241 (citing Fed. R. Evid. 702). Conrad is a certified)Reaning he is “trained in the actions and
interactions of drugsand combinations of drugs.” MSJ Reply/ (citing Conrad Qual. at 1). See
United States v. Everett, 972 F. Supp. 1313, {B2Nev. 1997)(Hunt, M.J(noting that DREs
“receive[] special training and gather[] experiencerawing specific conchions about impairment
and the identification of potentialadses of drugs as the cause ofrtigairment”). Conrad is also a
DRE trainer, which requires adhier level of technicgbroficiency and specialized knowledge of
drug impairment symptoms. See MSJ Reply @itthg Conrad Qual. at 1). From 1994 to 2006,
Conrad served as DRE Coordioiafor the State of New Mexi¢c where he “trained hundreds of
officers how to detect, appreherathd process drug impaired driseér Conrad Qual. at 2. The
National Traffic Safety Administration has certifiedi@ad as a Standardized Field Sobriety Testing
(“SFST") instructor. _See MSJ Reply at 4 (citingr€ad Qual. at 1). SFST instruction involves
training regarding Central Nesus System (“*CNS”) depressants -- including Anti-Anxiety
Tranquilizers such as diazepam -- which, according to the SFST Participant Guide, cause people to
“look and act like people under the influence obalal.” DWI Detection ad Standardized Field
Sobriety Testing Participant @le, Session 0, at 12 (revised W2013)(“SFST Guide”). Finally,
Conrad has testified regarding SFSTs and as aiDRErnalillo County Mé&opolitan Court and in
Bernalillo County District Court. See Conrad Qual2. Taken together, this experience qualifies
Conrad as an expert on diazepam'’s physical effects. Cf. Hernandez v. City of Albuguerque, 2003
U.S. Dist. LEXIS 26585, at *9-10 (witness not quatifie testify because he had only “basic first-
aid training”). Severafederal courts have found DREsthvfar less experience than Conrad
competent to testify to the symptoms of dmmgpairment. _See, e.g., Mares v. Voeltz, 2002 U.S.
Dist. LEXIS 28360, at *3 (C.D. Cal. 2002)(Wilsod,)(permitting DRE tdestify, based on his
“credentials and experience,” talinia of cocaine use and whetlaeresting officers’ observations
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were consistent with cocaine use); United é&tat. Everett, 972 FSupp. at 1320 (allowing DRE
testimony about the physical impactvairious classes of drugs).

It is noteworthy that, under NeMiexico law, Conrad may not be competent to testify to the
effects of diazepam on the body simply because BdDRE._See State v. Aleman, 2008-NMCA-
137,931,194 P.3d 110 (concluding, in the conteki@®N testimony, that DREs are “non-scientific
experts” whose testimony is permitted only oncecéefgific expert” testifies). New Mexico state
courts hold that, although lgpersons easily comprehend alcoimppairment, see State v. Neael,
2008-NMCA-008, 1 27, 176 P.3d 330, assessing a dplny'sical manifestations is “beyond [the]
capability” of lay persons to discern and understand, State v. Gonzales, No. 33,627, 1 17 (N.M. Ct.
App. May 5, 2016)(unpublished). See State\leman, 2008-NMCA-137, § 19, 194 P.3d 110
(expressing “doubt that a typicarqu would have had the detailed information about the correlation
between [DRE-test] observatioasd a particular category ofuty”). Accordingly, New Mexico
state courts require that DRESs possess scieafifiertise satisfying Daubert and State v. Alberico,
1993-NMSC-047, 861 P.2d 192, before they permit DieEsstify to the coelation between drug
use and physical manifestations of drug immpaint. See State v. Torres, 1999-NMSC-010, { 40,
976 P.2d 20; State v. Gonzales, No. 33,627,  18.

As noted above, the Court does not analyze expert qualificationsaualeert’s reliability
test._See United States v. Harry, 20 F. Supp. 3822-1226. Moreover, eventis generally true
that lay persons are incapable of assessing dfispdrtig’s physical mariéstations, see State v.
Aleman, 2008-NMCA-137, 1 19, 194 P.3d 110 -- a pwitthh which the Court may not agree in a
specific case, given the widespreag of drugs in New Mexico diazepam would seem to present
an exception to the rule. Diazepam, like alcohol, is a CNS depressant, and both have similar
physical manifestations. See SFSilide, Session 0, at 12 (stating that diazepam causes people to
look and act like they are under timéluence of alcohol). If, ablew Mexico courts hold, lay
persons are capable of understanding alcohol rmeait without the assistance of a scientific
expert, see State v. Neael, 2008-NMCA-008, 1 27128 330, they can discern the same effects
when manifested by diazepam. Finally, an ex@should not be requiredtio satisfy an overly
narrow test of his own qualifitans.” United States v. Hayr 20 F. Supp. 3d at 1223 (quoting
Gardner v. Gen. Motors Corp., 507 F.2d 525, 528nTit. 1974)). Expert testimony should be
liberally admitted under rule 702, see United States v. Gomez, 67 F.3d 1515, 1526 (10th Cir. 1995),
and the trial court has broad discretion in decigvhgther to admit or exclude such testimony, see
Werth v. Makita Elec. Works, Ltd., 950 F.2d 643, §40th Cir. 1991). In any event, the Court
concludes that, in light of his extgive training and expemce, Conrad is qualified to testify to his
specialized knowledge of drug impairment.

Having established Conrad’s qualificationse thourt must decide whether the proffered
evidence will be reliable und&aubert._See United StatesAwitia-Guillen, 680 F.3d at 1256 (“If
the expert is sufficiently qualified, then ‘the cborust determine whether the expert’s opinion is
reliable by assessing the ungarh reasoning and methodology(g§uoting United States v.
Nacchio, 555 F.3d at 1241 (citing Fed. R. Evid. 70E}pert opinion testimonig reliable if: “(1)
the testimony is based upon sufficient facts dadé) the testimony is the product of reliable
principles and methods, and (3gtWitness has applied the prin@pland methods reliably to the
facts of the case.” Fed. R. Evid. 702. Althougle ii02 enshrines a “liberatandard,” Werth v.
Makita Elec. Works, Ltd., 950 F.2d at 647, “[t{]h&trcourt’'s gatekeepinfyinction requires more
than simply taking the expert’s word for itfernandez v. City of Albuguerque, 2003 U.S. Dist.
LEXIS 26585, at *8 (citindDdaubert, 43 F.3d at 1319).
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Trujillo “is disabled due to degeneratiyeint disease, kidney disease, diabetes, and

nephropathy.” MSJ { 28, at 6 (setting forth thid)faSee MSJ Response { 27, at 13 (not disputing

Here, Conrad’s proffered testimony is “theduct of a reliable methodology” and sound
reasoning. United States v. Gutierrez-Castro B8@upp. 2d 1218, 12ZB.N.M. 2011)(Browning,
J.). Conrad’s knowledge of diazepam'’s effectg@ainded in scientific proiples detailed at length
in the NHTSA Fact Sheets at 29-33. See M%) 4t 4 (citing NHTSA Fact Sheets at 31). The
NHTSA Fact Sheets reflect “the state of currer@rgdic knowledge,” and are “designed to provide
practical guidance to toxicologists, pharmacolagiktw enforcement officers, attorneys, and the
general public on issues related to drug impairaddy.” NHTSA Fact Shestat 3. They note that
diazepam’s manufacturer “suggests patients treatbdli@zepam be cautioned against . . . driving a
motor vehicle” and that “studies have shown thatepam produces significant driving impairment
over multiple doses.” NHTSA Fact Sheets at 3lhey caution, moreovethat “[s]ignificant
impairment is further increased when diazepaoombined with low concérations of alcohol.”
NHTSA Fact Sheets at 31. Trujikmntroverts none of these statats of diazepam’s effects. See
MSJ Response { 2, at 7-9. Regardless, “well-ksital propositions are less likely to be challenged
than those that are novel, and they are monelihadefended.” _Daubert, 509 U.S. at 593 n. 11.
Because the NHTSA Fact Sheets reflect “the sthteirrent scientifiknowledge,” NHTSA Fact
Sheets at 3, and because even diazepam’s awuatdr warns against the impairing effects of
diazepam, see NHTSA Fact Sheets at 31, the Cooctudes that those effects are well-established,
see Daubert, 509 U.S. at 593 n. 11. In any case, $&daujillo does not challenge this data, the
Court has no sound reasongieestion its legitimacy.

Trujillo’s sole challenge to the reliability @onrad’s proffered testimony is that he fails to
show how his DRE and SFST experience is “rejiadppplied to the facts of this case.” MSJ
Response 1 2, at 8 (quoting Hernandez v. @fitklbuquerque, 2003 U.S. Dist. LEXIS 26585, at
*10). See Fed. R. Evid. 702 (allowing expert epmtestimony if “the witness has applied the
principles and methods reliablyttee facts of the case”). Asted above, there is no genuine issue
with respect to the relidily of Conrad’s application of his kwdedge of diazepam’s effects to this
case’s facts. The Defendants elicit Conradssiteony to establish diazepam’s impairing effects
generally and not as specific commentary on Trugililotoxication._See MSJI3, at 4 (alleging that
“[d]iazepam will cause the samdadts as alcohol in the body acan make the effects of alcohol
seem worse than they are”). Conrad will testifyydnl well-established principles in the abstract
and not to their specific application to this casatts. Again, Trujillo has not controverted those
principles’ underlying reasoning methodology. See MSJ Respofisz at 7-9. Accordingly, the
Court concludes that Conrad’s testimony is “relyadppplied” in this case, Hernandez v. City of
Albugquergue, 2003 U.S. Dist. LEXIS 26585, at *10, fas@s Conrad seeks only to recite well-
established principles.

Having determined that Truijillo is qualified to testify by training and experience, and that the
evidence will be reliable, the Court deems therdésdéact -- that diazepacauses the same effects
as alcohol and can enhance theaf®f alcohol -- to be undisputed.
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this fact). “The First Judicial District Attoeyy’s office prosecuted the @gntil [Trujillo’s] criminal
case was dismissed on January 14, 2014.”) j129, at 7 (setting forth this faéf).

PROCEDURAL BACKGROUND

Trujillo commenced this action in the Firsidicial District CourtRio Arriba County, State
of New Mexico on August 20, 2015. See Complaint atrujillo’s Complaint alleges four counts,
three of which are asserted against Atencio foraumhs of state law: Count | asserts a state law
claim for false imprisonment, see Complaint 11 1@8; at 9; Count Il asserts a state law claim for
false arrest, see Complaint 11 114-118, at 10Canuoht 11l asserts a state law claim for malicious
abuse of process, see Complaint 1 119-124, at 10. Count IV, Trujillo’s only federal claim, asserts
that Rio Arriba County discriminadeagainst Trujillo “[o]n the basis of his disability” in violation of
Title Il of the ADA. Complain {9 125-37, at 10-12. On Octelde 2015, the Defendants removed
the case to federal district court on the basisaéral question jurisdian. See Notice of Removal
19 8-9, at 2, filed October 7, 2015 (Doc. 1).

The Defendants moved for summanggment on the Complaint on June 7, 26f16The
Defendants advance two primary arguments: (i) Thaillo was arrested pursuant to probable cause

that he was driving while intoxicated; and (ifjat Atencio did not denyrujillo a reasonable

" Trujillo purports todispute this fact, stating that téncio filed the complaint.” MSJ
Response 1 28, at 7. The Defendants respond thésitihply adds the undisputed and immaterial
fact that Defendant Atencio filed the criminal cdaipt.” MSJ Reply at 8. The Court agrees with
the Defendants. Trujille objection does not, as the local ruleguire, “specifically controvert(],”
D.N.M.LR-Civ. 56.1(b), the Defendantsllegation that “[tlhe Firsfudicial Distrct Attorney’s
office prosecuted the case until [Trujillo’sfiminal case was dismissed,” MSJ | 29, at 7.
Accordingly, the Court deems this fact admittéachecessary, the Court will address the materiality
of Trujillo’s added fact that “Atencio filed the crimal complaint,” MSJ Reply at 8, in the Analysis.

®The parties refer to the “Defendants” througttbatr briefings without specifying to whom
they are referring. Where possible, the Court welkcsfy when an argument is asserted by or against
only Atencio. Otherwise, the Court’s use of the generic “Defendegflgtts the parties’ usage in
their briefings.
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accommodation for his disability during Trujillo’srast or subsequent transportation and booking.
The Court will review the Defendants’ arguments,résponsive pleadings, afidally, the hearing.

1. The MSJ.

The Defendants move for summary judgment anjilla’s Complaint. See MSJ at 1. The
Defendants’ primary argument is that all of jllloi's “claims fail because the undisputed facts show
that Defendant Atencio had probaldause to arrest” Trujillo fadriving under the influence of
alcohol, MSJ at 3, and that this probable causeraenation was based on neutral factors unrelated
to Trujillo’s alleged disabilitiessee MSJ at 7. The Defendants assert that Trujillo’s ADA claim
fails for the additional reason that Trujillo “reavasked for an accommodation for his handcuffs.”
MSJ at 3-4. Finally, Armijb’ and Atencio assert that they arditsed to qualified immunity with
respect to Trujillo’'s ADA claim._See MSJ atBhe Court will discuss thBefendants’ recitation of
the legal standards applicable to the MSJ andtimento the Defendants’ substantive arguments.

a. Applicable Legal Standards.

After reviewing the undisputed facts, the Defamdaliscuss several legal standards. First,
the Defendants contend that it is unlawful for espa who is “under even the ‘slight’ influence of

alcohol” to operate a motor vehicle in New Maxi MSJ at 7 (quoting Vondrak v. City of Las

Cruces, 535 F.3d 1198, 1207 (10th Cir. 2008){gitstate v. Sisneros, 1938-NSMC-049, { 18, 82

P.2d 274). The Defendants contend that, in New dtexan arresting officels not required to

observe a suspect actually driving in an impaineghner if the officer, based upon all the facts and

¥9Armijo was originally named as a Defendantiis action, see Complaint at 1, and was still
a party when the Defendants moved for summary judgment on June 7, 2016, see MSJ at 1. On July
12, 2016, the parties stipulated to a dismissahohijo from the case with prejudice. See
Stipulation to Dismiss Defendant Marvin Armia 1, filed July 12, 2016 (Doc. 44). The Court
entered an order granting the stipulation smdss Armijo on July 29, 2016. See Order Granting
Stipulation to Dismiss Defendant Marvin Armago 1, filed July 29, 2016 (Doc. 52). Accordingly,
although the MSJ discusses Armijo’s liability, thebsequent briefings do not refer to Armijo,

because he was no longer a partgwkhose briefings were filed.
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circumstances, has reasonable grounds tceueelthat the suspect idbeen driving while

intoxicated.” MSJ at 8 (quoting State v. Sanchez, 2001-NMCA-109, f.,386446, cert. denied,

131 N.M. 382, 37 P.3d 99 (2001)). Second, the Defendanest that a “briefeizure at a sobriety

checkpointis reasonable if conducted in a neutralhma” MSJ at 8 (citing ¥ndrak v. City of Las

Cruces, 535 F.3d at 1206 (citing United Staté&3alindo-Gonzalez, 142 F.3®17, 1221 (10th Cir.

1998)). The Defendants argue that probable causqused to arrest a driver for DUI, and that an
officer’s probable cause determination “will be upheld if a reasonable officer in the same or similar

circumstances would have had grounds to belidna¢ the suspect had been driving while

intoxicated.” MSJ at 8 (citing State v. Saazh2001-NMCA-109, 1 6-7, 3638 446).Third, and
finally, the Defendants note thatktiSupreme Court “has declined to rule as to whether the ADA
applies to arrests and whether palantities can be held liabfer damages under Title 1l of the

ADA for an arrest made by its police officers.” W& 8-9 (citing City & Cnty. of San Francisco v.

Sheehan, 135 S. Ct. 1765, 1773-74 (2015)). Therdefgs argue, however, that lower federal
courts have recognized two theories forming trsesoaf Title |1 claims: (i) wrongful arrest based on
“misapprehension of the effects[ah individual’s] disability as criinal conduct;” and (ii) failure to
provide reasonable accommodations to a disabled thdil/either during the investigation or arrest.

MSJ at 9 (citing Gohier v. Enright, 18638 1216, 1220-1221 (10th Cir. 1999)(citation omitted in

MSJ)). The Defendants concluthat “[a]n arrest based on probaluause and a failure to ask for
accommodations for disability may invalidate AD#rest claims.” MSJ at 9 (citing J.H. v.

Bernalillo Cnty., 806 F.3d 1255, 1261 (10th Cir. 2015)).

b. Qualified immunity.

Turning to their substantive argument, thdddelants contend that Atencio and Armijo are

entitled to qualified immunity on Trujillo's ADA e@im. See MSJ at 9 (noting that “[g]Jualified
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immunity has been recognized as a defens&l@# and Rehabilitation Act claims”)(citing Roberts

v. City of Omaha, 723 F.3d 966 (8th Cir. 2018%iton omitted in MSJ); Torcasio v. Murray, 57

F.3d 1340 (4th Cir. 1995)). To defeat qualifietmunity, the Defendants argue, Trujillo “must
demonstrate his statutory rightsder the ADA were violated andethight was clearly established
on August 22, 2013.” MSJ at 10. With respecth® first inquiry, the Defendants assert that
Trujillo’s rights under the ADA wereaot violated, because: (i) meas arrested based on probable
cause; (ii) his disability was accommodated during #id 8obriety tests; and (iii) he did not request
further accommodation during his arresd detention. See MSJ at 94£3.

The Defendants assert that, first, Trujillo’s ADights were not violateduring his arrest or
detention._See MSJ at 10. The Defendants contetdAtencio did not misperceive Plaintiff's
disability as intoxicationbut, rather, he “perceived neutradlicia of driving under the influence.”

MSJ at 10-11. In essence, thegert, Trujillo “was arrested based on the probable cause that he was

intoxicated.” MSJ at 11. The Defendantsi¢o State v. Sanchez, 2001-NMCA-109, 1 9-10, 36

P.3d 446, arguing that the Court of Appeals of NMéexico upheld a probable-cause determination
based on “virtually identical” facts. MSJ at 1lh.both cases, they contend, the driver admitted to
having two beers, had bloodshot eyes, and smefledcohol. _See MSJ at 11. They postulate,
however, that Atencio had “more facts tgpport probable cause than were requireSamchez,”
including “the results of the portabbreathalyzer, the finger dexterigst, and . . . the results of the

failed eye gaze test....” MSJ at 12. They atgateAtencio’s suspicions based on these indicia

2%Although the Atencio and Armijo have siavithdrawn their aertion of qualified
immunity, because Trujillo’s ADA claim “is broughblely against the mugipal defendant,” MSJ
Reply at 1, the Court nonetheless considers tifieridants’ qualified immunity arguments at length,
because they are relevant to the Ceuwittimate disposition of the MSJ.
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were “born [sic] out by the blood test results,”igdhshowed that Trujillo had “impairment drugs
(diazepam) in his system.” MSJ at 12.

The Defendants turn second to Truijillo’s cotiimthat Atencio violatd the ADA by failing
to provide accommodations for Truijillo’s disability thg the field sobriety &s, namely, that “the
walk and turn test and the finger test were nptagriate.”_See MSJ at 12 (citing Complaint 1 64-
73, at 6). The Defendants assert that “the watktam test was not necessary for probable cause,”
because Atencio “had more than enough facts fPtamtiff's admitted dnking, appearance, failed
preliminary breath test, and otheiléa tests to support a finding pfobable cause.” MSJ at 12.
With respect to the finger test, the Defendants argue that Truijillo “performed the tdsitivitnds
not only the alleged deformed hand,” and, thus, iftii@ication that Plaitiff's missing right thumb
was an impediment to successfully performing theeatéyttest is a red herring . . ..” MSJ at 12
(citing MSJ | 12, at 5)(emphasis in origindiy. any case, the Defendants assert, no mobility was
required for Trujillo to reveal Birecent alcohol consumption, takdreathalyzer test, smell like
alcohol, have bloodshot eyes, lditiger dexterity, and fail the HGN test. See MSJ at 12-13. Thus,
the Defendants argue, Trujillo’s disabéds were accommodated. See MSJ at 13.

Third, and finally with respect to qualifiechmunity, the Defendants note that Trujillo argues
that his rights under th®DA were violated “based on the hanffing of Plaintiff and his detention
at the Sheriff's office for four hoar” MSJ at 13. The Defendants at#eat Trujillo concedes that
“the placement of his handcuffs in the fronhif body was an accommodation to him.” MSJ at 13
(citing MSJ 1 18, at 5). The Defendants also amhtkat Trujillo “never asked Defendant Armijo or
Atencio for an accommodation for his disability..at the scene of the arrest, on the way to the
hospital, at the hospital, on the way to the Sher@ffice, or at the Sherif§ Office.” MSJ at 13

(citing MSJ 11 21-22, at 6).
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Turning to the clearly established prong ofldigal immunity analysis, the Defendants argue
that Truijillo’s rights under thADA were not clearly estdished at the time of his arrest on August
22, 2013. _See MSJ at 13. The Defendants contecathight is clearlestablished only if its
“contours were sufficiently definite that amgasonable official in [his] shoes would have

understood that he was violating it.”” MSJ at(§j8oting City & Cnty. of San Francisco v. Sheehan,

135 S. Ct. at 1774)(alterations in MSJ). A015, they assert, “the TénCircuit still had not
decided that accommodations are necessary wisabldd individuals are arrested.” MSJ at 14

(citing J.H. v. Bernalillo Cnt., 806 F.3d at 1260-61 (zig Gohier v. Enright186 F.3d at 1221)).

They contend that the Supreme Court also “hatoyeeigh in on the issue MSJ at 14 (citing City

& Cnty. of San Francisco v. Sheehan, 135 S. Cit7@8-74). As a result, thessert, the right to

have ADA-compliant arrests “is not clearly edigtired now and was not clearly established in
August of 2013 when Plaintiff vgaarrested.” MSJ at 14.

C. Trujillo’s State Tort Claims.

The Defendants turn next to Trujillo’s stabet claims, beginning with his claims for false
imprisonment and false arrest. See MSJ at 15.DEfendants assert that “[flalse arrest is merely
one way of committing false imprisonment” and that “[b]oth causes of action will fail if Defendant

Atencio had probable cause to arrest Plaintiff.” & 15 (citing Santille. N.M. Dep’t of Pub.

Safety, 2007-NMCA-159, T 12, 173 P.3d 6). Here,Brefendants contend, “the progression of
events, from when Plaintiff first encounterBaéfendant Armijo until his arrest by Defendant
Atencio, supports the probable caues arrest Plaintiff.” MSJ dt5. In support of this contention,
the Defendants note that Titlg admitted to drinking two beerthat the results of his preliminary
breath test showed that his blood alcohol lexeeeded .08, that he failed the HGN and finger

dexterity tests, that he had blobds eyes, and that he smelledatdohol. _See MSJ at 15 (citing
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Complaint 1 22-25, at 3). The f@adants conclude that “Atenciad probable cause to arrest

Plaintiff based on these combined observatioSJ at 15 (citing State v. Sanchez, 2001-NMCA-

109, 36 P.3d 446).

Turning to Trujillo’s malicious-abuse-of-procedaim, the Defendants note that the tort is
“narrowly construed” and #t the tort’s elements are: “(1) the use of process in a judicial proceeding
that would be improper in the regular prosecutiorlefense of a claim or charge; (2) a primary
motive in the use of process to accomplish anitllegte end; and (3) damages.” MSJ at 16 (citing

Durham v. Guest, 2009-NMSC-00729, 204 P.3d 19). The first prong, the Defendants note, is met

where there is either “lack pfobable cause,” or “proceduralpnopriety [] suggesting ‘extortion,
delay, or harassment’ in the form of abusive ‘discovery, subpoenas’ or similar misuse of procedural

devices.” MSJ at 16 (quoting Durham v. Guest, 2009-NMSC-007, 1 29, 204 P.3d 19). Regarding

the first of these theories, the Defendants reiténateAtencio had probabtause to arrest Trujillo,
and, thus, Trujillo’'s “malicious abuse of pess claim cannot stand deml on probable cause
theory.” MSJ at 16. The second theory likewsiés, the Defendants assert, because there is no
evidence that Atencio tried totext Trujillo or delay any judiial proceeding. See MSJ at 16.

The Defendants further contenditlit is unclear whether Trujillo’s administrative license
revocation hearing qualifies as a “judicial prodagtiunder the tort’s first prong. MSJ at 16 (citing

Durham v. Guest, 2009-NMSC-007, § 34, 204 P.3d51t8te Taxation & Revenue Dep'’t, Motor

Vehicle Div. v. Bargas, 2000-NMCA-103, 1 10, 18&538; Dente v. State Taxation and Revenue

Dep’t, 1997-NMCA-099, 1 7, 946 P.2d 1104, overrutepart by State Taxation & Revenue Dep't,

Motor Vehicle Div. v. Bargas, 2000-NMCA-103, 14 P5&B). Even assumirtgat the hearing is a

judicial proceeding, they assert, there is no@wvig of impropriety, because Trujillo’s revocation

hearing was timely and conformedth® applicable rules. See M&t 17. The Defendants argue
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that Trujillo was given timely notice of the revoaatj that the hearing was timely held within ninety
days of that notice, and that the results of Trujillo’s blood test were not yet available at the time of
the hearing._See MSJ at 11ti(gy Implied Consent Act, NMSA 8§ 66-8-111). The Defendants note
that Trujillo highlights Atencio’s objection to Trujillo\wife’s presence at the hearing as evidence of
harassment, but “making an objectj’ the Defendants advance, “is not a procedural shenanigan, it
is simply voicing concern about a possible ruleatioin.” MSJ at 17 (citig Complaint { 101, at 8).

In any event, the Defendants argue, Atencabgection was inconsequigal, because it “was
overruled as a matter of course bg tiearing officer.” MSJ at 17.

d. Trujillo’'s ADA Claim.

Lastly, the Defendants address Trujillo’'s ADA Title 1l claim against Rio Arriba County. See
MSJ at 17. The Defendants assert that, for a pahtity to be held liable under the ADA, it “must
have knowledge of the individual's disabiliznd need for accommodation.” MSJ at 18 (citing

Robertson v. Las Animas Cnty. Sheriff’'s DeB00 F.3d 1185, 1196 (10th Cir. 2007)). Here, the

Defendants contend, “there is no evidence fgpstt Plaintiff's claim that Rio Arriba County
Sheriff's office had any knowledg# Plaintiff's need for accommodation.” MSJ at 18. Trujillo
“spoke to several officers to arrange to have enff take his car,” the Dendants note, but “never
once communicated a need for special accommodadiem$o his disabifjt” MSJ at 18 (citing
Deposition of John Trujillo at 54:2-5 (taken i3, 2016), filed June 7, 2016 (Doc. 34-3)(Sullivan,
Trujillo)(“Trujillo Depo.”)). The Defendants furthienote that Truijillo “sal he did not have any
other communications with officers at the scenteDUI stop,” MSJ at 18 (citing Trujillo Depo. at
55:11-13 (Sullivan, Truijillo)); that Trujillo “said haid not have any conversations with Defendant
Atencio from the traffic stop tthe Espanola Hospital,” MSJ at (@ting Trujillo Depo. at 56:3-5

(Sullivan, Trujillo)); that Trujilo “did not ask for any accommodations at the hospital,” MSJ at 18
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(citing Trujillo Depo. at 56:9-57:22 (Sullivan, Truji)) that Trujillo “did not have any discussions

with Atencio from the Hospital to the Sherifitiepartment,” MSJ at 18 (citing Trujillo Depo. at
60:11-13 (Trujillo)); that, when his handcuffs weesnoved to sign a document, Trujillo “did not

ask for any accommodations . . . before he was handcuffed again,” MSJ at 18 (relying on Trujillo
Depo. at 60:11-17 (Trujillo)); and that, finally, Trujiltbd not ask either theansport driver or “the
female officer who visited him in his cell fany accommodations,” MSJ at 18 (citing Trujillo Depo.

at 61:12-14; 62:5-17 (Swan, Truijillo)).

In short, the Defendants argtiat, throughout the events saunding Trujillo’sarrest, he
repeatedly refrained from requesting any accommodations for his disability. See MSJ at 18.
Accordingly, the Defendants assert, Trujillo’s agice on his “disability placaab evidence that he
should have been offered accommtamtas” is unavailing. MSJ at 18. Even so, the Defendants note,
despite Trujillo’s failure to requee accommodations or complairhéofficers handcuffed Plaintiff
in the front as a courtesy and for Plaintiff's comf. . . .” MSJ at 18. The Defendants conclude,
therefore, that Trujillo’s ADArights were not violated “and ¢hADA claims against Rio Arriba
County fail as a matter of law.” MSJ at 19.

2. The MSJ Response.

Trujillo responded to the MSJ on August 1, 208&e MSJ Response at 1. Trujillo argues
that his theory of the case isrfyple” -- that “Atencio improperly used obsenais of his disability
to determine probable cause for a DWI arrest.” MSJ Response at 1. Truijillo argues that, rather than
suggest impairment, Atencio’s obgations of Trujillo “stumbling taet out of his car and leaning
on his car revealed that [he] wdisabled . . . .” MSJ Responselat‘When Atencio’s observations
of Truijillo’s disability are stripped away,” Tnllp contends, “a reasonable jury could find that

Atencio had no probable cause treat Trujillo.” MSJ Response at 1. Accordingly, Trujillo argues,
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“taking the facts in the light most favorabletb® non-moving party, a reasonable jury could find
Defendant Rio Arriba Coumtviolated John Trujillo’s rightsnder Title Il of the Americans with
Disabilities Act . . . anthe New Mexico Tort Claims Act.” MBResponse at 1. In the alternative,
Trujillo argues, should the Court grant summarggment on Trujillo’s ADA claim, the Court
should “remand his state toragihs.” MSJ Response at 1.

Trujillo proceeds to controvert a numbertbé Defendants’ factual assertions, which the
Court has reviewed supra in itsdussion of the Undisputed Fact&fter disputing these facts,
Trujillo asserts that the Court, in determiniuether to grant summajydgment, “must view the
evidence ‘in the light most favorable to the oppggparty.” MSJ Response at 13 (quoting Tolan v.
Cotton, 134 S. Ct. 1861, 1866 (2014))tujillo stresses that “the moving party must support its
alleged facts with admissible evidence.” MSXpunse at 13 (citing Fed. R. Civ. P. 56(c)(2)).
Here, Truijillo argues, the toxicology report is inadsible, because: (i) the @endants have laid no
foundation for its reliability or ahenticity and have no evidence tasany interpretation of the
results and what, if anything, the Diazapam [siejams;” and (ii) “no part of Atencio’s decision
arrest [sic] Trujillo was based upon the toxamy report.” MSJ Response at 13. As a result,
Trujillo asserts, “the toxicology report isdrsay and immaterial.” MSJ Response at 13.

Trujillo advances four primargrguments in opposition to the MSdirst, Truijillo contends
that the MSJ should be denied, because the Deifiendmlated Trujillo’srights under the ADA.
See MSJ Response at 14. Trujillo argues thahéib “improperly used evidence of Trujillo’s
disability to provide probable cause” and thaseatt evidence of Trujillo’s disability, “a reasonable
jury could find that Atencio had insufficient probalgiause.” MSJ Response at 14. Truijillo asserts
that the Tenth Circuit has “assumed withoetiding that the ADA applies to arrests,” MSJ

Response at 14 (citing Gohier v. Enright, 186 F.3248), and that other Courts of Appeals have
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approved that assumption, see M$14 (citing Waller ex rel Ediaof Hunt v. Danville, 556 F.3d

171, 174 (4th Cir. 2009)); MSJ at 15 (citing Thomps. Davis, 295 F.3d 89897 (9th Cir. 2002)).

Trujillo notes that the United St Court of Appeals for the Ninth Circuit, for example, holds that,
“‘under the ADA regulations, law enforcement is oatey to modify ‘poliees that result in
discriminatory arrestsr abuse of individualswith disabilities.”” MSJ at 15 (quoting Lum v. Cnty.

of San Joaquin, 756 F. Supp. 2d 1243, 1253 (E&. 2010)(Karlton, J.)(quoting Thompson v.

Dauvis, 295 F.3d 890, 897 (9th Cir. 2001))(emphadi$$d and in Lum v. Cnty. of San Joaquin, but

not in Thompson v. Davis). Trujillo notes, moreovkat the Court has statéftat “one theory of

violation of Title 1l isthe wrongful arrest theory, which positattan entity is liable when ‘police
arrest a suspect based on his diggbnot for any crimiral activity.” MSJResponse at 14 (citing

J.H. ex rel. J.P. v. Bernalillo Gnt 2014 U.S. Dist. LEXIS 94132, at *314 (D.N.M.

2014)(Browning, J.)(citing Waller evel Estate of Hunt v. Danville, 556 F.3d at 174), affd , 806

F.3d 1255 (10th Cir. 2015)). Trujilloontends that the wrongfulrast theory requires proof that:
“(i) the plaintiff was disabled; (ii) the arrestinfficers knew or should have known that the plaintiff
was disabled; and (iii) the defendant arrestedothmtiff because of legal conduct related to the

plaintiff's disability.” MSJ Reponse at 14 (quoting J.H. ex rel. J.P. v. Bernalillo Cnty., 2014 U.S.

Dist. LEXIS 94132, at *394-95)(citation omitted).
Turning to the facts of this case, Trujillo argtiest he “was compliant in all of the officer’s
requests,” and that he did rfpbse a threat [of] harm to the officesafety or the safg of others.”

MSJ at 15 (comparing Trujillo’s conduct to thatteé plaintiff in Glovew. City of Wilmington, 966

F. Supp. 2d 417 (D. Del. 2013)(Andrews, J.)).ujillo insists that “[tjhere were no exigent
circumstances to disregard Plaintiff's visible difigtj and that “Atencio usd Trujillo’s disabilities

to improperly make a determination of impairmen¥1SJ at 15. Trujillo asserts that he repeatedly
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informed Atencio that he was disabled, thathandicapped placard sign was hung on his rear view
mirror “in plain sight of an officer approaching a vabki” and that he “asked to use his cane.” MSJ
Response at 15. Trujillo concluddmat, viewing the facts in the gy most favorable to him, he
“merely admitted to consuming beer, performed well on a finger dexterity test and terminated the
heel-to-toe test due to his dwmlity.” MSJ Response at 15.

At the same time, Truijillo contends that, “[eim&hen viewed in the light most favorable to
Atencio, Trujillo’s complaint of an improper consi@tion of his disability is apparent.” MSJ
Response at 15. Trujillo notes tiAdéncio asked him to step aafthis car and that, upon exiting, he
“manifested his disability by gbdbing onto the door for assistancetat.” MSJ Response at 15-16.
Trujillo notes, moreover, #t he “requested his walking cane multiple times to assist him in standing
and maintaining his balance,” and “offered to produo®f of his disability . . .” MSJ Response at

16. Trujillo asserts that Atencio, like the offiaarGlover v. City of Wilmington, mistook these

manifestations of disability for criminal actiyiaind based his determination of probable cause on

that misperception. See MSJ Resse at 16 (citing Glover vit§ of Wilmington, 966 F. Supp. 2d

at 429). Trujillo notes, however, that the ddarGlover v. City of Wimington denied summary

judgment on the plaintiff's ADA Title Il claim, despitkat the officer did natquire the plaintiff to
perform any field sobriety tests wh her disability wouldhave affected, and despite that the officer
was trained on interacting with is@ns with disabilities. See MResponse at 16 (citing Glover v.

City of Wilmington, 966 F. Supp. 2d 429-30). Trujillocontends that, if samary judgment was

denied based on those facts, the Court shokgavise deny the MSJ, because Atencio subjected
Trujillo to field sobriety testshat his disability affected, armkecause “Rio Arriba County has no
training in identification of disabilities and no polisit exclude evidence of disabilities as evidence

of impairment.” MSJ Response at 16.
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Second, Trujillo addresses Atencio’s assert@ qualified immunitywith respect to
Trujillo’'s ADA claim. See MSJ Response at 16-Ilrujillo contends tht, in 1999, “the Tenth
Circuit established that theresaro individual capacitguits under the ADA.” MSJ Response at 16

(citing Butler v. City of PrairiéVill., 172 F.3d 736, 744 (16tCir. 1999)). Trujilo argues that his

ADA claim is consistenwith the Tenth Circuit’s holding -- that he asserts the claim only against Rio
Arriba County, a public entity, and not against Atien See MSJ Response at 17 (citing Complaint
19 125-37, at 10-12). Trujillo contends, moreovet gublic entities suchs Rio Arriba County do
“not have sovereign immunity for claims anig under the ADA.” MSJ Response at 17 (citing 42
U.S.C. § 12202).

Third, Trujillo asserts that, should the Cogrrant summary judgment on the ADA claim, it
should remand Truijillo’s state law claims. See NR83ponse at 17. Trujillo asserts that the Court
has “acknowledged the Supreme Court’s and thehT€ircuit’s preference for remand of state

claims when federal claims are dismisse1SJ Response at 17 (citing Armijo v. New Mexico,

2009 U.S. Dist. LEXIS 101917, at *4 (D.N.M. 2009)¢8vning, J.);_Bd. of Cnty. Comm’rs v.

Geringer, 297 F.3d 1108115 (10th Cir. 2002)). Truijillo asserts that, under 28 U.S.C. § 1367(c)(3),
a district court shouldecline to exercise sugghental jurisdiction over state law claims when it
“dismisses a claim that providediginal federal-question jurisdion[.]” MSJ Response at 17.

Trujillo emphasizes the Court’s pronouncememiimijo v. New Mexico that ““New Mexico state

courts are more experienced and knowledgeable #imobntours of state law. Also, federal courts
should strive to avoid deciding isssiof state law when . . . itp@ssible to do so.” MSJ Response

at 18 (quoting Armijo v. New Mexic®009 U.S. Dist. LEXIS 101917, at *4).

Fourth, and finally, Trujillo contends that a justyould decide his fadsarrest and malicious

prosecution claims. See MSJ Respatsi3. Trujillo reasonthat a claim for fese arrest “consists

-32 -



of lack of probable cause for arrest.” MSJ Response at 18 (citing UlibBfaiestas, 1964-NMSC-

212, 1 3,395 P.2d 238). Trujillo asserts that Atedmaot have probable cause to arrest him and
that “Atencio cannot assert aftiscovered evidence to suppofiraling of probable cause.” MSJ

Response at 18 (citing Maryland v. Garrison, 480 U.8 atTrujillo notes that he concedes that he

drank two beers, but thge]very other allegation oimpairment is disputedr is evidence of a
disability.” MSJ Response at 19Trujillo contends that he fsputes slurred speech,” that he
“disputes failing a finger dexterity test,” that heefformed well on an alphabecitation test,” that

he “drove his car without incidenmtto the secondary @a,” that “Atencio adiits Trujillo did well”

on an alternative test, and that, on the other alternative test, “Trujillo disputes Atencio’s claims.”
MSJ Response at 19. From this record, Trugitigues, “a reasonable jury could determine Atencio
lacked probable cause.” MSJ Response at 19.

3. The MSJ Reply.

The Defendants replied on September 15, 2&B& MSJ Reply at 1. The Defendants open
by withdrawing Atencio’s assertion of qualified imamity, because Truijillo clarified in the MSJ
Response that his ADA claim “is brought solely agdims municipal defendantMSJ Reply at 1.
Turning to the merits, the Defendarbntend that Truijillo “raised noigaine issues of material fact
in his Response and no reasonable jury could fifdriglant Atencio lacked probable cause to arrest
Plaintiff on suspicion of drivingvhile intoxicated.” MSJ Reply 4. The Defendants advance that,
because “the fundamental issue of Plaintiff’'s Complaint is whether probable cause existed, all of
Plaintiff's claims should be dmissed with prejudice and judgment entered in favor of the
Defendants.” MSJ Reply at 1-2. The Defendamike two primary arguments in support of this
contention: (i) that Trujillo was arrested basedrobable cause; and (ii) that, under the doctrine of

res judicata, Trujillo’s remaining state law claims fail as a matter of law.
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a. Probable Cause.

The Defendants first argue that, “giving all rea@ble inferences to Plaintiff, the undisputed
facts demonstrate Defendant Atencio had probable ¢cawseest.” MSJ Replat 8. Trujillo was
arrested “based upon facts that are not influenced by Plaintiff's disalihiéyDefendants assert, not
based upon a misapprehension of Truijillo’s “disabdsyevidence of criminality.” MSJ Reply at 8.
The Defendants proffer the following “undisputedts” which, they arguelemonstrate that there
was “probable cause without Plaffis stumbling and balance isstie§) Truijillo’s “admission to
drinking two 12-ounce beers”; (iijrujillo’s “observable eye horizoat gaze nystagmus”; (iii) the
odor of alcohol; (iv) Trujillo’s bbodshot eyes; and (v) Trujillo’s slurred speech. MSJ Reply at 8-9.
The Defendants note that probable cause in Nexiddeequires an objectively reasonable belief
that an arrestee “*had been dngiwhile he was to the slightestgilee impaired, that is, unable to
exercise the clear judgmeand steady hand necessary to handle a vehicle in a safe [manner].” MSJ

Reply at 9 (quoting State v. Granillo-Masj 2008-NMCA-021, 1 9, 176 P.3d 1187)(internal

guotation marks omitted in MSJ Reply)(alteration added). The federal standard for probable cause,
the Defendants note, requires “facts and circumstancesifficient in themselves to warrant a man
of reasonable caution in the belief that an offdrassbeen or is being conttad.” MSJ Reply at 9

(quoting Brown v. Dietz, 12 F. App’x. 848, 851 (1@ir. 2001)(citing Briregar v. United States,

338 U.S. at 175-76)).

The Defendants proceed to analogize this catteetéacts of state and federal cases which
have upheld an officer’s determination of proleadduse. See MSJ Reply at 9-11. The Defendants
argue that New Mexico state courts have fourmdbable cause “where the driver had not exhibited
erratic driving but had bloodshot and watery ega®lled of alcohol, aditted drinking,and refused

to take field sobrietyests,” MSJ Reply at 9 (citing StateSanchez, 2001-NMCA-109, 1 2, 36 P.3d
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446); where “the driver had admitted to drinkitvgo beers, smelled of alcohol, had bloodshot
watery eyes, had slurred speechagad during conversation, andsuaznable to complete the field
sobriety tests,” MSJ Reply at 9-10 (citin@fgtv. Jones, 1998-NMCA-07%,10, 964 P.2d 117); and
where the officer relied on “reptsr of the driver’s prior consystion of alcohol, the officer’s
observation of the smell of alcohahd the driver’s slurred speech,” MSJ Reply at 10 (citing State v.
Hernandez, 1980-NMCA-138, 11 2-9, 619 P.2d 570). Ddfendants assert that the “Tenth Circuit
has also found probable cause to arrest undelasioircumstances.” MSJ Reply at 10 (citing

United States v. Chavez, 660 F.3d 1215, 1223 (10tl2Q1r1)). The Defendants cite United States

v. Chavez, where, they argue, the Tenth Cingplteld a probable-caudetermination “based on
bloodshot watery eyes, the smell of alcohol, #rel Officer's observations during the driver’'s

performance of the three field say tests.” MSJ Reply at 10i(log United States v. Chavez, 660

F.3d at 1224). The Defendants note that the T€mtuit relied on Sherbrooke v. City of Pelican

Rapids, 577 F.3d 984 (8th Cir. 2009), which thelrobable cause existed based on the smell of
alcohol on the driver’s breath, thewdir’'s admission to drinking, and the driver’s failure of one of

the three field sobriety tests.” MSJ Reply at 10 (citing Sherbrooke voCRglican Rapids, 577

F.3d at 987-88).
The Defendants assert that these cases illustrate that failure of “one of the three standard field
sobriety tests” -- such as the HGN test -- is \&trgng evidence of probable cause. MSJ Reply at 10

(relying on Sherbrooke v. City &elican Rapids, 577 F.3d at 987-88he Defendants contend that

“[o]fficers are trained that failuref the HGN is highly predictivef alcohol consumption.” MSJ
Reply at 11 (citing MSJ { 10, at 5yhe Defendants argue, moreovbat officers “easonably give
more weight to their observations during the HGN t&ver the other more subjective field sobriety

tests.” MSJ Reply at 11 (ait) United States v. Hernandez+Ger, 2008 U.S. Dist. LEXIS 26810,
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at*5 (D. Nev. 2008)). Finally, the Defendants ast&t “[c]ourts around theountry have held the
results of the HGN test are admissible evidemca DWI/DUI case.” MSJ Reply at 11 (citing

United States v. Horn, 185 F. Supp. 2d at 546-53).

Turning to this case’s facts, the Defendantgend that “the undisped failure of the HGN
test. .., the smell of alcohol, Plaintiff's adision to drinking,” along witltencio’s “observations
of bloodshot eyes and slurred speeagbuld lead any reasonable officer [] to believe Plaintiff had
been driving while he was impaired in violatohNMSA 66-8-102.” MSJ Reply at 11. Thus, the
Defendants argue, “no reasonable jury could fiheéatise and the Court should hold, as a matter of
law, that Defendant Atencio had probable causertst Plaintiff orAugust 22, 2013.” MSJ Reply
at 11. The Defendants conclumecontending that, because Trujillo was arrested based on probable
cause, Trujillo’s ADA claim fails, becae he was not arrested “l@asson of disability.” MSJ Reply
at 11. Rather, the Defendants assert, Trujillatsest was reasonably based on factors that do not
include mistaking his disability follegal activity.” MSJ Reply at 11.

b. Res Judicata.

The Defendants turn second to address Trujilegiest that the Court remand his state law
claims in the event it grants summary judgnamthis ADA claim. _Se&1SJ Reply at 11. The
Defendants respond that, if the Cozwncludes that Trujillo’s arst was based gorobable cause,
Trujillo’s state tort claims fail as a matter ohMainder the doctrine of r¢igdicata._See MSJ Reply
at 11. The Defendants assert that “[t]he existefigeobable cause . . ildispose of Plaintiff's
remaining claims by removing the necessary eleafamlawfulness that is required to prove false

arrest/imprisonment or malicious abuse of pssceMSJ Reply at 12 (citing Santillo v. N.M. Dep't

of Pub. Safety, 2007-NMCA-159, 1 12, 173 P.3®6étham v. Guest, 2009-NMSC-007, 1 18, 204

P.3d 19). “If probable caads established,” the Defendants ardtiee arrest and the filing of the
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criminal complaint are lawful,” and, thereforehére is no false arrest, no false imprisonment, and
no malicious abuse of process.” MSJ RepljlZat The Defendants conclude that, “under the
doctrine of res judicata, once probable cause is edtall the state claims fail as a matter of law.”
MSJ Reply at 12.

4. The Hearing.

The Court held a hearing on the MSJ on September 21, 2016. See Transcript of Motion
Hearing held on September 21, 2016 at 1 (“T*-"J-he Court opened the hearing by stating that it

was inclined to agree with the Defendants than&to had probable cause to arrest Truijillo, which

may “end[] the inquiry on the ADA claim” as itdlin J.H. v. Bernalillo County. Tr. at 2:24-3:6
(Court). At the same time, the Court indicateal th was inclined to remand Trujillo’s state law
claims for the state court’s resoluti. See Tr. at 3:13 (Court).

The Defendants briefly took up argument, laygeiterating the arguments in the MSJ and
MSJ Reply. _See Tr. at 3:18 (Salvato). Thefendants contended thatether Atencio had
probable cause to arrest Truijillo is the “fundamaéigsue before the Court” and that the facts
outlined in the MSJ “would lead any reasonable officer to conclude that Plaintiff had violated New
Mexico Statute 1978 66-8-102A.7Tr. at 3:20-4:2 (Salvato). Rarding Trujillo’s request for
remand, the Defendants assertedfdgeral courts routinely rule on criminal matters, “especially in
the area of DWI based on state/Ja Tr. at 4:3-9 (Salvato).

In rejoinder, Trujillo asserted that the fastden read in the light most favorable to him, do
not support probable cause. See Tr. at 5:7-9 (Kenn&ther, Trujillo argued that the facts show

that he was “clearly . disabled.” Tr. at 5:18-19 (Kennedy])rujillo recalled thahe stumbled as

“The Court’s citations to the hearing’s transcript refer to the court reporter’s original,
unedited version. Any final transcript may contslightly different pag@nd/or line numbers.
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he exited his car, that he leaned on his car, th&Eig was a sticker on his car that indicated that he
was disabled,” and that he asked for his caneequest which Atencidenied. Tr. at 6:16-21

(Kennedy). Trujillo argued that these facts diginguishable from thesin J.H. v. Bernalillo

County, because here, Trujillo regted an accommodation, Atencio arrested Trujillo based on his
disabilities, and Atencio was notwghted on how to interact withsdibled individuals. See Tr. at

6:4-14 (Kennedy). Trujillo advances that J.H.Bernalillo County is anetheless controlling,

because the Tenth Circuit conclddbat the ADA’s Titldl “does prohibit arest based on people’s
disabilities.” Tr. at 7:12-19 (Kenedy). _See id. (Kennedy)(noting that the United States Courts of
Appeals for the Fourth and Nin@ircuits have followed the Tentbircuit’s reasoning). Trujillo
argued that, moreover, he passed the only tasttnstituted a reasonable accommodation under
the ADA -- the “ABC test.” Tr. at 6:15-21 (Kennedy).

Trujillo turned to address Atencio’s use of théN test as a basis for probable cause. See
Tr. at 76:22 (Kennedy). Trujillo gued that, “in the deposition étencio, he conceded that the
HGN test does not provide probabbse.” Tr. at 6:22-23 (Kennedy). Truijillo posited that Atencio
“understands that the [HGN] clues. can be caused by sugar, barcaused by caffeine,” and that
“it certainly isn’t an indication tht someone has ingested alcohdlr’ at 6:24-7:1 (Kennedy). In
Trujillo’s view, the HGN test is $tpically used by officers asraasonable suspicion,” and “HGN is
not admissible in court in criminahses.” Tr. at 7:2-7 (Kennedy).

Trujillo proceeded to contend that the Defendants improperly submitted facts “gathered after
the handcuffing, after the arrest” and that thiasgs -- namely, “the DREBnalysis” -- “cannot be
considered.” Tr. at 8:4-7 (Kennedy). Truijillo edtthat Atencio “admitted in his deposition that he
did no investigation as to whether Mr. Trujillo hadested any . . . type of medication that would

inhibit his ability to operate a moving vehicle.”. &t 8:8-11 (Kennedy). Tnllp argued that, “in a
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case of probable-cause analysise[Court] can onlyansider the facts thdfawer knew at the time
prior to the arrest.” Tr. at 8:12-14 (Kenned$j.you strip the Defendantgroposed material facts
from this,” Trujillo asserted, “the facts that tHé@er knew at the time of therrest were that he had
had two beers with dinner two hoymeviously, and that's it.” Tr. &:14-18 (Kennedy). Truijillo
argued that, moreover, that he vaaguitted after his arrest illustes that he is “an innocent [man]
who is disabled and who is arrested as a restitsadisability, which is a viable claim that a jury
should be able to consider.” Tr. at 9:7-12 (Kennedy).

The Court interjected, noting that “[t]he Tenth Circuit'ssaldy said that a person drinking
one beer several hours before provides reasosabl@cion.” Tr. at 10:3-6 (Court)(referring to

Vondrak v. City of Las Cruces). light of that, the Courasked Trujillo what more is needed for his

admission of two beers to constitpi@bable cause. See Tr. at 2Q17(Court). Trujillo responded
that drinking two beers does not constitute probable cause, especially when there is no evidence of
bad driving._See Tr. at 10:12-(8ennedy). Further, Trujillo gued that Atencio’s probable-cause
investigation did not begin when Truijillo told mijo that he drank two beers, but, rather, when
Trujillo stepped out of the caand requested his cane -- the pahivhich, in Trujillo’s view,
Atencio “beg[an] to discriminate against Mr. Trujillo.” Tr. at 10:16-11:10 (Kennedy). Trujillo
argued, therefore, that the onfgict giving rise to probable cause that preceded Atencio’s
discrimination against him was his admission ofking two beers at some unspecified time. See
Tr.at11:11-15 (Kennedy). Trujillo stressed that'tkey fact” is that Atencio refused to allow him
to use his cane, which illustratdet Rio Arriba County does nbave a “procedure to investigate
those suffering from disabilities.Tr. at 11:23-12:4 (Kennedy). khort, Trujillo asserted that
Atencio “is simply untrained and [ijncapablernfking an objective probé cause determination

when faced with a subject who is disabled, tirad’s discrimination.” Tr. at 12:1-4 (Kennedy).
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The Court queried what accommodation, “ottiean not giving him this cane,” Trujillo
alleges that Atencio failed to pral@ him. Tr. at 12:5-7 (Court)lrujillo suggestd that “counting
backwards from one to ten is a classic field stptiest for those who are physically disabled and
overweight.” Tr. at 12:8-12 (Kennedy). Yet, Trujillo asserted, Atencio “asked a man who'’s asking
for a cane to stand on one leg. That is almost animus towards the disability.” Tr. at 12:13-20
(Kennedy). Trujillo noted thatencio also required “a man whast his thumb . . . [to] do the
finger-counting test.” Tr. at 12:21-24 (Kennedy)cArdingly, Trujillo argued, “[ijn the light most
favorable to Plaintiff, you have an officer wis@lmost mocking a mandssabilities by forcing him
to engage in testing which clearly he’s physicadbapable of doing.” Tat 12:25-13:3 (Kennedy).
Trujillo added that he passed the “alphabet testl that he “should have been released after he
passed the alphabet test.” Trlat4-5 (Kennedy). Truijillo contended that the subsequent HGN test
-- conducted after he was “denied his cane” -- mag lmgovided “reasonable suspicion . . ., but it
certainly isn’t probable causeTr. at 13: 6-10 (Kennedy).

The Court turned to the Defendants, inquirgvhich point duringhe encounter Atencio
developed probable cause, and agkivhether they agreed thatiencio did not develop probable
cause “simply by Mr. Trujillo saying that hedchhad two beers[.]” Tr. at 13:18-24 (Court). The
Defendants responded that they “agree that he did not develop probable cause based on consumption
of the 24 ounces of beer.” Tt 13:25-14:2 (Salvato). Rath#rey posited, “[p]robable cause was
developed through a totality of the circumstancesfuding Trujillo’s smell of alcohol, and, “very
critically,” the presence of “all siglues of the horizontal gaze nystaggi Tr. at 14:3-8 (Salvato).

The Defendants asserted that HGN “is a completely neutral test” that is not “based upon the
disability of his joints or hishumb.” Tr. at 14:9-11 (Salvato)'he Defendants added that, during

the HGN test, Atencio “had plenty of time to ob&ErTrujillo’s bloodshot eyes and slurred speech.
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Tr. at 14:16-19 (Salvato). The Daftants reasoned that Atencio is “reasonably trained” that “all six
clues of horizontal gaze nystagmus pla[y] heawily the probable cause analysis.” Tr. at 14:22-25
(Salvato). The Defendants conceded that Trigikiisability would preent him from performing
“the other two field sobriety tests which reg{iireoordination,” but corgnded that those tests
“aren’t weighted as heavily.” Tr. at 15:1-4 (Sdbja Indeed, the Defendaasserted, “[r]leasonable
officers in the field rely on th@orizontal gaze nystagmus testTr. at 15:5-6 (Salvato). The
Defendants explained that officers are trainedit@iN correlates with blood alcohol content -- that
“greater than 45 degrees equals greater tharrcémigdblood alcohol content], [which] is a per se
violation of the statute . . ., because .08 is thallemit.” Tr. at 16:7-11 (8lvato). Accordingly, in
response to the Court’s original question, the Defetsdzoncluded that “prob&e cause really came
into play at the horizontaglaze nystagmus test.” Tr. at 15:21-24 (Salvato).

The Court pivoted to Trujilloasking whether, disregarding alke, Trujillo’s admission to
drinking two beers and his failure of the HGN test constituted probable cause. See Tr. at 16:12-19
(Court). In response, Tjillo asserted that “no officer thinkhat the nystagmus test establishes
probable cause. That’'s why you do the field tesEs.’at 16:20-24 (Kennedy). Truijillo posited that,
indeed, “[e]veryone knows nystagmus can be caused by things other than alcohol” and that “[sJome
people naturally have nystagmus.” Tr. at 17:5-8nfedy). For those reasons, Truijillo asserted, the
HGN test is “inadmissible at trialgnd the “jury would never be aliie consider the test.” Tr. at
17:1-3 (Kennedy). Trujillo extrapated that the HGN tes “inadmissible”in New Mexico state
court, because “officers cannot lay the foundatianittoand they know thdt Tr. at 17:18-23
(Kennedy). Again, Trujillo assextl, HGN supplies “reasonable susmicbut not probable cause.”

Tr. at 17:24-25 (Kennedy). Thus, Trujillo aegl) Atencio could only determine probable cause
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based on Trujillo’s admission tirinking two beers “sometime in the past, which isn’t sufficient
probable cause.” Tat 18:9-16 (Kennedy).

The Court interposed, stating that whether the H€3Nis admissible in state court “is sort of
irrelevant” to the probable-cause determinatidn.at 18:17-21 (Court). Trujillo demurred, arguing
that “an officer can only rely on admissible eamge in determining probabtause” and that the
“jury wouldn’t be able to hear about the nystagmsia basis for probaltause.” Tr. at 18:22-19:2
(Kennedy). Truijillo posited, however, that, disrefjag the admissibility issue, “an officer in the
field [cannot] rely on nystagmus for probable causg.’at 19:3-6 (Kennedy)Truijillo advanced
that “[t]hat’s why they have to do objective fielaisd [not] discriminate based on a disability.” Tr.
at 19:6-7 (Kennedy). In rejoinder, the Court mbthat courts frequently base probable cause
determinations for search warrants and arrestang on inadmissible evidence such as hearsay.
See Tr. at 19:14-20 (Court). The Court reasdhat] accordingly, an officer may properly rely on
the HGN test under federal law, regardless whetheh evidence “would be admissible in a state
case for DWL.” Tr. at 19:21-20:8ourt). Trujillo noted his agement with the Court, but
maintained that “an objectively reasonable officehe field does notfid probable cause based on
nystagmus.” Tr. at 20:4-7 (Kennedy).

The Defendants argued olast time. _See Tr. &1:6 (Salvato). They argued that, despite
Trujillo’s assertion to the contrary, Atencio afwdnijo had an idea howecently Trujillo consumed
the two beers._See Tr. at 21:1B-(Salvato). The Defendants edtthat Trujillo said he was
returning from dinner at a restaurant locatetf Aa hour from the DUI checkpoint, which he
encountered at 7:00 p.m. See Tr. at 21:6-14 (88lvhogically, the Defedants reasoned, Truijillo
must have left the restaurant@B0 p.m. _See Tr. at 21:11-{8alvato). The Defendants also

responded to Trujillo’'s argument that Atencitabricated [probable cause] after the fact,
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contending that Trujillo’s smell of alcohol, shibloodshot eyes, and his slurred speech were
“documented on the same day as the arrest.”afl21:18-23 (Salvato). Finally, the Defendants
conceded that the HGN test “in and of itself doesestdblish probable cause, but when viewed in
the totality of the circumstances, it absolutelyslberr. at 21:24-22:2 (Salvato). Moreover, the
Defendants contended that the test is “absolategissible in both crimad cases [] once a proper

foundation has been laid in thatst of New Mexico” and that United States v. Horn held that the

test is “admissible for the purposafsprobable cause in federal courfr. at 22:2-6 (Salvato).

Having heard extensive arguments from both sithesCourt stated that it was still inclined
to conclude that Atencio hadqgivable cause. See Tr. at 22B{Court). The Court noted that,
accordingly, it was “inclined to grant the motionpart and dismiss the ADA claim and [remand]
the state claims.” Tr. at 22:11-14 (Court).

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is no gendispute as to any matatfact and the movant
is entitled to judgment as a matter of law.” FRdCiv. P. 56(a). “Thenovant bears the initial

burden of ‘show][ing] that there &n absence of evidence tgpport the nonmoving party’s case.

Herrera v. Santa Fe Pub. Sch., 956 F. SA@A.191, 1221 (D.N.M. 2013)(Browning, J.)(quoting

Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d at 891). See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). “If thenoving party will bear the burden of pe@sion at trial, that party must
support its motion with credible evidence -- using afthe materials specifiein Rule 56(c) -- that

would entitle it to a directed verdict if not controtezl at trial.” Celotex Corp. v. Catrett, 477 U.S.
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at 331 (Brennan, J., dissenting)(emphasis in origfial)nce the movant meets this burden, rule 56
requires the nonmoving party to dgisate specific facts showing ththere is a genuine issue for

trial. See Celotex Corp. v. Catrett, 477 Wh&324; Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

256 (1986).
The party opposing a motion forramary judgment must “sédrth specific facts showing
that there is a genuine issue for trial as toeltspositive matters for which it carries the burden of

proof.” Applied Genetics Int'l, Inc. v. Firgffiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir.

1990). _See Vitkus v. Beatrice Co., 11 F.3d 13389 (10th Cir. 1993)(“However, the nonmoving

party may not rest on its pleadings but must s¢h fepecific facts showing that there is a genuine
issue for trial as to those dispositive matterswhich it carries the burden of proof.”)(internal
guotation marks omitted). Rule 56(c)(1) provides:pgdty asserting that a fact . . . is genuinely
disputed must supportehassertion by . . . citing to particulparts of material in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those mda for purposes of the motion only), admissions, interrogatory
answers, or other materials.” Fed. R. Civ56(c)(1). It is not enough for the party opposing a
properly supported motion for sunany judgment to “rest on memdlegations or denials of his

pleadings.”_Anderson v. Liberty Lobby, Inc., 477 UaB256._See Abercrombie v. City of Catoosa,

896 F.2d 1228, 1231 (10th Cir. 1990); OttesotJmited States, 622 F.2d 516, 519 (10th Cir.

1980)(“However, once a properlygported summary judgment motismmade, the opposing party

?Although the Honorable William J. Brennan, JrssAciate Justice of the Supreme Court of
the United States dissented in Celotex Corp. v.eBathis sentence is dely understood to be an
accurate statement of the la@ee 10A Charles Allen Wright & Arur R. Miller, Federal Practice
and Procedure 8§ 2727, at 470 (3d ed. 1998)(“AlthougICthurt issued a fiveo-four decision, the
majority and dissent both agreed as to hosvahmmary-judgment burden of proof operates; they
disagreed as to how the standard afslied to the facts of the case.”).
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may not rest on the allegations contained inchimplaint, but must respond with specific facts
showing the existence of a genuine factual issie tried.”)(citation and internal quotation marks
omitted). Nor can a party “avoid summary judgment by repeating conclusory opinions, allegations

unsupported by specific facts, oresplation.” _Colony Nat'l Ins. Co. v. Omer, 2008 U.S. Dist.

LEXIS 45838, at *1 (D. Kan. 2008)(Robinson, J.)(citinggdn. Blue Cross & Ble Shield of Kan.,

Inc., 452 F.3d 1193, 1199 (10th C2006); Fed. R. Civ. P. 56(e)¥In responding to a motion for
summary judgment, ‘a party cannot rest on ignoeaot facts, on speculation, or on suspicion and

may not escape summary judgment in the mere hope that something will turn up at trial.” Colony

Nat’l Ins. Co. v. Omer, 2008 U.S. Dist. LEX#5838, at *1 (quoting Conaway v. Smith, 853 F.2d
789, 794 (10th Cir. 1988)).

To deny a motion for summaryggment, genuine factual issumsist exist that “can be
resolved only by a finder of fact because they neagonably be resolved in favor of either party.”

Anderson v. Liberty Lobby, Inc., 477 U.S. at 250. A mere “scaitiif evidence will not avoid

summary judgment. Vitkus v. Beatrice Co.,A.Bd at 1539 (citing Anderson v. Liberty Lobby,

Inc., 477 U.S. at 248). Rathéhere must be sufficient evidenoa which the fact finder could

reasonably find for the nonmoving party. Sewlérson v. Liberty Lobby, Inc., 477 U.S. at 251

(quoting_Schuylkill & Dauphin Improvement Ce. Munson, 81 U.S. 44248 (1871)); Vitkus v.

Beatrice Co., 11 F.3d at 1539. “[T]here is no evaefor trial unless there is sufficient evidence
favoring the nonmoving party for a jury to returmeadict for that party. If the evidence is merely
colorable . . . oris not significantly probative, summary judgment may lgeanted.”_Anderson v.

Liberty Lobby, Inc., 477 U.S. at 249 (citationsitted). Where a rationaliér of fact, considering

the record as a whole, could not find for the nonmgyarty, there is no genuirssue for trial._See

Matsushita Elec. Indus. Co. v. Z8nRadio Corp., 475 U.S. 574, 587 (1986).
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When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue

whether a genuine issue exists as to matextasfrequiring a trial._ See Anderson v. Liberty Lobby,

Inc., 477 U.S. at 249. Second, the ultimate stanofgodbof is relevant for purposes of ruling on a
summary judgment, such that, &hruling on a summagydgment motion, theaurt must “bear in

mind the actual quantum and qualitfyproof necessary twupport liability.” Anderson v. Liberty

Lobby, Inc., 477 U.S. at 254. Third, the court nmesblve all reasonable inferences and doubts in

favor of the nonmoving party, and construe all enick in the light most favorable to the nonmoving

party. See Hunt v. Cromartie, 526 U.S. 541, 5501999); Anderson v. Liberty Lobby, Inc., 477
U.S. at 255 (“The evidence of the non-movant is tbddeeved, and all justdble inferences are to
be drawn in his favor.”). Fourtthe court cannot decide any issoésredibility. See Anderson v.

Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstances ifciithe court may disregard a party’s version
of the facts. This doctrine ddeped most robustly in the quaétl immunity arena. In Scott v.
Harris, 550 U.S. 372 (2007), the Supreme Courtlcmied that summary judgent was appropriate
where video evidence “quite cleadpntradicted” the plaintiff's versn of the facts. 550 U.S. at
378-81. The Supreme Court explained:

At the summary judgment stadacts must be viewed the light most favorable to
the nonmoving party only if there is a “genuine” dispute as to those facts. Fed. Rule
Civ. Proc. 56(c). As we have emphasiz§w]hen the moving pay has carried its
burden under Rule 56(c), its opponent must deentlean simply show that there is
some metaphysical doubt aghe material facts . . . Where the record taken as a
whole could not lead a ratioltaier of fact to find fo the nonmoving party, there is
no ‘genuine issue for trial.””_Matsushikdec. Industrial Co. v. Zenith Radio Corp.,
475 U.S. [at] 586-587 . . . (footnote omdje “[T]he mere existence ebmealleged
factual dispute between tiparties will not defeat aotherwise properly supported
motion for summary judgment; theg@rement is that there be genuine issue of
material fact.” Anderson v. Liberty Lobby, Inc477 U.S. [at] 247-248 . ... When
opposing parties tell two different storiesearf which is blatantly contradicted by
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the record, so that no reasonable jury ddadlieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

Scott v. Harris, 550 U.S. at 380 (emphasis in origin&pplying these standards to a factual dispute
over whether the plaintiff-respondémtas driving in such fashioas to endanger human life,” the
Supreme Court held that the plgfifarespondent’s “version of evenitsso utterly discredited by the
record that no reasonable jury could have beliéwexd’ Scott v. Harris, 550 U.S. at 380. Thus, the
Supreme Court concluded, “[tjhe @b of Appeals should not havdiesl on such visible fiction; it
should have viewed the factstime light depicted by [a] videape” which showed the plaintiff-
respondent driving extremely dangergqusEcott v. Harris, 550 U.S. at 381.

The Tenth Circuit applied th doctrine in_Thomson v. §d ake County, 584 F.3d 1304

(10th Cir. 2009), and explained:

[B]ecause at summary judgment we laegond the pleading phase of the litigation, a
plaintiff's version of the facts mustriil support in the record: more specifically,
“[a]s with any motion for summaryugilgment, when opposing parties tell two
different stories, one of whicis blatantly contradictedy the record, so that no
reasonable jury could believe it, a court skoubt adopt that version of the facts.”
York v. City of Las Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)(quoting Scott [v.
Harris], 550 U.S. at 380); see also Estate of Larsen ex rel. Sturdivan v. Murr, 511
F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cnty., 584 F.3d at 1312 (brackatted). “The Tenth Circuit, in Rhoads v.

Miller, [352 F. App’x 289 (10thCir. 2009)(Tymkovich, J.)(unpublishetf], explained that the

*’Rhoads v. Miller is an unpubhed opinion, but the Coucan rely onan unpublished
opinion to the extent its reasoned analysis isyasige in the case before it. See 10th Cir. R.
32.1(A) (“Unpublished opinions are not precedential ybay be cited for their persuasive value.”).
The Tenth Circuit has stated:

In this circuit, unpublishearders are not binding predent, . . . and we have
generally determined thatation to unpublished opinions not favored. However,

if an unpublished opinion or order and judgnieas persuasive value with respect to
a material issue in a case and would askestcourt in its disposition, we allow a
citation to that decision.
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blatant contradictions of the redomust be supported by more thather witnesses’ testimony/.]”

Lymon v. Aramark Corp., 728 F. Supp. 2822, 1249 (D.N.M. 2010)(@wning, J.)(citation

omitted), aff'd, 499 Fed. App’x. 771.

In evaluating a motion for summary judgment based on qualified immunity, we take
the facts “in the light most favorable toetiparty asserting thiejury.” Scott v.
Harris, 550 U.S. 372, 377 (2007). “[T]hisuadly means adopting . . . the plaintiff's
version of the facts,” id. @78, unless that version “is stterly discredited by the
record that no reasonable jury could haedeved him,” id. at 380. In Scott, the
plaintiff's testimony was discredited by a vatape that completelyontradicted his
version of the events. 550 U.S. at 37dere, there is no videotape or similar
evidence in the record atantly contradict Mr. Rhats’ testimony. There is only
other witnesses’ testimony to oppose his \wrsif the facts, and our judicial system
leaves credibility determinations to thejuAnd given the undisputed fact of injury,
Mr. Rhoads’ alcoholism and memory problegoego the weight of his testimony, not
its admissibility . . . . Mr. Rhoads allegdmt his injuries resulted from a beating
rendered without resistance or provocatidrnelieved by the jury, the events he
describes are sufficient to support a claifrviolation of clearly established law
under_Graham v. Connor, 490 U.S. 386, 3951%89), and this court’s precedent.

Rhoads v. Miller, 352 F. App’x at 291-3ihternal quotation marks omitted). See Lymon v.

Aramark Corp., 728 F. Supp. 2d a#®250 (quoting Rhoads v. MilleB52 F. App’x a91-92). In

a concurring opinion in Thomson v. Salt Lakeu@ty, the Honorable Jerome A. Holmes, United
States Circuit Judge for the TenthTiit, stated that courts mustus first on the legal question of
gualified immunity and “determinghether plaintiff's factualliegations are sufficiently grounded
in the record such that they may permissibly cosepthe universe of facts that will serve as the
foundation for answering the legal question before the court,” before inquitinghether there are
genuine issues of material fact for resimn by the jury. 584 F.3d at 1326-27 (Holmes, J.,

concurring)(citing _Goddard v. Urrea847 F.2d 765, 770 (11th Cir. 1988)(Johnson, J.,

United States v. Austin, 426 F.3d 1266, 1274 (10th20i@5)(citations omitted). The Court finds
that Rhoads v. Miller, and Muller v. Culbertsd@8 F. App’x 194 (10th Cir. 2011), have persuasive
value with respect to materialiues, and will assist the Court in its preparation of this Memorandum
Opinion and Amended Order.
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dissenting))(observing thagven if factual disputes exist, “tbe disputes arerglevant to the
qualified immunity analysis because that analgssumes the validity of éhplaintiffs’ facts”).

LAW REGARDING QUALIFIED IMMUNITY

Qualified immunity recognizes the “need to gaitofficials who are required to exercise
their discretion and the related public interesentouraging the vigorous exercise of official

authority.” Harlow v. Fitzgerald, 457 U.800, 807 (1982). “Qualified immunity protects federal

and state officials from liability for discretionafynctions, and from ‘the unwarranted demands

customarily imposed upon those defending a ldngwn-out lawsuit.” Roybal v. City of

Albuguergue, 2009 U.S. Dist. LEXK®670, at *10 (D.N.M. 2009)(Bwaning, J.)(quoting Siegert v.
Gilley, 500 U.S. 226, 232 (1991)). The Supreme Caderims it “untenable to draw a distinction for
purposes of immunity law beden suits brought against staticials under § 1983 and suits

brought directly under the Constitution against fatlefficials.” Butzv. Economou, 438 U.S. 478,

504 (1978). “The qualified immunitgnalysis is the same whether the claims are brought under

Bivens or pursuant to the post-Civil War CiRilghts Acts.”_Breidenbach v. Bolish, 126 F.3d 1288,

1291 (10th Cir. 1997), overruled other grounds as recognizeddnarrier v. Doran, 242 F.3d 905

(10th Cir. 2001).

Under § 1983 (invoked in this case)daBivens v. Six Unknown Fed. Narcotics
Agents, 403 U.S. 388 . . . (1971), a ptdf may seek money damages from
government officials who have violated henstitutional or statutory rights. But to
ensure that fear of liability will not “undulnhibit officials in the discharge of their
duties,” Anderson v. Creighton, 483 U5, 638 . . . (1987), the officials may
claim qualified immunity; so long as theyJganot violated a “clearly established”
right, they are shielded from personal llapj Harlow v. Fitzgerald, 457 U.S. 800,
818 ...(1982). That means a court carroaivoid ruling on the plaintiff's claim
that a particular right existsf prior case law has not cleasettled the right, and so
given officials fair notice oft, the court can simply dismiss the claim for money
damages. The court need never decidethdr the plaintiff's claim, even though
novel or otherwise unsettled, in fact has merit.

Camreta v. Green, 131 S. Ct. 2020, 2030-31 (2011).
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Issues of qualified immunity arbest resolved at the “earliggissible stage in litigation.”

Pearson v. Callahan, 555 U.S. 223, 232 (2@@®fing Hunter v. Bryant, 502 U.S. 224, 227

(1991)(per curiam)). “If qualified immunity i$o0 mean anything, it must mean that public
employees who are just doing their jobs are galy@mmune from suit.”_Lewis v. Tripp, 604 F.3d
1221, 1230 (10th Cir. 2010).

Qualified immunity shields government officdtom liability wheré'their conduct does not
violate clearly established statutory or constitudil rights of which a reasonable person would have

known.” Pearson v. Callahan, 555 U.S. at 231 tiggaHarlow v. Fitzgerald, 457 U.S. at 818).

Qualified immunity also shields officers who hdveasonable, but mistaken beliefs,” and operates

to protect officers from the sometimes “hazy bojslé of the law. _Saucier v. Katz, 533 U.S. 194,

205 (2001). When a defendant asserts qualified imyuhé plaintiff must dewnstrate: (i) that the
defendant’s actions violated his or her constituti@madtatutory rights; angi) that the right was

clearly established at the tnof the alleged misconducdee Riggins v. Goodman, 572 F.3d 1101,

1107 (10th Cir. 2009).

1. Procedural Approach to Qualified Immunity.

The Supreme Court recently reited the proper procedure for lower courts to evaluate a

gualified immunity defense. In Pearson v. Callahthe Supreme Court held that lower courts

“should be permitted to exercise their sound dismmen deciding which othe two prongs of the
gualified immunity analysis should be addressedifirbtjht of the circumstnces of the particular
case at hand.” 555 U.S. at 236. The Supreme @tsarhoted that, whileo longer mandatory, the

protocol that Saucier v. Katz outlined -- by whikeourt first decides the defendant’s actions

violated the Constitution, and then the court deteesnifithe right violated was clearly established -

- will often be beneficial. See Pearson v. CallabmU.S. at 241. In rejecting the prior mandatory
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approach, the Supreme Court rgeized that “[tlhere are casés which it is plain that a
constitutional right is not clearlgstablished but far from obvioushether in fact there is such a
right,” and that such an approach burdens distoatt and courts of apgaks with “what may seem

to be an essentially academic exercise.” 55& bt 237. The Supreme @oalso recognized that

the prior mandatory approach “departs from the general rule of constitutional avoidance and runs
counter to the older, wiser judicial counsel taopass on questions of constitutionality unless such
adjudication is unavoidable.” 555 U.S. at 241 (alterations omitted)(internal quotation marks

omitted). See Reichle v. Howards, 132 S.2088, 2093 (2012)(affirming Pearson v. Callahan’s

procedure and noting that decidiqualified immunity issues ondlbasis of a right being not
“clearly established” by prior case law “comports with our usual reluctance to decide constitutional
guestions unnecessarily”). Once the plaintiff les$es an inference that the defendant’s conduct
violated a clearly established constitutional righqqualified immunity defemsgenerally fails. See

Cannon v. City & Cnty. of Denver, 998 F.2d 867, 870-71 (10th Cir. 1993).

The Supreme Court recognizes seven circurnsgwhere district courts should proceed
directly to and “should addresmly” the clearly established gmg of the qualified immunity
analysis: when (i) the first, constitutional \atibn question “is so tabound that the decision
provides little guidance for future cases”; (ii)dippears that the questiamiil soon be decided by a
higher court”; (iii) deciding the constitutional questirequires “an uncertain interpretation of state
law”; (iv) “qualified immunity is asserted at tipdeading stage,” and “the precise factual basis for
the ... claim ... may be harditentify”; (v) tackling the first element “may create a risk of bad
decisionmaking,” because of inadequate briefi(\g) discussing bothelements risks “bad
decisionmaking,” because the court is firmly convinced the law is not cestallished and is thus

inclined to give littlethought to the existence of the congtdoal right; or (W) the doctrine of
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“constitutional avoidance” suggests the wisdorpadsing on the first constitutional question when
“Iit is plain that a congutional right is not clearly establistiéut far from obvious whether in fact
there is such aright.”_Kerns v. Bader, 863d 1173, 1180-81 (10th C&011)(quoting Pearson v.
Callahan, 555 U.S. at 236-42). Regarding thedfistese seven circunastces, the Supreme Court
has clarified that courts may “avoid avoidanced address the first prong before the second prong
in cases involving a recurring fact pattern, vehgmidance on the constitomiality of the challenged
conduct is necessary, and the conduct is likely tmifiace challenges in the qualified immunity

context. Camreta v. Greene, 131 S. C2@G81-32. See Kerns v. Bader, 663 F.3d at 181.

*YIn Kerns v. Bader, the TenthICiit reversed the @irt's decision that an officer was not
entitled to qualified immunity, notg that the Court “analyzetdoth aspects of the qualified
immunity test before agreeing” with the plaintlifat the qualified immunity defense did not protect
the officer. 663 F.3d at 1183. Inversing, the Tenth Circuit stated:

Because we agree with Sheriff White onldteer (clearly estdlshed law) question,

we reverse without addressing the formengtitutional violation) question. And we
pursue this course because doing sonalos to avoid rendering a decision on
important and contentious questions of constitutional law with the attendant needless
(entirely avoidable) risk of reaching emprovident decision on these vital questions.

663 F.3d at 1183-84. The Tenth Circuit did not amalyhether the officer violated the plaintiff's
constitutional rights and stated that guidance on the particular constitutional issue would be more
appropriate in a case not involviggalified immunity: “Neither deve doubt that the scope of the
Constitution’s protection for a patient’s hospital records can be adequately decided in future cases
where the qualified immunity overlay isn’t ingyl (e.g., through motions to suppress wrongly seized
records or claims for injunctive declaratory relief).” 663 F.3at 1187 n.5. On remand, the Court
stated:

While the Court must faithfully follow th&enth Circuit’'s dedions and opinions,
the Court is troubled by this statement #mel recent trend of the Supreme Court’s
hesitancy in § 1983 actions to address titwi®nal violations. A Reconstruction
Congress, after the Civil War, pads& 1983 to provide a civil remedy for
constitutional violations. See Mitchuv. Foster, 407 U.225, 238-39 (1972). In
Mitchum v. Foster, the Supreme Court explained:

Section 1983 was originally 8§ 1 of the Civil Rights Act of 1871 . . .
and was enacted for the express purpose of “enforc(ing) the
Provisions of the Fourteenth Amendment.” ... The predecessor of §
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1983 was thus an important partioé basic alteratin in our federal
system wrought in the Reconsttion era through federal legislation
and constitutional amendment.

407 U.S. at 238-39. Congresd dt say it would remedy only violations of “clearly
established” law, but that

[e]very person who, under color afyastatute, ordinance, regulation,
custom, or usage, of any State Derritory or the District of
Columbia, subjects, or causes to sabjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privilegs, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other gper proceeding for redress, except
that in any action brought agairestjudicial officer for an act or
omission taken in such officer’s judicial capacity, injunctive relief
shall not be granted unless a @eatory decree vgviolated or
declaratory relief was unavailable.

42 U.S.C. 8§ 1983 (emphasis added). $hpreme Court established the qualified
immunity defense in Pierson v. Ray, 3866U547 (1967), and held that officials
were not liable for constitutiohaiolations where they reasonably believed that their
conduct was constitutionalSee E. Clarke, Saffordnified Sch. Dist. No. 1 v.
Redding: Why Qualified Immunity is Roor Fit in Fourth Amendment School
Search Cases, 24 B.Y.U. J. Pub.313, 329 (2010). The Supreme Court first
introduced the “clearly established” prongéference to an officer’s good faith and
held that a compensatory award would onlappropriate if an officer “acted with
such an impermissible motivation or witrchudisregard of the [individual’s] clearly
established constitutional rightsat his action cannot reasonably be characterized as
being in good faith.”_Wood v. Strickta, 420 U.S. 308, 322 (1975). In Harlow v.
Fitzgerald, when the Supreme Courbvad to an objective test, the clearly
established prong became a part of the gadlimmunity test. See 457 U.S. at 818
(“We therefore hold that government affils performing discretionary functions
generally are shielded from liability foivil damages insofar as their conduct does
not violate clearly establistestatutory or corgutional rights.”). It seems ironic
that the federal courts would restriat congressionally mandated remedy for
constitutional violations -- presumablihe rights of innocent people -- and
discourage case law development on tnal side -- and restrict case law
development to motions to suppress, whekiard only the guilty and is a judicially
created, rather than legasively created, remedy. Conemtators have noted that,
“[o]ver the past three etades, the Supreme Courtshdrastically limited the
availability of remedies for constitutional vations in” exclusionary rule litigation in

a criminal case, habeas corpus chagks, and civil litigation under § 1983. J.
Marceau, The Fourth Amendment atlaree-Way Stop, 62 Ala. L. Rev. 687, 687
(2011). Some commentators have als@araged the courts to drop the suppression
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“Courts should think carefully before expending ‘segjudicial resources’ to resolve difficult and
novel questions of constitutional or statutory intetation that will ‘haveno effect on the outcome

of the case.”_Ashcroft v. al-Kidd, 131 8t. 2074, 2080 (2011)(quoting Pearson v. Callahan, 555

U.S. at 236-37). See Camreta v. Greene, 131 &t 2032 (“In general, courts should think hard,

and then think hard again, beforerimg small cases into large ones>)The Tenth Circuit will

remedy and the legislature to provide reia- not less -- civil remedies for
constitutional violations. See Christoplsobogin, Why Liberals Should Chuck the
Exclusionary Rule, 1999 U. lll. LRev. 363, 390-91 (1999)(“Behavioral theory
suggests that the exclusionamyle is not very efféove in scaring police into
behaving. . .. These theories also sugtiedta judicially administered damages
regime . . . would fare significantly bettercéitanging behavior at an officer level.”);
Hon. Malcolm R. Wilkey, Constitutional Alteatives to the Exclusionary Rule, 23 S.
Tex. L.J. 531, 539 (1982)(criticizing thexclusionary rule and recommending
alternatives). In Hudson v. Michigan, 5475. 586 (2006), the Supreme Court noted
that civil remedies were aalble alternative to a motion soippress when it held that
the exclusionary rule was inapplicableceses in which police officers violate the
Fourth Amendment when they fail to knock and announce their presence before
entering._See 547 U.S. at 596-97. Rathem theing a poor or sikcouraged means of
developing constitutional law, § 1983 seeneslibtter and preferable alternative to a
motion to suppress. Itis interesting ttha current Supreme Court and Tenth Circuit
appear more willingo suppress evidencedlet criminal defendants go free, than
have police pay damages for violationsrmaiacent citizens’ civitights. It is odd
that the Supreme Court has not adopteldarly established prong for suppression
claims; it seems strange to punish societyfdice violating unclear law in criminal
cases, but protect municipalities from damages in 8 1983 cases.

Kerns v. Bd. of Comm’rs, 888 F. Supp. 2d 117%24 n.36 (D.N.M. 2012)(Browning, J.), abrogated
on other grounds as recognized Ysasi v. Brown, 2014 WL 936835, at *9 n.24 (D.N.M.
2014)(Browning, J.). See Richard E. Myers, FoArirendment Small Claims Court, 10 Ohio St. J.
Crim. L. 571, 590-97 (2013)(arguirtbat municipalities should estiésh small-claims courts to
adjudicate police officers’ Fourth Amendmemtlations and awarchonetary judgments).

*In Kerns v. Board of Commissioners, theutt expressed concern with Justice Elena
Kagan’'s comments about “large” and “small” cases:

While the Court is, of course, obligated to follow faithfully the Supreme Court’s
decisions and opinions, the Court has alwasen unenlightened and even troubled
by Justice Elena Kagan's comments in Gataow. Greene about “large” and “small”
cases. 131 S. Ct. at 2032. Asial judge, the Court baried assiduously to avoid
thinking about or categorizing some case%$aage” and some dsmall.” It usually
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is not mentally healthy for a judge to @lithis or her energy into “large” cases and
slight “small cases”; to the litigants, their case is the most important case on the
Court’s docket, and it is usually wise thie judge to treat each case on which he or
she is working -- at that moment -- a€ thmost important case at that moment.
Getting the decision “right,” &. getting the law and factorrect and accurate, is
obviously important, but getting it rights only one-half of a judge’s task,
particularly a trial judge’s job. The othealf of dispensing juge is the appearance
of justice -- did the Court listen todhitigant's arguments, wrestle with those
arguments, and deal with them in anliettually honest wayAmericans are pretty
good about accepting a judicial decisioneven an adverse one -- and cease
obsessing over an issue, if they are coretiithat an authoritjgure has dressed up,
taken them seriously, listened patiently and politely, wrestled with the arguments,
addressed them, and accurately stated ths. fadte Court believes that, if it starts
looking at some cases beforad “large” and some as “sihait begins a slippery
slope that does not accomplish both halvethe task of dispensing justice. The
justice system depends so much onrtaion respecting and accepting the courts’
proceedings and decisions, because chat® very little power” that does not
depend on that acceptance. Thus, Juktagan’'s comments are not only not self-
defining, but they are disturbing.

If, perhaps, a “large” casea Supreme Court case or one that comes from the
East Coast or California, rather than ame district court in New Mexico, then it
helps to look at what cases the SuprernarChas decided for the plaintiff. [Three
recent qualified immunity cases] the Supee@ourt dealt with are: (i) Reichle v.
Howards, 132 S. Ct. 2088 (2012); (ii) Fkay v. Delia, 132 S. Ct. 1657 (2012); and
(iif) Messerschmidt v. Millender, 132 S. @235 (2012). In Reichle v. Howards, the
Supreme Court determined that secretise agents were entitled to qualified
immunity for arresting a ptestor who touched the Viéaesident and held that it
was not clearly established that an arsegiported by probable cause could give rise
to a First Amendment violation. See 182Ct. at 2092, 2097. In Filarsky v. Delia,
the Supreme Court held that a private wdlial that the government hires to do its
work, an internal affairs review, is entitléo seek qualified immunity for Fourth and
Fourteenth Amendment violations. 982 S. Ct. at 1660, 1668. In Messerschmidt
v. Millender, the Supreme Court held tpatice officers in Los Angeles, California
were entitled to qualified immunity wheregirelied on an invalid warrant to search
a home, because a reasonable officer woatchave realized the error. See 132 S.
Ct.at 1241, 1250. The Supreme Court haslanied qualified immunity since 2004
in Groh v. Ramirez, 540 U.S. 551 (2004), wheheeld that an officer unreasonably
relied on a deficient warrant. See 54@&Uat 565. The Court does not think those
presumably “large” cases (they are Supré€loart cases, after all) are any different -
- substantively, legally, or factually -- than this case involving the search of a
citizen’s home after someone shot down a police helicopter and then detained that
suspect for nine months until the United 8¢atealized that Kerns could not have
shot down the helicopter.

On the flip side, treating large casdslthey are large cases can create an
appearance problem to the puldied to the litigants -- #t only big cases deserve
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remand a case to the district court for further carsition when the districourt has given cursory

treatment to the clearly estalbles] prong of the qualified immunity analysis. See Kerns v. Bader,

663 F.3d at 1182.

2. Clearly Established Rights in the Qualified Immunity Analysis.

To determine whether a right was clearly elsthlbd, a court must consider whether the right
was sufficiently clear that eeasonable government employeethe defendant’s shoes would

understand that what he or shé diolated that right. See CaseyV. Las Vegas Indep. Sch. Dist.,

473 F.3d 1323, 1327 (10th Cir. 2007). ¢kearly establishedght is generally defied as a right so
thoroughly developed and consistently recognimeder the law of the jurisdiction as to be

‘indisputable’ and ‘unquestioned.Lobozzo v. Colo. Dep’t o€orr., 429 F. App’x 707, 710 (10th

Cir. 2011)(unpublished)(quoting Zweibon v. Mi&l, 720 F.2d 162, 172-73 (D.C. Cir. 1983)).

“Ordinarily, in order for the lawo be clearly estdished, there must be a Supreme Court or
Tenth Circuit decision on point, thre clearly established weight of authority from other courts must

have found the law to be as the plaintiff maingdinCurrier v. Doran, 242.Bd at 923. On the other

hand, the Supreme Court has obsethiatlit is generally not necessary to find a controlling decision

declaring the “very action iguestion . . . unlawful.”_Andseon v. Creighton, 483 U.S. 635, 640

(1987). “In determining whether the right was ‘clgastablished,’ the cotiassesses the objective
legal reasonableness of the action at the timeedditbged violation and ks whether ‘the contours

of the right [were] sufficiently clear that a reasble official would understand that what he is doing

the Court’s attention. A trial judge can overwar“large” case. lis better to treat

even “large” cases like eweother case; large cases dneir litigants need to know

and appreciate that they are not the only case on the court’s docket, and realize that
the scarcity of judicial resources applies to them too.

Kerns v. Bd. of Comm’rs, 888 F. Supp. 2d at 1222 n.35.
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violates that right.” _Holland ex rel. @vdorff v. Harrington, 268 F.3d at 1186 (alteration in

original)(quoting_Saucier v. Kats33 U.S. at 202). A court shalinquire “whether the law put

officials on fair notice that thdescribed conduct was unconstitutidmather than engage in “a

scavenger hunt for cases with precisely theestacts.” _Pierce v. Gilchrist, 359 F.3d 1279, 1298

(10th Cir. 2004).

The Supreme Court has clarified that the d¢jeastablished prong of the qualified immunity
test is a very high burden fordlplaintiff: “A Government offtial's conduct violates clearly
established law when, at the time of the challdrgeduct, the contours afright are sufficiently
clear that every reasonable officraduld have understood that whatib€loing violates that right.”

Ashcroft v. al-Kidd, 131 S. Ct. at 2083. “In othlveords, ‘existing precedent must have placed the

statutory or constitutionajuestion beyond debate.” Reiehl. Howards, 132 S. Ct. at 2093

(quoting Ashcroft v. al-Kidd, 131 S. Ct. at 2083)he operation of this standard, however, depends

substantially upon the level of genisaat which the relevant ‘legaiule’ is to be identified.”

Anderson v. Creighton, 483 U.S. at 639. “Thenggal proposition, for example, that an

unreasonable search or seizure violates the Fourth Amendment [to the Constitution of the United
States of America] is of little hgin determining whether the vidlae nature of particular conduct

is clearly established.” Ashcroft v. al-Kidd, 131C3. at 2084. The level of generality at which the

legal rule is defined is important, because qualiiiemunity shields officers who have “reasonable,
but mistaken beliefs” as to the application af @ facts and operates to protect officers from the

sometimes “hazy border[s]” of theWa Saucier v. Katz, 533 U.S. at 205.

The Tenth Circuit held in Kegw. Bader that, aldugh “a case on point isn’t required if the
impropriety of the defendant’s conduct is clear from existing case law,” the law is not clearly

established where “a distinction_might makeconstitutional difference.” 663 F.3d at 1188
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(emphasis in original). In Kerns v. Bader, deglwith the search of a home, the Tenth Circuit

explained that the relevant question “wasn’t whetveeall have some general privacy interest in our
home,” but “whether it was beyondlatde in 2005 that the officerehtry and searclacked legal
justification.” 663 F.3d at 1183 (emphasis add&thrlier Tenth Circuit cases, clarifying the level
of generality at which a legal rule must be ddfiregoplied a sliding scale to determine when the law

is clearly established. See Casey v. Citiyed. Heights, 509 F.3d 1278, 1284 (10th Cir. 2007)(“The

more obviously egregious the conduct in lightpoévailing constitutional principles, the less
specificity is required from prior case law to clgastablish the violation.”)[W]hen an officer’s
violation . . . is particularly clear . . . , [tAenth Circuit] does not reqre a second decision with

greater specificity to clearly estesh the law.” _Casey v. City dfed. Heights, 509 F.3d at 1284.

Furthermore, “general statemenfsthe law are not inherently incalple of giving fair and clear
warning . . . .”_Hope Welzer, 536 U.S. 730, 741 (2002).

LAW REGARDING TITLE Il OF THE AD A’S APPLICATION TO ARRESTS

Title 1l of the ADA, 42 U.S.C. 88 12131-12165, cormals that “no qualiéd individual with
a disability shall, by reason of such disability,ebeluded from participation in or be denied the
benefits of such services, programs or activities of a public entity, or be subjected to discrimination
by any such entity.” 42 U.S.C. § 12132. The Me@ircuit requires thaa plaintiff prove three
factors to establish a claim under Tiilg(i) that he or she is a glifed individual with a disability;
(ii) that he or she was either excluded from pguéiton in or denied the benefits of some public
entity’s services, programs, or activities, or ghublic entity otherwisaliscriminated against the

plaintiff; and (iii) that such exusion, denial of beriigs, or discrimination was by reason of the

plaintiff's disability. See Robertson v. Las ArasmCnty. Sheriff's Dep’t, 500 F.3d at 1193; Gohier

v. Enright, 186 F.3d at 1219 (stagithat this generalatdard, which tracks the statute’s language, is
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“plainly correct”). “Although a plaintiff may claim intentiondiscrimination, the Tenth Circuit has
not yet articulated the essential elements of axtdiintentional discrimination under Title Il of the
ADA or detailed what a plaintiff must plead at anmmum to establish such a claim.” Braverman v.
New Mexico, 2012 U.S. Dist. LEXIS 155676,*82 (D.N.M. 2012)(Browning, J.)(citingyler v.

City of Manhattan, 118 F.3d 1400, 1405 (10th Cir. 1997)(Jenkins, J., dissenting); Young v. City of

Claremore, Okla., 411 F. Supp. 2d 1295, 1314 (N.D. Okla. 2005)).

“Only public entities are subject to Title II[.]City & Cnty. of San Francisco v. Sheehan,

135 S. Ct. at 1773 (citing Pa. Dep't of Corrs. v. Yeskey, 524 U.S. 206, 208 (1998)). Title Il “does

not provide for individual capagi suits against state officialsBraverman v. New Mexico, 2011
U.S. Dist. LEXIS 138808, at *22 (D.N.M. 2011)(Broimg, J.)(“Title II's plain language would

therefore suggest that officials magt be sued in their individual capigc’). See J.H. exrel. J.P. v.

Bernalillo Cnty., 2014 U.S. DisLEXIS 94132, at *99 (stating that ncagin against an official in

his individual capacity exists under Title [l)The Tenth Circuit has also held that “the ADA
precludes personal capacity suits against iddi&is who do not otherwasqualify as employers

under the statutory definition,” Butler v. City®fairie Vill., 172 F.3d at 741 Several other United

States Courts of Appeals haweld that the ADA “does not provider individual liability, only for

employer liability.” Mason v. Stallings, 82 F.3807, 1009 (11th Cir. 1996). See, e.g., Carten v.

Kent State Univ., 282 F.3d 391, 396®th Cir. 2002);_Garcia v. SUNWealth Sciences Citr. of

Brooklyn, 280 F.3d 98, 107 (2d C&001); Alsbrook v. City oMaumelle, 184 F.3d 999, 1005 n.8

(8th Cir. 1999); EEOC v. AIC Sec. Inv., 55 F.B&76, 1279-82 (7th Cid.995); Busby v. City of

Orlando, 931 F.2d 764, 772 (11th Cir. 1991).
The Supreme Court recently declined to decide whether the ADA applies to arrests. See City

& Cnty. of San Francisco v. Sheehan, 135 S. Ct7@8. In City & County of San Francisco v.
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Sheehan, police officers were dispatched to a gnouge for individuals dealing with mental iliness
in response to a request to take a potentially viot=mndent suffering from schizoaffective disorder
to a secure facility. 135 S. Ct. at 1770. Upandfficers’ arrival, the i@dent became violent and

threatened the officers with a kitchen knife.e &ty & Cnty. of San Francisco v. Sheehan, 135 S.

Ct. at 1770. A violentlgercation ensued in which the officgrspper-sprayed and shot the resident

multiple times until she fell. See City & Cnty. of San Francisco v. Sheehan, 135S. Ct. at 1771. The

Supreme Court noted that, in deciding to enterdom without backup, thadficers “did not pause

to consider whether Sheehan’s disability shda@ldlccommodated.” City &nty. of San Francisco

v. Sheehan, 135 S. Ct. at 1771. The resident qubady brought suit, alggng, in part, that San
Francisco violated the ADA “by subduing her imanner that did noeasonably accommodate her

disability.” City & Cnty. of San Francisco v. She#h 135 S. Ct. at 1771. &ldistrict court granted

summary judgment for the City and County of F&aancisco. The United State Court of Appeals

for the Ninth Circuit vacated in part, holdingttithe ADA’s accommodatin requirement should be

read to ‘to encompass ‘anything aja entity does.” _City & Ciy. of San Francisco v. Sheehan,

743 F.3d, at 1232 (quoting Sheehafity & Cnty. of S.F., 743 Bd 1211, 1232 (9th Cir. 2014)).

On writ of certiorari, the City and County ofisRrancisco asked the Supreme Court to determine
whether “the ADA governs the mannemhich a qualified indiidual with a disabity is arrested.”

City & Cnty. of San Francisco v. Sheehan, 13%6.at 1773. The Supreme Court declined to

resolve the issue, however, becatlepetitioners did not present the same question below at the

Ninth Circuit and because the parties all agreedhieaADA applies to arrestSee City & Cnty. of

San Francisco v. Sheehan, 135 S. Ct. at 1772¥h& Supreme Court reasoned that the ADA’s

applicability to arrests is “an important questibat would benefit from briefing and an adversary

presentation,” and that, accordingly, “it would [nlog] prudent to decide the question in this case.”
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City & Cnty. of San Francisce. Sheehan, 135 S. Ct. at 1772-73.

The Tenth Circuit, by contrast, has recogniieat “a broad rule categorically excluding

arrests from the scope of Title Il . . . is tlo¢ law,” Gohier v. Enright, 186 F.3d at 1221, but has

repeatedly declined to determine the precise scofree &DA'’s applicability to arrests. In Gohier
v. Enright, the Tenth Circuit reviewed two theomésiability under Title 1l that other federal courts
have applied in the context of arrests: (i) “thalice wrongly arrested steone with a disability

because they misperceived the effects of thabditseas a criminal activity,” 186 F.3d at 1221-22

(citing Lewis v. Truitt, 960 F. &p. 175, 176-77 (S.D. Ind. 1997); Jamks. Inhabitants of Town of

Sanford, 1994 U.S. Dist. LEXIS 15367 (D. Me. 1994))d (ii) that police “failed to reasonably
accommodate the person’s disability in the course of investigation or arrest, causing the person to

suffer greater injury or ghgnity in that procesthan other arrestees,’oBier v. Enright, 186 F.3d at

1221 (citing_Gorman v. Bartch, 152 F.3d 90d2-13 (8th Cir. 1998); Rosen v. Montgomery

County, 121 F.3d 154, 157-58 (4th Cir. 1997); atvi. Murphy, 43 F. Sap. 2d 1156 (W.D. Wash.

1999)). Nevertheless, the Tenth Qitconcluded that “[fjremains an open question in this circuit
whether to adopt either or athe wrongful-arrest theory béwis andJackson and the reasonable-

accommodation-during-arrest theory@drman.” Gohier v. Enright, 186 F.3d at 1221.

More recently, the Tenth Cirduanalyzed an ADA claim under both the wrongful-arrest and
reasonable-accommodation-during-atréneories, but again did ndécide the question of those

theories’ viability._See J.H. v. Bernalillo Cnty., 806 F.3d at 1260-62. In J.H. v. Bernalillo County,

the Tenth Circuit affirmed the Court’s grantsafmmary judgment on an ADA claim arising from a
deputy sheriff's arrest, handcuffingnd transportation to a juvenietention center of an eleven
year old girl with special needs whom the depngriff observed kicking a teacher. See 806 F.3d at

1262. Regarding the wrongful-arrest theory, the A @itcuit stated thahe deputy sheriff “may
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have violated the Americans with Disabilities Athe had arrested [theirl] ‘by reason of a

disability,” but we decline tdecide that issue today.” 8063H.at 1260 (citing Gohier v. Enright,

186 F.3d at 1221). The Tenth Circuit added, howehaeat, “[e]ven if this tleory were viable, it
would not apply here: Deputy Sharkey arrested [the girl] based on susihiat she had committed

a crime, not based on her disability.” J.H. v. Bditlo Cnty., 806 F.3d at260. With respect to the

reasonable-accommodation-during-arrest theoryl éinéh Circuit “assume][d] -- without deciding --
that accommodations may be necessary when dgadividuals are ars¢ed.” 806 F.3d at 1260

(citing Gohier v. Enright, 186 F.3d at 1221). Assuming as much, the Tenth Circuit concluded that,

because the girl did not request an accommodatdrbecause the deputy sheriff was not otherwise
aware of the girl’s need for an accommodation,ftg Sharkey did not violate the Americans with
Disabilities Act by failing to reasonably accommtelfthe girl’s] alleged disability.” _J.H. v.

Bernalillo Cnty., 806 F.3d at 1261-62.

The Tenth Circuit’'s reasoning in J.H. v. Bernalillo County is instructive. Although the Tenth

Circuit assumed only “[flor the sake of argent” the viability of the wrongful-arrest and
reasonable-accommodation-during-arrest theofigability under theADA, 806 F.3d at 1261, the
Tenth Circuit also signaled that probable causdaiture to request an accommodation may defeat
each theory, respectively, see 806 F.3d at 1260 (€Tbksms are invalid as a matter of law.
Deputy Sharkey could make theest based on probable cause, twede is no evidence indicating
that he was aware of a need to accommodate alleged disability.”).The Court will discuss both
theories in turn.

1. Wrongful Arrest Under the ADA.

“The essence of [the wrongful arrest] themrthat the police mistake legal conduct caused

by the disability as illegal condut Glover v. City of Wilmington, 966 F. Supp. 2d at 428-29. In
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Gohier v. Enright, the Tenth Cutt cited cases which articulatetifferent standards for ADA

wrongful-arrest claims.__See 186 F.3d at 1220.e Case suggests that a wrongful-arrest claim
requires proof of three elemen(s: the plaintiff was disabled; (ii) the arresting officer knew or

should have known that the plaintiff was disabladd (iii)) the defendant arrested the plaintiff

because of legal conduct relatedte plaintiff's disability._See Lewis v. Truitt, 960 F. Supp. at 178.
Another case, however, states that, if probablsedo arrest is predem plaintiff has no ADA

claim. See Patrice v. Murphy, 43%upp. 2d at 1161 (“[Fdintiff was arrested because she probable

cause existed, as discussed more fully belowpaoause she is disabled. Absent a causal link
between plaintiff's disability anthe injury of which she complains (her arrest), there can be no
claimunder 8 12132.”). As noted above, the Tenthu@liceclined to address the propriety of any
of these tests, noting that “[i]t remains an open tiple this circuit whether to adopt either or both
the wrongful-arrest theory dkewis andJackson and the reasonable-accommodation-during-arrest-
theory ofGorman.” 186 F.3d at 1221.

InJ.H. exrel. J.P. v. Bealillo County, the Court examined various cases applying these two

theories._See 2014 U.S. Dist. LEX38132, at *315-33. Regarding thedb-part test articulated in
Lewis v. Truitt, the Court noted that the test’s “second element -- that the officer knew or should
have known that the plaintiff wassdibled -- sometimes gets lostlie more general articulation of

the test.” J.H. ex rel. J.R. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *316. The Court

concluded, however, that “tldement was vital to the outcornmethe leading cases on which the

Tenth Circuit relied.”_J.H. ex rel. J.P. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *316.

For example, the Court noted that Lewi Truitt presented the following facts:
Plaintiff Charles Lewis lived at 117 Southth Street in Richond, Indiana. David

Lewis was at this address with familydafriends mourning the death of Jacqueline
Weaver during the late afternoon of Augl3, 1994. Also present at the home were
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Plaintiff Daniel Lewis, Jennifer Leedy (“Leedy”), Stacey Sneed (“Sneed”),
Christopher Anderson and others.

While this gathering was taking place, Defendants Truitt, McClure, and Retherford,
all Richmond city police officers, arrived Charles Lewis’ home. The officers came

to the address in order to take Amandaisao police headquarters where an agent
of Child Protective Services would lm®ntacted to make a custody placement
determination. Earlier that day, Amandaiaternal grandmother had contacted the
Richmond City Police Department and reqadshat custody of Amanda be given to
her.

The officers had not obtained a court ordea @varrant prior to arriving at Charles
Lewis’ home. They had made no indeparid#etermination that Amanda was in
need of services and made no effortaatact Detective JoBarrico regarding the
child's well-being.

Shortly after the officers arrived, they rgemet outside the home by Leedy, Sneed,
and David and Charles Lewis. The officerplained the situain to David Lewis,

who decided to cooperate with them. He told them that he would go inside and get
Amanda and would accompany them te fiolice department. During this time,
Charles Lewis expressed his belief thavidahould not comply with the officer’s
request because he believed that the offineeded to have authority to remove the
child from the custody of David Lewis. €lofficers told David and Charles that no
warrant was necessary becalseid had kidnapped his child.

After David Lewis entered the house, th&agrs attempted to speak with Charles
Lewis. Sneed and Leedy tried to expltorthe officers that Charles was deaf and
that the best way to communicate witmtwas to write down questions on a piece of
paper. Officer Truitt in pdicular refused to believe that Charles was deaf and would
not write down any questions for him.

Defendants have conceded for the purpadebkeir Motion that Plaintiff Charles
Lewis is deaf. None of &hofficers attempted to communicate with Charles Lewis on
paper, even though at least one of thecef should have known that he was deaf
(Defendant Retherford had come to Charles Lewis’ home to help set up
communications via teletype with the 9drhergency system). Before David Lewis
returned with Amanda, Charles Lewisegd, and Leedy went back into the house.
They did not invite the officers inside. Bgte this fact, the officers entered the
home.

Upon entering the home, Defendants Truitt and McClure allegedly physically
assaulted Charles Lewis. They pulled hanthe floor by his hair, handcuffed him,
placed him under arrest, and proceededdk &nd hit him. Charles suffered bruises,
contusions, and severe internal injuries. This force was used on Charles even though
Sneed and Leedy warned the officers repéatbdt Charles was deaf and could not
hear their instructions. Defdant Truitt allegedly used abusive and inappropriate
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language to convey her belief that they wigneg and that Charles really did know
what she was saying.

Leedy also warned the officers that &lles had recently undergone extensive
surgery for cancer which had left a largeision on his abdonme The stitches that
had held this incision closed had reitgrbeen removed. Halcuffing Charles
stretched and opened the inoisiwhich had to be re-stitcthevith the aid of a mesh
insert. Leedy also offered to prove tl@tarles Lewis waseaf by contacting the
teletype system connected by the telephoréd 1, which had been set up in case of
an emergency. Officer TruittlbLeedy to shut-up and threw her into a large piece of
furniture.

J.H. exrel. J.P. v. Bernalillo Cnty., 20143JDist. LEXIS 94132, at316-19 (quoting Lewis V.

Truitt, 960 F. Supp. at 176-77)(ditan omitted). The Court noted that the Honorable John Paul
Godich, United States Magistrate Judge for the UiStates District Court for the Southern District
of Indiana, allowed the cliai to go forward, explaining:

Plaintiffs argue that Defelants knew Charles Lewis wdsaf but refused to take
steps to communicate with him and thereatred him because he did not respond to
them appropriately. Defendants have ctit® no evidence ta@ontradict this
argument. Accordingly, a genuine issuenadterial fact exists on the question of
whether Defendants arrested Plaintifchuse of his disability, and Defendants'
Motion for Summary Judgmentnust be DENIED as tdlaintiffs’ claim that
Defendants arrested Charles Lewis because of his disability.

J.H. ex rel. J.P. v. Bernalillo Cnty., 20143JDist. LEXIS 94132, at319-20 (quoting Lewis V.

Truitt, 960 F. Supp. at 178-79)(citation omitted).
Turning to the probable-cause standard, the t@omcluded that standard is, “on balance, . .

. the appropriate standard for AD#ongful arrest claims.”_J.H. enel. J.P. v. Bernalillo Cnty.,

2014 U.S. Dist. LEXIS 94132, at *395. dliCourt reasoned as follows:

The Court begins with the statute’s language: “no qualified individual with a
disability shall, by reason of such dis#lilbe excluded from participation in or be
denied the benefits of such services, paogg or activities of public entity, or be
subjected to discrimination by any such eritid2 U.S.C. § 12132. Under either the
excluded-from-a-benefit language or théjsated-to-discrimiation language, the
proper standard for the wrongful-arrest theisrprobable cause. The “service” of
which a citizen enjoys a “benefit” is “the lawful exercise of police powers, including
the appropriate use of force by governinefficials acting undecolor of law.”
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Schorr v. Borough of Lemoyne, 243 F. Suppak@35. To say that an officer has
lawfully exercised an arrest power is tg $laat the officer will exercise that power

only when he has probable cause to attestcitizen; the “bendf that a citizen
derives from the appropriate use of forcthmarrest context is that police will arrest

the citizen based only on probable cause to believe that the citizen committed a
criminal offense. Under the subjected-to-discrimination theory, the logic is even
clearer. The baseline against which “diseniation” is measured is the right that all
citizens enjoy: the right to berasted only based on probable cause.

To be clear, this standard leaves the ABDArongful arrest claim with meaningful
work to do. Constitutional litigation agst individuals imposes barriers to
recovering damages and achieving systemangh that claims undéhe Title 11 of
the ADA against public entities do not. dther words, théDA creates different
sorts of remedies than might be available in a constitutional case.

J.H. exrel. J.P. v. Bernalillo Cnty., 2014 Ul8st. LEXIS 94132, at *3120. The Court concluded

that “[t]his approach accords with persuasive case law.” J.H. ex rel. J.P. v. Bernalillo Cnty., 2014

U.S. Dist. LEXIS 94132, at *397. For examplee t@ourt noted that, in Bates ex rel Johns v.

Chesterfield County, Va216 F. 3d 367 (4th Cir. 2000)(Wilkinson, C.J.) Chief Judge J. Harvie

Wilkinson of the United States Court of Appefalsthe Fourth Circuit rejected an ADA wrongful-
arrest claim, explaining:

Bates . . . contends that the defendantsiteol the Americansitih Disabilities Act.
See 42 U.S.C. 88 12132, 12134 (1994kct®n 12132 provides, “no qualified
individual with a disabity shall, by reason of sh disability, be excluded
from participation in or bdenied the benefits of the services, programs, or activities
of a public entity, or be subjected to discrimination by any such entityg"18132.
Bates alleges that his “unjustified detaent and abuse” constituted discrimination
against him by reason of hissdbility. Specifically, Bates ecends that the officers
should have been aware of his autigmoughout the September 28 incident and
should have taken this condition into aant when interacting with him. Bates
argues that if they had, he would not hbeen detained or arrested and the ensuing
scuffle would not have occurred.

We need not undertake an independent ADguiry in this casbecause our Fourth
Amendment scrutiny has already accounted for all the situation’s circumstances. For
in evaluating the validity of an investigagmtop, a court must consider “the totality

of the circumstances-- the whole picture.Sokolow, 490 U.S. at 8. . . (quoting

United States v. Cortez, 449 U.S. 411, 417.(1981)). And in examining a claim
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of excessive force, a court must ask hleethe officers' condit was “ ‘objectively
reasonable’ in light of thiacts and circumstances confronting them.” Graham, 490
U.S. at 397 .... Just like any othedlevant personal characteristic -- height,
strength, aggressiveness -- a detainee’s known or evident disability is part of the
Fourth Amendment circumstantial calculus.

Here, we have concluded that under alldineumstances the officers’ actions were
objectively reasonable. Officer Genova had a reasonable, articulable suspicion that
criminal activity was afoot when hewrducted his initial investigatory stop. See
Terry, 392 U.S. at 30-31.... The offiseuse of force agast Bates was also
objectively reasonable -- both the force used before the officers were aware or should
have been aware of Bates’ autism and thesfased after they were notified of the
disability. See Graham, 490%&J.at 396-99 . . . . And Bates was not arrested because
of his disability. Rather, he was arrestetause there was probable cause to believe
that he assaulted a police officer. Thusdtap, the use of forcand the arrest of
Bates were not by reason of Bates’ diighibut because of Bates’ objectively
verifiable misconduct. Such reasonable mobehavior is not discrimination. As a
result, there has been no ADA violation.

J.H. exrel. J.P. v. Bernalillo Cnty., 2014 Ulsst. LEXIS 94132, at *39700 (quoting Bates ex rel

Johns v. Chesterfield Cnty., Va., 216 F.3d at 3B8e Bircoll v. Miami-Dad€nty., 410 F. Supp.

2d 1280, 1285 (S.D. Fl. 2006)(“To haaeause of action for dismination under the ADA, there
must be a causal link between a plaintiff's disability and the wrongful arrest; i.e., no other probable

cause for the arrest exists.”); SperryMaes, 2013 U.S. Dist. LEXIS 96328, at *6 (granting

summary judgment on a false-arrelim because a plaintiff hawbt presented facts that would

allow a reasonable juror to find that police offe&denied him the Town’s services, programs, or
activities, or discriminated against him becauséisfmental illness. Rather, the record clearly

shows that Defendants investigated his conduct and arrested him because there was probable cause

to believe that he had committed debit caedid.”); Patrice v. Murphy, 43 F. Supp. 2d at 1161

(“[P]laintiff was arrested because she probable causted, as discussed more fully below, not
because she is disabled. Absent a causal link befaetiff's disabilityand the injury of which
she complains (her arrest), theran be no claim under § 12132.”).

The Court concluded by noting the probable-cause standard’s “important practical benefits”:
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First, police officers know and understand ;-atfeast, should know and understand -- the
probable cause standard. A diffet, heightened standarawuld significantlyburden law
enforcement vis-a-vis the disabled. Seconkightened standard would afford disabled
individuals a greater proteéon against the unlawful exesn of arrest power than
nondisabled individuals enjoy -- and the ADAais antidiscrimination statute intended “to
level the playing field,” Muphy v. United Parcel Servicic., 946 F Supp. 872, 877 (D.
Kan. 1996)(Crow, J.), and not to create righ&t tither citizens do nenjoy. Third, courts
are familiar with the probable cause standard, which makes the standard relatively
administrable. Accordingly, the Court conclsdkat if a police officer has probable cause
to arrest a disabled person, the disalpleson does not have an ADA claim against the
police officer.

J.H. ex rel. J.P. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *401.

2. Reasonable Accommodation During Arrest.

“The essence of [the reasonable accommodation during arexst} itk that once the police
have a situation under control, thelice have a duty to accommodatdisability.” _Glover v. City
of Wilmington, 96 F. Supp. 2d at 429. The seminakécaghis area is théecision of the United

States Court of Appeals for tlgghth Circuit in_Gorman v. Barttc In that case, a wheelchair-

bound man, Gorman, tried to enter a bar’s ddloce; a bar employee denied him access to the
dance floor, pulled his wheelchair up the steps dtmthe dance floor, aevicted him from the
bar. See 152 F.3d at 909. The wheelchairnd man told two nearby police officers what
happened; he argued with theamd “they eventually arrestedniifor trespassing and called for

transportation to take him to the policatgin.” Gorman v. Bartch, 152 F. 3d at 909.

In response to the call officer Neil Beckarived with a patrol wagon that was not
equipped with a wheelchair lift or wheelchagstraints. Gorman told the police that
the van was not properly equipped for him to ride in it, and that due to his use of a
urine bag it would be necessary for hicmmgo to the bathroom before he was
transported. The officers lifted Gormftom his chair and placed him on a bench
inside the van. Gorman states that theygieed with his instructions on how to lift
him from his chair, but not with his requestat he be allowed to go to the bathroom
prior to transport or that they place tleascushion from his wheelchair underneath
him to help support his legs. Becausé his paraplegia Gorman was not
independently able to maintain himsatiright on the bench, and the police tied him
with his belt to a mesh wall behind thenbl and also fastened a seatbelt around
him. During the drive to the station tbelts came loose, and Gorman fell to the
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floor. The fall injured his shoulders anadk severely enough to require surgery and
also broke his urine bag, leaving him soaked in his own urine.

152 F.2d at 909. The Eighth Circuit held thar®an has a good a Title Il claim, explaining:

Our task in considering whether Gormaallggations come under the ambit of the
federal statutes has been made easitrdb8upreme Court’s unanimous decision on
June 15 in_Pennsylvania Departmewit Corrections v. Yeskey, 524 U.S.
206 . ..(1998). In applying Title Il of ¢hADA to state prisons and prison services,
Justice Scalia emphasized the broad language by Congressd its choice not to

include exceptions. Id. . 118 S. Ct. at 1954. State s “fall squaely within

the statutory definition dpublic entity” since § 12131({B) defines public entity

as “any department, agency, special purpose district, or other instrumentality of a
State or States or local governmentd. I. .. 118 S. Ct. at 1954-55. The Court
categorically rejected the argument tthat statutory prohibitin against excluding a
qualified individual with a disability from pacipating in or receiving the “benefits

of the services, programs, or activitiesagbublic entity” does not apply to prison
services because they do not fit tbemmon understanding of “benefits” or
“services,” for “[t]he text of the ADAprovides no basis for distinguishing these

programs, services, and activitiedd. . . . 118 S. Ct. at 1955.

Application of_Yeskey to the claims inishcase shows thatdi also fit under the
ADA. A local police department falls “sqtely within the statutory definition of
‘public entity,” id. .. . 118 S. Ct. at954, just like a state igon. The fact that
Gorman may not have “volunteered” to lbeeated does not mean he was not eligible
to receive transportation s&e to the police station.dvered programs or services
do not need to be voluntary, for “theords [of the statute] do not connote
voluntariness.” Id. ... 118 S. Ct. at 19%6qualified individual may participate in

a service on either a voluntary or a mandabayis, as illustrated by Justice Scalia's
example of a drug addict required to participate in a treatment program. Id.
Transportation of an arrestee to the statiouse is thus a service of the police within
the meaning of the ADA. The fact that ttatute can be “appliein situations not
expressly anticipated by Comgis does not demonstratetaguity. It demonstrates
breadth.” Id. ... 118 S.Ct. at 1956 émtal citations omitted) It was therefore
error [for the district court] to concludieat Gorman was net“qualified individual
with a disability” who “meets thessential eligibility requireents for the receipt of
services.” 42 U.S.C. § 12131.

The stated purpose of the ADA also demonstrés applicabilityo transportation of
arrestees. In the statement of findingd paurpose at the beginning of the statute,
Congress noted that “discrimination agaimstividuals with disabities persists in
such critical areas as . . . transportationinstitutionalization ... and access to public
services” and that disableddividuals face the discriminatpeffects of “failure to
make modifications to existing fadiks and practices.42 U.S.C. 12101(a).
Congress enacted the ADA to “provide @arland comprehensive national mandate
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for the elimination of discrimination againsdividuals with disabilities.” 42 U.S.C.
§ 12101(b).

The regulations promulgated to guideplementation of the statute are also
instructive. The Department of Justicesified that the statutory term “program”
includes “the operations of the agencyganizational unit of government receiving
or substantially benefitting from thiéederal assistance awarded, e.g., a police
department or department of correctid28 C.F.R. 8 42.540. The regulations also
indicate that “benefit” includes “provisiasf services, financial aid, or disposition
(i.e., handling, decision, sentencing, confinetn@nother prescription of conduct).”
Id. The commentary also made clear tljghe general regulatory obligation to
modify policies, practices, or procedureguires law enforcement to make changes
in policies that result in discriminatorgirrests or abuse of individuals with
disabilities.” 28 C.F.R. § 35, App. A, Subpart B.

Gorman” allegations that the defendadenied him the befieé of post-arrest
transportation appropriate light of his disability fallwithin the framework of both
Title 1l of the ADA and § 504 of the Rabilitation Act. The defendants are
representatives of the Kaass City police establishmegna department of local
government and a public entity. ArresteanBportation is a progm or service of
the department as shown by record evidethat vehicles are dispatched by the
department to transport arrestees. The statutes must be interpreted broadly to include
the ordinary operations of a public entity order to carry out the purpose of
prohibiting discrimination._Innovative Heal8ystems v. City of White Plains, 117
F.3d 37, 44-45 ([2d] Cir. 1997). The “benefdbrman sought in this case was to be
handled and transported in a safe apgropriate manner consistent with his
disability. See 28 C.F.R. § 35.130(b)(1) (paleintity may not provide services in a
manner denying disabled individuals equaldfé of the service) His allegations
are different from cases in which plaintifisught unique benefits or services. See[,]
e.g., Aswegan[v. Bruhl, 113 F.3d 109, 11th(8ir. 1997)]; Lue v. Moore, 43 F.3d
1203, 1206 (8th Cir. 1994)(Rehabilitation Aadl diot require creation of new prison
vocational training program).

Gorman v. Bartch, 152 F.3d at 912-13 (footnote omitted).

3. The Unclear Status of Failure-to-Train Claims.

Whether a failure-to-train claim exists undetldil remains a disputed issue. Gohier v.

Enright referred to the concept in passing, bu&tielittle authority on the point. Those cases that

discuss the theory typically pass on deciding whethexists, disposing of the dispute on other

bases. See, e.g., Thao v. City of St. Paul, 484 $65, 567-68 (8th Cir. 2007)(Bright, J.)(declining

to decide the issue, because the Plaintiffs ‘flaitedemonstrate that me‘adequate’ training to
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accommodate the mentally ill would have required a different response”); Buchanan v. Maine, 469

F.3d 158, 177 (1st Cir. 2006)(Lynch, J.)(“An argutrteat police trainingwhich was provided, was
insufficient does not present a viable claim tlthe plaintifff was ‘denied the benefits of
services . . . of a public entitydy reason of his mental ilinesas required under 42 U.S.C. §
12132.").

It seems reasonably clear, however, thateratbsence of proof of an underlying violation of
ADA, a failure-to-train chim would also fail:

Because we conclude that any dutyed#sonable accommodation was met in these

circumstances, we do not reach the tjoasof whether the ADA supports a claim

for failure to train. While plaintiff attempts to pose training in dealing with those

with mental health problems as an “accooadlation,” it is well-settled that the failure

to train must have caused some violatiotaef for an action against a municipality

to lie.

Waller ex rel. Estate of Hunt v. Danville, 5563d at 177 n.3. See also Bates ex rel. Johns v.

Chesterfield Cnty., 216 F. 3d at 373 (“As the offscéid not discriminate against Bates by reason of

his disability, Bates’ additional ADA claim that t@eunty failed to adequately train its officers also
fails.”).

LAW REGARDING RES JUDICATA

“Under res judicata . . . a final judgment on therits of an action precludes the parties or
their privies from relitigating issues that were or could have been raised in the prior action.” Wilkes

v. Wyo. Dep’t of Emp’t Div. of Labor Standds, 314 F.3d 501, 503-04 (10th Cir. 2002). The

general rule is that “[tlhe appadllity of a judgment . . . does nbinder its preclusive effect.”

MACTEC, Inc. v. Gorelick, 427 F.3d 821, 832 (1@in. 2005)(citing 18A Wright & Miller § 4433,

at 78-85 (2d ed. 2002)). Accord Leo v. Garmnitern., Inc., 464 F. pp’x 737, 740 (10th Cir. 2012)

(unpublished)(“[I]t does not ntieer that [the plaintiff's] first appeal had not been resolved at the time

[he] filed his second suit because under the fethsedf claim preclusion, #adistrict court’s order

-71 -



was final for res judicata purposes.”). Courteasionally refer to the two different effects of
judgments under the doctrine osneidicata with various and sotmaes conflicting terminology.
See 18 Wright & Miller § 4402, at 7 (“The effectsfofmer adjudication have been discussed and
determined in varying and occasionally confhigtiterminology.”). “[T]he broad ‘res judicata’
phrase refers to the distinctivexts of a judgment separately cheterized as ‘claim preclusion’
and ‘issue preclusion.” 18 Wriglst Miller § 4402, at 7. The UniteStates Court of Appeals for
the Fifth Circuit has presented a sunnynidnat explains the two doctrines:

The rules of res judicata, as the teisnsometimes sweepingly used, actually
comprise two doctrines concerning the preekieffect of a prior adjudication. The

first such doctrine is “claim preclusion,” tue res judicata. It treats a judgment,

once rendered, as the full measure of relief to be accorded between the same parties
on the same “claim” or “cause of actionWhen the plaintiff obtains a judgment in

his favor, his claim “merges” in the judgmtehe may seek no further relief on that
claim in a separate action. Converselyewh judgment is rendered for a defendant,

the plaintiff's claim is extinguished; thedgment then acts as a “bar.” Under these
rules of claim preclusion, theffect of a judgment extends the litigation of all

issues relevant to the same claim between the same parties, whether or not raised at
trial. The aim of claim preclusion iius to avoid multiple suits on identical
entitlements or obligations between the saanties, accompanied, as they would be,

by the redetermination of identical issues of duty and breach.

The second doctrine, collateral estoppeissue preclusion,’@cognizes that suits
addressed to particular claims may present issues relevant to suits on other claims. In
order to effectuate the public policy irvta of minimizing redundat litigation, issue
preclusion bars the relitigation of issuesgually adjudicated, and essential to the
judgment, in a prior litigation between thensa parties. It isnsufficient for the
invocation of issue preclusidhat some question of fact or law in a later suit was
relevant to a prior adjudication betweee tbarties; the conttesl issue must have

been litigated and necessary to the judgment earlier rendered.

Kaspar Wire Works, Inc. v. Leco Emg’'& Mach., Inc., 575 F.2d 530, 535-36 (5th Cir.

1978)(citations omitted). The following princgd apply in federal-question cases -- and are
generally consistent with state-law res judicatesu- but “[flor judgmats in diversity cases,

federal law incorporates the ralef preclusion applielly the State in which the rendering court
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sits.” Taylor v. Sturgell, 553 U.S. 880, 891 n.4 (206&@ng Semtek Int'l Inc. v. Lockheed Martin

Corp., 531 U.S. 497, 508 (2001)).

1. Claim Preclusion a/k/a Res Judicata.

“The doctrine of res judicata, or claimegtusion, ‘bars a secorsit involving the same

parties or their privies based on the same cafiaetion.” Roybal vCity of Albuquerque, 2009

U.S. Dist. LEXIS 45663, at *5 (quoting Parklak®siery Co. v. Shore, 439 U.S. 322, 326 n.5

(1979)). “Under Tenth Circuit law, claim preclasiapplies when three elemts exist: (1) a final
judgment on the merits in an earlgetion; (2) idetity of the parties in the two suits; and (3) identity

of the cause of action in both suits.” MACTHAL. v. Gorelick, 427 F.3d at 831. The Tenth Circuit

has adopted the “transactionapipgoach from 8§ 24 of the Restatement (Second) of Judgments to

determine what constitutes a “cause of actiontfaim preclusion. Wilkes v. Wyo. Dep’'t of Emp’t

Div. of Labor Standards, 314 F.3d at 504. Unitds approach, a cause of action includes “all

claims or legal theories of recovery that afigen the same transaction, event, or occurrence.”

Wilkes v. Wyo. Dep’'t of Emp’t Div. of Labor Stalards, 314 F.3d at 5Qduoting Nwosun v. Gen.

Mills Rest., Inc., 124 F.3d 1255, 1257 (10th @i®97)). Claim preclusion does not, however,

“extend from criminal prosecutions to cidttions.” 18B Wrigh® Miller § 4474, at 420.

The Supreme Court, in Tayler Sturgell, clarified when preclusion may appropriately be

applied to those who were not adtparties in thesarlier litigation. The Supme Court stated: “It
is a principle of general appéiton in Anglo-American jurisudence that one is not bound by a
judgmentin personamin a litigation in which he is not designated as a party or to which he has not

been made a party by service of process.” 833 at 884 (quoting Hansberry v. Lee, 311 U.S. 32,

40 (1940)). The Supreme Court eliminated Ibhead doctrine of virtual representation, which

allowed preclusion on the grounds of a sufficiemllyse relationship and which had prevailed in
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some federal circuits. Seewvlar v. Sturgell, 553J.S. at 884, 890, 903-04. Instead, the Supreme

Court approved six exceptions to the genera against non-party preclusion: (i) when the non-
party “agrees to be bound by the determinatiossies in an action between others,” 553 U.S. at

893 (quoting Restatement (Second) of Judgme#®) @ternal quotation marks omitted); (ii) based

on pre-existing substantive legal relationshig tinclude, but are not limited to, preceding and
succeeding owners of property, bailee and bailor, and assignee and assignor,” 553 U.S. at 894
(citation omitted)(internal quatian marks omitted); (iii) whenhe non-party was “adequately
represented by someone with thensanterests who” was a partytime prior lawsuit, 553 U.S. at

894 (citation omitted)(internal quotation marks onaijt€iv) when the non-party assumed control
over the earlier litigation, see 553 U.S. at 895; (v) when the non-party is suing on behalf of the party
to the earlier litigation, see 553 U.S. at 895; amdxliere a “a special stabry scheme” forecloses
successive litigation, provided the scheme is isteist with due process, 553 U.S. at 895. The
Supreme Court did not eliminate aBpects of virtual representatierthe situation®ther courts
labeled virtual representation were too diversi@uld be justified on traditional grounds. Instead,

the Supreme Court declared tHalhe preclusive effe of a judgment in a federal-question case
decided by a federal court should . . . bé&edained according to the established grounds for

nonparty preclusion described in”_Tagl. Sturgell, 553 U.S. at 904.

2. Issue Preclusion a/k/a Collateral Estoppel.

Where the causes of action are not identicakélsend aspect of the doctrine of res judicata,
termed “collateral estoppel” tissue preclusion,” may still preclugharties from relitigating issues
in a second, not identicahuse of action, where the particular eswere litigated in a prior case.
See Inre Corey, 583 F.3d 1249, 1251 (10th Cir. 2008 doctrine of issugreclusion prevents a

party that has lost the battle over an issue inamsuit from relitigating the same issue in another
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lawsuit.”). The Tenth Circuit has stated: “Undeaddeal law, issue preclusion attaches only when an
issue of fact or law is actugllitigated and determined by\alid and final judgment, and the
determination is essernitito the judgment.” _In re Coye 583 F.3d at 1251 (quoting Arizona v.

California, 530 U.S. 392, 414 (2000); Restateni8etond) of Judgments § 27 cmt. e)(alterations

and internal quotation marks omitted). See &estent (Second) of Judgments § 27 (“When an

issue of fact or law is actugllitigated and determined by\alid and final judgment, and the
determination is essential to the judgment, the determination is conclusive in a subsequent action
between the parties, whether on ¢laene or a different claim.”). Bhrenth Circuit’s test for issue
preclusion under res judicatansists of four elements:

(1) the issue previously decided is identiwwéh the one presented in the action in

guestion, (2) the prior action has been fatljudicated on the merits, (3) the party

against whom the doctrine is invoked was dypar in privity with a party, to the

prior adjudication, and (4) the party againdhom the doctrine is raised had a full

and fair opportunity to litigatéhe issue in the prior action.

Adams v. Kinder-Morgan, Inc., 340 F.3d 1083, 109@tl¢ Cir. 2003)(quotindJnited States v.

Botefuhr, 309 F.3d 1263, 1282 (10th Cir. 2002)).
“It is well established that@rior criminal conviction may work an estoppel in favor of the

Government in a subsequent civil proceedirigntiich Motors Corp. v. Gen. Motors Corp., 340 U.S.

558, 568 (1951). See Considine v. United €&a683 F.2d 1285, 1286 (9th Cir. 1982)(“A prior

conviction will estop a party fromontesting in a later civil suihg element necessarily established
in the criminal trial.”). The Tenth Circuit hasated that whether afé@dant is estopped from
relitigating an issue after a criminal trial “is whether the question was ‘distinctly put in issue and

directly determined’ in the crimai prosecution.” Metros v. U.S. &i Court for the Dist. of Colo.,

441 F.2d 313, 316 (10th Cir. 1970)(quoting Emich MetGorp. v. Gen. Motors Corp., 340 U.S. at

569). Thus, “[iln the case of a criminal convictioased on a jury verdict of guilty, issues which
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were essential to the verdict must be regarded as having been determined by the judgment.” Metros

v. U.S. Dist. Court for the Dist. of Colo., 44#12d at 316 (quoting Emich Motors Corp. v. Gen.

Motors Corp., 340 U.S. at 569)(erhal quotation marks omitted).

With respect to issues determined inienanal prosecution: (1A judgment in favor

of the prosecuting authoritis preclusive in favor of the government: (a) In a
subsequent civil action bedéen the government and the defendant in the criminal
prosecution, as stated in § 27 wiltle exceptions stated in § 28.

Restatement (Second) of Judgments § 85.

LAW REGARDING SUPPLEMENTAL JURISDICTION

It is a fundamental precept of American lawattkhe federal courts are “courts of limited

jurisdiction.” Exxon Mobil Corp. v. AllapattaBervs., Inc., 545 U.$46, 552 (2005). Federal

courts “possess only that power authorized by [the] Constitution and statute . . . .” Kokkonen v.

Guardian Life Ins. Co. of Am., 511 U.S. 37%,7 (1994). Among the powers that Congress has

bestowed upon the courts is the power to heatroversies arising under federal law -- federal
guestion jurisdiction -- and contrawges arising between citizens different states -- diversity
jurisdiction. See 28 U.S.C. 88 1331-32.

1. Supplemental Jurisdiction.

Although a statutory basis is necessary for f@lddeourts to exercise jurisdiction over a
controversy, “it is well establisde-- in certain classes of caseghat, once aaurt has original
jurisdiction over some claims in the action, it nexgrcise supplemental jurisdiction over additional

claims that are part of the same case or contsgveExxon Mobil Corp. v. Allapattah Servs., Inc.,

545 U.S. at552. The Supreme Cdwas long subscribed to the concept of supplemental jurisdiction

recognized in two common-law doctrines -- pendent and ancillary jurisdfétieederal courts may

*The Tenth Circuit has noted that Congrasgént in passing 28 U.S.C. § 1367 was to
supersede the common-law doctrine of pendeisgiction: “EffectiveDecember 1, 1990, Congress
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exercise pendent jurisdiction over state law claimswistate and federal claims . . . derive from a

common nucleus of operative fact.” Unit®ine Workers v. Gibbs, 383 U.S. 715, 725 (1966).

Supplemental jurisdiction gives fa@é courts the flexibility to har a cause of action after the
introduction of third parties, whose insertioairthe litigation does not have the support of any
independent grounds for federatigdiction, when those partiesasle a common interest in the

outcome of the litigation and are logical participants in_it. Qeen Equip. & Erection Co. v.

Kroger, 437 U.S. 365, 375 n.18 (1978).

In 1988, Chief Justice William H. Rehnquistéated the Federal CdsiStudy Committee to

analyze the federal court systend to recommend reforms. Sésmmes v. Chavez, 2011 WL

6013547, at *5 (D.N.M. 2011)(Browning, J.)(citing Moore’s Federal Practice, § 106.04[5]

(Matthew Bender 3d ed.)). In response toGbenmittee’s findings regarding pendent and ancillary
jurisdiction, Congressodified the application ofhe two doctrines whem passed the Judicial
Improvements Act of 1990:
[I]n any civil action of which the districtaurts have original jurisdiction, the district
courts shall have supplemental jurisdictionradéother claims thadre so related to
claims in the action within such originakisdiction that they form part of the same
case or controversy under Article Il of the United States Constitution. Such
supplemental jurisdiction shall include claims that involve the joinder or intervention
of additional parties.
28 U.S.C. § 1367(a). Inenacting 28 U.S.C. § 18®ngress conferred upordieral district courts
“supplemental forms of jurisdiction . . . [that] efalthem to take full achntage of the rules on

claim and party joinder to deal economicallyin-single rather than multiple litigation -- with

enacted legislation, codified at 28 U.S&1367 (1976 & Supp. 1992), which supersedes the
common law pendent jurisdiction doctrine.” BakeBd. of Regents of 8te of Kan., 991 F.2d 628,
634 (10th Cir. 1993)(citing Whalen v. Carter495.2d 1087, 1097 (5th Cir. 1992), Aschinger v.
Columbus Showcase Co., 934 F.2d 1402 (6th Cir. 1991)).
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matters arising from the same transaction or occurrence.” Report of the Federal Courts Study
Committee, Part 11.2.B.2.b. (April 2, 1990) prented in 22 Conn. L. Rev. 733, 787 (1990).

2. District Court Discretion.

The Tenth Circuit has followed the Supred@eurt’s lead in classifying supplemental

jurisdiction not as a litigant’s right, but as a mattigudicial discretion. 8e Estate of Harshman v.

Jackson Hole Mountain Resort Corp., 379 F.3d 11665 (10th Cir. 2004)(citing City of Chi. v.

Int'l Coll. of Surgeons, 522 U.S. 156, 173 (1997)n circumstances where the supplemental

jurisdiction statute may support supplemental jurisdiction, the cistourt retains discretion to
decline to exercise that jurisdiction. The ttashal analysis, based oretSupreme Court’s opinion

in United Mine Workers v. Gibhsompelled courts to consider “judicial economy, convenience and

fairness to litigants” when deciding whether teexse supplemental jurisdiction. 383 U.S. at 726.
Similarly, Congress’ supplemenfatisdiction statute enumeratesif factors that the court should
consider:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates p¥#ee claim or claims over which the
district court has aginal jurisdiction,

(3) the district court has dismissed all claiov@r which it has original jurisdiction,
or

(4) in exceptional circumstances, there are other compelling reasons for declining
jurisdiction.

28 U.S.C. 8§ 1367(c). In applying tleefmctors, district courts shauseek to exercise supplemental
jurisdiction in an effort to “vindiate values oéconomy, convenience, fairneasd comity . . . .”

Estate of Harshman v. Jackson HMeuntain Resort Corp., 379 F.3d at 1164.

Numerous courts have acknowledged thatU2B.C. § 1367(c) necessarily changed the

district courts’ supplemental jurisdiction discretemmalysis and that, unless one of the conditions of
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28 U.S.C. 8§ 1367(c) exists, courts act free to decline jurisdiction. S#ar-Tass Russian News

Agency v. Russian Kurier, Inc., 140 F.3d 442, 2 Cir.1998)(“[S]ection 1367 has indeed altered

Gibbs’discretionary analysis.”); McLaurin v. Peat 30 F.3d 982, 985 (8th Cir. 1994)(“The statute

plainly allows the district court to reject jadiction over supplemental claims only in the four

instances described therein.”);dexitive Software N. Am. v. U.S. Dist. Court, 24 F. 3d 1545, 1557

(9th Cir. 1994)(“By codifying preexisting applications of Gilibsubsections (c)(1)-(3), however, it

is clear that Congress intended the exercise ofetisa to be triggered by the court’s identification

of a factual predicate that cosponds to one of the section 136 t@jegories.”), overruled on other

grounds by Cal. Dep't of Water Res. v. Powerex Corp., 533 F.3d 1087 (9th Cir. 2008); Palmer v.
Hosp. Auth., 22 F.3d 1559, 1569 (11th Cir. 1994)({fgjlemental jurisdiction must be exercised in

the absence of any of the foactors of section 1367(c) . . . ."ig@hasis in original); Bonadeo v.

Lujan, 2009 WL 1324119, at *8 (D.N.M. 2009)(Browning, J.)(“28 U.S.C. § 1367(c) changed the
district courts’ supplemental figdiction discretion analysis tprohibit courts from declining
jurisdiction unless one of the conditis of 28 U.S.C. 8§ 1367(c) exists.’At least one other district
court in the Tenth Circuit besides this Cours heached the same conclusion. See Gudenkauf v.

Stauffer Commc’ns, Inc., 896 F. Supp. 1082, 1084K&n. 1995)(Crow, J.)(“[A]lny exercise of

discretion declining jurisdiction ov@endent claims or partiesraeot occur until ‘tiggered’ by the
existence of one of the four conditions enumerated.”).

The Tenth Circuit has held that district cowst®uld presume to decline jurisdiction over
state claims when federal claims no longer renfdifinen all federal claims have been dismissed,
the court may, and usually should, decline to exejars&liction over any remaining state claims.”

Koch v. City of Del City, 660 F.3d 1228, 1248 (10th @b11)(quoting Smith v. City of Enid ex rel.
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Enid City Comm’n, 149 F.3d 1151, 1156 (10thr.C1998)). The Supreme Court has also

recognized:

Needless decisions of statevlahould be avoided both asnatter of comity and to
promote justice between the parties, bygoring for them a surer-footed reading of
applicable law. Certainly, if the federal claims are dismissed before trial, even
though not insubstantial in a jurisdictionahse, the state clainsdiould be dismissed

as well.

United Mine Workers of Amer. v. Gibbs, 383 U.S7@86. The Court has previously stated that a

district court should usually decline to exer@applemental jurisdictiowhen 28 U.S.C. § 1367(c)

applies. _See Armijo v. New Mexico, 2009 UBst. LEXIS 101917, at *4 (“The Supreme Court

and the Tenth Circuit have not grdcknowledged suchrasult, they have encouraged it.”). The
Tenth Circuit has recognized that a district courtsduom “abuse [its] discretion” when it declines to
exercise supplemental jurisdiction over a claimder 28 U.S.C. 8§ 1367(c)(3) . . . where it ‘has

dismissed all claims over which it has originailgdiction[.]” Muller v. Culbertson, 408 F. App’x

194, 197 (10th Cir. 2011)(unpublished).

NEW MEXICO LAW REGARDING FALS E ARREST AND FALSE IMPRISONMENT

“Under New Mexico law, ‘false imprisonment consists of intentionally confining or
restraining another person without his consent atidkmowledge that he has no lawful authority to

do so.” Romero v. Sanchez, 1995-NMSC-0%48.3, 895 P.2d 212 (quoting NMSA § 30-4-3).

False arrest or unlawful detemti occurs when the “facts available to [a] detaining officer would

[not] warrant [a] person of reasonable caution tle detention appropriate.” Romero v. Sanchez,

1995-NMSC-028, 1 13, 895 P.2d 212 (stating that “[u]flhdetention has siifar requirements” to
false imprisonment). While the Supreme CafriNew Mexico appears to recognize them as
separate torts, the Court of Appeaf New Mexico more recently dound that “[afalse arrest is

merely one way of committing false imprisonment.”_Santillo v. N.M. Dep’t of Pub. Safety, 2007-
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NMCA-159, 112, 173 P.3d 6 (citirB2 Am. Jur. 2d False Imprisonmén8 (2007))._See Wallace
v. Kato, 549 U.S. 384, 388-89 (2007)(“Balarrest and false imprisoant overlap; the former is a

species of the latter;"Butler ex rel. Butler v. Rio Ranchub. Sch. Bd. of Educ., 245 F. Supp. 2d

1203, 1211 (D.N.M. 2002)(“The torts @hlse arrest and false impoisment are similar.”); D.
Dobbs, The Law of Torts § 36, at @000)(“False arrest is a term tluscribes the setting for false
imprisonment when it is committed by an offiear by one who claims the power to make an
arrest.”).

New Mexico state courts hawet stated when a plaintiff's aaes of action for false arrest
and for false imprisonment accrue. These cobdwever, often look to the law as stated in the

RESTATEMENT(SECOND) OFTORTS See Montanez v. Cas§75-NMCA-142, 1 46, 546 P.2d 1189

(“It has long been the policy of our cesito follow in the footsteps of theERTATEMENT OFTORTS

2d.”). In Schmitz v.Smentowski, 1990-NMSC-002, 78528.726, the Supreme Court of New

Mexico stated: “We have also beemywilling to adopt the view of the ESTATEMENT OFTORTStO
assist our development of new tort areas990-NMSC-002, 1 49, 785 P.2d 726. The Supreme
Court of New Mexico explained:

Accordingly, New Mexico has recognizedtagious inducing &reach of contract,
adopting the view promulgated IrERTATEMENT OFTORTS § 766 (1939)._ Wolf v.
Perry, 65 N.M. 457, 461, 339 P.2d 679, 68959)(requiring that “one who, without
justification or privilege to do so, inducashird person not tperform a contract
with another, is liable to thother for the harm caused thereby”); see also Williams v.
Ashcraft, 72 N.M. 120, 381 P.2d 53963)(recognizing the tort of wrongful
interference with another’s business relatjoe have adoptetie cause of action

of intentional interference with prospectisentractual relations, relying on the tort
as articulated in Restatement (Secoofd)orts § 766(B) (277). M & M Rental
Tools, Inc. v. Milchem, Inc., 94 N.M. 449, 452-54, 612 P.2d 241, 244-46 (Ct. App.
1980)(one who, with “bad motive,” intganally interferes with another’s
prospective contractual relafis, is subject to liability)Anderson v. Dairyland Ins.
Co., 97 N.M. 155, 158-59, 637 P.2d 837, 840-41 (1981). These torts reflect the
underlying theory of prima facie tort applied to contractual relations -- the
underlying malicious motive of a defendandéistions, done withoyustification,
makes an otherwise lawful act, competition, tortious.
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New Mexico has also recognized the toftintentional infiction of emotional
distress, relying on Restatement (Secarid)rts § 46 (1965), Mantz v. Follingstad,
84 N.M. 473, 479-80, 505 P.2d 68, 74-75 (@pp. 1972); Ramirez v. Armstrong,
100 N.M. 538, 673 P.2d 822 (1983), and we hagegnized that the intentional and
wrongful deprivation of the ght to vote or hold publicfice creates td liability.
Valdez v. Gonzalez, 50 N.M. 281, 176 P.2d 173 (1946).

Schmitz v. Smentowski, 1990-NMSC-002, 50-785 P.2d 726. See Baldonado v. El Paso

Natural Gas Co., 2008-NMSC-005, 176 P.3d 277 (adoptangléments of intermnal infliction of

emotional distress fromEBTATEMENT(SECOND) OF TORTSS8 46); Berlangieri v. Running Elk Corp.,

2003-NMSC-024, 1 18, 76 P.3d 1098 (“The rule [for acceptance of risk] followed by the courts of
this state thus far tracks the rule followe@imajority of otheraurts, as well as theERTATEMENT
(SECOND) OFTORTS8 496B (1965).”). The Supreme Courtdw Mexico, howevethas also stated

that “the Restatement is merely persuasive aifyhentitled to great weight that is not binding on

this Court.” _Gabaldon v. Erisa MontgoC 1999-NMSC-039, T 27, 990 P.2d 197. See Blake v.

Public Serv. Co, 2004-NMCA-002, $3d 960 (noting that New Mexi@murts have not adopted

RESTATEMENT(SECOND) OF TORTS§ 324A, Liability to Third Persofor Negligent Performance of
Undertaking, declining to decide whether to do so).

NEW MEXICO LAW REGARDING MA LICIOUS ABUSE OF PROCESS

New Mexico has combined the torts of aba$ process and malais prosecution into a

single tort: malicious abuse of processe ®eVaney v. Thriftway Mktg. Corp., 1998-NMSC-001,

117,953 P.2d 277, overruled by Durham v. Guest, MM$C-007, 204 P.3d 19. “One who uses a

legal process, whether crimir@icivil, against another primarily to accomplish a purpose for which
it is not designed, is subject to liability to théher for harm caused by the abuse of process.”

Richardson v. Rutherford, 1990-NMSC-015, 1 287 P.2d 414. The Supreme Court of New

Mexico has held that
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an abuse of process arises when therbé&as a perversion of the court processes to
accomplish some end which the process nasntended by law to accomplish, or
which compels the party against whom is leeen used to perform some collateral
act which he legally and regulanyould not be compelled to do.

Richardson v. Rutherford, 1990-NMSC-015, | 18, 787 P.2d 414.

The Supreme Court of New Mexico recently sex the necessary elen®nf the tort of

malicious abuse of process._InfBam v. Guest, the Supreme Court of New Mexico held that: (i) an

arbitration proceeding is a judicial proceedingtfte purposes of a claim for malicious abuse of
process, see 2009-NMSC-007, T 35, PG&d 19; and (ii) that the gairement that the defendant
initiate judicial proceedings against the plaintifiviich had previously been an essential element to
a malicious-abuse-of-process claim -- was mg&y an element, see 2009-NMSC-007, | 28, 204
P.3d 19. The tort of maliciousbuse of process under Néwexico law now has only three
elements: (i) "the use of process in a judigedceeding that would be improper in the regular
prosecution or defense of a clawn charge;” (ii) "a primary miive in the use of process to

accomplish an illegitimate end;” and (iii) damag®urham v. Guest, 2009-NMSC-007, 1 29, 204

P.3d 19.
In elaborating upon the first element, Bgpreme Court of New Mexico commented:

An improper use of process may be shiawil) filing a complaint without probable
cause, or (2) an irregularity or ingpriety suggesting extortion, delay, or
harassment, or other conduct formerly actidaainder the tort of abuse of process.

A use of process is deemed to be irregular or improper if it (1) involves a procedural
irregularity or a msuse of procedural deviceschuas discovery, subpoenas, and
attachments, or (2) indicates the wrongfsé of proceedings, such as an extortion
attempt. Finally, we emphasize that the tdrhalicious abuse of process should be
construed narrowly in order to protdhe right of access to the courts.

2009-NMSC-007, 1 29, 204 P.3d M&hout the general policies underlying the malicious-abuse-of-
process tort, the Supreme Court said:

When the judicial process is used for an illegitimate purpose such as harassment,
extortion, or delay, the parthat is subject to the abrisuffers harm, as does the
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judicial system in general. Thus, thelicious abuse of process tort makes the
process abuser liable to the other parttlie harm caused by the abuse of process.

2009-NMSC-007, 1 31, 204 P.3d 19. Ttwe of malicious abuse of process is construed narrowly to

protect the right of accessttee courts. See DeVaney v.riitway Mktg. Corp., 1998-NMSC-001,

119, 953 P.2d 277. “[T]he filing of a proper conmplavith probable cause, and without any overt
misuse of process, will not subject a litigant to lidpifor malicious abuse of process, evenif it is

the result of a malicious motive.” DeVaneyr hriftway Mktg. Corp., 1998-NMSC-001, 20, 953

P.2d 277. _See Richardson v. Rutherfd®90-NMSC-015, § 23, 787 P.2d 414 (“There is no

liability where the defendant has done nothing ntbea carry out the process to its authorized
conclusion, even though with bad intentions.” (citation omitted)). “[A] malicious-abuse-of-

process plaintiff attempting to shawack of probableause must demonstrate, by the applicable
standard of proof, that the opponent did not holsbaonable belief in the validity of the allegations

of fact or law of the underlying claimDeVaney v. Thriftway Mkg. Corp., 1998-NMSC-001, T 27,

953 P.2d 277. If an officer had probable cause to obtain the warrant for thifjslairrest, then he
acted with authority when he arrested her, haccannot be held liable for malicious abuse of
process based on a lack of probable causecémtstill be held liable under a “procedural

impropriety” theory. _Santillo v. N.M. Depof Pub. Safety, 2007-NMCA-159, { 26, 173 P.3d 6

(noting that “the procedural impropriety theouyplike the lack of probable cause theory, does not
stand or fall on the merits of the underlying claihand that “even in nr@orious cases the legal
process may be abused”).
ANALYSIS
The Court’s analysis proceeds as followsrst-ithe Court dismisses as moot Atencio’s
assertion of qualified immunity, because Trujaisserts his ADA Title Il @im solely against Rio

Arriba County and not against Atencio. Second, taigj all evidence in the light most favorable
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to Trujillo, the Court concludes, muant to rule 56(a), that theseno genuine dispute as to any
material fact and that the Defendants are entilgddgment as a matter of law on Trujillo’'s ADA
Title 1l claim. The Court therefore grants the M®ith respect to that claim. Finally, having
dismissed the claim which originally invoked theutt’'s federal questiojurisdiction, the Court,
pursuant to 28 U.S.C. 8§ 1367(c), declines to @gersupplemental jurigdtion over Trujillo’s
remaining state law claims and remands the cagat®court for further proceedings. Accordingly,
the Court grants the MSJ only in part.

l. THE COURT DISMISSES AS MOOT ATENCIO’S ASSERTION OF QUALIFIED
IMMUNITY WITH RESPECT TO TRUJILLO’S ADA TITLE 1l CLAIM.

Atencio originally moved fogualified immunity on Trujillo’sADA Title Il claim. See MSJ
at 9. Itis well-established that Title Il “doest provide for individual gaacity suits against state

officials.” Braverman v. New Mexico, 2011 USist. LEXIS 138808, at *22. “Only public entities

are subject to Title 11[.]”_City & Cnty. of SaFrancisco v. Sheehan, 135C3. at 1773 (citing Pa.

Dep't of Corrs. v. Yeskey, 524 U.S. at 208). Thaeszause Title Il does not provide for individual

capacity suits, Trujillo does not need qualified iomty. The Court, more@r, need not revisit the
issue whether qualified immunity &vailable in this context, becsai Trujillo asserts his Title 1l
claim against only Rio Arriba County. See MSJ Response at 17 (Ciimglaint 1 125-37, at 10-
12). Atencio has accordingly withdrawn his assentibqualified immunity._See MSJ Reply at 1.
The Court, therefore, dismisses as mii@ncio’s assertion of qualified immunity.

I. THE COURT GRANTS SUMMARY JUDGME NT AS TO TRUJILLO’S ADATITLE

Il CLAIM, BECAUSE TRUJILLO WAS NOT DISCRIMINATED AGAINST BY
REASON OF HIS DISABILITY.

The Defendants move for summary judgmami rujillo’s ADA Title Il claim, contending
that Truijillo’s rights undethe ADA were not violated during his arrest or subsequent detention. See

MSJ at 10-19. The Defendants adsatwo primary arguments: (i) that Trujillo “was arrested based

-85 -



on the probable cause that he was intoxicated” andmatmisperception of Trujillo’s disability as
intoxication, MSJ at 11and (ii) that Rio Arriba County had keowledge of Truijillo’s need for an
accommodation during his field sobriety tests, fpantation, or detention, see MSJ at 18. Trujillo
counters that Atencio improperlye observations of his disability provide probable cause and
that, absent such observations, “a reasonableauig find that Atencitad insufficient probable
cause.” MSJ Response at 14. Trujillo also asghat he “requested accommaodation multiple times
and informed Defendants of his disabilities multipiees, to no avail.” MSJ Response at 16. Thus,
Trujillo argues, “taking the facts in the light stdavorable to the non-wwing party, a reasonable
jury could find Defendant Rio Arriba County vated John Trujillo’s ghts under Title Il of the
Americans with Disabilities Act. . .” MSJ Response at 1.

To establish a claim under the ADA'’s Title II,ujilo must demonstrate that: (i) he is a
gualified individual with a disability(ii) a public entity discrimind against him; and (iii) that

discrimination was by reason of his disabilityeeRobertson v. Las Animas Cnty. Sheriff's Dep't,

500 F.3d at 1193; Gohier v. Enright, 186 F.3d at 1ZM%e first element requires evidence of “a

physical or mental impairmentahsubstantially limits one or m® major life actiities of [an]

individual.” 42 U.S.C. § 12102(1)(A See Doebele v. Sprint/Unitéigt. Co., 342 F.3d 1117, 1129

(10th Cir. 2003)(“[A] plaintiff must show that ampairment substantially limits at least one major
life activity.”)(citation omitted). “Major life activities” include those “activities that are of central

importance to daily life,” Toyota Motor Mfg., Keucky, Inc. v. Williams534 U.S. 184, 197 (2002),

such as “walking, standing, lifting,” 42 U.S.C.182102(2)(A). That Trujillo has a qualifying
impairment under this definition is uncontestede Trefendants concede that Truijillo “is disabled
due to degenerative joint disease, kidney disedmbetes, and nephathy.” MSJ | 28, at 6.

Trujillo agrees with this characterization o ldisability. See MSJ Response 27, at 13; Complaint
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19, at 2. Truijillo’s disability, moreover, limits a major life activity, namely, joint problems in his
knees make it difficult to walk without the astsince of a cane. See MSJ Response at 3 (citing
Trujillo Depo. at 51:19-20 (Trujillo))Complaint § 38, at 4; id. {7 64-73, &'6Thus, viewing the
evidence in the light most favorable to TrujilloetBourt concludes that Tjiilo has an impairment

affecting a major life activity whin the ADA’s meaning._See Btd v. Bd. of County Comm’rs,

281 F.3d 1148, 1157 (10th Cir. 2002)(stating that twrethe plaintiff has a qualifying impairment

affecting a major life activity is a question of law the court to decidejev'd in part on other

grounds, 312 F.3d 1213 (10th Cir. 2002)(en barfjrther, a reasonablary could find that
Trujillo’s impairment substatially limited his ability to walk on t night of his arrest. See Bristol v.

Bd. of County Comm’rs, 281 F.3d at 1157 (statihgt whether impairmergubstantially limits a

major life activity is a factual question for the jury).

Whether Truijillo was discriminated against by k@asef this disability isnore complex. As
discussed supra, the Tenth Cirgeitognizes that Title bf the ADA applies tarrests, see Gohier
v. Enright, 186 F.3d at 1221iéing that “a broad rule categorically excluding arrests from the scope
of Title Il . . . is not the law”), but has repeatedlyded defining the contours of that application, see
186 F.3d at 1221 (“It remains an open question indingit whether to dopt either or both the

wrongful-arrest theory ofLewis and Jackson and the reasonable-accommodation-during-arrest

>The Defendants’ Statement of Undisputed Mat&acts, see MSJ 11 1-29, at 4-7, does not
assert that Trujillo’'s degeneiee joint disease makes it diffitufor him to walk without the
assistance of a cane. In his Response, Trujillowoteset forth this fact an additional undisputed
fact, see MSJ Response at 1-20, thereby givin@#iendants an opportunity respond to it, see
D.N.M.LR-Civ. 56.1(b) (“The response may set forth additional facts . . . which the non-movant
contends are material to the riegimn of the motion. ... All material facts set forth in the Response
will be deemed undisputed unles®eifically controverted [by the Réy].”). Trujillo’'s general
discussion of the facts in his Response does, hoywes&ert that Trujillo was unable to “perform the
walk and turn” test “without his cane.” See JRBesponse at 3 (citingdjillo Depo. at 51:19-20
(Trujillo)). Moreover, the parties’ subsequent brigs and arguments at the hearing assume without
disputing this fact’s accuracy. Accordingly, @eurt will rely upon thisdct in its analysis.
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theory ofGorman.”); J.H. v. Bernalillo Cnty., 806 F.3d 4260 (“declin[ing] to decide” the viability

of the wrongful-arrest theorynd “assum|ing] -- without deciding that accommodations may be

necessary when disabled indivals are arrested”){ong Gohier v. Enright, 186 F.3d at 1221).

Nevertheless, it is clear that disability discrintioa claims stemming from arrests may properly be

asserted pursuant to Title IIsome form._See Gohier v. EnrighB86 F.3d at 1221. Title II's plain

language supports this construction. Title Il provitthed “no qualified individual with a disability
shall, by reason of such disability, . . . be satgd to discrimination bgny [public] entity.” 42
U.S.C. 8§12132. Arrests laglly fall within the catchall anti-discriminatory clause at the end of this

sentence, see Gohier v. Enright, 186 F.3d at 123dliitly reading “be subjected to discrimination

by” as encompassing arrests), particularly githenwell-established pringlie that courts should

interpret antidiscrimination statutes broadly. See Trainor v. Apollo Metal Specialties, Inc., 318 F.3d

976, 983 (10th Cir. 2002)(“In our review of the antudimination laws we must be mindful of their
remedial purposes, and liberally interpret thaiovisions to that red.””)(quoting Wheeler v.
Hurdman, 825 F.2d 257, 262 (10th Cir. 1987)). Thestioe remains, however, precisely which
theories of liability Title Il encomgsses in the context of arrests.

The Court has previously concluded thatsiappropriate to regnize wrongful-arrest and

reasonable-accommodation claims under the ADAL. éx rel. J.P. v. Bernalillo Cnty., 2014 U.S.

Dist. LEXIS 94132, at *390. Trujillo, iging on the Court’s decision in J.H. ex rel. J.P. v. Bernalillo

County, grounds his Title Il claim on those theorigee MSJ Response at 14 (citing J.H. ex rel. J.P.

v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 9413#,*314). The Complat alleges that:

131. Deputy Atencio wrongfully arrested Piif when he misperceived the effects
of Plaintiff’s disability as crimial activity, namely, intoxication.

132. On the basis of his disability, Deflants discriminated against Plaintiff by
arresting Plaintiff for the manigtations of his disability.
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133. Defendants failed to provide adetguaccommodations for disabled persons
such as Plaintiff while condting field sobriety tests.

134. Defendants failed to provide gdate accommodations when they placed
Plaintiff in jail and kept him handcigd for a period of over four hours.

135. Because of Plaintiff's physical dislti®s, the handcuffing of Plaintiff caused
more pain and discomfort than wowdcur to a person without a disability.

136. Defendants violated Title Il of thenericans with Disabilities Act when they
discriminated against PHaiff and when they failé to provide adequate
accommodations to Plaintiff.
Complaint 7 131-36, at 11-12. Thefendants do not dispute thesedhes’ védidity; rather, they
assume it.See MSJ at 9 (notingttt{flederal district courts hee recognized Title Il ADA claims

arising from [these] two theoriesjut arguing that Trujillo cannot succeed ather theory). The

Court, for its part, can think of no sound reasoddpart from its reasoning ihH. ex rel. J.P. v.

Bernalillo County and conclude that these theare invalid. See 2014S. Dist. LEXIS 94132, at

*390. Indeed, the Tenth Circuit’s opinion in J.HBernalillo County -- onjppeal from the Court’s

decision in J.H. ex rel. J.P. v. Bernalillo Countgoes not counsel sualdeparture. Although the

Tenth Circuit did not expressadopt the wrongful-arrest or ressable-accommodation theories, it
nonetheless discussed their apgiien to the case without casgidoubt on their legitimacy. See

J.H. v. Bernalillo Cnty., 806 F.3at 1260-62. Accordingly, the Cowbncludes -- as it did in J.H.

exrel. J.P. v. Bernalillo County -- that TrujikoADA claim should be analyzed under the wrongful-

arrest and reasonable-accommodation theories.

A. TRUJILLO'STITLE Il CLAIMFA  ILS UNDER THE WRONGFUL-ARREST
THEORY.

An arrest is wrongful under Title 1l where pdaiarrest someone with a disability “because

they misperceive][] the effects of that disabilitygagiminal activity.”_Gohier v. Enright, 186 F.3d at

1221-22 (citations omitted). The Court’s analysishig theory begins wh a threshold inquiry --
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under which standard should wrongfulest claims be evaluated. Tilgicites J.H. ex rel. J.P. v.

Bernalillo County for the proposition that wrongful-astrelaims require proof that: “(i) the plaintiff

was disabled; (ii) the arresting officers knewsbould have known that tipdaintiff was disabled;
and (iii) the defendant arrestélde plaintiff because of legabnduct related to the plaintiff's

disability.” MSJ Response at 14 (quoting J.HredxJ.P. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS

94132, at *394-95)(citation omitted). The Defendamusnter that whether an arrest is wrongful
depends on the absenmeexistence of supporting probable sau See MSJ at 9 (citing J.H. v.

Bernalillo Cnty., 806 F.3d at 1261).

Trujillo is correct that the Cotureferenced and even applied #mve three-part testin J.H.

ex rel. J.P. v. Bernalill€ounty. See 2014 U.S. Dist. LEX88132, at *395-415. Truijillo omits,

however, the Court’s conclusiorhdt, on balance, the probablaisa standard is the appropriate
standard for ADA wrongful arst claims.” 2014 U.S. Dist. LEH® 94132, at *395. That is, “if
probable cause to arrest iepent, a plaintiff has no ADA claim.” 2014 U.S. Dist. LEXIS 94132, at

*395 (citing Patrice v. Murphy, 43 F. Supp. 2d14d#61). The Court’s conclusion favoring the

probable-cause standard was based on seve@idadihe Court reasoned that the ADA’s language
prohibiting “discrimination” implies a “right thatllecitizens enjoy: the right to be arrested only

based on probable cause.” J.H. ex rel.\l.Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at

*396-97. In essence, “discrimination” under Title Il requires a “causal link” between a plaintiff's
disability and the wrongful arreshat is, that no probable cause for the arrest exists. 2014 U.S. Dist.

LEXIS 94132, at *395 (quoting Patrice v. Murphy, B3Supp. 2d at 1161). The Court also noted

that “the probable-cause standard has importantipahbenefits,” for examle, that police officers
and courts are familiar with the standard, which méKeslatively administrable.” J.H. ex rel. J.P.

v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *401.
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The Court’s conclusion favoring the probable-eatest finds support in the Tenth Circuit’s

opinion in J.H. v. Bernalillo Couwt which affirmed the Court’'s gnt of summary judgment on the

plaintiff’'s ADA wrongful arrest claim in J.H. ex teJ.P. v. Bernalillo County. See J.H. v. Bernalillo

County, 806 F. 3d at 1260. InH].v. Bernalillo ®unty, the Tenth Circuit affirmed summary

judgment, because “Deputy Sharkey could maledhrest based on probabtause.” _J.H. v.

Bernalillo Cnty., 806 F.3d at 1260. Thus, although@ourt had analyzed the plaintiff's wrongful-

arrest claim under both the probable-cause standdrtha three-part test articulated above, see J.H.

ex rel. J.P. v. Bernalillo Cnty., 2014 U.Bist. LEXIS 94132, at *@2-15, the Tenth Circuit

explicitly endorsed only the Court’s probable-causerhanalysis. In light othis analysis and the

reasons that the Court outlined in J.H. ex rél. J. Bernalillo County, the Court maintains that the

probable-cause standard is “the appropriatedstahfor ADA wrongful arrst claims.” 2014 U.S.
Dist. LEXIS 94132, at *395. Truijillproffers no reason why theoGrt should change course and
endorse the three-pgdest instead.

Having clarified the appropriate test for wronlgarrest claims under Title 11, the Court’s
analysis is fairly straightforward:Probable cause to arrest exigtsere, ‘under the totality of the
circumstances,’ a ‘reasonable perseould believe that anffense has been . .. committed’ by ‘the

person arrested.” United States v. Martin, 613 F.3d 1295, 1302 (10th Cir. 2010)(quoting United

States v. Munoz-Nava, 524 F.2d37, 1144 (10th Cir. 2008)). The Tenth Circuit has stated that

“[t]he probable cause inquiry is abjective one” and that an arréshot invalid “simply because
the police officer subjectively intead to base the arrest on an offe for which probable cause is
lacking, so long as ‘the circumstances, vieweedtyely, justify’the arrest.”_Morris v. Noe, 672

F.3d 1185, 1193 (10th Cir. 2012)(quoting HowsavdMcLaughlin, 634 F.3d 1131, 1142 (10th Cir.

2011)(quoting Devenpeck v. Alford, 543 U.S. 1463 (2004))). Probable-cause determinations,
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moreover, need be based only‘oeasonably trustworthy inforntian” that supports a reasonable

belief that a suspect committed an offense. Be€khio, 379 U.S. at 91 (citing Brinegar v. United

States, 338 U.S. at 175-76). the Supreme Court has statedyljble cause requires only a “fair

probability on which reasonable and prudent peoplelegal technicians, act.” Florida v. Harris,

133 S. Ct. at 1055.
The Court previously has noted that applwatf the probable-cause standard to wrongful-

arrest claims asserted under the ADA does not “rendatigiability irrelevant.”"J.H. ex rel. J.P. v.

Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *39This is because “[tlhe probable cause

inquiry depends on ‘facts known to threessting officer at the time of tlarest.” J.Hexrel. J.P. v.

Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132 *897 (quoting Buck v. @y of Albuguerque, 549

F.3d 1269, 1281 (10th Cir. 2008)). Consequentlfadts known to the officeinclude information
about an individual's disability and particularly if the infornteon known to the officer about an
individual's disabilitywould exculpate the defendant -- those facts inform the probable cause

calculus.” J.H. ex rel. J.P. v. Berd®miCnty., 2014 U.S. Dist. LEXIS 94132, at *397.

Taking these principles infaccount, the Court concludesttAtencio did not wrongfully
arrest Trujillo based on a misperception of Trujilldisability as evidence of criminal activity. See

Gohierv. Enright, 186 F.3d at 1221-22. Instead, camgjrall evidence in the light most favorable

to Trujillo, see Hunt v. Cromarti&26 U.S. at 550-55, the Court concludes that Atencio arrested

Trujillo based on probable cause that Trujillo was driving while intoxicated. The Court has found
the following facts -- all relevant to the probadglause determination -- undisputed: (i) Trujillo’s
admission to drinking two beers within the past few bp{ii) Trujillo’s exhibition of the “six clues”

of horizontal gaze nystagmus and failure of tHGN test, which correlates with indicia of

intoxication; (iii) Trujillo’s failure of the finger deerity test with his right hand; (iv) Truijillo’s odor
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of alcohol; (v) Trujillo’s bloodshot eyes; and (Mijujillo’s slurred speech. The Court concludes

that, considered “under the totality of the aimstances,” United StatesMartin, 613 F.3d at 1302,

these facts would lead a reasomegiérson to believe that Trujilleas driving while intoxicated.
Trujillo argues, and the Defendants conceda, Thujillo’s admission to drinking two beers
did not, by itself, supply probable c®1_See Tr. at 13:25-14:2 (Sabjaid. at 10:12-15 (Kennedy).
The Court agrees that Trujillo’s admission aloreild not be sufficient to provide probable cause.
Trujillo’'s admission is a signifiga factor in the probable-caeisnalysis, however. The Tenth
Circuit has stated that a suspeedmission to drinking “oneder three hoursga” provides an
officer with “the reasonable suspicion necessarytalact [] field sobriety test. . . .” Vondrak v.

City of Las Cruces, 535 F.3dH207 (citing United States 8later, 411 F.3d 1003, 1004, 1006 (8th

Cir. 2005)). This principle is pgcially true in NewMexico, where “driving whe impaired to the

slightest degree” is unlawful. Vondrak v. Cafyl as Cruces, 535 F.3d at 1207 (citing NMSA § 66-

8-102(A)). Thus, Trujillo’s admission to drimlg two beers within the last few hours supplied
Atencio with reasonable suspicion to proceed to carfald sobriety testsAtencio then developed
probable cause to arrest Trujillchile conducting those tests.

The Defendants assert that, in the totalitshefcircumstances, Trujill®failure of the HGN
test was “very critical[]” to Atencio’s probable-cawdstermination. Tr. at 14:3-8 (Salvato). As the
Court explained earlier, supra note 5, “[t]hera vgell-recognized . . . causal connection between the
ingestion of alcohol and the detectable presaiaxaggerated horizontal gaze nystagmus in a

person’s eyes.” United States v. Horn, 185 F. SRgm@t 533. In light ofhis causal connection,

federal courts have recognizedttHGN test results “may bewsidered to determine whether

probable cause exists to charge a driver withmigiwhile intoxicated . . . .” United States v. Horn,

185 F. Supp. 2d at 532-33. See Sherbrooke voTLRglican Rapids, 577 F.3d at 988 (holding that
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the defendant’s failure of the HGN test, along veither indicia of impairment, was “sufficient to
create probable cause to art@st for driving while impaired”).Indeed, investigating officers are
trained on the mechanics of HGN testing based the notion that nystagmus correlates with
intoxication._See, e.g., NHTS¥lanual Session 8, at 32-45. Officers are specifically trained to look

for six “clues” in the suspect’s eyes, United 8sat. Horn, 185 F. Supp. 24 537, and they learn

that exhibition of four or more dhese clues makes it “likely that the subject’s BAC is at or above
0.08,” see NHTSA Manual Session 83at45. Here, it is undisputédat Trujillo exhibited all six
nystagmus clues, thereby failing the test ankinggit likely, according to the NHTSA Manual, that

his BAC exceeded the legal limit. Even resolving all reasonable inferences in Trujillo’s favor, see

Hunt v. Cromartie, 526 U.S. at 550-55, his failuréhaf test provided Atencieith at least a “fair

probability,” Florida v. Harris, 133 S. Ct. dt055, that he was driving while intoxicated.

Accordingly, the Court concludes that Trujilldalure of the HGN testontributed to Atencio’s
probable-cause determination.

Trujillo advances a number of objections to the HGN test supplying probable cause; none are
persuasive. Trujillo’s main objectids that there is no evidence that the HGN test is scientifically
reliable. See MSJ Response 1 9@&tl1. The Court has alreadyattevith this argument, supra
note 5. Suffice it to say, for purpos&gprobable cause, it is sufficiethiat the HGN test is at least a

“reasonably trustworthy Beck v. Ohio, 379 U.S. at 91, methodaskessing intoxication. The test

need not, in other words, predict intoxication vatparticularly high dege of accuracy for officers
to rely on it to determine probable cause. Beek v. Ohio, 379 U.S. &1 (noting that probable-
cause determinations turn on “practical, nontgcal” considerations)(internal quotation marks and

citation omitted); Illinois v. Gates, 462 U.S. at 23Biffely tuned standards . . . have no place in the

[probable-cause] decision.”Xrujillo presses a refed argument that the HGHNst is not a reliable
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indicator of intoxication, becausiee test’s clues can be “caused by things other than alcohol” and
because “[sJome people naturally have nystagmus.” Tr. at 17:5-8 (Kennedy). These facts are true,
but they do not negate the valueHBN test results, especially iretbotal mix of evidence and the
circumstances. That there are potential alteroatisalities which manifest in nystagmus does not
disprove the correlation between nystagmus araXicetion; it simply positshat there are more
correlations. Even accounting for such alternative causes, a suspect’s exhibition of nystagmus’ six

clues still provides a “fair probability,” Florida Harris, 133 S. Ct. at 1055, that the suspect is

intoxicated, see NHTSA Manual Session 8, at 32e4pecially where, as here, the officer has no
reason to suspect any alternate cause at playlldalgo advances that “HGN is not admissible in
court in criminal cases.” Tr. &2-7 (Kennedy). The Court hasesdy explained that, even if HGN
test results are inadmissible in staburt, they are admissible irdéral court asng as the witness

is qualified to testify about the results. Sescdssion, supra note 5. Also, as the Court explained
supra note 5, the test’s admissibility is irrelevaetause officers are entitled to rely on otherwise

inadmissible evidence when determining probablsea&ee United StatesSanchez, 725 F.3d at

1247 (citing Franks v. Delaware, 4B88S. at 165). Finally, Trujillattempts to diminish the HGN

test result’s significance by asserting that hefgrered well on an alphabet recitation test.” MSJ

Response at 19. This argument, iearrelevant. A suspect need riatl every field sobriety test

for an officer to develop probable cause. Sexl3iooke v. City of Pelican Rapids, 577 F.3d at 988
(upholding an officer’s probable-cause determoratihere the defendant failed only the HGN field

sobriety test). Probable-caudeterminations are based on the totality of the circumstances, see

United States v. Martin, 613 F.3d1802, and not on rigid litmus tests.
While the HGN test, by itself, is highly significato the probable-cause determination, the

Court concludes that the test supplied probablescatien coupled with Atencio’s observations of
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other indicia of intoxication. As noted above, itirdisputed that Trujillo admitted to drinking two
beers and that he had an odoalabhol, bloodshot eyes, and skd speech. The Supreme Court,
the Tenth Circuit, and other Courts of Appealsehapheld probable-cause determinations on similar
facts. The Supreme Court, foraample, has found that “there was plainly probable cause” to arrest a

driver who smelled of alcohol and had bloodshatery eyes. Schmerber v. California, 384 U.S.

757, 768-69 (1966). The Tenth Circuit has found prabedlise where a driver admitted to drinking
“a couple of beers” before the stop, performed lyaam the field sobriety tests, and had bloodshot

eyes and an odor of alcohol. United StatéShavez, 660 F.3d at 1224-25. See Wilder v. Turner,

490 F.3d 810, 815 (10th Cir. 2007)(finding probatéeise where the officer “observed . . . a
moderate odor of alcohol, pinkish and watergs\a flushed face, unusually slow and deliberate
speech, and slow hand movements,” ti@ddriver “refused to participate in a field sobriety test”).
The Eighth Circuit has similarly found probable cawbere an officer smelled an odor of alcohol,
the driver admitted to consuminguicalcoholic drinks before driving, and the driver failed the HGN

test._Sherbrooke v. City of Pelican Rapids, 5Bdt 987-88. All of these cases are apposite and

support the proposition that Atenchad probable cause to arrest Trujillo based on Trujillo’s
admission to drinking two beers, Trujillo’s odorad€ohol, bloodshot eyes, and slurred speech, and
Trujillo’s failure of the HGN test.

The results of Trujillo’s toxiclmgy report buttress this conclusion. The Court has concluded
that it is undisputed that Trilp’s blood test revealethat he had diazepam in his system, that
diazepam is a CNS depressant with same impairing effects akkohol, and that diazepam can
exaggerate the effects of alcoh8ee discussion, supra note 16. jillouobjects thathis evidence
is irrelevant, because “Atencio cannot asséter discovered evidence to support a finding of

probable cause.” MSJ Response at 18 (citing Madyv. Garrison, 480 U.S. at 85). Itis indeed
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true that “[t}he probable causejuiry depends on facts known to treesting officer at the time of

the arrest.”_J.H. ex rel.B. v. Bernalillo Cnty., 2014 U.Rist. LEXIS 94132, at *397 (internal

guotation marks and citation omitted). As theu@ explained earlier, supra note 14, however,
Atencio based his probable-causedaination only on facts known kom at the time of Truijillo’s
arrest -- Trujillo’'s smell of alcohol, bloodsheyes, slurred speech, and his observable eye gaze
nystagmus. Evidence ofdjillo’s diazepam use and of diazepam’s effects is offered only to explain
the facts upon which Atencio reliad., it illustrates that Atencidid not simply imagine Trujillo’s
apparent signs of intoxication, because Trujildigzepam use caused him to manifest indicia that
resembled alcoholic impairment. Trujillo’s blood testas, therefore, “aftediscovered evidence”
offered to establish probable causeTagillo asserts.MSJ Response at 18.

Lest the Court’s probable-cause analysis “rettuiedisability irrelevant,J.H. ex rel. J.P. v.

Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94132, at *387e Court notes th#&tencio was aware of

aspects of Truijillo’s disabilitywvhen he made his probable-causedrination. As noted above, if
an arresting officer has information about a suspégsability, such infenation must “inform the
probable cause calculus,” especidlthe information “would exculpate the defendant.” J.H. ex rel.

J.P. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS 94182*397. Here, Trujillo requested to retrieve

his cane and told Atencio that he had balance idsermuse of his disability. See MSJ Response at

3 (citing Trujillo Depo. at 46:4-10, 48:14-22 (Truijillo, Sullivaif) After informing Atencio of his

?’The Defendants’ Statement of Undisputed Mat&acts, see MSJ 1 1-29, at 4-7, does not
assert that Trujillo requested to retrieve his cane or told Atereidvéhhad balance issues because
of his disability. In his Responseérujillo does not set forth thigct as an additional undisputed
fact, see MSJ Response at 1-20, thereby givin@#iendants an opportunity respond to it, see
D.N.M.LR-Civ. 56.1(b). Trujillo’s general discussiohthe facts in his Response asserts, however,
that “Trujillo asked Atencio if he could retrieve his cane,” and that he wouldn’t be able to perform
the walk and turn test, because he did not “haatedbgree of balance.” MSJ Response at 3 (citing
Trujillo Depo. at 46:4-10, 48:14-22 (Trujillo, Sullivan))oreover, the parties’ subsequent briefings
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balance issues, Trujillo was unable to perform thi&asad turn test. SédSJ Response at 3 (citing
Trujillo Depo. at 51:19-22 (Trujillo}? Truijillo also failed the finger dexterity test with his right
hand,_ see MSJ { 13, at 5, because his right thwash plainly, missing, see MSJ { 11, at 5; MSJ
Response 1 10, at 11. In an attempt to explain tieeséts, Trujillo pointed to his handicap placard
and offered to show Atencio proaffhis disability._ See MSJ Resperat 3 (citing Trujillo Depo. at
53:16-23 (Sullivan, Trujillo)f° Taking these facts in the light stdavorable to Trujillo, the Court
concludes that Atencio was awarattfirujillo was at least somewhdisabled when he made his
probable-cause determination.

Awareness of a disability does not, however, asasly vitiate probable cause under Title I

-- it just “inform[s] the probable cae calculus.” J.H. ex rel. J.P. v. Bernalillo Cnty., 2014 U.S. Dist.

LEXIS 94132, at *397. Here, had Aten@rrested Trujillo based onbn Trujillo’s failure of the

and arguments at the hearing assume without tifigpthis fact’s accuracyAccordingly, the Court
will rely upon this fact in its analysis.

?The Defendants’ Statement of Undisputed Mat&acts, see MSJ 1 1-29, at 4-7, does not
assert that Trujillo was unable to perform the vaalll test turn test. In his Response, Trujillo does
not set forth this fact as additional undisputed factee MSJ Response a2Q; thereby giving the
Defendants an opportunity tosgond to it,_see D.N.M.LR-@i 56.1(b). Trujillo’'s general
discussion of the facts in his Response assertevewhat Trujillo “could not perform” the walk
and turn test, and that Atencio “terminated thsttfier Plaintiff's safety.” Trujillo Depo. at 51:19-22
(Trujillo). Moreover, thearties’ subsequent briefings and arguments at the hearing assume without
disputing this fact’s accuracy. Accordinglyet@ourt will rely upon thigact in its analysis.

%The Defendants’ Statement of Undisputed Mat&acts, see MSJ 1 1-29, at 4-7, does not
assert that Trujillo pointed to his handicaggard and offered to show Atencio proof of his
disability. In his Response, Trujillo does notfeeth this fact as an additional undisputed fact, see
MSJ Response at 1-20, thereby giving the Deédémts an opportunity to respond to _it, see
D.N.M.LR-Civ. 56.1(b). Trujillo’s general discussiohthe facts in his Response asserts, however,
that he said “there is a handicap sticker right there on the dash” and that he “told Atencio multiple
times of his disability and his ability to showopf.” MSJ Response at 3 (citing Trujillo Depo. at
53:19-23 (Sullivan, Truijillo)). Moreover, the parties’ subsequent briefings and arguments at the
hearing assume without disputing this fact'swmacy. Accordingly, the Court will rely upon this
fact in its analysis.
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walk and turn test and the fingdexterity test, the arrest magve been wrongful under Title II,
because Atencio “misperceived the effects of [Trujilldisability as a criminal activity.” Gohier v.
Enright, 186 F.3d at 1221-22 (citations omitted]D]iscrimination” under Title 1l, however,
requires a “causal link” between an arrestee’s digaand the individual’s arrest, i.e., that no other

probable cause for the arrest exists. J.H. bxJie. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS

94132, at *395 (quoting Patrice v. My, 43 F. Supp. 2d at 1161). See Morris v. Noe, 672 F.3d at

1193 (“[A]n arrest is lawful as lmy as probable cause exists fome offense.”)(emphasis in
original). Here, Atencio had prable cause to arrest Trujillo $&d on numerous other factors:
Trujillo’s smell of alcohol, bloodshot eyes, sludrgpeech, his admission to drinking two beers, and

his failure of the HGN test. Theris no evidence that Trujil® disability affected these
observations, unlike the walk and tuest and the finger dexterity testhe disability in Truijillo’s

joints and his missing thumb did not affect his eye gaze nystagmus, for example, nor is there any
evidence that his nystagmus was caused by his dmbgtoreover, the existence of these additional
factors illustrates that the wa#lnd turn test and the finger dextgitest were not necessary for
Atencio to develop probable-cause. See MSJ at 12 (arguing that these tests were “not necessary for
probable cause,” because Atenciadmore than enough facts” from his other observations). As

noted above, probable cause is based on thetyotdlithe circumstances, see United States v.

Martin, 613 F.3d at 1302, and may be found where aesti$ails a single fiel sobriety test, see

Sherbrooke v. City of Pelican Rapids, 577 F.3d at 3&:n disregarding Truijillo’s failure of the

tests that his disability affesd, therefore, Atencio still hgotobable cause based on these other
factors.
In short, the Court concludes that Atencio ditlaroest Truijillo “by reason of a disability,”

J.H. v. Bernalillo Cnty., 806 F.3d at 1260 (caitiGohier v. Enright, 186 F.3d at 1221)(internal
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guotation marks omitted), because the arrest wasl lnesprobable cause that Trujillo was driving
while intoxicated. Accordingly, the Court concludlest, pursuant to rule 56(a), the Defendants are
entitled to judgment asraatter of law on Trujillo’s wrongful-arrest claim.

B. TRUJILLO’S TITLE Il CLAIM FA ILS UNDER THE REASONABLE-
ACCOMMODATION-DURING- ARREST THEORY.

Title Il of the ADA “forbids notonly discrimination but alséailure to make reasonable

accommodations for a disability.” J.H. v. Balitio Cnty., 806 F.3d at 1261 (citing 42 U.S.C. 8

12112(b)(5)(A)). An arresting officer fails toake reasonable accommodations when the officer
“properly investigated and arresteg@erson with a disability for a crime unrelated to that disability,”

yet “failed to reasonably accommodate the person’s disability in the course of investigation or arrest,
causing the person to suffer greater injury or indiginityrat process than other arrestees.” Gohier

v. Enright, 186 F.3d at 1220. A claim for faildcemake reasonable accomdations during arrest

fits within Title II's “subjected to discrimination” languagé2 U.S.C. § 12132. The Tenth Circuit

has assumed, “[flor the sake of argument,” thatommodations may be necessary when disabled

individuals are arrested.” J.iK.Bernalillo Cnty., 806 F.3d at 126Eor its part, the Court has held

that accommodations are necessary in the context of arrests. SeerdlH].P. v. Bernalillo Cnty.,
2014 U.S. Dist. LEXIS 94132, at *402 (concluding ttfat an appropriate case, the Court would
apply the reasonable-accommodation-during-arrestyfjed hus, the Counvill analyze Truijillo’s
ADA claim under the reasonable-aommodation-during arrest theory.

For a public entity to be required to provigelisabled individual with an accommodation
under the ADA, the entity must “first understatidt an individual reqees such modification

because he is disabled.” _Robertson v. Las Animas Cnty. Sheriff's Dep’t, 500 F.3d at 1196

(emphasisin original). The Court has previoesiplained that the ADA’s protections require such

knowledge, because “a disabled arrestee . . . shoubradile to keep his disability secret and sue
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later for a failure to accommodate.” J.H. ek deP. v. Bernalillo Cnty., 2014 U.S. Dist. LEXIS

94132, at *422 (citing Robertson v. Las Animas CBtyeriff's Dep’t, 500 F.3d at 1196). Thus, the

threshold question for reasonable-accommodation-ghairest claims is whether the public entity

has “knowledge of the indiglual’s disability . . . .”_Robertson Las Animas Cnty. Sheriff's Dep't,

500 F.3d at 1196. Such knowledge aagre “either because that disability is obvious or because the

individual (or someone else) has informed the ewmfitthe disability.” Robertson v. Las Animas

Cnty. Sheriff's Dep’t, 500 F.3d at 1196.

The Court has already concluded that Atencame thus Rio Arriba GQunty -- was aware of
Trujillo’s disability, because aspects of his disability were obvious and because Trujillo told Atencio
that he was disabled. See Analysis, supra Part Be&fore his arrest, Trujo requested to retrieve
his cane, informed Atencio of his balance issweéss unable to perform the walk and turn test
because he had trouble standing and balancingd fdaéefinger dexterity test with his right hand
because his thumb was missing, and tried to ptesemcio with proof of his disability. These
facts, taken in the light most favorable to Tlkajidemonstrate that Atero knew Truijillo was to
some extent disabled. This conclusion is netfpthat Atencio had knowledge of Truijillo’s specific
disabilities, namely, his “degenerative joint dise, kidney disease, d&tbs, and nephropathy,”
MSJ | 28, at 6; there is noidence that would impute suchesjfic knowledgeto Atencio,
particularly when Truijillo asserts that he toldeAtio only that he had jdiand balance issues and
that he was physically disabled in a general sense, see MSJ Response at 15 (“Plaintiff repeatedly told
Atencio he was disabled.”); Complaint § 44, at 4 (alleging that Truijillo told Atencio he had “physical
disabilities”). Thus, although the Court concludes ttencio was aware that Trujillo was disabled,

the Court notes that he was only aware of Trujillo’'s mobility impairment in a general sense.
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In addition to knowledge of an individualdisability, the ADA requires accommodations
only if a public entity has knowledge that the ‘imidual requires an accommodation of some kind

to participate in or receive theenefits of its services.” Robertson v. Las Animas Cnty. Sheriff’'s

Dep’t, 500 F.3d at 1197. In J.H. ex rel. J.P. vnaéllo County, the Coumoted the importance of

this requirement, explaining that the “alternativand effectively impose a strict-liability regime on
police officers who, as far as they knew, were doioilping more than secag a suspect as usual.”
2014 U.S. Dist. LEXIS 94132, at *423. Knowledge of an individual’'s need for an accommodation
may arise in two ways: “[E]ither because that nisezbvious or becausedindividual requests an

accommodation.” _Robertson v. Las Animas C@jeriff's Dep’t, 500 EBd at 1197 (citations

omitted). Here, Trujillo contends that he reqdie=commodations to receive the “benefits . . . of
the Department of Public Sayetincluding: (i) “encounters witlofficers properly trained to deal
with citizens who suffer from see-related disabilities;” and (ii) “being treated with dignity by the
government entity sworn to protect its communititizens.” Complain§ 130, at 11. The Court
will address the obviousness of Trujillo’s needsfoch accommodations and then turn to Truijillo’s
requests for accommodations.
Whether an individual’s need for an accootation is obvious dependa a public entity’s

“knowledge of the individual’s disability and his ndied, or attempt to participate in or receive the

benefits of, a certain serviceRobertson v. Las Animas CniSheriff's Dep’t, 500 F.3d at 1197.

Thus, here, the obviousness of Trujillo’'s needafitcommodations depends on the extent to which
Atencio -- and thus Rio Arriba County -- subjectivehderstood the effects dfujillo’s impairment

on his ability to perform field sobriety tests am his needs after his aste As discussed above,
Atencio had only a general sense of Trujillo’sability, i.e., he knew that Trujillo was mobility-

impaired, but he was not aware of that disabiliggecific attributes. Th€ourt concludes that, to
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the extent Atencio understood Trigik disability in this genefesense, he provided reasonable
accommodations when the need was obvious. Whajilldstruggled to retain his balance and
almost fell during the walk and turn test, “Atenciotéated that test for Plaintiff's safety.” MSJ
Response at 3 (citing TrujillBepo. at 51:20-22 (Trujillo)}* When Truijillo struggled with the
finger dexterity test with his right hand, Atenaidministered an alphabet test, see MSJ Response at
6 (citing Atencio Depoat 75:23-25 (Atencio)}? an accommodation which Trujillo admits was
reasonable because it required mubitity, see Tr. at 6:15-21 (Kmedy). When Atencio arrested
Trujillo, he handcuffed him “with Isihands in the front of his bodg$ a “courtesy” to Truijillo and
for Truijillo’s “comfort,” MSJ § 17, at 5, an acconmatation which Truijillo “appreciate[d]” because
of his joint issues, MSJ { 18, at See Trujillo Depo. at 52:1-5 (“I'mgrateful that because of . . .
issues with, you know, arthritis in my shouldersl asuch that they fortunately cufffed] me in
front.”). Taking into account Atencio’s limited, ngesific knowledge of Trillo’s disahility, these

accommodations sufficiently addressed Trujillotszious manifestations of mobility impairment.

3The Defendants’ Statement of Undisputed Mat&acts, see MSJ 11 1-29, at 4-7, does not
assert that Atencio terminated the walk and tushfte Trujillo’s safety.In his Response, Truijillo
does not set forth this fact as an additional undisputed_fact, see MSJ Response at 1-20, thereby
giving the Defendants an opportunity to respont gge D.N.M.LR-Civ. 56.14). Truijillo’s general
discussion of the facts in his Response assertsevawthat “Atencio terminated that test for
Plaintiff's safety.” MS Response at 3 (citingdjillo Depo. at 51:20-22 (fLjillo)). Moreover, the
parties’ subsequent briefingadarguments at the hearing assumighout disputing this fact’s
accuracy. Accordingly, the Court willlyeupon this fact in its analysis.

%2The Defendants’ Statement of Undisputed Mat&acts, see MSJ 1 1-29, at 4-7, does not
assert that Atencio administerad alphabet test. In his ResponBeyjillo does not set forth this
fact as an additional undisputed fact, see M&pBese at 1-20, thereby giving the Defendants an
opportunity to respond to it, seeNDM.LR-Civ. 56.1(b). Trujillo’s general discussion of the facts in
his Response asserts, however, that “Trujillosiy well on an alphabet test.” MSJ Response at 6
(citing Atencio Depo. at 75:23-25 {éncio)). Moreover, the pariesubsequent briefings and
arguments at the hearing assume without dispthisdact’s accuracy. Accordingly, the Court will
rely upon this fact in its analysis.
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Trujillo objects, however, that Atencio should not@administered the Weand turn test or
the finger dexterity test in the first place -- tlesentially, it was obvious from the start that Truijillo
required an exemption from allahility-dependent field sobriety tests. See MSJ Response atl, 3, 5;
Tr. at 12:13-24 (Kennedy); Complaiffff 64-73, at 6. Isupport of thisontention, Trujillo argues
that “the observations Atencio made of Trujillo shlimg to get out of hisar and leaning on his car
revealed that John Trujillo was disabled,” MSJptesse at 1; that his missing right thumb revealed
that he could not perform the finger dexterity test, see MSJ Response at 3; Tr. at 12:21-24
(Kennedy); and that “a handicappedgard sign was visibly placed on the rear view mirror, in plain
sight of an officer approachingvahicle,” MSJ Response at 15.

The Court disagrees that théaets made it obvious that molytidependent field sobriety
tests were presumptively inappropriate. Wheenato first observed Trujillo stumble and lean on
his car, he already had “reasonadlspicion to conduct [] field sobtietests” based on Trujillo’s

admission to drinking two beersVondrak v. City of Las Grces, 535 F.3d at207 (citation

omitted). Truijillo’s apparent clumsiness only boleteAtencio’s initial suspion that Trujillo was
intoxicated and that field sobtjetests were necessary. Atemdid not, however, simply launch
into conducting those tests; inglede had Trujillo “perform a preliminary walk” to determine
whether Trujillo was capable of performing thdl fualk and turn test. MSJ Response at 3 (citing
Truijillo Depo. at 48:23-49:1 (Trujillo)}® Atencio determined that Trujillo performed adequately on

the preliminary walk, and began to administentlalk-and-turn test, see MSJ Response at 5 (citing

¥The Defendants’ Statement of Undisputed Mat&acts, see MSJ {1 1-29, at 4-7, does not
assert that Atencio had Trujillo perform a preliamypwalk. In his Response, Trujillo does not set
forth this fact as an additional undisputedtf see MSJ Response at 1-20, thereby giving the
Defendants an opportunity tosgond to it,_see D.N.M.LR-@i 56.1(b). Trujillo’'s general
discussion of the facts in his Respeasserts, howeverati‘Atencio . . . told [Truijillo] to perform
a preliminary walk.” MSJ Response at 3 (citirrgjillo Depo. at 48:23-49: (Truijillo)). Moreover,
the parties’ subsequent briefingsd arguments at the hearing asswntieout disputing this fact’s
accuracy. Accordingly, the Court wikly upon this facin its analysis.

- 104 -



Atencio Depo. 77:17-78:2 (Atencio, Kennedy)), but teated that test when Trujillo nearly fell, see
MSJ Response at 3 (citing Trujillo Depo. at 51:20-22 (Truijillo)). Trujillo asghat the test should
never have even been administebstause he told Atencio that his balance issues were attributable
to his mobility impairment._See MSJ Response(aitiig Trujillo Depo. at48:14-49:1 (Trujillo)).
Trujillo’s explanation for his appant manifestation of intoxicatiadoes not prove that his need for

an accommodation was obvious, however, becdfisers are generally noequired to accept an

arrestee’s innocent explanatifmm their conduct. See MundayJohnson, 257 Fed. App’x. at 134.

Indeed, Atencio asserts that DUI suspects frequatitijpute their apparent signs of intoxication to a
disability, and that he regularBdministers a preliminary walk tevaluate the veracity of their
allegation.” MSJ Response at 4 (citing AtenDiepo. at 33:4-34:25 (Kendy, Atencio)). Here,
Atencio investigated Truijillo’s asserted disability and initially concluded that Truijillo could perform
the walk-and-turn test; Atencio then terminategitést when Truijillo’s diability begaro obviously
inhibit his mobility. Thus, although Trujillo’s ihal clumsiness did not make it “obvious” that he

required an accommodation for the walk and test, Robertson v. Las Animas Cnty. Sheriff's

Dep’t, 500 F.3d at 1197, Atenciogiided an accommodation when that need later became obvious.
With respect to the finger dexterity test, Tllajs assertion that he obviously required an
accommodation from the test, see MSJ Response a Bedksherring. First, Trujillo performed the
test with both hands and not only his right hade MSJ § 12, at 5 (cigrrujillo Depo. at 49:5-16
(Sullivan, Trujillo)). Trujillo has not alleged thhe was incapable of performing the test with his
left hand; to the contrary, he contends thasumxessfully performed the test with that hand. See
MSJ Response § 12, at 11 (citing Trujillo Depo5@itl-22 (Sullivan, Trujillo)). Accordingly,
because Trujillo was able to perform the test waitleast one hand, theseno sound reason why the

test should not have been admirdastd at all. Second, Truijilldid, in fact, perform the finger
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dexterity test with his right hand in an anomodated fashion. See Trujillo Depo. at 50:2-18
(Sullivan, Trujillo). In his deposition, Trujillo stated that he pemied the test with his right hand
by touching his fingers to the bagkhis thumb -- and not his thunsb®stub” -- inthe order that
Atencio instructed. Trujillo Depo. at 50:4-15 (Sufliv, Trujillo). Trujillo contended that he was
thereby “able to perform [Atencio’s] task.” Ujillo Depo. at 50:14-18 (Sullivan, Trujillo). Thus,
Trujillo was not wholly incapablef performing the finger dexteritgst with his right hand. Third,
and finally, Trujillo admits that, when he struggleith the finger dexterity test, Atencio reasonably
accommodated his impairment by administerin@gi@habet test. See MSJ Response at 6 (citing
Atencio Depo. at 75:23-25 (Atengjdr. at 6:15-21 (Kennedy). Accordingly, Atencio responded to
Trujillo’s obvious manifestations of mobility impanent by switching to an alternative test that did
not require mobility.

Trujillo’s final assertion that his handicgpacard evinced an obvious need for disability
accommodations, see MSJ Response at 15, is likewaailing. Even if Atencio saw the placard,
it would not have alerted him todjillo’s specific impairments andhus, to his spéfic needs with
respect to accommodationBut another way, that Tjillo had a disability placard did not make it
obvious that he could not perfomobility-dependent field sobriety tests, because the placard could
have suggested any number of impairments. Caeaplaint 1 43-44, at 4¢serting that Trujillo
tried to present his disabilitygdard to prove unspecified “phgal limitations”). The placard put
Atencio on notice that Trujillhad some disability, however, aAtencio’s ensuing investigation
into Truijillo’s disability via the preliminary walknd walk and turn test helped him to ascertain the
disability’s legitimacy. _See MSJ Responsetdtiting Atencio Depo. at 33:4-34:25 (Kennedy,

Atencio)).
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All the above notwithstanding, Trujillo assettiat Atencio had knowledge that he required
an accommodation, because he “requested his walking cane multiple times to assist him in standing

and maintaining his balance.” MSJ RespondéatSee Robertson v. Las Animas Cnty. Sheriff's

Dep't, 500 F.3d at 1197 (stating that knowledgaroindividual’s need for an accommodation may
arise “because the individual requests an accommodation”)(citations omitted). Trujillo’s Complaint
indeed asserted that he made multiple requestsethiis cane. See Complaint § 38, at 4 (alleging
that, when he stepped out of bég, Trujillo “asked Deputy Atencibhe could retrieve his walking
cane from the trunk”); id. 1 42, 4t(alleging that, when he moved anfrom his car and began to
lose his footing, Trujillo “again askief he could retrieve his walking cane from his car”); id. § 68, at
6 (arguably implying that Trujillsequested to retrieve his catering the walk-and-turn test by
alleging that “Atencio refused to allow Plainttts retrieve his walking cane”). Trujillo's MSJ
Response, however, isolates only one such regndstot “multiple” requests as he posits. Namely,
in his general discussion of the easfacts, Trujillo asserts that, wh Atencio directed him to exit
his vehicle, “Trujillo asked Aterio if he could retrieve his carf MSJ Response at 3 (citing
Trujillo Depo. at 46:4-10 (fujillo, Sullivan)). Trujillo arguably implies that he made one additional
request -- that, when Atencio directed him to penfthe walk-and-turn test, he “knew he could not
perform this task, without his cane, due to hagdsis of neuropathy MSJ Response at 3 (citing
Trujillo Depo. at 51:19-22 (Trujillo)). The record domot suggest -- either explicitly or implicitly --
that a request was made during the walk-and{est, however. In his deposition, upon which the
MSJ Response relies, Trujillo stated that, “becadisbe neuropathy [the walk-and-turn test] was
just impossible.” Trujillo Depo. at 51:19-20 (Trig). Even resolving all reasonable inferences

from this statement in Truijillo’s favor, seeiht v. Cromartie, 526 U.S. at 550-55, it amounts to only

an expression of the reason thatijillo was unable to perform the walk-and-turn test; it does not
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support the proposition that Trujillo expressly requested to use higgang that test. As a result,
the MSJ Response does not articulate “multiple” retp®1SJ Response at 16, by Trujillo to use his
cane. The Court concludes that the MSJ Responseseeyis Trujillo’s currernversion of the facts,
because it relies on a more developed recordvlznin existence at the time the Complaint was
filed. Accordingly, although the Complaint allegedltiple requests by Trujillo to use his cane, the
Court concludes that Trujillo made only asiech request when he exited his vehicle.

Trujillo’s single request to use his cane, matihe outset of his encounter with Atencio, is
insufficient to support his reasdsla-accommodation-during-arreséich. The Court has already
explained that Atencio was entitled to act on hisomable suspicion that Trujillo was intoxicated

and proceed to conduct field sobriety testg ¥ondrak v. City of Las Cruces, 535 F.3d at 1207

(citation omitted), and that Atero first administered a “prelimary walk” to ascertain whether
Truijillo could perform the full walk-and-turn te81SJ Response at 3 (citing Trujillo Depo. at 48:23-
49:1 (Trujillo)). Trujillo’s perbrmance on the preliminary walkggested that he was capable of
performing the walk-and-turn test without the assise of a cane. See MSJ Response at 5 (citing
Atencio Depo. 77:17-78:2 (Atencio, Kennedy)). Indeed, when Atencio told Trujillo “you can walk
well enough to do this” based on Trujillo’s performea of the preliminarwalk, Trujillo responded
“[o]kay” and did not reiterate his request for tage. Trujillo Depo. at 48:23-49:1 (Truijillo). When
Trujillo subsequently struggled to retain Ihiglance during the full walknd-turn test, Atencio
terminated that test for Trujille safety. See MSJ Response &tiing Trujillo Depo. at 51:20-22
(Trujillo)). Thus, afteinvestigating and ascertaining the veracity of Trujillo’s mobility impairment,
Atencio accommodated that impairment by terriitathe field sobriety test which Trujillo’s
impairment affected. Had Atencio skipped the preliminary walk and moved directly to the walk-

and-turn test, the Court might reach the oppasiteslusion. It was not unreasonable, however, for
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Atencio to initially deny Trujillo the use of his cao investigate Truijillo’s disability, nor was it
unreasonable for Atencio to proceed to the walk4amnatest when Trujillo performed adequately
on the preliminary walk. Atencio acted on a reabtabelief, based on his initial investigation, that
Trujillo could perform the walk-arturn test without his cane, anbdanged course when Trujillo’s
mobility impairment visibly affected his ability to walk

Even assuming Trujillo also requested to hisecane during the walk-and-turn test, such a

request is not a “reasonable azenodation” under the ADA. J.H. v. Bernalillo Cnty., 806 F.3d at

1261 (citing 42 U.S.C. 8 12112(b)(5)(A)). A reqiessaccommodation is not reasonable if it would
“fundamentally alter the nature of the servipepgram, or activity,” 28 C.F.R. 8§ 35.130(b)(7), or
‘impose an undue hardship on the operation of fthegram,’ 28 C.F.R. 8§ 41.53.” Henrietta D. v.
Bloomberg, 331 F.3d 261, 281 (2d Cir. 2003)(bracketsiginal). Here, faiditating the use of a
cane during the walk-and-turn test would “fundamentalligr the nature of the” test. 28 C.F.R. §
35.130(b)(7). The walk-and-turn test, like the HGBL tées “designed to test a suspect’s physical
coordination.”_Pa. v. Muniz, 496 U.S. 582, 608 (1990). Allowing a suspect to use a cane during the
test would effectively eliminate the test’s usefgiebecause it would allow the suspect to conceal
visible signs of intoxication by artificially stabilizg their unsteady gait with the cane. Allowing the
use of a cane, moreover, would impose an “erttardship,” 28 C.F.R. § 41.53, on police officers
conducting field sobriety tests. dfficers were required to simpfgcilitate a susgct’s requested
accommodation without investigatingethieracity of the suspect’s marted disability, they would
never be able to conduct a meaningful inquiry mb@ther the suspect wiasoxicated, because the
suspect could claim an exemption from all tests bams of an unverified disdity. Further, here,

Trujillo’s alleged request to use a cane dutimg walk-and-turn test was not an accommodation
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request at all; rather, it was a regui®r Atencio to cease his investtgn into Truijillo’s disability
and administer the test in thay that Trujilo preferred.

Finally, it is worth emphsizing that Atencio terminated the only test for which Trujillo’s use
of a cane arguably would have been relevantsay that reasonaldecommodations are required
for a disability is to imply thahe requested accommodations mulsttesto the service or program

that the disabled individual is attempting tit@ss._See Sch. Bd. Of$¢au Cnty. v. Arline, 480

U.S. 273, 287 n.17 (1987)(stating, in the employntant context, that, “[wlhen a handicapped
person is not able to perform the essential functbtize job, the court muslso consider whether
any ‘reasonable accommodations’ by the employer would enable the handicapped person to perform

those functions”), superseded $tatute on other grounds as sthin Shiring v. Runyon, 90 F.3d

827 (3d Cir. 1996). For examplef & disabled individual uses a eélchair, courts might require

law enforcement officers to secure the wheelchaeéwhaking an arrestJ.H. v. Bernalillo Cnty.,

806 F.3d at 1261 (citing Gorman v. Bartch, 152 t309-10, 913). Other amples of reasonable

accommodations include providing a paraplegic arrestee with a wheelchair restraint during transport
and providing “the means of effective communigas to a deaf individual during an [sic] police

investigation.” _Estateof Saylor v. Regal Cinema#nc., 54 F. Supp. 3d 409, 425 (D. Md.

2014)(Nickerson, J.)(citing Gorman v. Bartch, 152 RBa12; Seremeth v. Bd. of Cnty. Comm’rs

Frederick Cnty., 673 F.3d 333, 339 (4th Cir. 2012))reid€rujillo’s request to use his cane related

only to his performance of the walk-and-turn testréhis no evidence that Trujillo also required his
cane to stand and perform the H@&St or the finger dexterity tesAccordingly, the propriety of
Atencio’s denial of Trujillo’s rguest should be measured glyidy the reasonableness of that
request as it related to the walkeaturn test. The Court has examined Trujillo’s request as it related

to the walk-and-turn test, and concludedttAtencio reasonablyenied the request.
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It is undisputed that, other than requestimguae during his initial encounter with Atencio,
Trujillo did not expressly request any additional accommodations. Astlemdants note, Trujillo
“spoke to several officers to arrange to havdriead take his car,” butever communicated a need
for “special accommodations due to his disahilitMSJ at 18 (citing Trujillo Depo. at 54:2-5
(Sullivan, Trujillo)). Trujillo, moreover, admittethat “he did not havany other communications
with officers at the scene of the DUI stop,” M&JL8 (citing Trujillo Depo. at 55:11-13 (Sullivan,
Trujillo)); that “he did not havany conversations with Defendaktencio from the traffic stop to
the Espanola Hospital,” MSJ at (8ting Truijillo Depo. at 56:3-5 (Sullivan, Trujillo)); that he “did
not ask for any accommodations at the hospik§J at 18 (citing Trujillo Depo. at 56:9-57:22
(Sullivan, Truijillo)); that he “did not have amijscussions with Atencio from the Hospital to the
Sheriff's department,” MSJ 4lt8 (citing Trujillo Depo. at 6@1-13 (Trujillo)); that, when his
handcuffs were removed to sign a document, he “did not ask for any accommodations . . . before he
was handcuffed again,” MSJ at 18 (relying on MiujDepo. at 60:11-17 (Trujillo)); and that,
finally, he did not ask either the transport driveftbe female officer wheisited him in his cell for
any accommodations,” MSJ at 18 (citing Trujillo Depo. at 61:12-14; 62:5-17 (Sullivan, Trujillo)).
Trujillo’s only answer to this versn of events is that “Atencio ke Trujillo cuffed the entire time
during the transport, during his timmethe hospital, and during hig in a cell.” MSJ Response at
3 (citing Trujillo Depo. at 57:15-25 (Sullivan, Trujillp Trujillo does not assert, however, that he
requested any adjustment to his handcuffs, nohéasticulated any such accommodations that, in
hindsight, should have been provided. Moreover, the Court has found it undisputed that Trujillo was
handcuffed “with his hands in front of his body”asaccommodation to his disability. MSJ {17, at
5. Absent some articulation of an accommodatignest that was denied, the Court concludes that

Trujillo’s disability was reasonably accommodated.
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In short, the Court concludes that,haligh Atencio had some knowledge of Truijillo’s

disability, it was not “obvious,” Robertson v.4 Animas Cnty. Sherif§ Dep’t, 500 F.3d at 1196-

97, that Truijillo required an accommodation for tiaability. Moreover, the Court concludes that,
although Trujillo initially requested to use his caAtencio was not required as a matter of law to
accommodate that request. Accordingly, the €oancludes that, pursuant to rule 56(a), the
Defendants are entitled to judgment as a maftéaw on Trujillo’s reasonable-accommodation-
during-arrest claim.

II. THE COURT DENIES SUMMA RY JUDGMENT AS TO TRUJILLO’S REMAINING
STATE LAW CLAIMS AND REMANDS THE CASE TO STATE COURT.

Trujillo requests that the Court remand his diateclaims to state court in the event it grants
summary judgment on his ADA Titleclaim. See MSJ Response at 17. Trujillo contends that the
Supreme Court and the Tenth Citduave a “preference for remantistate claims when federal

claims are dismissed.” MSJ §®nse at 17 (citing Armijo Wew Mexico, 2009 U.S. Dist. LEXIS

101917, at *4; Bd. of Cnty. Comm’ss Geringer, 297 F.3d at 1115). The Defendants counter that,

should the Court dismiss Trujillo’'s ADA Titl# claim based on a finding that probable cause
supported Trujillo’s arrest, Trujille state tort claims fail as a tber of law under the doctrine of res
judicata._See MSJ Reply at 11. The Defendargsetbre, oppose remanddassert that the Court
should resolve all of Trujib’s claims on the merits. See MSJ Reply at 12.

The Defendants’ objection to remand is unbwgi Res judicata or claim preclusion bars
relitigation of claims that were or could haween raised in an earlier action. See Yapp v. Excel
Corp., 186 F. 3d 1222, 1226-27 (10th Cir. 1999). Rdgata requires: “(1) the same parties or
parties in privity; (2) the same selof matter; (3) a final decisiontine first action; and (4) the first

decision was on the merits.” _Francoeur vSUBank N.A., 643 F. Apx 701, 706 (10th Cir.

2016)(citing_Kirby v. Guardian Life Ins. Co. of Am., 2010-NMSC-014, { 61, 231 P.3d 87). The
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Court’s grant of summary judgmieon Trujillo’s ADA claim does nosatisfy these requirements.
“Orders granting partial summajydgment or denying summanydgment are generally not final

appealable orders under 28 U.S.C. § 1291 .fidérson v. Seven Falls Co., 633 F. App’x 691, 694

(10th Cir. 2015)(quoting Poolaw Marcantel, 565 Bd 721, 728 (10th Ci2009)). Rather, “an

order of partial summary judgment is interlocytor nature.”_Am. CanoAss’n v. Murphy Farms,

Inc., 326 F.3d 505, 514 (4th Cir. 2003)(citing 11 Moore’s Fdd@mactice 8§ 56.40[3] (Matthew

Bender 3d ed.)). Here, the Cosrgjirant of summary judgment drujillo’s ADA claim is a partial
grant; Trujillo’s state law claims -- and thus thigylation -- remain intactlt is true that the Court

will enter final judgment ancomitantly with this memoranduapinion and order so that Trujillo
may appeal the Court’s denial oliederal claim, but the case continues; it would be odd to give res
judicata effect to an interlocutory order in thexgecase. Thus, the Court does not presently reach a

“final decision” with preclusive effects under tectrine of res judicataErancoeur v. U.S. Bank

N.A., 643 F. App’x at 706.

It is possible that the Defendants’ preclusiaguanent confuses res judicata with collateral
estoppel -- that they intend togaie that the Court’s decisionathAtencio had probable cause to
arrest Trujillo is preclusive as that issue in future cases. Whichever doctrine applies, however, the
Court’s decision does not presently have the pradweffects that the Defendants contend it has.
Collateral estoppel or issue preclusion “is the principle that ‘when an issue of ultimate fact has once
been determined by a valid and final judgment,idsate cannot again be litigated between the same

parties in any future lawsuit.”_Villareal Patton, 608 F. App’x 591, 5940th Cir. 2015)(quoting

Ashe v. Swenson, 397 U.S. 436, 44870)). As with res judicata, collateral estoppel’s requirement

that the prior action was “finally adjudicated on the merits,” Matosantos Commercial Corp. v.

Applebee’s Int'l, Inc., 245 F.3d 1301207 (10th Cir. 2001), is fatal the Defendants’ argument.
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The Court’s grant of partial summary judgment oujilio’'s ADA claim is “interlocutory in nature,”

Am. Canoe Ass’n v. Murphy Farms, Inc., 326 F.3d at 514 (citation omitted), leaving the case intact.

Although the Court’s probable-caugetermination may have preslue effects under the doctrine
of collateral estoppel in a futuoase, that determination is noeplusive in the same action. See

Villareal v. Patton, 608 F. App’x at 594 (stating tisaues determined by a final judgment are given

preclusive effect in “any future lawsuit”)(emphasis added)(citation omitted).
Having granted summary judgment on theralaihich invoked the Court’s federal question

jurisdiction under 28 U.S.C. § 1331, the Court, pursuant to 28 U.336.4&c), declines to exercise

supplemental jurisdiction over Trujillo’s remainiatate law claims. See Merrifield v. Bd. of Cnty.
Comm’rs, 654 F.3d 1073, 1086 (10th Cir. 2011)(holding, tinathe interest of comity, the district
court should have remanded a state law claim iaffeemissed the claims ovehich it had original
jurisdiction). The supplemental jurisdiction stat@@,U.S.C. § 1367, provides that a district court
may “decline to exercise supplen@jurisdiction over a&laim under subsection)(d . . . (3) the
district court has dismissed albgins over which it has originalijsdiction.” 28 U.S.C. 8§ 1367(c).
The Supreme Court and the Tenth Circuit have acledyed and even encouraged such aresult. In

United Mine Workers of America v. Gibbs, the Seie Court stated thgh]eedless decisions of

state law should be avoided botheaasatter of comity and to promote justice between the parties, by
procuring for them a surer-footed reading oflegayble law.” 383 U.S. at 726 (footnote omitted).
Thus, the Supreme Court concluded that, “if thdefal claims are dismissed before trial, even
though not insubstantial in a jurisdanal sense, the state claims sl dismissed as well.” 383
U.S. at 726. The Tenth Circuit has also stated ‘tHistrict courts shdd dismiss state claims
without prejudice after all federalains have been dismissed, pariely when the federal claims

are dismissed before trial . . . .” Bd. oft&nComm’rs v. Geringer, 297 F.3d at 1115 n.6. See
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Brooks v. Gaenzle, 614 F.3d 1213, 1229-30 (10th Zmid.0)(“[1]f federal claims are dismissed

before trial, leaving only issuex state law, the federal caushould decline the exercise of
jurisdiction by dismissing the casvithout prejudice.”)(interal quotation marks omitted).

The Court has considered its authority unded2ZBC. 8§ 1367(c) and weighed the values of
judicial economy, convenience, faigsg and comity. Inthcase, the Court believes that fairness to
Trujillo and comity suggest that it should remandjilia’s remaining claims tahe state court where

he originally filed them. The @rt previously has noted that “NéMexico state courts are more

experienced and knowledgeable about the contours of state law. Also, federal courts should strive to

avoid deciding issues of state lawhen, as here, it is possibledo so.” _Armijo v. New Mexico,
2009 U.S. Dist. LEXIS 101917, at *1The Court, moreover, recognizést Trujillo initially filed
this case in state court and that it was the Defaisdaho removed this casa the basis of federal
guestion jurisdiction; remanding this case would retuto the forum that Tujillo selected._See

Piper Aircraft Co. v. Reyno, 454 8. 235, 255 (1981)(noting) the context of a motion to dismiss

on the ground diorumnon conveniens, the “strong presumption in favof the plaintiff's choice of
forum”). Accordingly, pursuantto 28 U.S.C. &Igc), the Court declines to exercise supplemental
jurisdiction over Trujillo’s remaining state laslaims and remands the case to state court.

IT IS ORDERED that: (i) the Defendants’ Motion for Qualified Immunity and Summary
Judgment, filed June 7, 2016 (Doc. 34), is grantgzhmand denied in part; (ii) Trujillo’s federal
claim, asserted pursuant tdtl& Il of the Americans with Giabilities Act, 42 U.S.C. 88 12131-
12165, is dismissed with prejudicand (iii) the remaining state law claims and the case are
remanded to the First Judicialdbiict Court, Rio Arriba CountyGtate of New Mexico for further

proceedings.
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