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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

TERESA WILLIAMSON,

Plaintiff
V. No. 1:15-CV-958 JCH/LF

METROPOLITAN PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on tHe¥ang motions filed byPlaintiff: (1) First
Motion in Limine to Excludd?ost Hoc Medical Testimony (ECF No. 165); (2) Second Motion in
Limine to Exclude Pre-Accident Medical RecefCF No. 166); (3) Thir Motion in Limine to
Exclude Evidence of Previous Litigation (EQ. 167); and (4) FourtMotion in Limine to
Exclude Evidence of Collateral Source Paym¢BtSF No. 169). The Cotyrhaving considered
the motions, briefs, evidence, relevant law, and otherwise being fully advised, will deny the first,
second, and third motions in limine, andl\grant the fourth motion in limine.

l. First Motion in Limine to Exclude Post Hoc M edical Testimony

Plaintiff argues that in bad faith casesg tteasonableness of Mepolitan’s decision to
offer Plaintiff only $1,000 for her claim must be based on therimdtion it had at the time it
made its decision, and thus, medical testimarhysequently acquired, pelarly in 2016 from
Dr. Davis and Dr. Hermes, isrélevant and inadmissible. Piaif asserts that Metropolitan
cannot use their testimony to retroactively ifysits decision to offer Plaintiff only $1,000 in
settlement of her claim. Dr. Davis is a mediegpert for Metropolitarand Dr. Hermes was one

of Plaintiff’s treding physicians.
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Defendant notes that Plaiffitiis correct that in bad fidn cases the inquiry into
reasonableness is evaluated underdincumstances at the time, lmaintends that the testimony
of Dr. Davis and Dr. Hermes is nevertheless releva Plaintiff's breach of contract claim in
Count | for failure to provideunderinsured motorist (YIM”) coverage, Metropolitan’s
affirmative defense of fraud, and damages. Thart finds that the stimony of Dr. Davis and
Dr. Hermes may be admissible for purposes rothan the reasonableness of Metropolitan’s
decision, and therefore, will denyaiitiff's first motion in limine.See, e.g., Aragon v. Allstate
Insurance Co., 185 F.Supp.3d 1281, 1287 (D.N.M. 2016) (‘“fexover UIM benefits, Aragon
must prove the elements necessary for any negligence claim: duty, breach of duty, and causation,
and also damages that exceed the limits of ttiteegsor’s policy.”). The Court will evaluate the
admissibility of the testimony in the context of the presentation of evidSeeidiana Ins. Co.

v. General Elec. Co., 326 F.Supp.2d 844, 846 (N.D. Ohio 20@4Denial of a motion in limine
does not necessarily mean that all evidence cqitged by the motion will be admitted to trial.
Denial merely means that without the contextril, the court is unable to determine whether
the evidence in questiahould be excluded.”).

. Second Motion in Limineto Exclude Pre-Accident Medical Records

Plaintiff argues evidence of her pre-accideredical records is not admissible because
she was asymptomatic at the time of the accident. Defendant disputes that she was asymptomatic
and asserts that this Court already ruled thaptbeaccident medical reas are relevant to its
affirmative defense of breach of the insuranoet@act by fraud. Defendant additionally argues
that the records are relevant to Plaintiffsseawhich is based onehaggravation of a pre-
existing condition. Defendant contends that Plaintiff’'s new expertGeace, will testify that the

April 2012 accident caused an aggravation torfiféis pre-existing condition, and thus, the pre-



accident medical records are relevant to estaiblisthat the pre-existing condition existed in the
first place. The Court concludesatithe pre-accident medical reds are generally relevant and
may well be admissible as to one or moréh&f grounds highlighted by Defendant. The Court
will therefore deny the second motion in liminepgct to renewal atitl for objections to
specific medical records, which the Court wdkikcide in the context of the presentation of
evidence.

[I1.  Third Motion in Limineto Exclude Evidence of PreviousLitigation

Plaintiff seeks to exclude evidence retjag the litigationover the underlying car
collision against the tortfeasoBpecifically, Plaintiff seeks texclude (i) any testimony from
Jerry McClellan, the tortfeasor in the car accidamid his defense lawyer Lance Richards; (ii)
statements that Plaintiff made to Mr. McClels insurance carriernal defense lawyer; (iii)
communications between Thomadescall, Plaintiff's lawyer, and Mr. Richards regarding
settlement negotiations; and (iv) medicataels about which Meatpolitan questioned Mr.
Richards in his deposition. Plaifitargues the previous litigation st relevant to Defendant’s
decision to offer $1,000 in settlement or to the defense that Ms. Williamson deceived
Metropolitan.

Defendant asserts that the evidence from thenlyidg litigation is relevant to Plaintiff's
UIM claim, as one of the elements is thag ttortfeasor, Mr. McClellan, caused Plaintiff's
damages and that the damages are in excdsis pblicy limits. Defendant further argues that
evidence of communications between Plaintiftsiasel and Mr. McClellas’ defense lawyer is
relevant to Metropolitan’s firmative defense of policyhder dishonesty. For example,
Defendant contends that Mr. Richards’ testimaiily show Plaintiff's counsel was in possession

of voluminous prior medical records contradigtiMr. Mescall’'s assertion in his demand letter



that Plaintiff was asymptomatat the time of the accident.

Plaintiff's arguments peaitn to her bad faith claim, butdhtiff also has a claim in Count
| for breach of contract arising fromiliae to provide underinsured coveragee Compl. 4,
ECF No. 1-2. The Court will dey Plaintiff's third motion inlimine because Metropolitan has
established the possible relevancehef evidence from the previolisgation as toeither Count
| and/or to Metropolitan’s affirmative defense. The Court, however, will determine any
objections to the admissibility of specific evidenarising from the previous litigation in the
context of the trial and the presentation of the evidence.

V. Fourth Motion in Limine to Exclude Evidence of Collateral Sour ce Payments

In the Pretrial Order submitted by the partiBgfendant listed as a contested issue of
law: “To the extent Plaintiffs medical bdl are admitted, whether the proper measure of
damages for medical expense® avhat has been paid to eaplovider in full and final
satisfaction of the medical expenses.” ProposedriBl Order 7. Plaintifargues that this issue
has been conclusively decided by New Mexiourts, which have held that the appropriate
measure of medical expenses is the amount billed by medical service providers, not the
discounted amounts accepted as payment from éadthhinsurer. Plaintiff thus asserts that
Defendant should be prohibitedofn commenting or offering evéthce to establish that the
appropriate measure of medical expenses iadury Plaintiff is theamount actually paid.

Defendant asserts that there is a spliauthority on whether édence of write-offs
should be excluded from trial under the collatesource rule. Defendant argues that medical
providers routinely inflate invoes, knowing that insurers will paeduced amounts, so the best
evidence of the “reasonable expense” of mddieavices is the amount the medical provider

agrees to accept from someone as full paym Defendant therefore requests the Court



determine as a matter of law that the reasonalble v medical services is the amount paid and
accepted by the healthcare provider, or altéraelt the Court allow all relevant evidence
concerning the practices of medical practitienén submitting inflated invoices with the
expectation those invoices will be reduced|uding evidence of the write-off amounts.

The collateral source rule provides that paytmenade to or benefits conferred on an
injured party from a collateral source are omdited against the tortfeasor’s liabiliBrager v.
Campbell County Mem. Hosp., 731 F.3d 1046, 1058-59 (10th Cir. 20139e also Selgado v.
Commercial Warehouse Co., 1974-NMCA-093, | 14, 526 P.2d 430 (stating that New Mexico’s
collateral source rule is thatclpompensation received from a @itral source does not operate
to reduce damages recoverable from a wrongdo&” plaintiff may remver medical expenses
and lost wages incurred by a defendant's negtig, even though plaintiff may have had such
items paid for by insurance or otherwise,” auth a payment “should not diminish the amount
of damages recovered” by a plaintiff in action based on the defendant’s negligeBagdey v.
Jeffries-Eaves, Inc., 1966-NMSC-094, § 45, 414 P.2d 503. The rule allows a plaintiff to recover
more than the damages suffered from therypjbecause as a matter of policy, the wrongdoer
should not enjoy reduced liability becausee tplaintiff received compensation from an
independent sourcrager, 731 F.3d at 1059.

The “collateral source rule is an exceptito the rule agaihsdouble recovery.”
Sunnyland Farms, Inc. v. Central New Mexico Elec. Co-op., Inc., 2013-NMSC-017, | 48, 301
P.3d 387. Although one justification for the rule iatth gives a plaintiff the means to reimburse
the collateral sourceee id. T 49, the New Mexico Supreme Court gave further explanation for
why the exception exists everfifll reimbursement is not sought:

If the third party or collateral source dasst seek compensaii, its contribution
could benefit either theefendant, by reducing the rdages that the defendant



must pay, or the plaintiff, by allowing ehplaintiff to recover twice. In New

Mexico, the collateral sooe rule dictates that the contribution of a collateral

source must operate to benefit the piffimather than the defendant. “Whether

[the collateral contribution] is a gift oréhproduct of a contract of employment or

of insurance, the purposes of the parteeg are obviously bger served and the

interests of society are likely to be beterved if the injured person is benefitted

than if the wrongdoer is benefitted.™
Id. 1 50 (quotingMcConal Aviation, Inc. v. Commercial Aviation Ins. Co., 110 N.M. 697, 700,
799 P.2d 133, 136 (1990fee also McConnell v. Wal-Mart Stores, Inc., 995 F.Supp.2d 1164,
1169 (D. Nev. 2014) (“If a victim can remedy hsrm at a ‘bargaintrate, the ‘windfall’
represented by the difference belongs to thémijcnot to the tortfeas.”). The New Mexico
Supreme Court additionally natehat “‘double recovery™ is likly to be more egregious in
theory than in practice; in reality, plaintiffs rireeceive their full damages, since they must pay
attorney fees out of their damages,” and thusaatig a collateral sourcelsenefit to inure to the
injured party, rather than the tortfeasor, makesore likely that the plaintiff will be fully
compensatedunnyland Farms, 2013-NMSC-017, { 50.

The Tenth Circuit has held thabspital defendants, tortfeasors in a medical malpractice
case, could not receive the bBhstemming from discounts or we-offs of reduced medical
bills that came as a direct result of negatiagi between the plaintiff's medical providers and
Workers’ Compensatiortee Prager, 731 F.3d at 1058-59. IRrager, the hospital defendants
argued that the district erred excluding evidence of payments made by Wyoming Workers’
Compensation to the plaiffts medical-care providerdd. They asserted that the evidence of
discounts or write-offs is a more accurate reitet of medical expenses that the jury should
consider when determining the reaableness of the plaintiff’'s damagé&eeid. They contended

that evidence of write-offs should nfatl under the collateral-source ruld. at 1059. The Tenth

Circuit disagreed, concluding that the paymenqtsasely fell within thecollateral source ruléd.



The Prager court reasoned that to limit the plaffis damages to the amount paid by Workers’
Compensation “would confer an unintendedd ainappropriate benéf on the Hospital
Defendants,” because the write-offs reflect thgatiating power of the plaintiff's insurer, an
independent source, in requiring providers to take discounted reimburséin€unsequently,

it held that the district coudid not abuse its discretion in@xding evidence of the Workers’
Compensation paymentsl.

The parties here agree that New Mexico appeltourts have yet to address whether the
collateral source rule bars evidenof the amount the Plaintiéfmedical provider wrote off of
the medical bills pursuant to an agreement with Plaintiff's health insurer. Permitting only
evidence of the amount of medical services @md accepted by the healthcare provider, as
Defendant requests, would effectively reducedhmages recoverable from the tortfeasor based
on a benefit received from a collateral sourcairf@ff paid premiumgor UIM coverage, which
is intended to place her in the same position stiddvhave been in if the tortfeasor had carried
the same liability coverage, and thus, thke should equally @ply in this caseCf. Lomax v.
Nationwide Mutual Ins. Co., 964 F.2d 1343, 1346-47 (3d Cir. 1998pplying Delaware law in
holding that collateral@irce rule applied to action to re®w uninsured motorist benefitSee
also McCarty v. Liberty Mutual Ins. Co., No. 15-CV-210-R, 2017 WI676459, at *5 (D. Wyo.
Feb. 3, 2017) (unpublished) (“the mafp of state supreme courtsat have squarely addressed
the issue have applied the eddral source rule when detening coverage under UI/UIM
policies”) (and cited cases).

The policy reasons behind thellateral source doctrine compel the conclusion that the
evidence of the write-offs should be excludedas to safeguard tlwellateral source doctrine

and avoid jury confusion on the issue of mrableness of the medical expenses. Having



considered New Mexico law on the collateralusce rule generally, artthe authority from the
Tenth Circuit and other courts,ishCourt concludes that the WeViexico appellate courts are
likely to apply the collateral soce rule to the situation heead would exclude evidence of the
amount Plaintiff's medical providenrote off pursuant to an agreement with Plaintiff's health
insurer. Cf. Felts v. Board of County Commissioners of Valencia County, No. 13-CV-1094-
MCA/SCY, 2017 WL 3267742, at *5 (N.M. July 31, 2017) (holding that “jury's determination
of the reasonable value of Plaintiff's healthecakpenses should be based on a presentation of
the amount billed, rather than the amopaid by Medicaid on Plaintiff's behalf’Ripkinsv. TA
Operating Corp., 466 F.Supp.2d 1255, 1261 (D.N.M. 2006) (“New Mexico's recognition of the
collateral source rule and devpinent of that rule suggestsathNew Mexico courts would
characterize the write off amouas a benefit or contribution geived by the plaintiff from a
source collateral to the tortfeasor.”).

As the district court itMcConnell v. Wal-Mart Sores, Inc., explained:

The collateral source rule has always beentroversial, but it is not for this

Court to create exceptions to it, ané thourt estimates that the Nevada Supreme

Court would not create an exceptionrdneanyway. Defendant may attempt to

prove at trial that the amounts billday Plaintiff's medical providers were

unreasonable in-and-of-themselves—assunidefendant has experts to provide

such testimony—but Defendant may not untler collateral source rule argue

that any amount written down is necessauityeasonable by the very fact that the

amount was written down. Again, the rulecognizes that a tort victim may

receive a “windfall,” but thatvindfall belongs to the vigh, not to the tortfeasor.

The Court simply cannot find a convincingtionale to exclude evidence of the

partial satisfaction of a tort victimtert-related bills by a third-parfyayor but not

to exclude evidence of the partial satisfaction of the very same bills by a third-

party payee. In both cases, a tort victim hemmedied his harm at a bargain rate

yet stands to recovelamages from the tortfeasor at full price.
995 F.Supp.2d 1164, 1171 (D. Nev. 2014) (emphasis in original).

The Court’s ruling nevertheless does natvent Defendant from introducing evidence

that the reasonable value of medical servicenois reflected by thdilled amounts or that



chargemaster rates are generally inflated. &mample, Defendant can question the records
custodian witnesses about the practice of imftatnedical invoices in the expectation that fees
will be reduced. The collateral source rule does not restrict evidence concerning the
reasonableness of expenses for medical sergiessrally, but it does s&rict the admission of
evidence of the amount of write-downs Plaintiff tlas injured party, receideas a benefit from a
source separate from the tortfeasor.
IT ISTHEREFORE ORDERED that
1. Plaintiff's First Motion in Limine toExclude Post Hoc Medical TestimorgQF No.
165) is DENIED:;
2. Plaintiff's Second Motion in Limine t&xclude Pre-Accident Medical RecordsQF
No. 166) is DENIED;
3. Plaintiff's Third Motion in Limine to Exlude Evidence of Previous LitigatioBCF
No. 167) isDENIED; and
4. Plaintiffs Fourth Motion in Limine toExclude Evidence of Collateral Source

PaymentsECF No. 169) is GRANTED.
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