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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
THERESA WILLIAMSON,
Plaintiff,
V. CIV 15-0958 JHR/LF

METROPOLITAN PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Defendant Metropolitan Property and Casualty
Company’sMotion in Limine to Exclude th&estimonyof Plaintiff's Expert Thomas G. Grace,
M.D. (Doc. 202, filed April 19, 2018. Having considered the parties’ positiond ahpertinent
authority, the Court willdeny the Motionexcept as to Dr. Grace’s opinion that the collision
underlying this case caused Plaintiff's current symptoms.

) BACKGROUND *

Plaintiff Theresa Williamson was reanded on April 27, 2012, by a thiparty. Plaintiff
complained of spasms in her right arm and shoulder through her neck, denying that eberha
previously injured her shoulder and neélkter settling with the third party’s insurance company
for $43,000.00, she turned to her own insuBefendant Metropolitan Property and Casualty
Company, claiming underinsured motorist benefits. As part of the claimssprddefendant
required Plaintiff to undergo an Independent Medical Examination (“IME”) withduglas

Slaughter.

! The facts of this case have been set forth in prior Memorandum Opiniorraeds @sued by this Couiee
Docs. 141, 142, 144. Unless otherwise stated, the facts presented here are taken from tfe iour©pinion,
dated June 14, 201Doc. 142
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The IME took place on October 18, 2013. Plaintiff reported to Dr. Slaughter that she
began experiencing neck and low back ghmday after the collision and that she hadack
and neck pain symptoms prior to After completing the IME, Dr. Slaughter opined that the
collision exacerbated a pexisting degenerative condition in Plaintiff's cervical and lumbar
spine.Dr. Slaughter further opined “that this claimant could undergo further lumbar facks bloc
and potential radiofrequency ablation to assist in the paief 'ebm her degeneratiomvhich
reportedly she was asymptomatic from prior to the motor vehicle collision. dhig also be a
reasonable treatment in the cervical spifefendant subsequently paid Plaintiff $10,000.00 for
medical payments pursuant to the MedPay benefits in its policy.

On July 14, 2015, Plaintiff's counsel sent Defendant a letter notifying it of thensextit
of Plaintiff’s third-party claim and offering to settle her fugarty underinsured motorist claim
for $207,000.00(the remaining policy limits) Plaintiff basedher offer, in part on Dr.
Slaughters IME report, reasoning that Dr. Slaughter's recommended future méediahent-
cervical facet blocks and lumbar facet bloeksultiplied over Plaintiff's life expeeincy, would
exceed the underinsured motorist policy limvttien coupled with Plaintiff's past medical
treatmentwhich totaled$37,125.00Defendant, however, excluded future medical costs from its
calculation of Plaintiff's damages. Relying on the fHwt it had paid $10,000.00 in MedPay
benefits, and that Plaintiff had received $43,000.00 from the third party, Defendant offere
$1,000.00 to settle Plaintiffs claimunderinsured motorist claimPlaintiff disputes the
reasonableness of the offer anedilsuit against Defendant for breach of its insurance duties.

During discovery, Plaintiff averred that she had no preexisting conditionsdrétatesr

cervical or lumbar spinddowever,Defendant discovered past medical records indicating that

2 Specifically, Plaintiff asserted claims for breach of contract, breach ofdigututy, breach of the covenant of
good faith and fair dealing, violation of New Mexico's Unfair InsuraRcactices Act, and violation of the Unfair
Practices Act.



Plaintiff had back pain and sciatica on and off for years beforealhsion. Defendant submitted
this additional information to Dr. Slaughter, who authored an affidavit on Jah@aR016. In
this affidavit, Dr. Slaughter explained that leisginal IME was basé on information Plaintiff
provided; that she reported she had no symptoms in her back or neck prior to the collision; and
that his subsequent review of her prior medical records suggests thatffaoh& long history
of prior back and neck symptoms, dating at least to 2004. Based upon his review of this
additional information, Dr. Slaughter now believes that Plaintiff does not needusthgrf
treatment as a result of the collision.

Plaintiff hired an expert, Dr. Brian M. Shelley, to rebut Dr. Slaughter’s affidbn his
expert report, Dr. Shelley opined that there was no evidence that Plaintifbhi@tlious severe
back pain and/or sciatica right before the collision; the records indicateethbaseline pattern
was intermittent with the pain generally responsive to treatment. That patteBhdlley stated,
contrasts with the more severe and continuous back pain and right lower extyenptpras
after the collision for which more intensive treatment and pain management teshmigte
recommaded.

Defendant moveth limine to excludeDr. Shelley’'s testimonySee Doc. 112The Court
District Judge Herrera presidingranted Defendant’s Motion in part on September 28, 204¢.
Doc. 144 Pertinent here, Defendant did not challenge Dr. Shelley’s qualificatidnat 12.
Instead, Defendant argued that Dr. Shelley’s opinion was not reliable because netha
reviewed hundreds of pages of Plaintiff's medical records and other relevamatibn.ld. at
13. The Court found that Plaintiff had met her burden of showing that Dr. Shelley hadizpeci
medical knowledge, that he based his opinion on sufficient facts and data, and that he had

reliably applied the facts contained in Plaingffmedical records to arrive at his opinion that



Plaintiff had an aggravation of her low back pain due to the collistbrat 14. As such, the
Court concluded that “Dr. Shelley’s opinion would be helpful to the jury in assessing whether
Metropolitan actedeasonably in its consideration of Dr. Slaughter’s findings in the IMBoOR

in making its settlement offer. Consequently the Court [found] that Plaintiff hraft]the
threshold burden of reliability to permit Dr. Shelley to testify whether Dr. &tadg opinions

and statements set forth in his IME Report and his Affidavit, respectivelysumported by the
records upon which Dr. Slaughter relied to make thédh.To the extent that Dr. Shelley did not
review all of Plaintiff's postollision recordsand lacked other foundational information, the
Court held that “[s]uch facts provide fertile grounds for ci@samination at trial, but go to the
weight, not the admissibility, of Dr. Shelley’s testimdnid. at 15. However, based partly on
Plaintiff's concessions, the Court excluded Dr. Shelley’s testimony concerning thd causa
connection between the collision and Plaintiff's current symptdanat 1415.

For reasons not pertinent here, the Court granted Plaintiff's Motion to subdbtut
Thomas Gace for Dr. Shelleyon February 28, 2018Doc. 194 Defendant sbsequently
withdrew Dr. Slaughter as a witnegxcs. 161(Defendant’s Witness Listp14 (Pretrial Order).
Then,Defendant filedhe instanMotion, seeking to exclude Dr. Grace’s testimony from trial on
three primary grounds: (1) “Dr. Grace’s perceptions regarding Dr. SlaigghME and
subsequent Affidavit do not require any scientific, technical, or other spedidmwledge that
will assist the jury”; (2)*Dr. Grace’s opinion that the accident caused an aggravation of a pre
existing degenerative spinal condition is not based on sufficient data to be rekatale(3) Dr.
Grace’s testimony will unfairly prejudice Defendant and will cmaf and mislead the jur§ee
Doc. 201at 7, 9, 11 (capitalization omitted). Defendant concludes that “[n]Jone of the opinions

Dr. Grace provided in his report or deposition testimony would assist the junderstanding



the evidence or any fact at issue in this cake.at 13. As such, Defendant moves the Court to
prohibit Dr. Grace from offeringny opinion testimony at trial in this matted. at 14;see Doc.
210 (Reply).

Plaintiff's response takes a much narrower view of Dr. Grace’s testinaogyng that
Defendant has created a “false issuadc. 207at 1. Quoting from her Motion to replace Dr.
Shelley with Dr. Grace, Plaintiff points out that Dr. Grace was meant toynmepeat what was
stated by Dr. Shelley and would “also explain to the jhat Defendant’s physician stated in
his IME report; in other words, Plaintiff's expert will explain all the meldiaaguage.’ld. at 2
(quoting Doc. 145at 4). Plaintiff argues that despite this description of Dr. Grace’s intended
testimony, Defendant insisted on asking Dr. Grace to opine as to causation in hisatepasit
Moreover, Plaintiff notes that Defendant is not challenging Dr. Gracetdical experse. Id.
However, taking one step further to demonstrate the harmlessness ofabe’sGestimony,
Plaintiff summarizes the approximately 16 questions she intends to askabDe & trial See id.
at 36. Most basically, these questions ask Dr. Grace to define medical terminologyhisffe
opinion as to whether he thought Plaintiff's beliefs were reasonable, anateakthintiff's
decision to lito her personal physician about the cause of her j[ghim other words, Plaintiff
does not intend to hau@r. Grace testify as to causation, except to the extent that he is opining
that Dr. Slaughter revised or recanted his IME findiigg® id. see alsdoc. 1512 (Dr. Grace’s
Repon).

Defendant’'s Reply accuses Plaintiff of creating a moving targetjngrdhat Plaintiff
“‘once again changes the scope of Dr. Grace’s proffered testimbog.”210at 1. Defendant
argues that, as such, Plaintiff fails to show how Dr. Grace’s testimonyasglst the jury,

requires specialized knowledge or training, “or has any foundation to support an opinion



regarding whether the accident at issue caused an aggravation oekxspiregy condition to
Plaintiff.” 1d. Defendant further argues that Dr. Shelley never offergtihteny or statements in
his expert report regarding the medical terminology contained in the dM&n Plaintiff's
decision to lie to her person physicidd. at 3. Defendant concludes that “[b]Jecause Plaintiff
now appears to concede Dr. Grace will nestify regarding causation or his perceived
discrepancies between Dr. Slaughter’'s IME report and affidavit, this Courtdséxciude Dr.
Grace entirely.’ld.

1) LEGAL STANDARDS

Federal Rule of Evidence 402 proclaims that “relevant” evidence is adrajssibject to
certain exceptionsFed. R. Evid. 402Under Federal Rule of Evidence 401, evidence is
“relevant” if “it has any tendency to make a fact more or less probable thauld \Wwe without
the evidence; and the fact is of consequence in determining the action.” Fed. R. Evid. 401. The
Court may only exclude relevant evidence “if its probative value is suladtgoutweighed by a
danger of one or more of the following: unfair prejudice, confusing the issues, misléagling
jury, undue delay, wasting time, or needlessly presenting cumulative exitd&rec. R. Evid.
403.

Federal Rule of Evidence 702 governs the admissibility of expert opinion tegtimon
providing that:

A witness who is qualified as an expert by knowledge, skill, experience, training,

or education may testify in the form of an opinmmotherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help th

trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product eliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.



Fed. R. Evid. 702. Rule 702 incorporates the principlesDalibert v. Merrell Dow
Pharmaceuticals, In¢509 U.S. 579 (1993), arlumho Tire Co., Ltd..vCarmichael 526 U.S.
137 (1999), to ensure that proffered expert testimony, eversaientific and experienegased
expert testimony, is both relevant and reliable. Fed. R. Evid.Ad&asory Committee Notes to
the 2000 Amendments.

Kumhomade clear that Rule 7Géhd Daubertgovernall expert opinion testimony, not
just that which is based on scientific principles. 526 U.S. at W&8er Daubert this Court
should generally focus on the expert's methodology rather than the conclusions fategener
Daubert 509 U.S. at 595Thus,the Supreme Court articulated a list of factors that weigh into a
district court’s reliability determination: (i) whatr the method has been tested; (ii) whether the
method has been published and subject to peer review; (iii) the error rate; (iv)steaaof
standards and whether the withess applied them in the present case; and, (v) hdetiteess’
method is gnerally accepted as reliable in the relevant professional or technical comrtlunity
at 59495. The Court inKkumhoheld that these factors might also be applicable in assessing the
reliability of nonscientific expert testimony depending upon “the particular circumstances of th
particular case at issue.” 526 U.S. at 150. However, these factors armer meithusive ar
dispositive.ld. at 151.“Regardless of the specific factors at issue, the purpoe @faubert
inquiry is always to make certain that an expert, whether basing testimony upon professional
studies or personal experience, employs in the courtroosathe level of intellectual rigor that
characterizes the practice of an expert in the relevant’ fidlshdge v. Cotter Corp.328 F.3d

1212, 1222-23 (10th Cir. 2003) (quotiigmhq 526 U.S. at 152).



The Court has significant discretion in how to exerdisegyatekeeping roldd. at 1228
While a Daubert hearing is sometimes required, it is not where the Court has “sufficient
evidence to perform the taskd. (quoted authority omitted).

1)} ANALYSIS

To begin, theCourt will permit Dr. Grace to define and explain the medical terminology
in Dr. Slaughter’s reportn some cases, expert testimony is appropriate to educate the jury as to
general principles without ever attempting to apply these principles to theispacis of the
case.SeeFed. R. Evid. 702Advisory Committee Notes to thi2000 Amendments. As Judge
Browning has stated|[e]xpert witnesses are routinely permitted to testify about the definition of
terminology used in specific fieldsUnited States v. Rodelle&CR 142783 JB, 2014 WL
6634310 at *33 (D.N.M. 2014) (collecting casese, e.g.United States v. Kamahelé48 F.3d
984, 998 (10th Cir. 2014) (permitting an expert to define and explain tgamgnology).“For
this kind of generalized testimyg, Rule 702 simply requires that: (1) the expert be qualified; (2)
the testimony address a subject matter on which the factfinder can be dsgiatedxpert; (3)
the testimony be reliable; and (4) the testimony ‘fit' the facts of the caeel.”R. Evid. 702,
Advisory Committee Notes to the 2000 Amendments.

Defendant does not challenge Dr. Grace’s qualifications. As such, the Court nplgt sim
consider whether his testimoag to the medical terms contained in Dr. Slaught®&fE Report
and dfidavit will be helpful to the jury in the context of this caseeUnited States v.
McDonald 933 F.2d 1519, 1522 (10th Cir. 1991Rule 702 thus dictates a commeanse
inquiry of whether a juror would be able to understand the evidence without specialized
knowledge concerning the subjegt.Having reviewed the documents at issue, the Court finds

that it will. As such, it will not completely exclude Dr. Grace from testifying at trial.



A) Dr. Grace will not be permitted to opine as to causatiorbetween Plaintif's
current symptoms and the subject collision; however, he will be permittedo
discuss discrepancies between Dr. Slaughter's IME report and subsequent
affidavit, including his original opinion that Plaintiff aggravated her pre-existing
condition(s).

In her Response, Plaintiff agrees that Dr. Grace does not have sufficienbrfatdsa
from which to form an independent expert opinion regarding whether the accident at issue
caused her alleged injuries or an aggravation of heexisting condition.SeeDoc. 207at 1.
Plaintiff posits that this is not the reason Dr. Grace was hired; rather, Plairgd Dr. Grace to
“explain to the jury what Defendant’s physician stated in his IME report; herotvords,
Plaintiff's expert will explain all the medical languag#dl. at 4.

Clearly, Dr. Grace was hired to do more tima@relyexplain the medical language in Dr.
Slaughter’s IME report and affidavit. Dr. Grace, like Dr. Shelley, wasdhicecounterDr.
Slaughter’s statements in his affidavit. To vidt, Grace’s gpert report concludes that, in his
opinion, “Dr. Slaughter’s Affidavit of 01/19/2016 is an attempt to recant portions of hi©psevi
independent medical evaluatioarfmrmed in October of 2013Doc. 151-2at 3.

Defendant argues that Dr. Grace went a step further iaxipiert report andeposition,
testifying that “based on Dr. Slaughter's IME report, Plaintiff sutfema aggravation of a pre
existing condition from the accident at issu8&eDoc. 201at 9. Defendant argues that Dr.
Grace’s opinion as to causation is not based on sufficient-fdiggg that it is based primarily
upon Dr. Slaughter's IME repor&ee idat 1611. In support of its position, Defendant cites the
advisory committee notes to Rul®Z, contending that, in the Tenth Circuit, “assessment of the
sufficiency of factual information relied upon by the expert is quantitative, natajive.” 1d. at

10 (citingUnited States v. Laudef09 F.3d 1254, 1264 n.5 (10th Cir. 2009he Court atges

with this statement of the lavlieeFed. R. Evid. 702Advisory Commitee Notes to the 2000



AmendmentsHowever,the full language of the 2000 Advisory Committeetdés contemplates
Dr. Grace’s reliance on Dr. Slaughter’s opinion, even in reaching his own concluStuts
702 calls for a quantitative rather than qualitative analysis. The amendmeng¢sdbair expert
testimony be based on sufficient underlyitfgcts or data. The term‘data’ is intended to
encompass the reliable opinions of othgrets” Fed. R. Evid. 702Advisory Committee Notes
to the 2000 Amendmen{emphasis added)

In other words, there is nothing improper about Dr. Grace relying on Dr. SlaugMer’s |
report in forming his own opinions in this case, so long as his methodology was stifficie
reliable Yet Defendant does not challenge Dr. Grace’s methodology, nor colidtitis case,
Dr. Grace was not asked to render an opinion as to causation. Rather, he wakteetas@ond
to Dr. Slaughter'sopinion and subsequent recantation. That is precisely what he did. While
Defendant complains that Dr. Grace does not have sufficient facts or data befdcerender
an opinion on these issydhe Court finds that he doeSeeRivera v. Volvo Cars of N. Am.,
LLC, 2015WL 11118065, at *4 (D.N.M. May 28, 2018)An expert opinion must be based o
facts that enable the expert ‘to express a reasonably accurate conclusion a3 toppagecture
or speculation busibsdute certainty is not required.””) (quotirtgieffer v.Weston Land, Inc90
F.3d 1496, 1499 (10th Cir. 1996)). Like Judge Herrera found in ruling on Defendant’'s Motion to
exclude Dr. Shelley, the absence of supportive facts preofaodieler for crossexamination, but
ultimately go to the weight, rather tharethdmissibility, of Dr. Grace’s opinions.

Therefore, the Court will deny Defendant’s Motion to the extent that it segk®¢lude
Dr. Grace from testifying that, based on Dr. Slaughter's IME, Plaintffesed an aggravation.
However, based on Plaintiff's concession, the Court will not permit &race to testify

concerning acausal connection between the accident and Plaintiff's current symp&eas.

10



Faure v. Las Cruces Med. Ctr., LL.2017 WL 3706369, at *2 (D.N.M. Aug. 22, 201(7The
proponent of the expert bears the burden of satisfying R and establishing the admissibility
of the testimonyy]”).

B) The evidence is not outweighed by the prejudice contemplated by Rule 403.

Finally, Defendant argues that Dr. Grace’s testimony will mislead or conhesjury,
and, therefore, should be excluded under Rule 403. Specifically, Defendant posits that
“[a]llowing Dr. Grace to testify as to what Dr. Slaughter's IME repord affidavit state,
something the jury is capable of doing, will be misleading and confusing to the jurgcaupe]

[ijt will invite the jury to substitute the ‘expert’ opinion regarding the contents of those
documents for its own evaluation and determinatidddc. 201 at 12. The Court is not
persuaded.

“The Court should liberally admit expert testimony and has broad discretion inndecidi
whether to adimb or exclude expert testimonyFaure v. Las Cruces Med. CtLLC, 2017 WL
3706369, at *3 (D.N.M. Aug. 22, 2017gitations omitted).The “exclusion of evidence under
Rule 403 that is otherwise admissible under theertules is an extraordinary remedy and
should be used sparinglyUnited States v. Small605 F.3d 765, 787 (10th Cir. 2010)n
performing the 403 balancing, the court should give the evidence its maximum @asona
probative force and its minimum Emable prejudicial valueDeters v. Equifax Credit Info.
Servs., InG.202 F.3d 1262, 1274 (10th Cir. 200@vidence is not unfairly prejudicial simply
because it is damaging to an opponent’s cddeited States v. Carawa$34 F.3d 1290, 1301
(10th Cir. 2008) (quoted authority omittedjather, “[tjo beunfairly prejudicial, the evidence

must have ‘an undue tendency to suggest decision on an improper basis, commonly, though not

11



necessarily, an emotional oneUhited States v. Carawa$34 F.3d 1290, 1301 (10th Cir. 2008)
(quoting Fed. R. Evid. 403, advisory committee notes) (emphasis in original).

Defendant has not shown that it will be unfairly prejudiced by Dr. Grace’s texper
testimony in this cas@.he Court agrees that the issue is complicated, and that the line between
Dr. Grace’s permissible opinion testimony and that implying caus&ioRlaintiff's current
symptomsis a fine one. However, the Court errs in favor of admitting Dr. Grace’s exper
testimony. The probative value of Dr. Grace’s testimontyigh given the parties’ dispute as to
whether Defendant’s offer to settle Plaintiff's claim was reasonable, espeumll that Dr.
Slaughter has been withdrawn as a witness. This probative walweighs any potential
confusion the jury may suffer. Moreover, a carefully crafted jury instructnmuld assuage
Defendant’s concerns about the jury misusing Dr. Grace’s testirBaeifed. R. Evid. 105.

IV)  CONCLUSION

The purpose of the Federal Ruleskidence is to ascertain the truth and secure a just
determination in every proceedinged. R. Evid. 102Here, Defendant seeks to exclude
Grace’s testimony in its entirety. However, Defendant does not challengeslévance or
reliability of Dr. Grace’s opinions, instead challenging them on the grounds that Dr. Grace has
not reviewed sufficient facts or data and that his testimony will not be helpfuletguiia.
However, now that Defendant has withdrawn Dr. Slaughter as a trial withisssnpeative that
the jury be informed as to the medical terminology underlying his IME report andaeifi
Moreover, Dr. Grace will permissibly explain the differences in the twomeats, and explain
his opinion— that Dr. Slaughter recanted his own IME fimgs after reviewing Plaintiff's

medical records.

12



“The plaintiff need not prove that the expert is undisputably correct or that the’&xpert
theory is ‘generally accepted’ in the scientific community... Insteadpldnatiff must show that
the method employed by the expert in reaching the conclusion is scientificatig and that the
opinion is based on facts that satisfy Rule 702’s reliability requiremébtebel v. Denver and
Rio Grande Western R. Ca346 F.3d 987, 991 (10th Cir. 2003) (quoted authority omitted).
Defendant has failed to show that Dr. Grace’s proffered expert testimatmeg iproduct of
unreliable methodsand any deficiencies it has identified in his testimony are best reserved for
crossexamination.

Wherefore, Defendant’s Motion in Limine to Exclude the Testimony of Plam@dKpert
Thomas G. Grace, M.DDc. 20), is hereby granted in part and denied in part. The Court will
allow Dr. Grace’s testimony as to the medical terminology at issue in Dr. SlasgME& report
or affidavit or his opinion that Plaintiff suffered an aggravation of herepisting medical
condition. However, Dr. Grace will be precluded from testifying that the aoiliaused
Plaintiff’'s current symptoms

SO ORDERED.

NS

Jerry H. Ritter
U.S. Magistrate Judge
Presiding by Consent
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