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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

JAMES M. DAY,
Petitioner,
V. No0.1:15-cv-01044-JCH-KRS
NATURAL RESOURCES CONSERVATION
SERVICE,an agency withiTHE UNITED
STATES DEPARTMENT OF AGRICULTURE,

Respondent.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on PetiticA@pellant James M. Day’s Appellate Brief in
Chief filed on June 30, 2016 pursuant to the judicial review provisions of the Administrative
Procedure Act (“APA”), 5 U.S.C. 88 701-70BeeECF No. 16 (“Pet'r's Op. Br.”) The dispute
between Day and the Natural Resources Conservaervice (“NRCS” ofAgency”) centers on
whether NRCS properly terminated Day’s Cornaéipn Stewardship Program (“CSP”) contract
and required Day to repay $160,000 in program fisrthat he receied under the contracsee
Joint Status Report, ECF No. 11. Having revietvedAdministrative Record and considered the
parties’ arguments in the petition and briefs, @uairt finds that NRCS acted in accordance with
the law in determining that Day was requiredrédund all CSP payments made to him, and
therefore affirms the Agency’s decision. T@eurt additionally affirms the National Appeals

Division Director’'s Determination that as not entitled to equitable relief.
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FACTUAL BACKGROUND?

The Court summarizes the factual and procedhistdry of this case, describes the relevant
standard of review under the APA, and then performs its analysis.

Day is a rancher in New Mexico andfranchisee owner of rent-to-own storé&ee
Administrative Record at ARO0119. He had a general sensehisf business affairs such as
income and losses, but not a detailecdbaoting-level knowledge of such informatidd. atAR-
000059. Day therefore relied on an accountant to geahis taxes and financial affairs and to
calculate his Adjusted Gross Income (“AG#Nd to prepare and &md his tax returngd.; id. at
AR-000119. With his accountant’s helpay routinely amended his tasturns to carry back losses
from one tax year to a prior tax yeht. at AR-000059.

In 2006 and 2007, Day’s franchisesimess was not performing iveso he sold several of
his stores back to the franchigdd. This sale to the franchisorsidted in a large capital gain for
Day in 20071d.

In September 2009, NRCS contacted Day and encouraged Day to enroll in the CSP
program.d. “The purpose of CSP is to encourage predsito address prioritggsource concerns
and improve and conserve the quality and condition of natural resources in a comprehensive

manner by ... [ulndertaking additional consereatactivities; and [] [mproving, maintaining,

Ln presenting the relevafectual background, the Court “agtfs] the agency’s factual
findings if those findings are supported by gahsal evidence on thecord as a whole.”
Arkansas v. Oklahom&03 U.S. 91, 113 (1992) (emphassoved). The following facts found
by the Administrative Judge are usyguted unless otherwise noted.

2 In his Brief in Chief Day says he sold “one” i stores back to the franchisor whereas the
Administrative Judge found that Day soleéteral” stores back to the franchisBeeAR-
000059. The Court acknowledges this distinctionrtmiés that it has no legal impact on the
Court’s analysis.



and managing existing conservatiactivities.” 7 C.F.R. § 147031SeeAR-000119 (citing 7
C.F.R. 8§ 1470.1(b) and (d) (2010MRCS provides financial an@¢hnical assistance to eligible
producers to conserve and enhasci, water, air, and relatetatural resources on their land.”
Conservation Stewardship Program, 81 ER73-01, 2016 WL 892497. CS¥courages land
stewards like Day “to improve their congation performance by installing and adopting
additional activities and improving, maintainingnd managing existing activities on eligible
land.” Id.

An applicant applying for CSP funds was required to have an average adjusted gross
nonfarm income under $1 million for the three j@ars preceding the most current tax year,
otherwise the applicamtould be ineligible to receive CSP fun@ee7 C.F.R. § 1400.500(d). In
October 2009, Day completed an AGI Statement for the 2010 program year for which he was
applying.SeeAR-000060.Day was required to complete the A&htement to verify that he was
eligible to participate in the CSP progrddh.at AR-000120. On the AGI Statement, Day indicated
that his nonfarm AGI was $1 million or less for tax years 2006, 2007, 2008.

Day completed the AGI Statement while papating in an interview with an NRCS
representativdd. He told the representative that he might have a problem with the AGI limitation
for 2007 based on the sale of his franchise stddedVithout describing the sale, Day told the
NRCS representative that in 2007Haa a large, one-time asset salth a resulting capital gain.

Id. at AR-000060. Day asked the representatitesther capital gains are included in the
calculation of AGlI, but the repredative said that she did not knold. Day said that he would

have to check with his accoant to answer that questidd.

3 Throughout this Memorandum Opinion and Ortther Court cites to #12010 edition to the
applicable parts of the Code le¢éderal Regulations that weregfiect when Day was enrolled in
the CSP program.



Based on information from his accountantyelieved that his losses after 2007 would
be carried back tbugh amended tax returnsetbby reducing his AGI for 200ld. Day believed
that the anticipated reduction bis tax liability for 2007 wouldallow him to comply with the
nonfarm AGI limit for the CSPId. So Day informed the represetita that his current business
losses would offset the capital gain from 200d@d ¢hat he thought he would be “okay” under the
AGI requirementsld. The representative encouraged him to complete the AGI paperwork if he
thought he would be okay, and Day signed the a@ru without discussing it with his accountant.
Id. By signing the AGI certification, Day acknowledgee had read the definitions on the second
page of the form, which included the ddfons for “nonfarm income”; certified that the
information in the certification was true and cotrend certified that the income certifications
were consistent with tax retws filed in with the IRSId. at AR-000181.

A different agency, the Farm Services Age(i®§SA”) initially determines a participant’s
compliance with the CSP AGI limitations throughself-certification such as the one Day
completed.ld. at AR-000060. FSA does not initially review the information on an AGI
certification provided by participant, but FSA may audit a participant’s compliance with the AGI
limits. Id. This audit may occur well after the parties execute the CSP coidrd¢dRCS relies on
FSA to determine a participant’s compliance with the AGI likdlit.

In early 2010 Day and NRCStened into the CSP contrambvering over 9,000 acres of
Day’s land.Id. The CSP contract included the averagpnfarm AGI limitation, stating that a
participant whose average asligid gross nonfarm income exceeded $1 million would not receive
any benefit from the contradd. at AR-000148. The CSP contract required Day to construct and
install game ladders for water storage tanksdaimkers, annually map the salt and mineral blocks

around the drinkers, develop a ttoda plan for the mineral blocks, and to annually change and



recycle the used oil from his tractdd. at AR-000119. In exchange for these activities NRCS
would pay Day $40,000 per year from 2010 through 2014, for a total of $20@i X0AR-00061.
Day incurred no out-of-pocket expenses for tatsing and installing the game ladders or
mapping the salt and mineral blocks, although hengidr unspecified out-of-pocket expenses for
driving to Clovis, New Mexico to have the used tractor oil recydtedt is undisputd that before
NRCS terminated the contract, Day fully complieith his end of the antract, and thus NRCS
paid him $40,000 annually from 201firough 2013, for a total of $160,006. at AR-000119 —
000120.

In 2012, FSA asked Day to provide additiommome information for the 2010 tax year.
Id. at AR-000120. FSA made this inquiry becausApnil 2012, Day’s accountdrsent a letter to
FSA indicating that Day could be over the apgible AGI limited based on his tax returfcs. at
AR-000061. More specifically, the @muntant’s letter indicated thBay’s average nonfarm AGI
for the 2010 program year was $2,799,2&%ed on a nonfarm AGI of $1,742,115 in 2006,
$8,661,764 in 2007 and a loss of $2,006,031 in 2@08t AR-000062. Day received no response
from FSA or NRCS about heccountant’s April 2012 letteld.

In 2012 and 2013 Day and an NRCS continuezkttify that Day completed the required
conservation practices for thogears and that the practiecast the CSP’s requirements. NRCS
paid Day $40,000 each of those ye#ds.

In 2014, FSA audited Day’s compliance witie AGI limitations for program year 2010.
Id. at AR-000120. The FSA reviewed Day’s tax refuand other infornteon Day provided and
determined that Day’s nonfarm incomecegded the $1 million nonfarm AGI limitation for
conversation programkd. at AR-000120 — 000121. In a March 2014 letter to Day, FSA told Day

that he was ineligible for 2010 program paymearsd that he was required to refund any CSP



payments he had received for the 2010 program jgaat AR-000121. FSA notified NRCS that
Day’s income exceeded the AGI limiidl.

In response, NRCS terminated (B8P contract between it and D&y. The NRCS’ May
2014 letter to Day referenced FSAisding that Day did not me&icome eligibility requirements
at the time of the contract obligatidd. at AR-000005; AR-000062. The letter informed Day that
he was obligated to repay to NRCS $160,000 in previous payments he received under the CSP
contract and $16,000 in liquidated damageésat AR-000005. The Agency terminated the CSP
contract pursuant to 7 C.F.R1470.6(a)(4), which says a program participant must be compliant
with the AGI provisionsld. at AR-000275. The Agency said thatder 7 C.F.R. 8 1470.36(b) and
(c)(4) it had no latitude toeeduce the refund demand of $160,0@0.The letter also advised Day
that he might be eligible farquitable relief under the NRCS’ refliauthority at 7 C.F.R. § 635.
Day’s lawyer responded to the Ageiggecision by letter on June 17, 201dl.at AR-000212.

In September 2014 the NRC8dDay engaged in mediatiolal. at AR-000121. NRCS
agreed to waive the $16,000 in liquidated damalgesOtherwise NRCS’ position concerning
refund of the $160,000 from Day remained unchanigkd.

1. PROCEDURAL BACKGROUND

In November 2014, Day’s lawyer mailed to NR@Setter containingn analysis of the
case and a proposed solutitth.at AR-000063. The letter state@tibay’s accountant confirmed
that because of the 2007 sale of Day’s stDiay’s average adjusted nonfarm income exceeded
the AGI limit for 2010.d. at AR-000014. The letter assertedttBay “acted in good faith” at the

time he completed the applicatidd. Reasoning that 7 C.F.R. § 1470d.9ave NRCS discretion

4 Day argued that 7 C.F.R. § 1470.27 gave the Ageiscretion to demand a partial refund, as
evidenced by various portio$ the regulation, including itstguage that “NRCS may require
a participant to provide only a partiafuad ...” if certain coditions were metSeePet.’r's Op.
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to reduce its refund amount, tedter proposed that NRCSdwece its refund demand to $40,000
Id. at AR-000014 — 000015.

On November 6, 2014, NRCS rejedtDay’s interpretations adlfiis and other regulations,
upheld the termination of his CSP contrang demanded refund of $160,000 it paid to Day under
the contractld. at AR-000016. The Agency explained thdadked authorityo waive its demand
for full repayment of the contract payments because those payments were improperly given to Day
in the first placeld.

On November 10, 2014, Day appealed theeday’s decision to the National Appeals
Division (“NAD”) of the United Stads Department of Agriculturéd. at AR-000010. In February
2015, an Administrative Judge found that Day didintgntionally, fraudwgntly, or negligently
misstate his nonfarm AGI dhe 2010 AGI statemeritl. at AR-000062. The Administrative Judge
characterized Day’s misstatements as “erroneddsThe Administrative Judge made additional
findings that Day did not breach tSP contract other than being ineligible to participate in the
CSP because of the AGI limitation issue, and Ereat otherwise performed his end of the contract
to perform the conservation improvement activitiéd. at AR-000064. Nevertheless, the
Administrative Judge affirmed the Agency’s daon to terminate Day’s CSP contract, reasoning
that Day was never eligible to participate ia @SP program in the first place because his nonfarm
AGI exceeded $1 million for the 2010 program yéérat AR-000064 — AR-000065. Specifically,
the Administrative Judge explained that AGI eliliifp is determined once based on the year in
which the Agency approved the CSP contract, which was 201The AGI determination then

applies for the entire term of the contrddt.at AR-00065 (citing 7 C.F.R. § 1400.500(e)(2008)).

Br. at 11. The Agency’s interpretation of thegulation plays a centrable in the dispute
between Day and NRCS and will scussed in much more detail in the sections that follow.
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The Administrative Judge made the followingetradditional conclusions of law. First,
Day was required to refund all CSP payments miadem because Day erroneously represented
that he satisfied the CSPisonfarm AGI limit, and that under the governing regulations a
participant who erroneously repeggs any facts affecting a CSP determination is not entitled to
contract payments and musfund all payments receiveld. at AR-000066Second, the Agency
properly denied Day’s request of the Agency to waive or reduce the full refund demand of
$160,000. Id. at AR-000067. The Administrative Juelgreasoned that Day’s erroneous
representation of fact concengi his AGI eligibility for 2010 psgram necessitated refund of all
payments under the relevant regulations, arat the applicable regulations, the Agency’s
Conservation Program Manual, and the CSP racontitself permitted no exceptions to this
requirementld. Third, the Administrative Judge rejectBay’s assertion that the Agency failed
to consider his request for equitable relief. at AR-000068. Although Day did submit a
responsive letter to the Agency’srténation letter within the apppriate 30-day period to appeal,
the Administrative Judge concluded that the tettely asked for the Agey to reconsider its
position and requested a full waiver of liquidated damages; the letter did not request equitable
relief. Id. The Administrative Judge adiinally developed a factuadcord to enable a reviewing
tribunal to decide whether trant or deny equitable relief.

On March 11, 2015 Day appealed the AdministeaJudge’s decision to the Director of
the National Appeals Divisiond. at AR-000077. Day also made aedit request to the Director

for equitable reliefld. On November 4, 2015, the Directdfiamed the Administrative Judge’s

®> The Administrative Judge does riscide a request for equitalvtdief but instead develops a
record for the reviewing authior to determine whether equitie relief should be grante8ee7
C.F.R. 8 11.8(c)(5)(ii).



decision on the merits in all respects and eeémay’s direct request for equitable relidf.at AR-
000118 — 000128.

After having gone through two layers ofraidistrative reviewon November 16, 2015,
Day sought judicial review of the Directortketermination in this Court under the APA and 7
U.S.C. § 6999 (“[a] final determination of the D8ion shall be reviewabkend enforceable by any
United States district court of competent gdiction ....”) Day initially filed a complaint
requesting review of an @meous decision by the Agen&eePet’r's Compl.,ECF No. 1. The
complaint alleged a violation of due process dtetr@atively requested tHéourt to set aside the
Agency'’s actions and deem its conclusions hgrary, capricious, and an abuse of discretion, or
otherwise not in accordance with law and unsupported by substantive evideacd{ ] 7-8, at
2.In response, the Agency correctly pointed out thatllenges to federal agency actions are not
subject to the use of normal civil trial procedubesause reviews of aggnactions in district
court must be processed as appeddeResp’t’'s Resp. to Conmip ECF. No. 6 (citingOlenhouse
v. Commodity Credit Corp42 F.3d 1560, 1580 (10th Cir.1994)). Dxagrefore filed this Brief in
Chief as an appeal from the Direci®eview Determination issued by NABeePet'r's Op. Br.
at 4.

Because the Agency is correcatineviews of agency action mumst treated as appeals, the
Court will interpret Day’s complaint as a “Petiti for Agency Review” and his Brief in Chief as
being a memorandum in support of that petition. In his Statement of Issues for review by this

Court, Day articulates his points of appeal as folfows

® Day does not appeal two other holdings ey Brirector. First, Day does not appeal the

Director’s holding that the Agency correctly tenated the CSP contract in the first place. The
Director rejected Day’s argumettiat NRCS, with FSA acting d@s purported agnt, modified

the CSP contract’s program year from 2010 to either 2011 or 2012 by asking Day and his wife to
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1. Did the NRCS act in an arbitrary, capricidashion, or otherwise abuse its discretion
when it determined that it did not have #ngthority to decide whether to reduce its
refund demand?

2. Was the Director’s decision tteny equitable relief bagden a finding for which there
was no substantial evidence?

Id.

[11.  STANDARD OF REVIEW UNDER THE APA

The parties agree that theoper standard of review rfadetermining whether NRCS
lawfully refused to reduce iteefund amount of $160,000 is set foih the APA, and that the
exceptions set forth in 5 U.S.C. § 701(a)(1)-(2) do not ag#g. McAlpine v. United Statdd 2
F.3d 1429, 1432 (10th Cil997) (judicial reviewof agency action overcome where statue
precludes judicial review or where agency action is committed to agency discretion by law).

The APA is not a jurisdictionenferring statute; it does ndtirectly grant subject matter
jurisdiction to the federal courtSee Califano v. Sander430 U.S. 99, 105 (1977Air Courier
Conf. v. Am. Postal Workers Unio#98 U.S. 517, 523 n. 3 (1991).tRer, the judicial review
provisions of the APA provide a limited causeaction for parties adversely affected by agency

action.See Bennett v. Sped&20 U.S. 154, 175 (1997)apan Whaling Ass’'n v. Am. Cetacean

submit new AGI statements, a wetland conseowvatertification, and farm operating plan that
identified 2011 or 2012 as the applicable pamgryear. For purposes of AGI determination,
using the 2011 or 2012 program year wouldliogte the tax years & 2007, the year Day
received a large capital gaifhe Director and the Adminigttive Judge rejected Day’s
arguments and found insufficient evidenoestablish a contract modificatid®ee generally
AR-000064 — AR-000066; AR-000122 — AR-000124. The @oealso rejected another aspect
of Day’s principal-agent argument that NRG@&ough FSA, knew that Day was noncompliant
with the AGI limitation for program year 2010foee FSA audited his compliance in 2014. Day
did not appeal these specific holdings to this Court.

Second, Day does not appeal the Director’s holthagDay failed to properly and timely submit
a request for equitable relief to the Agency.
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Soc'y, 478 U.S. 221, 230 n.4 (1986). Although the A@&es not directly grant jurisdiction, the
federal question statute, 28 U.S.C. § 1331, “csfgurisdiction on federal courts to review
agency action, regardless of wiet the APA of its own forcenay serve as a jurisdictional
predicate.Califang 430 U.S. at 105.

Under the APA, a reviewing cduis authorized to “decide all relevant questions of law”
and may either “compel agency action unlawfwllighheld or unreasonablgelayed” or “hold
unlawful and set aside agency action, findings @nclusions found to be ... arbitrary, capricious,
an abuse of discretion, or othés® not in accordance with law [or] in excess of statutory
jurisdiction ... [or] without obsrvance of procedure required lay....” 5 U.S.C. § 706. Agency
action is defined as including “the whole or p&Efrin agency rule, orddicense, sanction, relief,
or the equivalent or denial thereof, or a feeluo act.” 5 U.S.C. § 551(13). Agency action is
arbitrary and capricious if

the agency has relied on factors whiebngress has not intended it to consider,

entirely failed to consider an imponta aspect of the problem, offered an

explanation for its decisionahruns counter to the ewdce before the agency, or

is so implausible that it could not be abed to a difference in view or the product

of agency expertise.

Alabama-Quassarte Tribal Town v. United Sta839 F.3d 1121, 1125 (10th Cir. 2018).

A reviewing court “must consider whetheetdecision was based on a consideration of
the relevant factors and whether thhes been a clear error of judgmer@itizens to Preserve
Overton Park, Inc. v. Volpel01 U.S. 402, 416 (19713brogated in part on other grounds as
recognized in Califano v. Sande#A30 U.S. at 105. Although a cdé'grinquiry must be thorough,
the agency’s decision is “entitled to a presumptf regularity,” and thesviewing court may not

substitute its judgment for that of the ageridy.at 415-16. “Sometimes, as here, a plaintiff will

also challenge the agency’s interptista of the applicable regulations.Biodiversity
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Conservation All. v. Jiron762 F.3d 1036, 1060 (10th Cir. 2014). Whieatt occurs, the reviewing
court “must determine which interpretatido judge the agen&y action against.”ld. The

reviewing court gives “substalal deference’ to the agency’s interpretation of its own
regulations.”ld. (citing Utah Envtl. Cong. v. TroyeA79 F.3d 1269, 1281 (10th Cir.2007) (“We
may reject the agency’s interpretation only whierns unreasonableplainly erroneous, or
inconsistent with the regulation’s plain meanify."A presumption of validity attaches to the
agency action and the burden of proof restk the [party] who challenges such actio@itizens’
Comm. to Save Our Canyons v. Krued@dr3 F.3d 1169, 1176 (10th Cir. 2008).

When reviewing factual determinations made by an agency, the court “will set aside the
[agency’s] factual determinations only if they are unsupported by substantial evideowast
Guardians v. U.S. Fish & Wildlife Sen611 F.3d 692, 704 (10th Cir. 201&SSE Int', Inc. v.
Kerry, 803 F.3d 1059, 1072 (9th Cir. 2015) (“[t]Jo thdexx the petition challenges the agency’s
factfinding, we may review the State Department&terminations forubstantial evidence.”)
“Evidence is substantial in the APsense if it is enough to justifyf, the trial were to a jury, a
refusal to direct a verdict when the conclusion to be drawn is one offacest Guardians611
F.3d at 704.“The substantial-evidenceastdard does not aila court to displace the [Agencies’]
choice between two fairly conflicting views, eviliough the court would gtifiably have made a
different choice had the matter been befodeinovd. Wyo. Farm Bureau Fed'n v. Babhift99
F.3d 1224, 1231 (10th Cir. 2000).

Judicial review is based upon “the whole mecor those parts of it cited by a party.” 5
U.S.C. 8 706. Thus, review of an agencgion under the APA “is to be based on the full

administrative record that was before [themgy] at the time [it] made [its] decisiorGverton

Park, 401 U.S. at 420. “The complete administrative record consists of all documents and materials
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directly or indirectly casidered by the agencyBar MK Ranches v. Yuette994 F.2d 735, 739
(10th Cir. 1993). The United Stat8sipreme Court has explained ttthe focal point for judicial
review [under the APA] should be the administratrecord already in é&tence, not some new
record made initially in the reviewing cour€amp v. Pitts411 U.S. 138, 142 (1973) (per curiam);
accord Fla. Power & Light v. Loriord70 U.S. 729, 743-44 (1985). &vthough judicial review
rests with a district court, the digtricourt does not act as a fact-findela. Power & Light 470
U.S. at 744. Instead, “[t]he task thle reviewing court ito apply the appropriate APA standard of
review . . . based on the recdhd agency presents . . Id. at 743-44.
V. ANALYSIS

The Court recognizes that thasea presumption ofalidity that attahes to the NRCS’
actions as an agency, and that Day carriebtinden of proof to show the NRCS’ actions were
“arbitrary, capricious, an abuse of discretion, dieotvise not in accordance with law ....” 5 U.S.C.
§ 706. For the Agency’s determinations to stgvreview under the arbitrary-and-capricious
standard NRCS must have “examined the relewkata and articulatea rational connection
between the facts found and the decisions maieé Land, LLC v. United States Dep’t of Agric
833 F.3d 1223, 1230 (10th Cir. 2016).

A.

Day first argues that NRClsas statutory authority todace its refund demand under the

CSP program’s governing statute, 16 U.S.C. 88 3838d — 3838g (2014) and that the Agency’s

regulation conflicts with this statufeDay additionally contends that the statute contains no

"In its response brief, NRCS argues that Daivechis argument thahe statute governing the
CSP allowed the Agency to reduce itauref demand because Day never mentioned those
statutes until nowSeeResp’'t's Br., ECF No. 17, 6. NRGBerefore urges the Court not to
consider Day'’s statutory arguments. The Cdigsagrees with NRCS. While the Agency is
correct that Day cited tGSP’s governing statute for the fitsne in this federal case, Day’s
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nonfarm AGI limitation, which derives from the Agssis regulation. The statute at issue, 16
U.S.C. 8§ 3838f, provides that

If a contract is terminatk the Secretary may, consistent with the purposes of the

program--

(A) allow the producer to retain payments already receivedruhdeontract; or

(B) require repayment, in whole orpart, of payments received and assess

liquidated damages.

16 U.S.C.A. § 3838f(d)(5)(A) — (B).

The Court reviews an agency’s interpretatioraaftatute under the standards set forth in
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, ¥g7, U.S. 837 (1984). If a court determines at
the first stage of the inquiry that “Congress haedlly spoken to the precise question at issue,”
the court “must give effect to the unaiguously expressed intent of Congreds.”467 U.S. at
842-43. But if “the statutis silent or ambiguous with respectthe specific issue,” the reviewing
court will uphold the agay’s interpretation if it “is basedn a permissible construction of the
statute.”ld. at 843.

At step one of th€hevronanalysis, the question is whether the statute requires the Agency
to demand a full refund. The answer is that therfay “may” demand a partial refund; the Agency
therefore has discretion to remuits refund demand. Day argues tifet dispositia of this case
is therefore governed by the first step in @teevronanalysis —+.e.“Congress has directly spoken

to the precise question at issue” — namelyAbency had discretion teduce its refund demand

and erred by not doing shal. at 842.

essential argument is that the Agency exceeddshsic statutory authority, which is a threshold
issue that a reviewing court is certainly authorizetear. In fact, the APA&odifies this judicial
review by instructing a reviewg court to “hold unlawful and saside agency action” that it
determines to be “in excess of statutory jurigdit, authority, or limitations, or short of statutory
right.” 8 706(2)(C). Day’s statutory-based argumseare properly before the Court for review.
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The Court agrees with Day that the statytlainly permits the Agency to exercise
discretion. But there is a secondgunestion of how that discretion is to be exercised. The statute
does not answer that question. Both Day and thendy agree that NRCS is permitted to enact
regulations to carry out the CSP progr&uel6 U.S.C. § 3838g(i)And “when Congress grants
an agency the authority to administer a stahytassuing regulations witkhe force of law, it
presumes the agency will use that authorityetmlve ambiguities in the statutory schenaméino
Motorcars, LLC v. Navarro— U.S. —, 136 S. Ct. 2117, 2125 (2016).

The Agency reasons, and the Court agrees, that 16 U.S.C. 8§ 3838f(g)(3)(A) — (B) left a
statutory gap for the Agency to fill, namely,vinahe Agency should exercise its discretion to
demand a full rather than partial refund frorpaaticipant who receives improper payments. In
that situation “all [the Court] must decidevidether the [Agency], ... has filled the statutory gap
in a way that is reasonable in ligtftthe legislatures revealed designl’opez v. Davis531 U.S.
230, 242 (2001). The Agency contends that itaeably interpreted thstatute in demanding a
full refund from Day under 7 C.F.R. § 1470.36(b)jetthwas titled “Misrepresentation and scheme
or device.” That redation stated during theelevant period that

[a] participant who is determined to hareoneously represented any fact affecting

a program determination made in accordance with this part shall not be entitled to

contract payments and must refund to NRCS all payments ...
7 C.F.R. § 1470.36(b).

Day stresses that the Agency should happlied a different regulation, 8§ 1470.27, as a
basis for its termination decisiomhe provision Day advocates fortided “Contract violations
and terminations” and it providethat a participant who “subitjs] false information,” 8§
1470.27(d)(1), could nevertheless paly refund CSP payments

if a previously installed conservatioactivity has achieved the expected
conservation performance improvementas adversely affeet by the violation
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or absence of other conservation activitiest would have bednstalled under the

contract, and the associategeration and maintenancejuerement of the activity

had been met.

7 C.F.R. § 1470.27(e)(®).

Day complains that the Agency’s action wakitaary and capricioug part because it
failed to meaningfully analyzend apply § 1470.27(e). Howevere tAdministrative Record shows
that the Agency did analyze that provision antdl hieat it did not apply to Day’s situation. Day
erroneously represented thatdatisfied the CSP’s nonfarm A@mitation for the 2010 program
year. Accordingly, the Director agreed withe Administrative ddge’s reasoning that §
1470.36(b) rather than § 1470.27 applied to.D&ection 1470.36(b) required refund of “all
payments,” without exception. As the Agerexplained, § 1470.27(e) “allowed NRCS to reduce
a refund demand for an eligibfarticipant who violated & contract.” AR-000124. But that
provision did not allow the Agency to reduce iefund demand for Day because he was “never
eligible for the program in the first instancéd. The Agency’s choice to apply § 1470.36(b)
instead of § 1470.27(e) was based on the distinction

between terminations based on violationa GfSP contract and terminations where

the participant erroneouslyguided information to thégency ... The language in
Section 1470.27(e) on which [Day] relies exgsly referencesiolations’ of a CSP

8 Day suggests that two other regulations ercuhim from having to pay the full refund
demand. 7 C.F.R. 8 1470.27(e)(2)(i) allows Amency to reduce its refund demand “by a
proportion that reflects the good faéffort of the participant to ecoply with the contract or the
existence of hardship beyond thetmapant’s control ... “[I]f a paticipant claims hardship, that
claim must be well documented and cannot rested when the applicant applied for
participation in the program.” 7 C.F.R. § 1470)(2)(i). Additionally, 7 C.F.R. § 1400.5(b)(2)
permits the Agency to reduce its refund dathfor a participant who submits erroneous
information, as Day did. However, it does nopear that Day presented arguments concerning
these regulations to the Agency. The AdministeaJudge made no recciiddings concerning a
claim of hardship under 7 C.F.R. § 1470.27(e)(2Npr did the Directoconsider this provision
or 7 C.F.R. 8 1400.5(b). Day waived his legal tieopredicated on the Agency’s authority to
reduce its refund demand under 7 & 88§ 1400.5(b) and 1470.27(e)(2)(i).
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contract. There is no allegation that [Daidlated the contract. Rather the Agency

terminated the CSP contract because [Day] was not eligible to participate in the

CSP for the 2010 program. Section 1470.36(b) on which the Agency relies

specifically applies to siations where a participant has erroneously represented

any fact affecting a program determinat{bere, eligibility) ... Given that Section

1470.20(e) applies to contragblations and Sectioh470.36(b) applies to refund

demands based on the provision of erronéafi@smation, it was reasonable for the

Agency to apply Section 1470.3§(to [Day’s] situation.

AR-000068.

Under the “arbitrary or capricious” standatde Court asks whether the Agency’s
interpretation of the two regulations at issuesWwased on an examinatiohthe relevant evidence
and if the Agency “articulated rational connection betweeretlfacts found and the decision
made.”Payton v. U.S. Dep’t of Agric337 F.3d 1163, 1168 (10th Cir. 2003). The Court holds that
the Agency’s interpretation of the two regulationssatie is reasonable. It did not err in relying
on 8§ 1470.36(b) to terminate the CSP contradt @mand a full refund from Day. The Agency
“considered an important aspect of the probleAldbama-Quassarte Tribal Tow899 F.3d at
1125, namely, whether the full refund demand waseban a violation of the CSP contract or
based on a misrepresentation agiellity in the first place. TheAgency decided the latter. That
decision conformed with the evidenceegented to the Administrative Judé¢te made a factual
finding that Day’s misstatement concerning his ibliy was not intentional, fraudulent, or
negligent, but “erroneousseeAR-000062, and that under 7 (=+.8 1470.36(b) an erroneous
representation of program eligiiyl allows the Agency to demd a full refund of CSP payments.
Cf. Alabama-Quassarte Tribal TowB99 F.3d at 1125 (agency actigrarbitrary and capricious
if the agency “offered an explanation for its demisthat runs counter to the evidence before the
agency.”) Moreover, the Agency fully considei2ay’s interpretation of the relevant regulations.

It even noted that Day presented a “plausibterpretation of the relationship between Section

1470.27(e) and Section 1470.36(b),” bt Day nevertheless hadt shown that the Agency’s
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own interpretation was unreasonable, whicls wightfully Day’s burda of proof. AR-000067.
Thus, while Day plausibly argues that higysion of false information under § 1470.27(d)(1)
could have triggered the partrafund of § 1470.27(e), the Agency did not err by determining that
§ 1470.27(e) governs contract violaisy and that Day did not viokthe contract but instead was
never eligible to participate in the CSP progranthe first place. The Court agrees with the
Agency’s assessment and holds that the Agawefully demanded a full refund of CSP payments
under 8§ 1470.36(b) because Day erroneously represtaticlde was eligibléo participate in the
program.

Day’s arguments to the contrairy his Brief in Chief do noshow that the Agency acted
unreasonably. First, Day argues ttie Administrative Judge emeously concluded that the CSP
contract itself require®ay to refund all payments, pointirmgit that the CSPantract gave him
the right to seek equitable refiunder 7 C.F.R. § 635. He sayattthe Administrative Judge erred
in omitting discussion of 7 C.F.R. 8 635. But thedbtor correctly held thdday’s right to seek
equitable relief was “not relevant to an anaysf NRCS’s decision othe merits to require a
refund of all CSP contract payments made tay[[based on [Day’s] failure to comply with the
applicable AGI limitation.” AR-000125. The Cowagrees because the Agency’s refund demand
of all payments and Day’s right to seek equigatglief from that demand are separate events and
analyses and do not undermine the Agency’'ssimtito demand all payments from Day in the
first place.

Second, Day casts 8§ 1470.36(b) as being a “punitive regulation intended to discourage
unlawful behavior,” saying the gelation punishes participantshw intentionally or negligently
misrepresent facts or engage in a false sch&ime Court finds no support in the language of 8

1470.36(b) for Day’'s argumetttat § 1470.36(b) is “punitive” arapplies if a paitipant evinces
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culpable conduct, which is a concept traditignassociated with 1 law. Rather, under 8
1470.36(b), a participant’s “@meous” representation of prograligibility requires him to refund
“all payments” to NRCS. Day erroneously represented his nonfarm AGiie. Accordingly, the
Agency reasonably concluded that such condugtired him to refund all CSP payments without
a requisite finding of culpability.

In sum, Day has failed to carry his burden afgfito show that the Agncy acted arbitrarily
and capriciously in interpretg and relying on § 1470.36(b) tarenate the CSP contract and
demand a full refund from Day. The Court affgrthe Agency’s demand refund from Day of
$160,000.

B.

The Court next considers Day’s second point of appeal, whether the Director’s denial of
Day’s direct request for equitablelief in the formof retaining $160,000 in contract payments
was supported by substantial evidence. The Direatay grant equitable relief “in the same
manner and to the same extent as such authsniovided to the Seetary under section 7996.”
7 U.S.C. 8 6998. That statutory section empowegshiliector to provideequitable relief to a
program participant “not in compliance” withcavered program. The CSP is a covered program
for equitable relief consideratioftee7 U.S.C. § 7996(a)(2)(A)(ii). Equitable relief may be
appropriate for a participanbt in compliance with the CSP program if the participant

(1) acting in good faith, relied on the actior advice of the Secretary (including

any authorized representatioEthe Secretary) to the tlenent of the participant;

?Zr) failed to comply fullywith the requirements of the covered program, but made

a good faith effort to complwith the requirements.

7 U.S.C. 8§ 7996(b)(1)-(2). In awding equitable relief, the Diremt was authorized to allow a

participant to retain loans, payments or other bneontinue to receive loans payments, or other
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benefits; continue to participatender a contract; re-enroll all gfart of land in a conservation
program; and receive any other appragri@lief as the Director saw flbee idat § 7996(c).

Before the Administrative Judge, Day preasenarguments for equitable relief under the
theories of “detrimental reliance” under 8 79961) and “good faith effort to comply” under 8§
7996(b)(2). SeeAR-0000609.

Because a finding of good faith on Day’s parsveaprerequisite to granting relief under
either 8 7996(b)(1) or Jk2) the Director examined Day’s effe made in good faith to address,
resolve, or remediate his ineligibility for the CSP progr&eeAR-000126 — AR-000128. In
conducting this analysis, the Directnoted that the followingaqriities weighed in Day’s favor:
Day used an accountant to manage his taxedimatcial affairs and di not possess a detailed
account-level knowledge of suchatters; Day’s accountant routinely amended Day’s taxes to
carry-back losses to prior tax years, therebyabesing his AGI for those years; Day fully complied
with the CSP contract and tredl conservation standardd. at AR-000127.

However, the Director noted that other coesadions did not weigh in favor of granting
Day equitable reliefld. Day did not “unwittingly” certify hiscompliance or rely on the faulty
advice of a government representatinke.The Director was “deepliyoubled” that Day entered
into the CSP contract “despite having sesiaeservations from the outset about his AGI
eligibility.” 1d. Those serious reservationsre evinced by Day’s full awareness of the AGI limit
and Day’s suspicion that he may not be compliatit ivgiven that Day valed the need to consult
with his accountant toonfirm his eligibility.ld. In addition, because Day’s actual nonfarm AGI
for the 2010 program year was $2,799,283, the Qiragberefore reasoned it was unlikely that

either [Day] or his accountant reasonablyuld believe that their practice of

amending prior year tax returns would désa an AGI within the eligibility

limitation for the relevant years when [Day’s] actual AGI for that time period was
almost three times the limit of eligibility.
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[1t [is] unlikely that in 2009 [Day’s]accountant would ‘assure’ him that [Day’s]

income would be within the AGI limitkor 2007 when the accountant himself did

not know what [Day’s] income was for 2007tili2014. In any eveit is clear from

the totality of [Day’s] tetimony that he believed his AGI for 2007 might be too

high, yet he enrolled in the CSP pragr anyway ... Given the significant

discrepancy between the AGI limit and [Day’s] actual income, it was, to put it

charitably, imprudent for [Day] not to corh his AGI eligibility before agreeing

to enter into the CSP contract.
AR-000127 — AR-000128. Day complains on appeat the Director’s conclusions that Day
“willingly accepted the riskhat he might later be found to imeligible for the CSP program” and
that Day should not have signed the AGI certtfmaform if Day was daobtful about whether he
could comply with the AGI limitation were ungported by substantial exddce. Day additionally
argues that the Agency offered no evidencehatr®ay’s testimony at the administrative hearing
that he did not know he was out ofgpliance with the AGI limitation until 2012.

The Court reviews these facteanclusions according todhsubstantial evidence teist,,
the factual conclusions must beasonable. The Court’sleois to test the Agency’s conclusions
for reasonableness, not weigtit the evidence. The Directorsonclusion that Day willingly
accepted the risk that he might later be founietaneligible for the CSP program and should not
have signed the AGI certification form ispported by substantial evidence. Day told the
representative that he hadarge, one-time assetes#@ 2007 but saithat that heéhought he would
be “okay” under the AGI requirements. He adsked the representative whether capital gains
were included in the AGI, bughe responded that she did not knéiter opining that he would
have to consult with his accountant to answer thagstion, the represetitee told him if he

thought he would be okay, then he should coteptee 2010 AGI paperwork, and he did so without

consulting his accountant. While Day had a genseake of his business, he admitted that he
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lacked accounting-level knowledge of AGI calculation. Hecapaited a reduction of his 2007 AGI
based on information from his accountant but ingheé, he did not confirm his eligibility before
entering into the CSP contra®y signing the AGkertification, Day acknowledged he had read
the definition for “nonfarm income'ertified that the information ithe certification was true and
correct; and certified that the inoe certifications were consistent with tax returns filed in with
the IRS. This evidence supportg thirector’'s conclusion that Ddnad reservations about his AGI
eligibility, and despitehose reservations Day representbat his nonfarm AGI for the 2010
program year was less than $1 million.

Day’s argument that the Directgnored equities wghing in his favoiis unavailing. Day
contends that the Director igreat the Administrative Judge’siflings that FSA does not generally
conduct an initial review or investigation oktinformation provided by a participant on an AGI
certification; that Day’s accountatimely responded to FSA in 2012 response to its audit but
that FSA took two-years to Day’s letter; and th&A’'s and NRCS'’ letters sent in 2014 were not
“models of clarity” in part because they contd confusing timeframes for seeking redress and
cited incorrect regulations. But many of these considerations, including FSA’s delay in making
the AGI determination have nothing to do witle tlact that in the 2010 AGI statement that Day
certified that his nonfarm AGI for the 2010 progrgear was less than $1 million. The Director
acknowledged that it would habeen better for FSA to determiGl compliance much earlier.

It is not uncommon, though, for FSA to audit a ggrant’s income aftethe parties execute the
CSP contract. Before the Director and in thpseceedings, Day failed to identify a regulation
requiring FSA to determine AGI compliance or conduct an audit within a specific timeframe. The
Court finds that substantial evidence supported the Director's conclusion to deny Day’s direct

request for equitable relief.
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V. CONCLUSION

The Agency reasonably concluded that Day was not eligible to participate in the
conservation stewardship program becausertomeously represented his nonfarm income. The
Court affirms the NRCS’ refund demand of691000 in CSP payments made to Day. The Court
additionally affirms the National Appeals Diwsi Director’s Determination that Day is not
entitled to equitable relief.

IT IS THEREFORE ORDERED that Petitioner James M. Day’s Petition for Agency
Review and Brief in Chief in support therd@®CF No. 16] is DENIED and that this case is

DISMISSED in its entirety.

SO ORDERED.

LSl G|

UNI@D STATES DISTRICT COURT JUDGE
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