United States of America v. Austin et al Doc. 65

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,
Plaintiff,
V. Civ. No. 15-1072MV/SCY

MARK AUSTIN, and
CATHERINE AUSTIN,

Defendants.
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

Defendant Mark Austin failed to file income tax returns for multiple years, leading the
Internal Revenue Service (IRS) to assess sultstéax liabilities. The United States filed this
action to reduce to judgment the federal tax s®sents against Mr. Austin plus civil penalty
assessments against Mr. Austin and his wife, €&atl Austin, and to foreclose on real property
Mr. and Mrs. Austin own in San Juan County, New Mexico.

On December 27, 2017, the United States moved for gatimimary judgment against
Mr. Austin. Doc. 46. Mr. Austin filed a rpense on February 9, 2018 (Doc. 57), and the United
States replied on February 12, 2018 (Doc. 58)Manch 27, 2018, United States District Judge
Martha Vazquez referred the motion to the usdmed for entry of proposed findings and a
recommended disposition. Doc. 64. As setifonore fully below, | recommend the Court
GRANT the United States’ motion for partial sunmnaudgment against Mr. Austin as to tax

years 1999-2002, 2004-2005, 2009-2010 and DENY the motion as to tax year 2008.

! Although the United States filed this action againshbdr. and Mrs. Austin, this motion seeks “only summary
judgment with respect to the approximately $1.8 million in Form 1040 income tax liabilities (tax, penalties and
interest) owed by Mr. Austin.” Doc. 46 at 1.
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Factual Background

The following facts are undisputed. On Aug86, 2000, Mr. and Mrs. Austin purchased
real property by warranty deed in San Juan County, New Mexico. Doc. 47-14. The warranty
deed indicates that Mr. and Mrs. Austin purchased the property “as husband anttiwifee’
property (hereinafter “Anasazi Trail Propg) has the following legal description:

The Southwest Quarter of the Southeasar@@u of the Soudmst Quarter of the

Northeast Quarter (SW1/4SE1/4SE1/ANBWf Section Twenty-Six (26) in

Township Thirty (30) North of Range ifteen (13) West, N.M.P.M., San Juan

County, New Mexico.
Id. According to county tax recadMr. and Mrs. Austin still own the Anasazi Trail Property.
Doc. 47-15. Mr. and Mrs. Austin do not resid@ahave a homesteadénest in the Anasazi
Trail Property. Doc. 29 (Answer) at  24.

Mr. Austin failed to file federal income taxttens for nine yearspecifically, tax years
1999, 2000, 2001, 2002, 2004, 2005, 2008, 2009, and 2010. Doc. 47-1 (Certifications of Lack of
Record for Form 1043)Pursuant to its authority under P6S.C. § 6020(b), the IRS prepared
substitute returnsSeeDoc. 47-2 (Form 4340 Certification #ssessments, Payments, and other
Specified Matters); Doc. 47-3 (Declarationighacio Perez de la Cruz). The IRS issued
Statutory Notices of Deficiency, which the Unitthtes has produced for all tax years at issue
except tax year 200&eeDocs. 47-4 to 47-11 (Letters number 3219(SC/CG) and Forms 5564
“Notice of Deficiency-Waiver”).

The IRS assessed that, as of Noventh@017, Mr. Austin owed a total of $1,861,642.62

in unpaid federal income taxes and statyiadditions (penalties and intereSgeDoc. 47-12

2 The United States submitted redacted certificationaalf of record for all taxaars at issue, except 20@ke

Doc. 47-1. The remaining evidence the United States subnfittéax year 2000 (the Fo 4340 certificate, notice

of deficiency, and tax transcript), howeyestablish that Mr. Austin did natd an income tax return in tax year

2000. Furthermore, Mr. Austin does not dispute that he failed to file income tax returns for the tax years at issue
here, including 2000.



(Declaration of Sandra Davaz); Doc. 47-13 (IR&@unt Transcripts). The IRS has filed notices
of a federal tax lien with the San Juan CountgriCin connection with Mr. Austin’s delinquent
Form 1040 tax liabilities for the tax years at issue. Doc. 47-16. The following chart shows the
IRS’ assessment of Mr. Austin’s Form 1040 llapifor each year anthe date it filed the

notices of its federal tax liens.

Tax Year | Assessment Date’® | Amount dueasof | Notice of Federal
November 6,2017* | Tax Lien filed®
1999 October 2, 2006 $369,579.98 February 2, 2012
2000 May 1, 2006 $279,176.96 February 2, 2012
2001 May 8, 2006 $159,684.73 February 2, 2012
2002 May 8, 2006 $363,060.29 February 2, 2012
2004 June 4, 2007 $172,295.45 February 2, 2012
2005 February 25, 200§ $186,277.67 February 2, 2012
2008 March 19, 2012 $118,053.40 October 11, 2012
2009 February 11, 2013  $158,065.74 March 8, 2013
2010 September 1, 2014  $55,448.40 September 26,|2014
TOTAL: $1,861,642.62

On November 24, 2015, the United States filedldwssuit pursuant to 26 U.S.C. § 7401 seeking
1) to reduce to judgment the federal tax assessragatast Mr. and Mrs. Austin, 2) to foreclose
federal tax liens on property Mr. and Mrs. Augtinn in San Juan County, including the Anasazi
Trail Property, 3) obtain a sale of the propediyobtain a judgment faany amount remaining

unpaid after the distribution and applicatiortteé property sale proceeds, and 5) award a 10%

3 SeeDoc. 47-2 (Assesment dates from each Form 4340).

* These amounts are taken from the Account Transc8peDoc. 47-13. For each tax year, the amount listed
corresponds to the assessechant balance as set forth in each Form 4340 plus accrued interest and pé&halties.
® Doc. 47-16 (Notices of Federal Tax Lien).



surcharge if the United States must use theetBes under Subchapter B or C of the Federal
Collections Procedure AckeeDoc. 1.

In addition to Mr. and Mrs. Austin, the iled States named Ocwen Loan Servicing LLC,
Indymac F.S.B., OneWest Bank, and Discover Baskefendants because they may claim an
interest in the property at issue in this lawdditOn March 16, 2016, th@ourt entered default
judgment against Discover Bank, IndyMac F.$Sdhd OneWest Bank. Doc. 27. Thereatfter, the
parties agreed to dismiss Ocwen Loan SergicLLC with prejudice under Fed. R. Civ. P.
41(a)(1)(ii) (Doc. 56), leaving Miand Mrs. Austin as the only taremaining defendants in this
action. As noted earlier, the United States is seeking summary judgment solely as to Mr.
Austin. SeeDoc. 46, at n.1 (“Granting of this motion for partial summary judgment allowing
foreclosure of a property valued at un&660,000 would make the judgments for the $5,000
penalties (including the one againstdMAustin) largely irrelevant.”).

. Legal Standards

Summary judgment is appropriafehe United States showshere is no genuine dispute
as to any material fact and thmvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). Once the United States meets its initiatlborof demonstrating the absence of a genuine
issue of material fact, the burden shifts to Mr. thuto set forth specific facts showing that there
is a genuine issue for trigddee Schneider v. City of Grand Junction Police Déi¥ F.3d 760,
767 (10th Cir. 2013). The Court viewre facts in the light mostyarable to Mr. Austin as the
non-moving party and draws all reasible inferences in his favd@@ee Tabor v. Hilti, In¢ 703
F.3d 1206, 1215 (10th Cir. 2013). The Court alsostrues Mr. Austin’s pro se pleadings
liberally. See Childs v. Miller713 F.3d 1262, 1264 (10th Cir. 2013pri¢theless, pro se parties

must follow the same rules of procedure as other litig&@tg.v. Bemis500 F.3d 1214, 1218



(10th Cir. 2007). The Court will not supply atidnal factual allegationsr construct a legal
theory on Mr. Austin’s behalSee Smith v. United Staté&61 F.3d 1090, 1096 (10th Cir. 2009).
[I1.  Analysis

In its summary judgment motion, the United 8saasks the Court:t¢l) enter judgment
against Mr. Austin in thamount of $1,861,642.62 for delinquentfdl040 tax liabilities plus
interest and any other statutadditions provided by law froldovember 6, 2017; (2) find that
the United States’ federal tax liens attach ®Amasazi Trail Property; and (3) allow the United
States to foreclose itsxtdiens against the propertgeeDoc. 47 at 8-9.

In support of its summary judgment motion, the United States has submitted three
categories of documents concerning Mr. Austimpaid Form 1040 income tax liabiliti&&irst,
for all tax years at issue, the United Stdtas submitted certified copes of IRS Form 4340,
“Certification of Assessments, Payments, and other Specifie@fdativhich disclose the fact,
date, and assessed amount of Mr. Austimpaid taxes, penalties, and inter8steDoc. 47-2.
Second, for all tax years at issue, the UnitedeSthas submitted transcript reports the IRS
prepared to show interestcruals through November 6, 208&eDoc. 47-13. Third, for all tax
years at issue except 2008, the United States has submitted copies of redacted Letters number
3219(SC/CG) and Forms 5564 statutory “Notice of Deficiency-Waigs€Docs. 47-4 to 47-
11. Although the United States acknedjes it has not produceaatice of deficiency for tax
year 2008, it does not otherwise explain in itsfimgewhat, if any, consequences flow from its
failure to produce this notice. Doc. 47 at 2sdeGuthrie v. Sawye70 F.2d 733, 735 (10th
Cir. 1992) (explaining proceduregquirements for notice of defency in the tax collection

process). As the Court understands it, in thise, the IRS was required to send a deficiency

® The summary judgment recoatso includes the declarations of courieethe United Stateand IRS personnel.
SeeDocs. 47-3 and 47-12.



notice to Mr. Austin for all tax years at issugluding tax year 2008, before it could proceed to
assess liability for unpaid taxeseeCropper v. Comm’r of Internal Revenu@26 F.3d 1280,

1285 (10th Cir. 2016) (“The IRS must send adeficy notice to theaxpayer’s ‘last known
address by certified mail or registered mail befoessesses liability fainpaid taxes.” (citing

26 U.S.C. § 6212(a), (b)(1)). Although the Unitedt& may have been able to point to other
evidence in the summary judgment record, such as the Form 4340 for tax year 2008, to
demonstrate that the 2008 deficiency notiees mailed to Mr. Aug, it did not do soSee, e.g.
Cropper, 826 F.3d at 1287 (pointing to entries inrfAs 4340 as further evidence establishing
that the IRS properly mailed deiiency notices to taxpayet)png v. United State972 F.3d

1174, 1181 (10th Cir. 1992) (noting in a parentlaticat the certificate of assessments and
payments provide sufficient proof of adequacyg propriety of notices and assessments absent
evidence to the contrarynited States v. GoodmaP012 WL 3155824, at *4 (D.Colo. 2012)
(unpublished) (“The ‘notice’ @nies on the Forms 4340 demonstrétat adequate notice and
demand was made and carry agumption of correctness.)eathers v. Leathey2013 WL
1873275, at *7 (D. Kan. 2013) (unpublished) (notihgt “the Form 4340 entries showing that
statutory notices were sent are sufficiettsent any contrary elence, to meet the
Government’s burden to show that notices weirfadh sent by certifiedr registered mail.”).
Because the United States carttes burden of proof and has mtmonstrated that the IRS
properly mailed the 2008 deficiency notice, I pose finding that the Uted States has not
established a valid taxssessment for tax year 20@eCropper, 826 F.3d at 1285 (“If the IRS
fails to prove that it properly mailed a deficdgmotice, any tax assessment based on that notice
is invalid.”). On this basis, | recommend denythg United States’ motion with regard to tax

year 2008.



| now turn to consider the United Stategj@ments in favor of summary judgment as to
the remaining tax years asue (1999-2002, 2004-2005, and 2009-2010).

1. Tax Assessments

To prevail on its claim to reduce the fealdax assessments to judgment, the United
States must first establistpama faciecase by showing “a timely assessment of the tax due,
supported by a minimal evidentiary foundation, at which point a presumption of correctness
arises.”United States v. McMullirf48 F.2d 1188, 1192 (10th Ai®91) (internal citations
omitted). The opposing party, Mr. Austin in thiseamust then produce substantial evidence to
overcome the presumptiolal.

The IRS Form 4340 is “routinely used to prdiaat tax assessmelms in fact been
made” and is “presumptive proof of a valid assessmeButhrie 970 F.2d at 737 (internal
guotation marks omitted¥ee also Long®72 F.3d at 1181 (“For purposes of granting summary
judgment, a Certificate of Assessments and Patgnssufficient evidence that an assessment
was made in the manner prescribed by [appliceddelations].”). “If a taxpayer does not present
evidence indicating to the contyar district court may properly rely on the forms to conclude
that valid assessments were madguthrie, 970 F.3d at 737-38&gee Long972 F.2d at 1181 n.9
(“[T]he taxpayer has the burden of going forwaithvevidence and the burden of persuasion to
overcome the presumption attaching to the Fat8#).”). In this case, | recommend finding that
the certified copies of the IRS Forms 434@hia summary judgment record are presumptive
proof that Mr. Austin was properly assesgezbme tax liabilitiedor tax years 1999-2002, 2004-

2005, 2009-2010, and that they estabtigirima facie case of liabilityseeFord v. Pryor,552

" In addition, although Mr. Austin does not challenggirtadmissibility, IRS Forms 4340 are admissible under the
public-record hearsay exception under rule 803(8) of the Federal Rules of Evitlenes.v. United State370

F.2d 750, 755 (10th Cir. 1992) (stating that “IRS Ciesdiles of Assessments and Payments are admissible public
records sufficient to establish that notices and assessnvere properly made”) (internal quotation marks and
citation omitted)).



F.3d 1174, 1178-79 (10th Cir. 2008@urts, including this one, faa held that a Summary
Record Assessment, provided on Form 4340,asymptive proof of a valid assessment.”)
(internal citation omitted).

Mr. Austin has not presented any evidenceetout the presumptive correctness of the
IRS Forms 4340 and account transcript repodd_thited States submitted. In fact, in his
response, Mr. Austin did not set forth any “sfiedacts showing theres a genuine issue for
trial” nor did he raise any argumentsncerning the amount of his tax liabilitgee Celotex
Corp. v. Catrett477 U.S. 317, 324 (1986). Rather, Mr. Austin solely raised tax protestor/“non-
filers” arguments concerning whether he is liadtl@ll and questioning this country’s tax system.
Mr. Austin claims that he “has no illusions abthg probable outcome” of this case nor he does
believe he “would be successful in any legalamtual challenge” to the summary judgment
motion. Doc. 57 at 2-3. Mr. Austin further maintaithat this Court haso jurisdiction over him
as he serves a “higher authoritygut in the interest of judici@conomy, he offers to quit-claim
the Anasazi Trail Property “upon proaoff claims” by the United Statekl. at 3. Towards that
end, he attaches affidavits askihg United States to provide proaffvarious tax law principles.
Id. at 6-27.

The Court has previously rejected.Mwstin’s jurisdictional argumengeeMem. Op.
and Order, filed June 12, 2017 (Doc. 39). Thepeotestor type arguments raised in Mr.
Austin’s brief and accompanying affidavit haveelikise been rejected by the Tenth Circuit as
“completely lacking in legal merit and patently frivolouS&e Scott v. Comm’r of Internal
Revenue696 F. App’x 928, 929 (10th €i2017) (unpublished) (quotirigpnsdale v. United
States 919 F.2d 1440, 1448 (10th Cir. 1990). | am naspaded by Mr. Austin’s arguments and

recommend that the Court reject his arguis in light of the following authority:



As the cited cases, as well as many ®héave made abunddy clear, the
following arguments . . . are completdigcking in legal merit and patently
frivolous: (1) individuals (“free born, white, preamble, sovereign, natural,
individual common law ‘de jure’ citizenef a state, etc.”) are not “persons”
subject to taxation under the Internal Revenue code; (2) the authority of the
United States is confined to the District Columbia; (3) the income tax is a
direct tax which is invatl absent apportionment, aRdllock v. Farmers’ Loan &
Trust Co, 157 U.S. 429, . .modified 158 U.S. 601 . . . (1895), is authority for
that and other arguments against the gowent’'s power to impose income taxes
on individuals; (4) the Sixte#tm Amendment to the Constitution is either invalid
or applies only to corporations; (5) wagare not income; (6) the income tax is
voluntary; (7) no statutory authority ists for imposing an income tax on
individuals; (8) the term “income” as usadthe tax statutes is unconstitutionally
vague and indefinite; (9) individuals am®t required to file tax returns fully
reporting their income; and (10) the Anti—Injunction Act is invalid.

To this short list of rejected tax qiester arguments weow add as equally
meritless the additional arguments mauein that (1) the Commissioner of
Internal Revenue and employees of thiernal Revenue $éce have no power
or authority to administer the InternRevenue laws, including power to issue
summons, liens and levies, becauseirsfalid or nonexistent delegations of
authority, lack of publicatiof delegations of authoritin the Federal Register,
violations of the Paperwork Reduction Aefyd violations of the Administrative
Procedure Act, including the Freedom loformation Act; and (2) tax forms,
including 1040, 1040A, 1040EZ and other gy forms, are invalid because
they have not been published in the Federal Register.

Lonsdale 919 F.2d at 1448.

Although Mr. Ford objects to being called a tax protester, he is appropriately
designated a tax protester because he psoties legality of the income tax, and
his arguments stem from this position. le@ample, he argues that income taxes
do not apply to him, . . ., he is not reqdit® file tax returns on Form 1040, . . .,

he is not required to comply with an$Rorm that is obsolete and lacks an OMB
number, . . ., defendant Pryor issuethatdstrative summonses without delegated
authority, . . ., and he is not subjectttee income tax because he is a “non
resident alien to the political jurisdicticsf the United States,” . . . . Such tax-
protester arguments have long been helikttacking in legamerit and frivolous.

Ford v. Pryor 552 F.3d at 1177 n.2ge also idat 1179 (holding that xgprotester’'s argument
that “Form 4340 is invalid becaugeaeflects his social securityjumber and shows his name in

all capital letters is wholly frivolous.”).



Based on the foregoing, | propose finding that United States has met its prima facie
burden on summary judgment astiofirst claim and that Mr. Astin has not shown any genuine
issue of material fact with respect to tles@ssments made against him. | therefore recommend
finding that the United States is entitledudgment against Mr. Austin in the amount of
$1,743,589.23 as of November 6, 2017, for delinqu&uarm 1040 tax liabilities for tax years
1999-2002, 2004-2005, and 2009-2010.

2. Foreclosure

Under 26 U.S.C. 8§ 6321, “if any person liablgpty any tax neglects refuses to pay
the same after demand, the amount . . . shallllen in favor of théJnited States upon all
property and rights to property, efter real or personal, belonging to such person.” The lien
arises at the time the assessment is n2@iel.S.C. § 6322. Here, the United States has
established the tax liability underlyirige lien for tax years 1999-2002, 2004-2005, and 2009-
2010. Liens therefore arose agaiMst Austin’s property on thearious dates the assessments
were made for these tax years: Octdhe2006; May 1, 2006; May 8, 2006; June 4, 2007;
February 25, 2008; February 11, 2013; and September 1, 2014.

The United States contendstiMr. Austin owns the Anasazi Trail Property. In support,
it attached warranty deedtefl in San Juan County on September 11, 2000, conveying the
property to Mr. Austin and his wife. Mr. Austdoes not deny that he owns the property. The
evidence thus shows that Mr. Austin has a validrgst in the Anasazi Trail Property to which
the liens have attached. The liens were validregiurchasers, holders of security interests,
mechanic’s lienors, and judgment lien creditongler 26 U.S.C. § 6323(a) & (f) as of the date

the United States filed sufficient notice. The Uniftdtes filed Notices of Federal Tax Lien with

8 This amount corresponds to the total amount of delinquent tax liability the United States sought in its motion
($1,861,642.62jninus the amount due for tax year 2008 ($118,053.40).
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the County Clerk in San Juan County on e@lby 2, 2012; March 8, 2013; and September 26,
2014.

Because Mr. Austin has not rebutted thaeteth States’ evidence, | propose finding that
the United States is entitled to foreclose the f@dex liens against the Anasazi Trail Property to
satisfy Mr. Austin’s delinquent Form 104Ccome tax liabilities for tax years 1999-2002, 2004-
2005, and 2009-2010. I therefore recommend grgritie United States’ motion for summary
judgment on its second claim and ordering faysate on Mr. Austin’s property in San Juan
County.

V.  Conclusion

For the reasons stated aboveecommend that the Court grant the United States’ Motion
for Partial Summary Judgment against Mark Austin (Doc. 46). Accordingly, | recommend that:

1. the Court enter judgment in favor thie United States for $1,743,589.22, plus any

interest, penalties, and other statytadditions accruing from November 6, 2017
under applicable law; and

2. the United States may, in accordance with applicable law, proceed with foreclosure

proceedings on the Anasazi Trail Pragen San Juan County, New Mexico.

e (potorrny

)
UNITED S}ﬂ‘rEs MAGISTRAZE JUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAY S OF SERVICE of
a copy of these Proposed Findings and Recommended Disposition they may file written
objections with the Clerk of the District Court pursuant to 28 U.S.C. § 636(b)(1). A party
must file any objectionswith the Clerk of the District Court within the fourteen-day period
if that party wants to have appellate review of the proposed findings and recommended
disposition. If no objections arefiled, no appellate review will be allowed.
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