Dunn v. Santa Fe Natural Tobacco Company Inc Doc. 112

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
IN RE: SANTA FE NATURAL TOBACCO
COMPANY MARKETING & SALES
PRACTICES AND PRODUCTS
LIABILITY LITIGATION No. MD 16-2695 JB/LF

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) thef®adants’ Request for Judicial Notice
in Support of Motion to Dismiss, filed dwember 18, 2016 (Doc. 71Kirst JN Motion”);
(i) Defendants’ Second Motion for Judicillotice in Support of the Motion to Dismiss the
Consolidated Amended Complaint, filed Fedry 23, 2017 (Doc. 91)(“Second JN Motion”);
(iif) Defendants’ Third Motion for Judicial Ne in Support of the Motion to Dismiss the
Consolidated Amended Complaint, filed May 3017 (Doc. 109)(“Third JN Motion”); and (iv) the
Defendants’ Motion to Dismiss the Conselidd Amended Complaint and Incorporated
Memorandum of Law, filed February 23, 2017 (D@@)(“MTD”). The Court held hearings on June
16, 2017 and July 20, 2017. The prisnasues are: (i) whether tl@urt may consider the items
presented in the First JN Motion, the Seca Motion, and the Third JN Motion without
converting the MTD into one for summary judgmeij;whether the Court may exercise personal
jurisdiction over Reynolds Amerioalnc. for claims that were not brought in a North Carolina

forum; (iii) whether the Federal Trade Commisss Decision and Order, In re Santa Fe Nat.

Tobacco Co., No. C-3952 (FTC June 12, 2000), filed November 18, 2016 (Doc. 71)(*Consent
Order”), requiring Defendant Santa Fe Naturaldatm Company, Inc. to use a disclosure that “No

additives in our tobacco doB©T mean a safer cigarette” impliedly preempts the Plairitiffaims

There are twelve named Plaintiffs in thisiaet Jacques-Rene Hebert and Albert Lopez,
citizens of the State of lllinois; Sara Benson, aeitiof the State of Colorado; Justin Sproule and

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2015cv01142/332724/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2015cv01142/332724/112/
https://dockets.justia.com/

to the extent that the Defendants’ advertisingled the Plaintiffs into believing that Natural
American cigarettes are safer or healthier thaerotigarettes; (iv) whieer “natural,” “additive-
free,” and “substantially similar terms” misleadsmsumer into believing: (a) that Natural American
cigarettes are safer or healthier than other citgegb) that Natural American’s menthol cigarettes
do not include any additives; or (c) that Natukanerican cigarettes undergo fewer engineering
processes than other cigarettes; (v) whetheD#fendants’ use of thoskescriptors is protected
commercial speech under the First Amendment t€thestitution of the United States of America;
(vi) whether state law safe harbors shield the Dadats from liability; (vii) whether the Plaintiffs’
unjust-enrichment claims fail, because: (a) theraters did not deceive consumers, so there is no
injustice for equity to correct; (b) the Plaintiti;ve an adequate legal remedy under the various
state consumer statutes; or (c) state specific law otherwise bars them; (viii) whether the Plaintiffs’
breach-of-express-warranty claims are barred, Isecda) the FDA-mandated disclosure and the
menthol ingredient modify the warranty such thatéhis no breach; (b) the Plaintiffs’ Consolidated
Complaint, filed January 12, 2017 (Doc. 82)(“Amed@omplaint”) does not see as the requisite
pre-litigation notice undetalifornia, Florida, lllinois, New Mexico, New York, and North Carolina
law; and (c) the Plaintiffs failed to allege privibf contract with thédefendants as required by
Florida, lllinois, and New York law; and (ixyhether the Memorandum of Agreement Between the
United States Food and Drug Admstration’s (FDA) Center fofFobacco Products (CTP) and RAI
Services Company (RAIS)/Santa Fe Natural Tob&mmpany, Inc. (Santa Fe), dated January 19,

2017, filed February 23, 2017 (Doc. 91-1)(“MemorandfrAgreement), in which the Defendants

Joshua Horne, citizens of the State of Florida; Abigail Emmons and Ceyhan Haskal, citizens of the
State of New Mexico; Rudolph Miller and CharleneBhs, citizens of the State of North Carolina;
Carol Murphy, a citizen of the Statéldaho; Robert Litwin, a citizeof the State of Maryland; and
Francisco Chavez, a citizen of the State of Calitor See Amended Compia{{ 12-23, at 4-11,

filed January 12, 2017 (Doc. 82).
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agree to remove the descripténem its packaging and labeling,@pt for the term natural in its
brand name, renders the Plaintiffsuest for injunitve relief moot.

The Court concludes that: (i) the Court n@aonsider all but one of the documents the
Defendants submit without converting the MTRoirone for summary judgment, because the
documents are incorporated in the Amended Gaimipby reference, or they are government
documents publically available acdpable of ready and accurate determination; (ii) the Court lacks
personal jurisdiction over Reynoldsnerican, as to the claimded outside of North Carolina;

(i) the Consent Order does not preempt the Bffshclaims, because (a) a consent order is not a
“law” under the Supremacy Clause, (b) the Consent Order -- as an agreement not to enforce a federal
statute -- does not permit conduct; (c) the Consethei@mly binds the parties to it, so does not bind

all of the Defendants; and (d) the Consent Ocdegers only the Defendants’ advertising, so cannot
preempt the Plaintiffs’ claims targeting the Defemdalabeling; (iv) thedescriptors “natural,”
“organic,” and “additive-free” would mislead a reasoleaconsumer into believing that: (a) Natural
American Cigarettes are healthier or safer thharatigarettes, because decades of marketing have
equated those terms with healihrnpducts; and (b) Natural Amedan menthol cigarettes have no
additives, because menthol is a substancatregisonable consumer would not know much about;

(v) the First Amendment does not protect the Deferstlané of the descriptors at issue, because the
state action doctrine precludes a First Amendmeehde to the claims premised on mutual assent,

and the government has a substantial interegsginlating deceptive commercial speech regarding
tobacco products; (vi) the state-law safe harbors do not preclude relief, except in lllinois, because the
Consent Order does not permit daot, and the Ohio consumeropgction claims are barred for
state-specific reasons; (vii) Rule 8 allows pleading in the alternative, but New Jersey and Ohio law

do not permit the Plaintiffs’ unjust-enrichmentiiohs, because the Plaintiffs cannot allege a



remuneration nor can they allege that thegynferred a direct benefit on the Defendants;
(viii) Florida, Illinois, and New York law prectie the Plaintiffs’ expres warranty claims, because
the Plaintiffs Amended Compldircannot serve as thequisite pre-litigation notice, and are
independently defective under Ftba and Illinois law, because there is no privity between the
Plaintiffs and the Defendants; afid) the Plaintiffs’ request for jnnctive relief is not rendered
moot, because the Memorandum of Agreement iestity) a lawsuit that might invalidate it. The
Court therefore grants the MTD part and denies it in part.

FACTUAL BACKGROUND

The Court takes the facts from the Amendedh@laint. As the Court must, it accepts all
factual allegations in the Amended Complaint ase for the purposes of a motion to dismiss. See

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (200&%hcroft v. Igbal, 56 U.S. 662, 678 (2009).

The Court may also consider facts judicially noticed on a motion to dismiss without converting the

motion into one for summary judgmie See Tellabs, Inc. v. Maktssues & Rights, Ltd., 551 U.S.

322 (2007)(“[Clourts must considergltomplaint in its entirety, as Was . . . matters of which a

court may take judicial notice.”);_ SE. v. Goldstone, 952 F. Supp. 2d 1060, 1191 (D.N.M.

2013)(Browning, J.). The Court recites facts frilm@ documents included the First JN Motion,
the Second JN Motion, and the Third JN Motion ® éxtent that the Court concludes that it can
consider those documents. See infra 8§ | (“Tloeir€concludes that it may consider all of the
documents, which the Defendants submit, excepErC Letter, withouta@nverting the MTD into
one for summary judgment.”).

Santa Fe Tobacco is a New Mexico corporatiat sells Natural American Spirit cigarettes
and uniformly advertises them as “Natural” and “100% Additive Free.” Amended Complaint 1 1,

24, 40, at 1, 12, 15. Those same descriptors ampeblatural American cigarettes’ packaging.



Amended Complaint 1 4, at 2. The twelve nakdntiffs believed that, based on those terms and
others, Natural American cigarettes were “safied healthier” than otihecigarettes. Amended
Complaint 11 12-23, at 4-11. Because of that hahe Plaintiffs purchased Natural American
cigarettes at a premium ovather cigarettes. See Amendedmplaint §§ 11-23, at 3-11.
Reynolds American -- Santa Fe Tobacco’s parporation -- is heavily involved in
Natural American cigarette advertising, and apps “all decisions” that Santa Fe Tobacco makes
“with respect to the marketing, design, andnposition.” Amended Complaint § 28, at 12.
Reynolds American actively monitors the publioas in which Natural American cigarettes are
advertised. See Amended Complaint i 28, at 1254Bta Fe Tobacco’'sid Reynolds American’s
assets are identical, and Reynolds American fesdly controls” Santa Fe Tobacco’s business
initiatives, capital expenditures, and finan@pkrations. Amended Comamt § 35, at 13-14.
Natural American advertisements frd#13 through 2015 include images of water and
plants, along with statements like: “When you wawikh the best materialgou don’t need to add
anything else. That's why weaisnly tobacco and water. \ggck with premium quality, whole
leaf natural tobacco that's 100% additive-free feey simple reason -- itall we need.” Tobacco
& Water Advertisement at 11B14, filed November 18, 2016 ¢. 71-1)(“Tobacco & Water
Advertisement”)._See Complaint | 43, at 17-21. Atisements from that period also state in large
bold writing, “100% ADDITIVE-FREE NATURAL TOBACCO ,” and advertisements include, in
smaller writing, “No additives in our tobacco dd¢©T mean a safer cigarette.” Tobacco and
Water Advertisement (all caps, bold, and emphasisiginal); Complaint § 43, at 17-21(all caps,
bold, and emphasis in original). In 2015, tbhefendants launched a nationwide advertising
campaign and targeted Sporisdtrated, Time, Field and StreaBouthern Living, Architectural

Digest, Vanity Fair, and US Weekly magazin&ee Amended Complaint § 44, at 21. Regarding



that advertising campaign, a spokesman for Sant@Bacco explained: “The aim is to drive brand
awareness, highlight Natural American SisritLl00-percent additive-free natural tobacco
proposition.” Amended Complaint § 45, at 21-22.

Natural American cigarettes are the most expensive major brand of cigarette. See
Complaint § 88, at 36. Reynolds American explaiastie higher price sterfi®m “its use of all
natural, additive-free tobaccoComplaint § 89, at 36 (citing Reolds American, Inc. Form 10-Q
United States Securities and Exchange Comomndsiing for the QuarteylPeriod Ended March 31,
2016, available at http://s2.qg4cdn.com/1294609@8/floc_financials/2016/RAI-Q116-10-Q.pdf
(last visited Oct. 28, 2017)). Datptheir higher price, Natural Aenican cigarette sales increased
eighty-six percent from 2009 throu@014, while cigarette salestime United States of America
declined overall by seventeen percent. See Ailm@Complaint 45, at 22. Its market share during
a similar period “more than doubled.” Ameddéomplaint § 45, at 22Between 2014 and 2015
alone, Natural American cigaretsales increased by 21.4%. SeecAded Complaint § 45, at 22.

The Plaintiffs cite numeroustudies regarding the populardnd consumer perceptions of

cigarettes branded asdtural.” Amended Complaint 1 50-54, at 2322@n August 27, 2015, the

’The Amended Complaint notes that, in 2007eagshers at the Univsity of California
performed a study regarding the waysvhich smokers “down-play the risks” by determining that
“natural” cigarettes are safer bealthier than other cigarettesntaining chemicals. Amended
Complaint § 50, at 23 (quoting Mcbial, Patricia A. & Ruth E. Malone, “I Always Thought They
Were All Pure Tobacco”: American Smokers’ &sptions of “Natural” Cigarettes and Tobacco
Industry  Advertising _ Strategies, 16(6) Tobacco Control (2007), available at
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC28072047he study, according to the Plaintiffs,
concludes that tobacco companies seek to aiewwmokers’ concerns about health by modifying
products and describing them as “naturahinended Complaint § 51, at 22-23. The Amended
Complaint notes that a study from the Schroedsitirie, a non-profit that researches tobacco and
policy with a goal of reducing tobacco use, obsgtlat consumers rely on companies’ branding of
cigarettes as “natural, organic, and additive free,” so such branding possibly encourages consumers
to try a product that they otherwisvould not try or to switch to Nizral American cigarettes rather
than quitting smoking. Amended Complaint § &2,24 (quoting Pearson, Jennifer L., et al.,
Misperceptions of harm among Natural Americipirit smokers: results from wave 1 of the
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Food and Drug Administration (“FDA”) sent a Warg Letter, filed November 18, 2016 (Doc. 71-
1)(Ex. 8)(“Warning Letter”) to Santa Fe Tobacasarting that some ofélDefendants’ cigarette
labeling practices “explicitly and/or implicitly” present that Natural American cigarettes do not
contain certain materials, so they represent thatridlbAmerican cigarettes pose less of a risk than
other tobacco products. Amended Complaint 1 58349 (quoting Warning Letter at 2). Santa Fe
Tobacco previously entered iddConsent Order with the FTC redimg its advertising practices,
because the FTC had concerns that the Defendahietrtising misleadomsumers into believing
that “Additive-Free” or “Chenual-Free” cigarettes are saferless harmful than other tobacco
products. Consent Order at 1-10 [on CM/ECF at 10-19]. The Consent Order requires that,
“beginning no later than (30) days after the datservice of this order,” Santa Fe Tobacco’s
advertisements must display the warning: “Nidliives in our tobacco does NOT mean a safer
cigarette.” Consent Order, at 4 [at 13 on CM/EGkmong other requirements, this statement must
be “[ijn the same style and type size as that required for heatthnga for tobacco cigarettes.”
Consent Order at 3 [at 12 on CM/ECF]. A ld#&ssurance of VoluntarCompliance” stipulates
that, effective March 1, 201@JI advertisements found in eithtisplay or distribution” of any

Santa Fe Tobacco cigarette made with organic tobacco should display the statement “Organic

Population Assessment of Tobacco and Heg®#krH) study (2013-2014) at 1, Tobacco Control
(Dec. 6, 2016)(“Misperceptions”). The study furthimds, according to the Plaintiffs, that 8.3
percent of other cigarette brand smokers believelieatbrand is “less harmful than other brands”
whereas 63.9 percent of Natural Americanokers believe that their brand is less
harmful. Amended Complaint I 52, at 24 (quofiigperceptions, at 1). Additionally, the study
determines that Natural American smokers belibe& brand is less harnifibecause the branding
has “natural” and “additive free” descriptors. Amended Complaint f 52, at 25 (citing
Misperceptions, at 1). In arecent survey of 18@0kers in the United States, sixty percent believe
that cigarettes without additivase safer to smoke than other cegjtes, and seventy-three percent
think that cigarettes containing additives are naaegerous than cigarettes that do not contain
additives. _See Amended Complaint § 53, aR8%¢iting Cummings, K.M., et al., Are smokers
adequately informed about the health risksebking and medicinal nicotine?, Nicotine & Tobacco
Research 6(3), 333-340 (2004)).




tobacco does NOT mean a safer cigarette.” Asseraf Voluntary Compliance at 5-6 [on CM/ECF
at 33-34], (dated March 1, 2010), filed November 18, 2016 (Doc. 71-1)(ex. F)(“Voluntary
Compliance Agreement”).

Neither the Plaintiffs nor the Dendants allege that Natural Amican cigarettes are in any
way safer than other cigarettes. See Amer@enhplaint § 59, at 29. One scientific study,
according to the Plaintiffs, fourtdat Natural American blue box cigarettes contain the highest level
of polycyclic aromatic hydrocarbohef fifty United States cigareitbrands tested. See Amended

Complaint I 61, at 29 (citing An T. Vu et al., Pofglic Aromatic Hydrocarbons in the Mainstream

Smoke of Popular U.S. Cigarettes, National €efar Biotechnological formation (July 30, 2015)
available athttp://www.ncbi.nlm.nih.gov/pmc/articleffC4540633/). Also according to the
Plaintiffs, the Centers for Diase Control and Prevention found that Natural American cigarettes
contain higher concentrations of both cadmiummedcury than the other fifty varieties of United
States cigarettes testtdSee Amended Complaint § 62, at 30 (citing Mark R. Fresquez, R. Steven

Pappas, and Clifford H. Watson, Establishmeniafic Metal Reference Range in Tobacco from

U.S. Cigarettes, J. Analytical Toxicology, 37@98-304 (2013)). Another study evaluated the

levels of “free-base” nicotine in United States cates, and the Plaintiffs allege that it determined

that Natural American cigarettes has a highieotine concentration than Camel, Marlboro, and

3polycyclic aromatic hydrocarbons are “the sopart of smoke or ash.” __ Polycyclic
Aromatic Hydrocarbons (PAHSs), Wisconsin Depaent of Health Services (March 13, 2017)
available at https://www.dhs.wisconsin.gov/cheatipah.htm (last accessed October 27, 2017).

4Cadmium and mercury are both heavy methbt have adverse health effects. See
Amended Complaint § 62, at 30. Cadmium is &icagen that is linked to chronic obstructive
pulmonary disease and nephrotoxicity -- a toxioftthe kidneys. See Amended Complaint { 62, at
30.



Winston-brand cigarettes.Amended Complaint 66, at 31 (citing Pankow, J., Barsanti, K., &

Peyton, D., Fraction of Free-Babkcotine in Fresh Smoke Panilate Matter from the Eclipse

Cigarette by 1H NMR Spectroscopy, ChemsHa Toxicology 16(1): 23-27 (2003)).

Although labeled as “additive free,” the Defendants add menthol in certain varieties of
Natural American cigarettes. See Amended Comiffe68, at 31. Natural American cigarettes are
also “flue-cured,” meaning that the Defendantpss the tobacco with heat to secure the sugars,
which synthetically lowers the cigarette smoke’s’ @id makes it easier to inhale. Amended
Complaint 72, at 32. The tafm® in the Defendants’ cigarettés artificially blended and
modified, much like other cigattes in the industry. See Amded Complaint  73-74, at 33.
Despite these alteratiorte the tobacco product, the Natufmerican cigarettes are labeled
“Natural.” Amended Comlpint 1 74-76, at 33.

PROCEDURAL BACKGROUND

The Plaintiffs brought thirteengarate actions in eight federal district courts, alleging similar

liability theories See In re Santa Fe N&abbacco Co. Mktg. & Sald®ractices Litig., 178 F. Supp.

3d 1377, 1378 (U.S. Jud. Pan. Mulit.[2016)(“Transfer Order"j. One Plaintiff with an action

pending in the District of NeMexico, Ceyhan Haskal, moved for centralization under 28 U.S.C §

>Free-base nicotine is a basic form of nicotihat is more volatile, particularly when
smoked. _See Amended Complaint | 64, at 30eedbase nicotine is eéhefore more quickly
absorbed into the lungs when smoking, and essalt, reaches the brain faster. See Amended
Complaint 64, at 30. Elevatednoentrations of free-base niau#i do not arise naturally. See
Amended Complaint 66, at 31.

®H is a measure of hydrogen ion concentratiansolution, and signals a solution’s acidity
or alkalinity. See Ann&larie Helmenstine, pH Definitioand Equation in Chemistry, Chemistry
Glossary Definition of pH &t (August 31, 2017) availablel#tps://www.thoughtco.com/definition-
of-ph-in-chemistry-604605

"The Court now has sixteen separactions before it. See In Re Santa Fe Natural Tobacco
Co. Marketing and Sales Practice Litig., No. 16-2695 (Apr. 11, 2016).
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1407. See Transfer Order, 178 F. Supp. 3d at 1$&hta Fe Tobacco and Reynolds American
opposed centralization, bagreed that the Birict of New Mexico wasin appropriate transferee
forum. See Transfer Order, 178 F. Supp.a8dl378. All responding Plaintiffs agreed on
centralization, but disagreegbon the transferee distrfttSee Transfer Order, 178 F. Supp. 3d at
1378. The Judicial Panel on Multidistrict Litigati concluded that the actions presented “involve
common questions of fact, andatlcentralization wilserve the convenience of the parties,” and
ordered consolidation. Transfer Order, 17&&pp. 3d at 1378-79. The Panel further concluded
that the District of New Mexicwras an appropriate transferee dettbecause: (i) Santa Fe Natural
Tobacco is headquartered in the District of New Mex(ii) key witnesses rede in the District of
New Mexico; (iii) four actions were pending iretiistrict of New Mexto; (iv) the Defendants
agreed that the District dlew Mexico provides a “convenieand accessible location for the
geographically dispersed litigation”; and (v) cehtiag before the Court allowed the Panel “to
assign [the] litigation to an able and experienceidt who has not had the opportunity to preside
over [a multidistrict litigation].” Tansfer Order, 178 F. Supp. 3d at 1379.

1. The Motion to Dismiss.

The Defendants move to dismiss all claims umdke 12(b)(6) of the Federal Rules of Civil

Procedure. _See MTD at 1. The Defendants In@ren arguments in favor of full or partial

8Section 1407 (c) provides as follows:

The panel shall give notice to the parties in all actions in which transfers for
coordinated or consolidated pretrial peedings are contemplated, and such notice
shall specify the time and place of any legto determine whether such transfer
shall be made. ... The panel’'s order ahsfer shall be based upon a record of such
hearing at which material evidence mayoffered by any partio an action pending

in any district that would baffected by the proceedingader this section, and shall

be supported by findings of fact and clustons of law based upon such record.

28 U.S.C. § 1407(c).
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dismissal: (i) the Consent Order preempts the Pisntlaims; (ii) the First Amendment shields the
Defendants from liability; (iii) state statutory safelnas protect the Defendants from the Plaintiffs’
unfair and deceptive practice claims; (iv) the undaid deceptive practice claims fail, because the
Defendants’ statements do not mislead a reasooabseimer; (v) the unjust-enrichment claims fail,
because the Defendants’ cigarette advertising iswgbeading; (vi) unjust-enrichment is improperly
pled, because the Plaintiffs either have a legal remedy or state law otherwise bars the claims; (vii)
the Defendants did not breach an express warraniy;te Plaintiffs didnot give pre-litigation
notice and fail to establish privity; (ix) the Plaintiffs’ request for injunctive relief is rendered moot;
and (x) the Court does not have specific or gdperaonal jurisdiction over Reynolds America with
respect to the Plaintiffs’ claimsh@ were not parties to the North Clama suit. See MTD at 6-80.
Before addressing the Defendants’ argumentagsmntext to the Plaintiffs’ claims would
aid in understanding the issues before the Codrhe Plaintiffs allege that the Defendants
packaging, labeling, and advertising deceived thethree ways. The three theories of deception
are as follows:
(1) The Safer-Cigarette Theory the Plaintiffs argue that the use of the terms
organic, natural, and additive-freegieiad tobacco consumers into believing
that Natural American cigaretteseasafer and healthier. See Amended
Complaint 1 4-8, 47-66, at3, 22-31; MTD at 22-24.
(2) The Menthol Theory: the Plaintiffs arguethat, by labeling Natural
Americans cigarettes with menthtadditive-free” and “natural,” the
Defendants mislead menthol consumeesanse menthol is an additive. See
Amended Complaint 1 10, @8 at 3, 31-32; MTD at 24-25.
(3)  The Unprocessed-Cigarette Theorythe Plaintiffs argue that, by labeling
Natural American cigarettes as Natuthe Defendants mislead consumers
into believing that Natural Americangarettes are not subjected to rigorous
engineering processes during production. See Amended Complaint 1 9, 70-

74, at 3, 32-33; MTD at 25.

Turning to the Defendants’ arguments, fitke Defendants assert that the Consent Order
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preempts the Plaintiffs’ state law claims premisedhe Safer-Cigarette Thgo See MTD at 6-7.
According to the Defendants, the Consent Ordethiaized Santa Fe [Tobacco]'s use of ‘Additive
Free’ and all other ‘substantially similar termsuch as ‘Natural’)” in Santa Fe Tobacco’s
advertisement, as long as it also disclosed irethdsertisements that no additives does not mean a
safer cigarette. MTD at 6°7The Defendants conclude thatchuse the Consent Order authorized
the terms, it preempts the Plaintiffs’ state claimder the Supremacy ClauddTD at 8-10 (citing

Chamber of Commerce of United StateEgdmondson, 594 F.3d 742, 765 (10th Cir. 2010)).

The Defendants also declare that the Conseai¢iQ@s not a “minimum ‘floor’ that state law
can supplant.” MTD at 14. Theyrgue that the FTC, in maig its determination, reconciled
“competing interests” -- the speaker’s right to makéhful representatiaversus the consumers’
right not to be misled -- and that the Plaintiégk, with their state claimt undercut the balance
that the FTC struck. MTD at 14. According te befendants, the Consent Order, thus, does not set
a floor, but creates a scale that the Supremacys€lprevents from tippinpward the Plaintiffs.

See MTD at 14.

The Defendants also assert that the FDM/arning Letter does not undermine their
preemption arguments. See MTD at 15. The Defaisdaote that, the Warning Letter states that
Santa Fe Tobacco’s advertising languageatéml the Family Smoking Prevention and Tobacco
Control Act, 21 U.S.C. § 387 (“Tobacco Control Act”). See MTD at 15. Nevertheless, the
Defendants argue that the Warning Letter doeshahge the preemption analysis, because the
Warning Letter does not state that the terms tikdt and “Additive-Free” are false or misleading;

rather, it requires the Defendants to obtain FDA eygirbefore using those terms. MTD at 17. The

*The Defendants also argue that their useefem “organic” does ngive rise to liability,
because the United States Department of Agriculture regulations govern the use of the term
“organic,” and the Assurance of Voluntary Comptia requires the Defendants to disclose that
“Organic Tobacco doedOT mean a safer cigarette.” MTD H2 n.3 (emphasis in original).
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Defendants also assert that the Warning Lettemot overrule the Consent Order, because the
Tobacco Control Act cannot reasonatile construed as limiting or diminishing the authority of the
Federal Trade Commission.” MTD at 17 (quotiigU.S.C. § 387n(a)(1)). Although they concede
that the Tobacco Control Act states that “[a]ny advertising that violates’ the Act ‘is an unfair or
deceptive act or practice,” the Defendants rtaamthat the Warning Letter is not a “binding
determination” that the Defendants have violated the Tobacco Control Act, nor does it abrogate the
Consent Order. MTD at 17 (quag 21 U.S.C. 8§ 387n(a)(1)).

Second, the Defendants argue that the Firseddment shields thefrom liability. See
MTD at 20. The Defendants contend that thetFAraendment is relevant here, even though it
typically protects speakers orfiom government action, because First Amendment protects
speakers also from state tort suits “that seek to stifle or punish protestett SpMTD at 20 (citing

Snyder v. Phelps, 562 U.S. 443, 451 (2011); HRwb. Advocate of the 8., 35 F. Supp. 3d 1347,

1357 (D. Colo. 2014)(Daniel, J.)). They then ahat Central Hudson & GeElectric Corporation

v. Public Service Commission of New York, 447. 557 (1980)(“Central Hudson”) demonstrates

that they are shielded from liaityl, because: (i) their advertisingnst misleading; (ii) there is no
substantial interest in silencing the Defendasp&ech; (iii) silencing thBefendants’ speech does
not advance a legitimate governmental interest; and (iv) the Plaintiffs’ requests are not narrowly
tailored. See MTD at 21.

The Defendants argue that their speech isftiivand “not misleading.”"MTD at 21. First,

they aver that adult cigaretteage is lawful._See MTD at 21ifjag Lorillard Tobacco Co. v. Reilly,

533 U.S. 525, 564 (2001)). Second, they argue thdhttural” and “additive-free” labeling is not
misleading, given their disclosure thaNo additives in our tobacco do®OT mean a safer

cigarette.” MTD at 21 (emphasisaniginal). Third, they assert thidite Plaintiffs’ three theories of
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deception do not demonstrate that the Defendarggcspis inherently misleading. See MTD at 22.
They contend that, under established caselaw, the First Amendment does not protect inherently
misleading speech, and inherently misleading spesgeech that is incapable of being presented in

a non-deceptive way such that it would be mislegdinder all circumstances.  See MTD at 22

(citing Revo v. Disciplinary Bd. of the N.Ms. Ct., 106 F.3d 929, 933 (10th Cir. 1997); Bioganic

Safety Brands, Inc. v. Ament, 174 F. Su@fd.1168, 1181 (D. Colo. 2001)(Babcock, J.)). The

Defendants argue that “Naturahd “Additive-Free”can be presented in non-deceptive way,
because the FTC-approved disclosure that additee cigarettes are not inherently healthier
repudiates the inference that Natural American cigarettes are healthier than other cigarettes. MTD at
22-23. The Defendants also arghat it is not inheently misleading to label their menthol
cigarettes “additive-free,” because “consumars not misled by a product’s inclusion of an
ingredient that serves ase of its primary distinguishing adéesired characteristics.” MTD at 24.

They also argue that the “additiree” labeling is not misleading, becse it refers to additive-free
tobacco and the menthol is added to the cigai#ttesfand not to the tolbao. MTD at 24. Finally,

they assert that the “Natural” labeling is moisleading, even though the Defendants subject the
cigarettes to an engineering process during production, because “Natural” is too expansive a concept

to mislead any consumers. MTD at 25-26irig Grocery Assoc. v. Sorrell, 102 F. Supp. 3d 583

(D. Vt. 2015)(Reiss, C.J.)).

The Defendants next contend that there is sabatantial interest in silencing their speech,
because it is truthful and the Government has tewast in preventing truthful speech. See MTD at
27. They also argue that pesting the Defendants from usitigatural” and “additive-free” does
not materially advance the Plaintiffs’ interespreventing consumer deception, because the FTC-

mandated disclosure already prevents deception, so imposing liability willitbetadvance their
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interest . . . to anaterial degreé MTD at 28-29 (emphasis iniginal). Finally, the Defendants
argue that the relief requested is not narrotaijored, because an additional disclosure would
suffice. See MTD at 29-30.

Third, the Defendants argue that state safe hadboeld them from the Plaintiffs’ statutory
claims. _See MTD at 30. The Defendants arinae the California, dorado, Florida Count 1,
lllinois, Massachusetts, MichigaNew York, Ohio, and Washingtoraesins fail, because federal law
-- specifically, the Consent Order -- permits the Defendants’ advertising, and the various states’ safe
harbors foreclose liability for conduct thatlésal law permits._See MTD at 31-35, 37-39. The
Defendants also argue that the New Jersey andh Harolina claims fail, because those states’ safe
harbors preclude liability for conduct that has been concretely or pervasively regulated, and,
according to the Defendants, the Consent Ordealft] specifically, concretely, and pervasively”
with their advertising. MTD at 35-36, 38.

Fourth, the Defendants aver that fourteen oPlaetiffs’ nineteen state statutory claims fail,
because their advertising is not false or misleatiina reasonable consumer. See MTD at 39-40.
The Defendants contend that a reasonable cagrswauld not believe that Natural American
cigarettes are healthier tharmet cigarettes based on the “Natural” and “Additive-Free” labeling,
because the labeling disclaims that their cigarettesafer than other cigarettes. MTD at 42-46.
Regarding the Menthol Theory, the Defendantsalgae that “a reasonable consumer . . . could not
have been misled into believitttat [Natural American] cigarettes labeled ‘menthol’ on the package
would notcontain menthol.” MTat 46 (emphasis in original). Finally, the Defendants argue that a
reasonable consumer would not believe thattthmcco in Natural American cigarettes was
unprocessed even though Natural Aicean cigarettes are labeled as “Natural,” because “virtaklly

manufactured products undergo some form o€g@seing.” MTD at 47-48 (emphasis in original).
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The Defendants also assert that four of Rentiffs’ statutory claims fail, because the
relevant statutes do not providsief under these circumstances. See MTD at 49. They contend
that: (i) the injunctive relief requested underlthieois Uniform Deceptivelrade Practices Act, 815
lll. Comp. Stat. 510, is inappropriate, becausendive relief requires a likelihood of future harm,
and the Plaintiffs admit they will not purchase Natural American cigarettes again; (ii) the Plaintiffs’
New Jersey Truth in Consumer Contract Wiatyaand Notice Act, N.J. Stat. Ann. § 56:12-14
("“TCCWNA"), claim fails, becausa predicate act is needed, ghdre can be no predicate act,
because the Defendants’ advertising would matlead a reasonable consumer; (iii) the Ohio
Consumer Sales Practice Act, Ohio Rev. Code Ann. § 1345 (“OCSPA"), claim fails, because the
Plaintiffs do not allege that they notified the Dedants of their unlawful conduct; and (iv) the Ohio
Deceptive Trade Practices Act, Ohio Rev. CAde. 8§ 1345.02, (“ODTPA”) claim fails, because
that law does not create avate right of action for consners._See MTD at 50-52.

Fifth, the Defendants contend thhé unjust-enrichmemiaims fail, because the Plaintiffs
have not alleged any misleading conduct. Se®MT52. As an initial matter, the Defendants
argue that the three transferaucts’ choice-of-law approaches dit that the laws of the twelve
states where the Plaintiffs martedly purchased their cigarettgovern the unjust-enrichment
analysis. _See MTD at 53-54. According to tefendants, the unjust-enrichment claims falil,
because the “Plaintiffs received precisely what theg for -- cigarettes made with additive-free,
natural tobacco -- and so tleas no injustice to beemedied.” MTD at 53.

Sixth, the Defendants argue that ten of thewevehjust-enrichmentaims fail, because the
Plaintiffs have an adequate legal remedy stade law damages claim. See MTD at 55. The
Defendants also argue that the Michigan, Newejgtdorth Carolina, and Ohio unjust-enrichment

claims fail, because the Plaintiffi® not allege that they directly purchased the Natural Americans
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from any of the Defendants. See MTD 60-61.e Drefendants also argue that the New Jersey
unjust-enrichment claim fails, becaiit sounds in tort, and the W& ork unjust-enrichment claim
fails, because it duplicates the Plaintiffs’ statutory claims. See MTD at 62-63.

Seventh, the Defendants argue that theynditbreach an express warranty by selling
menthol cigarettes. See MTD@t. They argue that, under California and New York Law, a breach
of an express warranty require® tRlaintiffs to have reasonabiglied on a warranty, and the
Plaintiffs did not do so here. See MTD at 64 e Defendants also argue that the Plaintiffs’ breach-
of-express-warranty claims fare no better un@etorado, Florida, Ilmois, New Jersey, New
Mexico, or North Carolina lawhecause those states require a court to read the “alleged express
warranties” in conjunction withgotentially limiting language.” MTD &5. They argue that, thus,
the “menthol” language “necessarily modified avgrranty,” such as the “Additive-Free tobacco”
warranty to mean that “the product,fact, contains menthol.” MTD at 66.

Eighth, the Defendants argue that the expressawty claims fail undeCalifornia, Florida,
lllinois, New Mexico, New York, ad North Carolina law, becauseetRlaintiffs did not give the
Defendants notice before filing suit. See MTD at 86e Defendants asserath-lorida, lllinois,
and New York law preclude the express warraiiéyms, because “privity is required,” and the
Plaintiffs cannot estaish privity. MTD at 67.

Ninth, the Defendants argue ttia¢ Plaintiffs’ request for injunctive relief is rendered moot.
See MTD at 68. The Defendants maintain that, because they have entered a Memorandum of
Agreement with the FDA, see Memorandum of Agreement, under which Santa Fe Tobacco will
cease using “additive-free” and “natural”’ going fordiéexcept for the “Natural” in the “Natural

American Spirit” brand name), an injunctionnappropriate, because tBefendants have already
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undertaken the action that the Pléfathave requested. MTD at 68-69The Defendants aver that

the Plaintiffs’ requested injunction does notisg the mootness docte’s voluntary-cessation

°The Memorandum of Agreement reads in relevant part:

[The FDA's Center for Tobacco Product€{P”)] and Santa H@ obacco] agree to
the following steps and conditions:

1. Santa Fe will remove the phrase “Additive-Free” from all
Natural American Spirit cigeatte product labels, labeling,
advertising, and promotional materials.

2. Santa Fe will remove the term “natural” from all Natural
American Spirit cigarette product labels, labeling advertising,
and promotional materials, ept as provided in Paragraph
Three (3) below.

CTP recognizes that Santa Fe widled to coordinate with its
vendors to print and impleme new product labeling and
advertising. However, CTP expects that this process would be
completed and that changes to the labels, labeling, advertising,
and promotional materials would be implemented within seven
(7) months from the date Santa Fe receives in writing the
agreement reached between FTC and FDA regarding the
necessity, and, if applicable, vding of a disclosure, and the
process for effectuating it, agesult of the discussions among
Santa FE, FTC, and FDA. Following the seven (7) month
deadline, Santa Fe will not utilize the terms “additive free” or
“natural” except as allowed under Paragraph 3 of this Agreement
on the labels, labeling, adverhgj, or promotional materials for
Natural American Spirit cigarette products.

3. Santa Fe may retain the use & tarm “Natural” in the “Natural
American Spirit” brand name and trademarks.

If Santa Fe agrees to the conditiondinad above, CTP will commit to not initiating
enforcement action against Santa Hatesl to the August 27, 2015 Warning Letter
during the Seven (7) month timeframe set forth in Paragraph 2.
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exception:* because, if they resumed using “Nattial “Additive-Free,” the Defendants would
expose themselves to an FDA enforcement actidTD at 69-70 n.26. The Defendants argue,
accordingly, that the Memorandum of Agreementess “moot[] Plaintiffs’ requests for injunctive
relief.” MTD at 68.

Tenth, the Defendants assémat the Court lacks persdnarisdiction over Reynolds
American with respect to the five Plaintiffétlaims who were not parties to the North Carolina suit.
See MTD at 70. In sum, the Defendants argae tihe Court lacks bothpecific and general
personal jurisdiction over Reynolds America. $€ED at 73. Turning first to specific personal
jurisdiction, they contend that Reolds American has not purposefulliyected its activities at any
of the transferor court states. See MTD at THMey argue that the Plaintiffs’ allegation that
Reynolds America is “intimately involved in@hmarketing, advertising, and overall business
development,” Amended Complaint § 27, at 12, ofukel American cigarettes is conclusory, and
that the “mere involvement in nationwide adisng” does not amount to the requisite directed
activity, MTD at 74. Turning tgeneral personal jiliction, the Defendants say that general
personal jurisdiction is proper only in North Clama, because Reynolds America has no continuous
and systematic contacts withyaother state._ See MTD at 7%pecifically, they contend that
Reynolds America “does not do business in any etitansferor States other than North Carolina,

does not have any registered agen any of those States, athokes not employ[] any employees in

Memorandum of Agreement 1 1-3, at 1-3.

HUnder the voluntary-cessation doctrine, a regioesnjunctive relief is not rendered moot
when the party voluntarily stops the chatfed conduct._See Brown v. Buhman, 822 F.3d 1151,
1166 (10th Cir. 2016). Nevertheless, a defendamfisntary cessation may render a case moot, if
“the defendant carries the formidalburden of showing that it Ebsolutely clear the allegedly
wrongful behavior could not reasdig be expected to recurBrown v. Buhman, 822 F.3d at 1166
(quoting_Already, LLC v. Nike, In¢ 568 U.S. 85, 91 (2013)).

2Those five Plaintiffs @ Sproule, Miller, Hasi, Litwin, and Blevins.
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any of those States. . . . Nor does RAI mainiaink accounts in any of those states.” MTD at 75-
76. The Defendants also arguattBanta Fe Tobacco’s contacts cannot be imputed onto Reynolds
America. _See MTD at 76. They contend thatinbpute a subsidiary’sontact onto a parent
corporation, the parent company must control the sulbbgisliday-to-day actities, and, here, the
allegations that Reynolds America “exercises oalrdver [Santa Fe’s] corporate decisionmaking’
and involves itself in Santa Fdisisiness by treating it &sn operating segment™ are conclusory.
MTD at 77 (quoting Amended Complaint 1 34-3513t14)(brackets in MTD). They add that
Reynolds American is natvolved in Santa Fe Tobacco’s day-to-day operations nor is it controlling
those operations. See MTD at 78.

2. The Response

The Plaintiffs responded by filing the Plaif#’ Opposition to Defendants’ Motion to
Dismiss the Consolidated Amended Class ActBomplaint and Incorporated Memorandum of
Law, filed April 6, 2017 (Doc. 98)(“Response”). Firdtey contend that the Consent Order does not
impliedly preempt their claim based on the Safegja@ette Theory, becaud® the FTC’s governing
statute states that “remedies provided in thif@eare in addition to, and not in lieu of, any other
remedy or right of action provided by state atfeal law,” Response at 7, (emphasis omitted)(citing
15 U.S.C. § 57b(e)); and (ii) the Supreme Coydated the same argumts that the Defendants
bring, namely that an FTC Consent Order raggia disclosure on a tobacco product impliedly

preempts a state deceptive practices clainResponse at 9 (citing Alr Group, Inc. v. Good, 555

U.S. 70, 89 (2008)(“Altria 11")). Tl Plaintiffs also refute the Bendants’ argument that the United
States Department of Agricultuseregulations governing entitiasse of “organic” preempts their

Safer-Cigarette Theory premised on the termdarg.” Response at 16iting Segedie v. Hain

Celestial Grp., Inc., No. 14-5029, 2015 WL 21683742af (S.D.N.Y. May 7, 2015)(Roman, J.);

-20 -



Jones v. ConAgra Foods, Inc., 912 F. Supp. 2d 8899894LD. Cal. 2012)(Bnger, J.); Brown v.

Hain Celestial Grp., Inc., No. 11-3082, 20¥2L 3138013, at *6-12 (N.D. Cal. Aug. 1,

2012)(Beeler, J.)).

The Plaintiffs also aver that the Fissinendment does not proteithe Defendants from
liability. See Response at 16. They argue diso#hat dismissing their false and misleading
marketing claims is inappropriad& a motion to dismiss as “sualiletermination [of falsehood] is

for the trier of fact.” Response at 16-17. TherRitis also argue that the Central Hudson test does

not apply to sellers or manufacers who lie about a productaalvertising. _See Response at 18

(citing Fed. Trade Comm’n v. Wellness Supggéetwork, Inc., No10-4879, 2014 WL 644749, at

*10 (N.D. Cal. Feb. 19, 2014)(Spero, M.J.)). Thmntinue, however, thaif Central Hudson

applies, they still satisfy the test. See Respah$8. They argue that, under Central Hudson'’s first

prong, the Defendants’ advertisirggmisleading, so the Defendahspeech “does not merit any
First Amendment protection.” Resnse at 19. The Plaintiffs refute the Defendants’ contention that
they must show that the Defendants’ speechiséiiently misleading,” because they challenge the

statute “as applied” to specific representatiorBlaintiffs. Response at 20 (citing John Doe No. 1

v. Reed, 561 U.S. 186, 194 (2010)). The Plaintfs argue that, under Central Hudson, the

government has a substantial ingr@ protecting consumers from deceptive business practices.
See Response at 21.

The Plaintiffs next contenddhno safe harbors protect thefendants from liability. See
Response at 23. First, they argue that, in Alirthe Supreme Court detemmed that “FTC consent
orders only ‘enjoin enforcement’ of 15 U.S.C48and should not be construed as authorizing any
specific conduct,” and that “agenegnenforcement of a federal statistaot the same as a policy of

approval.” Response at 23-24 (cititiria I, 555 U.S. ai89-90). They arguthat, therefore, the
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Consent Order “simply enjoined the FTC from eniog the FTC Act against Defendants so long as
they complied with its terms.” Response atD#e Plaintiffs add thahe Consent Order does not
provide complete immunity from suit, becauey allege both false advertising and false
packaging, and the Consent Order applies onlylterising. See Responae25-26. They also
argue, in a similar vein, that t@nsent Order does not addresaube of “natural” and “organic,”
so the Consent Order cannot permit the Defendants’ use of those terms. Response at 26. They
contend that the Consent Order’s catch-all “sutigtly similar termsanguage does not capture
“natural” and “organic,” because the Consend€rdoes not list “those two key terms,” and the
exclusion “cannot be an oversight as the terradiarally contained in the names of the products”
and the term “natural” was included in thiginal FTC investigation. Response at'27.

The Plaintiffs argue that, en if the Consent Order govexhthe packaging, the Consent
Order would not shield the Defendants from liability. See Regpah28. They aver that the
Defendants “buried the [required] disclaimer in Bitext to avoid” consumer attention, flouting the

Consent Order’s “equal text size requirem&hti some instances -- particularly on the packaging.

1*The Consent Order readsriglevant part that:

[T]his provision shall not hibit respondent from truthfly representing, through

the use of such phrases as “no additives,” “no chemicals,” “additive-free,”
“chemical-free,” “chemical-additive-free,”100% tobacco,” “pure tobacco,” or
substantially similar terms, that a tobacco product has no additives or chemicals,
where such representation is accompanied by the disclosure mandated by this
provision.

Consent Order at 5 [at 14 on CM/ECF].

“The Consent Order requires the Defendantsligplay in advertisements as specified
below, clearly and prominently, the following dissures (including therie breaks, punctuation,
bold font and capitalization illustrated:

In cigarette advertisements:
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Response at 28. They add that the Defendantsodidold the word “not” on the packaging as the
Consent Order commands. Response at 28.

The Plaintiffs argue that the Consent Ordersdus trigger any state safe harbors, because it
does not permit the Defendants’ conduct; rathex, @onsent Order does not prohibit it. See
Response at 30. The Plaintiffs continue thatrtbtatutory claims are meritorious, because the
Defendants’ advertising and packaging would mislead a reasonable consumer. See Response at 39.
First, they aver that, in most of the relevanisdictions, a statemest’capacity to deceive or

mislead is a fact question, inappropriate for a amtd dismiss. See Response at 39-42 (citing e.g.,

Williams v. Gerber Prods. Co., 552 F.3d 934, 938989 Cir. 2008); Guidate Endodontics, LLC v.

Dentsply Int’l, Inc., 708 F. Supp. 2d 1209, 1241 (IMN2010)(Browning, J.); Foster v. Chattem,

Inc., No. 14-0346, 2014 WL 3687129;at(M.D. Fla. July 23, 2014)(Dalton, J.); Biffar v. Pinnacle

Foods Grp., LLC, No. 16-0873, 2016 WL 7429130, a{3®D. Ill. Dec. 26, 2016)(Herndon, J.).

Second, they argue that reasonable consumenstrequired to look beyoralcigarette package’s
frontal disclosures to uncover the cigarette’s safety disclaimer on the package’ See Response
at 42-43. The Plaintiffs contindleat, for many jurisdictions, thelewant reasonable consumer test
is to analyze the marketing “as a whole” and natimm in on one disclaimer. Response at48. See
Response at 46-49.

Addressing some of the Defendants’ state-sgegifjuments, the Plaintiffs argue that they

No additives in our tobacco
doesNOT mean a safer cigarette

In advertisement for any other tobacco product:

No additives in our tobacco
doesNOT mean safer.”

Consent Order at 4 [at 13 on CM/ECF] (emphasis in original).
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are entitled to injunctive reliefnder lllinois law, because there is a “continuing risk to reasonable
consumers.” Response at 55. They also aver that, contrary to the Defendants’ contention, they are
not required to give pre-suit notice under Ohio lae&cause pre-suit notice is a procedural rule
inapplicable in federal courtSee Response at 59. They continue that, even if pre-suit notice was
required, they satisfy the requirement, because their Amended Complaint provides sufficient written
notice. See Response at 60. Responding to tha@aies’ argument that tidaintiffs do not have
standing under Ohio law to sue under ODTPA, Bhantiffs argue that the statute’s express

language grants them standing and that cousts h#firmed that position. See Response at 61

(citing Schumacher v. State Auto Muns. Co., 47 F. Supp. 3d 618, 630-32 (S.D. Ohio
2014)(Spiegel, J.); Bower v. IBM, 495 Supp. 2d 837, 843 (S.D. Ohio 2004)(Rice, J.)).

The Plaintiffs continue that they have prdpepled their unjust-enrichment claim. _See
Response at 62. The Plaintiffs contend that the Defendaargument that the Plaintiffs’ available
legal remedy bars their unjustreaihment claim is premature undeule 8(d) at the motion-to-

dismiss stage. See Response at 63 (citing In re Dial Complete Mktg. & Sales Practices Litig., No.

11-2263, 2013 WL 1222310, at *8 (D.N.H. March 26, 2QWgAduliffe, J.)). They add that the
Defendants “adequate remedy at law” arguments flaipresumption that state statutes should not
be interpreted to displace commianv claims, unless there is specific legislative intent to the
contrary. Response at 63. The Plaintiffs alsgue that, under the coromlaw for ten relevant
states, their unjust-enrichment claims prevadtwithstanding the Defendants’ arguments to the
contrary, because: (i) they request equitable rdigfnct from a legal rendly; (ii) there was no

express contract; (iii) statiory relief’s availabilitydoes not bar equitable rdtier (iv) dismissal at

*The Plaintiffs agree with the Defendants tii&t substantive law of the state in which the
cigarettes are purchased governs the unjust-eneohclaims. _See Response at 62. The Court
concludes that both parties are eatrand applies the law of the forum in which the cigarettes were
purchased.
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the motion to dismiss stage is premature. Sepdtese at 63-68. They argiiiait they have alleged

a direct benefit to the Defendants, sufficient tisfathe unjust-enrichment standard in Michigan,
North Carolina, New Jersey, and Ohio, “in thenfioof a price premium, increased sales and
increased market share.” Response at 69. Tdeti#fs add that, contrary to the Defendants’
argument that the Plaintiffs unjust-enrichmentgdl#on fails in New Jersey because it sounds in
tort, New Jersey law has no such requirement aatdriggardless, their claim is viable, “because it
could properly be construed as an equitabieedy” under rule 8(a)(3)Response at 70.

The Plaintiffs also aver thdtey properly pled their breach-of-express-warranty claims. See
Response at 72. They contend that product |azibetde “actionable expresvarranties,” that the
Defendants breached an expresgaray by adding menthol to their “additive-free” cigarettes, and,
alternatively, that dismissal is premature. Response at 72. They also say that the Defendants had
adequate pre-litigation notice of the breachxgfress-warranty claims, because their Amended
Complaint put the Defendants on notice, the Defatstdnave not been prgjiced, and they had an
opportunity to cure the defect --ehknew that their claims thtteir menthol cigarettes are ‘100%
Additive Free’ are false.” Response at 73 (citingelaled Complaint § 68, at 30). The Plaintiffs
add that, even if they did not meet the pre-potice requirement, they meet several state law
exceptions to the notice requirement. See Resdiigde They argue that: (i) under New York law,
no notice is required for suits inwihg goods that people consun(g; under California law, the
notice requirement is inapplicable against manufacturers with whom consumers have not dealt; and
(i) under North Carolina andlihois law, filing a lawsuit meets the notice requirement. See
Response at 74-75.

The Plaintiffs argue that the MemorandwiAgreement does not render moot their

injunctive relief request, because the MemorandaiirAgreement exists outside the Amended
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Complaint’'s four corners.__See Response at Téey also contend that the Memorandum of
Agreement does not cover the Plaintiffs’ requibstt the term natural be removed from their
packaging and labeling, so injune relief cannot be renderedoot. See Response at 76.

Finally, the Plaintiffs comnd that the Court has persbparisdiction over Reynolds
American._See Response at 77. They argu®ehatolds American has substial involvement in
the activities giving rise to #ir claims. _See Response at 7Bhey contend tht: (i) Reynolds
American has an integrated system where dxaxsiamongst the thré@efendants collaborated;
(i) Reynolds American essentigltontrols Santa Fe Tobacco’s operations, and the two entities
share assets and board members; (iii) Santidbacco’s employees are considered Reynolds
American employees; and (iv) Reynolds Ameritammvolved in and controls Santa Fe Tobacco’s
advertising campaign. See Response at 7@gchmended Complaint 11 29, 35-36, at 13-14).
They conclude that, because of Reynolds Amelscactive participation ints subsidiaries, the
Court has “specific personal rjgdiction over [the] parent copany” -- Reynolds American.
Response at 79.

3. The Reply.

On May 30, 2017, the Defendants replied to tlaafffs’ Response. See Defendants’ Reply
in Support of Motion to Dismiss the ConsoliddtAmended Complaint at 1, filed May 30, 2017
(Doc. 107)(“Reply”). The Defendants maintairatlihe Consent Order preempts the Plaintiffs’
Safer-Cigarette Theory, because thonsent Order “authorizes tbeactrepresentations at issue
here bythis exact manufacturer.” Reply at(emphasis in original).They refute that Altria Il
undermines their argument, because, the Conselar @r this case, unlike the Consent Order in

Altria Il, “affirmatively permits” the terms at issue Btating that it will not prohibit terms such as

natural or additive-free. Reply at 4. They also contend that, in Altria Il, the United States of
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America expressly disavowed anylipg authorizing the terms at issue in an amicus brief. See
Reply at 5 (citing Brief for th United States as Amicus @&ae Supporting Respondents at 15,

No. 07-562, 555 U.S. 70, availablehditps://goo.gl/6VvJzA). The Deafieants also refute that 15

U.S.C. 8 57b(e) undercuts their preemption argunbesuse that statute applies only to FTC rules
or an FTC cease-and-desist arded not to Consent Orders und&rU.S.C. § 45(b). _See Reply at
6. The Defendants also state tinat Plaintiffs never pled an “organic-based” deception claim, but if
they had pled one, such a theory would fail, beedhe Defendants havenaplied with regulations
under the Organic Food Production Act, 7 U.S.6581(2), which allow advertising and labeling to
have the term organic -- subjectdertain conditions. Reply at(Biting 7 U.S.C. § 6501(2)).
Turning to their First Amendment argumentise Defendants maintain their previous

arguments, see Reply at 10-13, andtend that the Plaintiffs’ gument that Central Hudson does

not apply to false or misleading advertisiisgflawed, because the Defendants found only one
unpublished decision supporting that argument aatidacision does not explain why the First
Amendment protects commercial speech limitationmosed via government regulation, but leaves
exposed the same speech via a lawsuit, see Reflyy n.7. The Defendanalso argue that the

Plaintiffs address only one of Central Hudson’s factdBee Reply at 13They continue that the

Plaintiffs’ argument as to that one factor is feaybecause the Defendarggéech is not deceptive.
See Reply at 13.

The Defendants’ reassert theigaments that state safe harbors shield them from liability,
because the Consent Order permits their condext. Reply at 14. The Defendants also argue that
the term “natural” falls within the Consent Or@epurview, because an FTC letter confirms that
“natural” is substantially similar to “additive freeReply at 15 (citing MTD at 8). The Defendants

also assert that, contrary to the Plaintiff@sition, the Court can conclude, on a rule 12(b)(6)
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motion, whether a reasonable com&r would be misled. See Bt at 20 (citing_Fink v. Time
Warner Cable, 714 F.3d 739, 741 (2d Cir. 2013)(peam)). They continu¢hat the packaging
would not mislead a reasonable consumer, be¢heserms “natural” anthdditive-free” do not, on

their face, contradict the package’s safety dmale. Reply at 22. The Defendants also maintain
that Santa Fe Tobacco manufaesicigarettes with additivede tobacco and contends that the
Plaintiffs’ arguments that the “additive free” lalmemisleading, because menthol migrates into the
tobacco post-production is incorrect as a mattenaflb@cause the Plaintiffs concede that menthol
“migration isinevitable” Reply at 23 (emphasis in origin@diting Response at 52). Responding to
state-specific refutations, the Datiants counter that pre-suit notice requirements are substantive

law under Erie R. Co. v. Tomkin304 U.S. 64 (1938), so Ohio pseit notice law binds the Court

here._See Reply at 25 (citing Curry v. High SpriRgmily Practice Clinic & Diagnosis Ctr. Inc.,

No. 8-0008, 2008 WL 5157683, at *9 (N.D. Fla. Dec. 9,8(@aul, J.)) They also contend that
filing a complaint does not satisfy thetice requirement. _See Reply at 25.
Turning to the Plaintiffs’ unjust-enrichmentghs, the Defendants argue that the Plaintiffs
may not plead an unjust-enrichment claim in the aditéra to a legal claim._See Reply at 27. First,
the Defendants contend that the Plaintiffs’ reliance on express-contract cases where the contract’s
existence was at issue doom their unjust-enrichiimetite-alternative theory, because those cases
do not speak to available statutory remedies Beply at 27. Second, the Defendants aver that
courts have rejected unjust-enrichment-in-the-alternative theories in similar circumstances. See

Reply at 28 (citing In re Fd Tailgate Litig., No. 11-2953,0@4 WL 1007066, at *5 (N.D. Cal.

March 12, 2014)(Seeborg, J.)).
The Defendants also contend that the Plairfaifed to give the requisite pre-suit notice for

their breach-of-express-warranty claims. See RapB4. Regarding state specific statutes, the
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Defendants argue that general knowledge of gefaat giving rise to thlawsuit are insufficient
under lllinois law to provide notice. See Reply3at They also contend that the exceptions to
notice that the Plaintiffs invoke under lllinois, KloCarolina, and New Yorkaw are inapplicable,
because those exceptions apply only in personaly cases._See Reply at 35. The Defendants
argue that, similarly, California’s exception applies only to tort cases and not to contract cases. See
Reply at 36.

Regarding the Plaintiffs’ requested injunctredief, the Defendants note that they have not
finalized changes to their labeGee Reply at 37-38. The f@adants argue, however, that the
requested relief is still rendered moot, becahselabel changes will occur by December, 2017,
“long before this case reaches judgment.” plReat 38. _See Reply &@7-38. Regarding the
voluntary-cessation doctrine, the Defendants argudite&tlaintiffs have pointed to no supportable
reason to suggest that the Defendants would retuireprior labeling in the future. See Reply at
38. From that premise, the Defendants conclualdltle voluntary cessation done is inapplicable.
See Reply at 38.

Finally, the Defendants argueaththe Plaintiffs concedeithat the Court does not have
general personal jurisdiction over Reynolds Americ&ae Reply at 39. They also argue that the
Plaintiffs’ allegations do not rise to the levededed for specific jurisdiction, because they do not
plausibly support that Reynolds American benefitted from some purposive conduct directed at the
forum state sufficient to establisbnsent to the forum’s jurisdictiorSee Reply at 39. They also
argue that the Plaintiffs’ cannohpute Santa Fe Tobacco’srtacts onto Reynolds American,
because Reynolds American does not have contraé facto dominancaver Santa Fe Tobacco.
See Reply at 39-40. The Defendamtgue that there is no exdigm to the normal jurisdictional

rules for tobacco companies. See Reply at 4@y Tonclude that, therefore, the Court does not
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have personal jurisdiction over Relds American._See Reply at 40.

4, The June 9, 2017 Hearing.

The Court held a hearing on JUn€017._See Transcript of Motion Proceedings (taken June
9, 2017), filed June 16, 2017 (“June Tr.”). Takesgh argument in turn, the Defendants began by
arguing that FTC Consent Orders, eughght of Altria Il, still have preemptive effect. See June
Tr. at 15:11-17 (Biersteker). The Defendants maintsrihey argued in thidReply, that Altria Il
applies only to the consent order at issue in Altréand not to consent ordegenerally._See June
Tr. at 15:24-16:5 (Biersteker). Responding to tbar€s observation that “th®upreme Court is so
divided on preemption these daysyine Tr. at 16:189 (Court), the Defendds noted that the

Supreme Court focused on only the FTC cease andtagder at issue iAltria I, and did not

“enunciate some sort of blanket rule that cohsktrees cannot be afforded preemptive effect,”
June Tr. at 16:25-17:1 (Biersteker). See Junaflk6:22-18:11 (BiersteRe The Defendants also

argued that, in contrast to the Altria Il consent arttee parties have abided by the Consent Order at

issue here, the FTC has not questioned the Cofsder's mandated disclosure, and the Consent

Order here, unlike Altrifl’'s consent order, has languagerpéting the advertising language. See

June Tr. at 18:12-18 (Biersteker); id. at 19:17-20:19 (Biersteker). The Court pressed that Consent
Orders change based on different administrations, and it queried how a federal judge could choose,
in a principled manner, which Consent Orders ppgethstate law and whiahd not. _See June Tr.
22:22-23:10 (Court); id. at 23:183 (Court). The Defendants responded that, because federal
regulatory action is generally given preemptive effiaet principled response would be to scrutinize
Consent Orders on a case-by-case basis to detewhiether the regulatory agency has considered

the conduct at issue. See Jlimeat 24:4-12 (Biersteker).

The Plaintiffs responded that caselaw cleadyais that the Consent Order does not preempt
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their claims. _See June Tr. 26:2-26:6 (Reese)(citing Puebdd Pojoaque v. New Mexico, 214

F. Supp. 3d 1028 (D.N.M. 2016)(Browning, J.)). Thayher averred that the Consent Order does
not apply to the Defendants’ cigarette labelirepduse the Consent Order’s text does not mention
labeling, and the FTC’s regulatory structure forbiéeen from regulating labeling when the Consent
Order was entered. See June Tr. at 29:1-7 (Re€ke)Plaintiffs also pressed their argument from
briefing that 15 U.S.C. 8§ 57b(pj)ecludes consent decrees fromriog other litigaion. See June

Tr. at 31:20-32:13 (Reese).

The Defendants responded that the Plaintdffatutory interpretation is flawed, because a
different section governs FTC consent decre€ge June Tr. at 33:10-13 (Biersteker). The
Defendants continued that, although the United S@aest of Appeals for thEirst Circuit, in.Good
v. Altria, 501 F.3d 29 (1st Cir. 2007), adopted oeasg similar to the Platiifs’ reasoning here, the

Supreme Court did not adopt thraasoning in Altria Il, so th€ourt should disregard the First

Circuit's reasoning._See June. &t 34:14-23 (Biersteker). Thaefendants added that the First
Circuit's reasoning -- and the Plaintiffs’ -- is flawd@cause it ignores the statutory text. See June
Tr. at 33:24-34-9 (Biersteker].he Defendants also argued thaéasonable consumer would know
to look at the side of a cigaretback for warnings given that the Surgeon General’s warning on the
side of a pack is adequate under the Féd@rgarette Labeling and Advertising Act, 15
U.S.C. 88 1331-1341 (“FCLAA”"). _See June &t 35:11-24 (Bierskeer); 15 U.S.C. § 1331.

Turning full-force to the reasonable consummguments, the Defendants contended that the
Court can consider whether the contested adirggtisnguage is deceptive or misleading as a matter
of law under rule 12(b)(6), and the Court agre&ke June Tr. at 39:4-9 (Court, Schultz). The
Defendants maintained their position from theiefing that no reasonable consumer would believe

that additive-free menthol cigarettes would not asninenthol._See June Tr. at 40:19-23 (Schultz).
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The Court responded with an analogy and askexdlvetn a reasonable consumer would be deceived
if Coca-Cola bottle’s front labeling stated thlaére was no sugar in the product, but the back
labeling stated there was sugaBee June Tr. at 428 (Court). The Defendds replied that the
important difference between its case and the Coartalogy is the particular wording on Natural
American’s labeling; they averred that the laage “menthol-flavored” and “the ingredients are
organic tobacco and menthol” wowdtert “a consumer who choosemanthol cigarette.” June Tr.

at 42:16-25 (Schultz). The Defendants agairsseé that the one-hundred-percent additive-free
tobacco labeling is true, because the menthol is gbdine cigarette,” but “not part of the tobacco,”
June Tr. at 43:15-16 (Schultz), yet conceded, ttvhen the cigarette is smoked, inevitably the
menthol “is part of and touchesttobacco,” id. at 43:19-23 (Court, Schultz). See June Tr. at 43:6-8
(Schultz).

The Plaintiffs responded thagtte is a body of caseleruling that a reas@ile consumer is
not required to turn arourallabel to verify whether a represdida on the front is truthful._See
June Tr. at 51:25-52:7 (Wolch&y3. The Plaintiffs also argdethat consumers may not know
much about menthol. See June Tr. at 79:18-24 (Vdokky). The Plaintiffadded that, even if the
Court accepts the Defendants’ argument that tobaseparate from the mératl while the cigarette
remains unsmoked, it is still disingenuous to sugthedtthe tobacco is additive-free when, “the
minute that you light that cigarette,” the menthib& chemicals, and “everything in that cigarette
goes into your mouth and into your lungs.” Jdineat 53:18-54:4 (Wolchansky). The Plaintiffs
explained that menthol is an “organic molecule derived from mint,” although it “it can [also] be
synthesized chemically in a lab,” June Tr. at 64:18Sthlesinger), it “acts a8 anesthetic,” id. at
56:18 (Schlesinger), “numbs the throat,” id.5#23-24 (Schlesinger), and makes the smoke

“inhalable,” id. at 57:4 (Schlesinger). See Junal®6:15-57:9 (SchlesingerT.he Plaintiffs also
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argued that the Honorable Judge Gladys Kessleeddtiited States District Court for the District of
Columbia already determined that Natural Amanis use of “the term ‘natural’ is unlawful,”
because it suggests that it “confer[s] health benefisd the Plaintiffs ask the Court to “enforce her

order.” June Tr. at 58:8-21 (Schlesinger). Segted States v. Philip Morris USA, Inc., 449

F. Supp. 2d 1 (D.D.C. 2006)(Kessler, J.).

The Plaintiffs argued that the naturadd#ive-free, and organic advertising misleads
consumers into believing Natural Americans arersar healthier. _Se June Tr. at 65:19-24
(Wolchansky). They contended that the disclaitdees not mean that the front of the pack isn’t
misleading,” June Tr. at 67:5-6 (Wolchansky), beeathe disclaimer is “buried,” id. at 67:25
(Wolchansky), as “tiny text on ¢éhside of the pack,” id. at @2-23 (Wolchansky), underneath the
barcode and is phrased in a double negative,Jsee Tr. at 67:18-68:15 (Wolchansky). The

Plaintiffs added thathe FDA’'s Warning Lettéf buttresses their position, because it tells the

*The Warning Letter reads, in pertinent part:

Your product labeling for Natural Amean Spirit cigarettes, which uses the
descriptors “Natural” and “Additive Free,” reggents explicitly and/or implicitly that

the products or their smoke do not contain or are free of a substance and/or that the
products present a lower risk of tobacdatexd disease or are less harmful than one

or more other commercially marketed tobapoaducts. As sut these products are
modified risk tobacco products. As sutiese products are modified risk tobacco
products. Because these products are salisotbuted to customers in the United
States without an appropriate FDA ordeeffect under secticd®l1(g) of the FD&C

Act (21 U.S.C. § 387k(Q)), these produats adulterated under section 902(8) of the
FD&C Act (21 U.S.C. 8§ 387hb(8))

The violations discussedthis letter do not necessardgnstitute an exhaustive list.
You should immediately correct the violatiahsit are referencesbove, as well as
violations that are the samss or similar to thosstated above, and take any
necessary actions to bring your tobapeoducts into compliace with the FD&C
Act.
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Defendants that “Natural and Atide-free represents explicitlynd/or implicitly that the products

or their smoke do not contain or are free fromlassance and/or that theoducts present a lower

risk of tobacco-related disease are less harmful.” June Tr. at 69:3-14 (Wolchansky)(quoting
Warning Letter at 2). The Plaiffs continued that, in addition to the Warning Letter, peer-reviewed
articles conclude that consumers believe thatfdbAmerican cigarettesre healthier based on the
terms natural, organic, and additive-free. See June Tr. at 70:19-22 (Wolchansky); id. at 72:23-73:4
(Wolchansky). _See also June Tr. at 74:17-2®l0Wansky)(noting that 63.9 percent of Natural
American smokers think that Natural American oggtes are less harmful than other brands); id. at
76:14-20 (Wolchansky)(noting that sixty percentafisumers believe that removing additives from
cigarettes make them less dangerous to smolé)e Plaintiffs argued that the caselaw the
Defendants cite is inapposite, because, in those cases, the disclaimer is prominent, unlike Natural
American’s disclaimer. _Se@de Tr. at 82:6-19 (Wolchansky).

Returning to the Menthol Theg the Court, again emphasized its concerns that the one-
hundred-percent additive-free labeling misleads consungams.June Tr. at &6 (Court). It also
posited that the “100% Additive-Free” and “Natufabacco” labeling is not on one line, but two
lines, and that the Plaintiffs mightgue that the labeling conveysteeparate messages. June Tr.
at 87:12-22 (Court). The Defentta disagreed and argued tha kabeling conveys one message.
See June Tr. at 87:23-88:1 (Stthy The Court also noted that the package’s disclaimer focuses
only on the advertising’s additive term “and doesrdatlseaddress the issue about the natural” term.
June Tr. at 89:23-24 (Court). Same Tr. at 89:9-24 (Court). flirther noted that the advertising
disclaimers diverge from the packaging disckiisa _See June Tr. at 91:2-10 (Court). The

Defendants rejoined that the FTC Consent Oddexs not require a packaging disclaimer, so, by

Warning Letter at 2-3.
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inserting any disclaimer at all, they wenybad FTC’s requirements. See June Tr. at 91:23-92:3
(Schultz). The Defendants added that the Amended Complaint does not address the FTC disclaimer,
and argued that a reasonable consumer looks at both the advertising labels and the disclaimer. See
June Tr. at 92:13-93:3 (Schultz). They also ardglbatthe disclaimer does not contradict the natural

or additive-free language, but “helps to amplify theaning.” June Tr. at 94:4-9 (Schultz). They
continued that “natural” is a word with no m@anunder the reasonable canter standard, because

“it can have different meanings different contexts,” so it cannbtwve a “safer cigarette” meaning

that the Plaintiffs ascribe to ilune Tr. at 96:B-(Schultz).

The Court disagreed and thought that natheal some meaning, otherwise corporations
would not use it on products, but it was not convirtbed the natural term necessarily signals to a
reasonable consumer that the cigarettes are s&#. June Tr. at 100:19-101:5. The Plaintiffs
argued that, even if natural does not haverecise and fixed meaning, it still suggests to a
reasonable consumer that Natural Americarnreitgs are not produced through human alteration or
engineering. _See June Tr.H12:16-20 (Schlesinger). The Plafifs persisted that the natural
labeling conveys a message ttiet Defendants wrap up the tobadmom the plants and sell the
product as-is, and that additives associatedtaiihcco products “are gone” from Natural American
cigarettes. _See June Tr. H32:21-103:10 (Schlesinge The Court rgsonded that natural’s
meaning might turn on the product sold; for examgpleatural marshmallow might be different from
a natural orange. See June Trl28:15-25 (Court). The Plaintiffejoined that the “natural here
means safer and healthier, and it also means thatansfactured in a way thiatnatural,” but “the
truth is, it's not.” June Tr. at24:1-4 (Wolchansky). The Plaiifis conceded that a reasonable
consumer does not think that natural means ttheatcigarettes are hand rolled, see June Tr. at

124:16-17 (Wolchansky), but argued that whetherdlréng the cigarettes or packing the cigarettes
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with nicotine is a “natwal” processes “is a question of fdor a jury,” June Tr. at 124:19-20
(Wolchansky). The Plaintiffs explained that, its natural state, tobacco or cigarettes are
uninhalable; it is only when the cigarettes are flueduhat cigarettes become inhalable. See June
Tr. at 128:8-20 (Schlesinger). The Plaintdfsknowledged that there m® defined meaning for
what a natural manufacturing proses, but emphasized that reasonable consumer believes that
flue curing and the other processehich the Defendants use to make their cigarettes, are natural.
See June Tr. at 126:14-25 (Wolchansky). The Cooncluded that it was inclined to let the
Menthol Theory proceed, but to dim®s the other two theories. Shee Tr. at 133:10-21 (Court).

Turning to the common-law claims, the Defendaargued that rule 8(b) does not allow the
Plaintiffs to plead unjust enrichment in the alternative, because a fedleralf civil procedure
cannot alter state substantive law. See JunatTi44:14-18 (Biersteker). They explained that
equity fills in the gaps that legal remedies leare] that, because the Ri#ifs have an available
legal remedy from the state statutes, unjust enrichisémproperly pledSee June Tr. at 145:8-21
(Biersteker). The Defendants concluded that theme dispute that legal stabry remedies exist.
See June Tr. at 1468 (Biersteker).

5. The Supplemental Brief

On June 30, 2017, the Plaintiffs filed a supplemental brief addressiagkissues raised
during the June Hearingee Plaintiffs’ Supplemental Brief in Opposition to Defendants’ Motion to
Dismiss and Consolidated Amended Class Adfiomplaint and Incorporated Memorandum of Law
at 1, filed June 30, 2017 (Doc. 117)(“Supp. Brieflhey assert three arguments: (i) whether a
reasonable consumer is misled is typically a facstjoie that survives a motion to dismiss; (ii) the
Defendants’ disclaimer arguments are misplaced; and (iii) they have adequately pled their complaint

to survive the rule 12(b)(6) standard. See SupigfBit 1-4. First, they assert that the Court’s
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function is not to weigh the evidence, but to assghether the Plaintifisave plausibly stated a

claim. See Supp. Brief. at 4 (citing WalkerTHI of N.M. at Hobbs Ctr., 803 F. Supp. 2d 1287,

1330 (D.N.M. 2011)(Browning, J.)). They also avkat “the unanimous weight of case law
authority holds that use of terrimatural,” ‘organic,’ or ‘additie-free’ do mislead consumers into

believing that cigarettes so labeled are safer altiner.” Supp. Brief & (citing Disc. Tobacco &

Lottery, Inc. v. United States, 674 F.3d 509, 536 (&ith 2012); United States v. Phillip Morris

USA, Inc., 449 F. Supp. 2d 1, 27 (D.D.C. 2006)(Kessler, J.); United States v. Philip, 477 F. Supp. 2d

191, 197-98 (D.D.C. 2007)(Kessler, J.); HuntePhilip Morris USA Inc., 364 P.3d 439 (Alaska

2015)).

Second, the Plaintiffs argue that consumegsw@sled notwithstanding the disclaimer. See
Supp. Brief at 11 (citing Amended ComplaintZ] &t 25). They contend that, under longstanding
false advertising law, representations must be &tkn the context of the packaging or advertising

as a whole, see Supp. Brief. at 11 (citing PenrediUSA, LLC v. Bacardi.S.A., Inc., 653 F.3d

241, 250 (4th Cir. 2011)), and “how consumers viewdlodsms . . . as awhole . . . are questions of
fact not appropriate for resolution at this gtdgSupp. Brief at 11. They also argue that the
disclaimer is so obscured on the package thatffectively warns a reasonable consumer. See
Supp. Brief. at 12. Finally, they argue that a reabtinconsumer is “impervious to health warnings
and disclaimers,” because Natural Americarolsens had “certainly seen and ignored health
disclaimers on the packs of otheabhds” before switching, so the@t “should give litle, if any,
weight” to the disclaimers in decidingetfMotion to Dismiss. Supp. Brief at 13.

Third, the Plaintiffs clarify that they do notgare that natural is misleading “simply because
manufacturing steps must be taken to put their tobaatgarette form”; rather, they argue that the

Defendants manufacturing process® not conform to a reason@lgonsumers’ undstanding of
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the natural term. Supp. Brief &8. They maintain that the tematural is misleading, because
Natural Americans undergo flue-curing procegsiartificial blending, ath engineering to boost
nicotine. _See Supp. Brief at 14 (citing Ameddgomplaint 1 63-66, 72-73, at 30, 32-33). They
conclude, thus, that it is plausible that a reaBlEe@onsumer would beliewbkat Natural American
cigarettes were less chemically enhanced asglrieotine-laced than other cigarettes. See Supp.
Brief at 14.

6. The Supplemental Response

The Defendants responded to the Supp. Bridubnl4, 2017. See Defdants’ Response to
Plaintiffs’ Supplemental Brief at 1, filed July, 2017 (Doc. 124)(“Supp. Resp.”). The Defendants
argue that the Court can, and must, rule @nrdasonable consumer arguments on a Motion to

Dismiss. _See Supp. Resp. at 2-3 (citing FinKime Warner Cable, 718.3d 739, 741 (2d Cir.

2013)(per curiam)(ruling that it is “well settled tlaatourt may determine as a matter of law that an
allegedly deceptive advertisement would not hawgtadia reasonable consumer”)). The Defendants
also state that the administratignd academic findings on thef®redants’ advertising do not bind
the Court on a motion to dismiss, and many eirtfindings are inappositbecause the reports did
not consider the warning disclasuor are not final determinatis. _See Supp. Resp. at 6-7. The
Defendants also argue that the Court can distegiavey data as immaial where a reasonable
consumer would acknowledge that the advertisimpigalse or misleading. See Supp. Resp. at 8.
The Defendants aver that their disclaimer still vgagainst the Plaintiffs’ deceptive arguments as to
the natural term, even though thealaimer does not mention natutacause the disclaimer makes
clear that the cigarets are not safer than any othegarette. _See Supp. Resp. at 10. The
Defendants conclude that the Plaintiffs’ Amed@omplaint does not support the refined processing

theory that the Plaintiffassert in their Supp. BriefSee Supp. Resp. at 11.
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7. The July Hearing.

The Court held a hearing on July 20, 201&e Sranscript of Motion Proceedings (taken
July 20, 2017), filed August 10, 2017¢& 126)(“July Tr.”). The Defendants argued that, as to four
states’ laws, the Plaintiffs’ unjust-enrichmerdiois fail, because the Plaintiffs do not properly
allege that the advertising coygea direct benefit to the Defdants. _See July Tr. at 35:6-17
(Biersteker). They add that unjust enrichment isago‘fgjler,” and it is likely that those four states’
laws narrow the unjust-enrichment remedy, “because numerous legal remedies already exist for
consumers who have suffered as a result of deeeptivertising.” July Trat 11-17 (Biersteker).
The Plaintiffs rejoined @, as to Michigan, the direct berteflement is nodnger required._See

July Tr. at 37:10-18 (Wolchansky)(citing In ret@motive Parts Antitrudtitig., 29 F. Supp. 3d 982,

1021 (E.D. Mich. 2014)(Battani, J.)). They also cevad that there are caseom the other three
states that similarly obviate the direct-béh requirement. _See July Tr. at 38:11-40:1

(Wolchansky)(citing Stewart v. Beam Globaliigp & Wine, Inc., 877 F. Supp. 2d 192 (D.N.J.

2012)(Hillman, J.); Paika v. General Mot@srp., No. 07-0892, 2009 WL 275761 (E.D. Cal. Feb.

5, 2009)(Darmell, J.)).

Regarding the pre-suit notice requirementtif@r express warrangaims, the Defendants
admitted that the Amended Complaatieges that the Plaintiffs performed “all conditions precedent
to defendants’ liability,” July Tr. at 41:3{Biersteker)(quoting Amended Complaint 456, at 104),
but the Defendants contended that the Amended Gamiip allegation is “legally insufficient,”
July Tr. at 41:13-14 (Biersteker). The Defentdaadded that filing #tn Amended Complaint is
insufficient for pre-suit notice in lllinois, North @aina, and New York. See July Tr. at 43:11-14
(Biersteker). They argue that tR&intiffs’ cases to the contraryeapersonal injury cases, so are

inapplicable here. See July at.43:14-15 (Biersteker); id. at 42-18 (Biersteker). The Plaintiffs
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countered that their Amended Cdaipt serves as pre-suit notiae do the FDA and FTC letters on
these issues, see July Tr. ati4B13 (Wolchansky), and thathttre is unquestionably knowledge
here,” July Tr. at 425-50:1 (Wolchansky).

Turning to the privity requirement, the Defendants admitted that three states grant an
exception to the privity requirement, see July dir45:14-15 (Bierstekg but the Defendants
averred that courts routinetlismiss express warranty clairfisased on product packaging and
labels,” which involve economic loss, as here, Jidyat 45:15-18 (Biersker). The Plaintiffs
rejoined that recent federal Florida cases haweedemotions to dismis®r breaches of express
warranties on similar facts. See July Tr58t2-52:4 (Wolchansky)iiing Hill v. Hoover, 899

F. Supp. 2d 1259 (N.D. Fla. 2012)(Mickle, J.);im. Wm. Wrigley Jr. Co., 663 F. Supp. 2d 1336

(S.D. Fla. 2009)(Cohn, J.); Garcia v. Kashi, 4S3&pp. 3d 1359 (S.D. Fla014)(Leonard, J.)). The

Plaintiffs continued that otheoarts provide similar authority fdheir position. _See July Tr. at

52:11-53:23 (Wolchansky)(citing Mednick Rrecor, Inc., No. 14-4231, 2014 WL 6474915 (N.D.

[l Nov. 13, 2014)(Leinenweber, J.); Baldwin v. S&uaientific, Inc., 78 FSupp. 3d 724 (N.D. Il

2015)(Pallmeyer, J.); Mahoney v. Endo Health Sohs, Inc., No. 15-9842016 U.S. Dist. LEXIS

94732 (S.D.N.Y. July 20, 2016)(Cote, J.)).

Turning to the injunctive relief requested, the Defendants conceded that the Memorandum of
Agreement does not cover their eéénatural”’ in Natural American’s brand name, so the requested
injunctive relief, as to that specific use of natuis not rendered moot. July Tr. at 55:4-56:24
(Biersteker). The Plaintiffs also argued thhé Memorandum of Agreement is not a “final
document,” so it does not render moot their regjfmsinjunctive relief. July Tr. at 59:20-21
(Wolchansky). They continued that the FDAswracently sued over Santa Fe Tobacco’s use of

natural, and that litigeon places the Memonalum of Agreement in jeopdy. See Julyfr. at 60:3-
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13 (Wolchansky); id. at 60:16-20 (Wolchansky); at 60:24-61:4 (Wolchansky). The Defendants
rejoined that the Memorandum @éigreement “is final,” July Trat 62:23-24 (Biersteker), but
conceded that, if the pending lawsuit agaittee FDA is successful‘it would vacate the
memorandum,” July Tr. at 64:3{Biersteker). They also assedlf however, that the Defendants
will not “risk alienating the FDA” by contravemgy the Memorandum of Agreement. July Tr. at
66:6-11 (Biersteker).

The Court asked the Defendants whether,ligiht of the Plaintiffs’ supplemental
argumentation that, based on studies that terms asugéitural, mislead many consumers, it should
reconsider its earlier inclination that the Plaintifafer-cigarette theory is flawed. See July Tr. at
67:2-16 (Court); id. at 27:25-68:8 (Court). The Defendants countered that the studies, which the
Plaintiffs present, do not stand fine propositionthat the Plaintiffs sugge#tat theysupport._See
July Tr. at 68:13-19 (Schultz). The Plaintiffs negd that, although they cite only one study in their
Amended Complaint, there are numerous studipparting their position anthat they will file
those studies with the Court. SeéyJir. at 74:7-16 (Wolchansky).

8. Continued Oral Argument.

On July 21, 2017, the Plaintiffs filed a NoticEFiling Hearing ExHhbit, filed July 21, 2017
(Doc.125), which includes their Continued Oragdment on Defendants’ Motion to Dismiss, see
Continued Oral Argument on Defendant’'s Mutito Dismiss, filed July 21, 2017 (Doc. 125-
1)(“Cont. Arg.”). The Plaintiffs argue tha 2016 study supports theirgument that Natural
American cigarettes’ disclaimerineffectively warn consumersSee Cont. Arg. at 3 (citing

Misperceptions, at 1-4). The Plaintiffs explaiattthe study concludes that many Natural American

cigarette smokers believe that Natural Americayarettes are less harmful than other cigarettes,

and, thus, the disclaimer ineffectively correctsxsumers’ perceptions. See Cont. Arg. at 3-4
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(noting that 63.9 percent of Natural American cigi@aremokers believe their brand is less harmful).
The Plaintiffs also cite a 2007 study for the proposition that “consumers frequently conclude
‘natural’ cigarettes must be healthier, and tobacco companies have understood this for decades.”

Cont. Arg. at 4 (citing PatriciscDaniel & Ruth E. Malone, | Alays Thought they were all Pure

Tobacco: American Smokers’ Pertieps of “Natural” Cigarettes and Tobacco Industry Advertising

Strateqies, 16 Tobacco Control e7 (2007), available at

http://www.ncbi.nlm.gov/pmc/articles/PMC28072R4/ They continue that a 2004 survey

demonstrates that sixty percent of smokers thiakrfmoving additives makes cigarettes safer. See

Cont. Arg. at 5 (citing K.M. Cummings, Are Smokeéxdequately Informed About the Health Risks

of Smoking and Medicinal Nicotine?, Nicotine &Bacco Research 6(3): S333-340 (2004)). They

also aver that Reynolds American market reseavnfirms that consumeblieve that the additive-
free descriptor conveys a safer or healthier nggssand that a 2016 study reveals that the “100%
Additive Free” descriptor communicates lower heaisiks to consumers. Cont. Arg. at 5. The
Plaintiffs argue that, despite the healthier mest@ie&onsumers perceifrem Natural American’s
natural and additive-free descriptors, studies sheiMNatural American cigarettes have higher ash
and heavy-metal levels than otloggarettes._ See Cont. Arg. at 6.

The Plaintiffs also argue that several casespreviously cited, support their position. See

Cont. Arg. at 3, 10-19. For example, the Plaintiife to_ Discount Tobacco City & Lottery, Inc.,

674 F.3d 509 (6th Cir. 2012), for the proposition thaturalists prefer” ppducts with organic and
natural labeling, “because they believe the producecdr#alth advantagesCont. Arg. at 3 (citing

Discount Tobacco City & Lottery, Inc., 674 F.3d5&6). They also argue that the United States

Court of Appeals for the Seventh Circuit has rubet a literal falsehood it required for liability

to attach._See Cont. Arg. at 10 (citing Su@tawn Sturm Foods, Inc764 F.3d 750, 761 (7th Cir.
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2014)("[The district court] appears to assumat th package cannot be misleading if it does not
contain literal falsehoods. But thiatnot the law.”)(alterations iariginal)). The Plaintiffs also
argue that four federal distriavarts have determined that a natural descriptor misleads a reasonable

consumer._See Cont. Arg. at 12-19 (citingfitev. Tradewinds Bevage Co., No. 16-9249, 2017

U.S. Dist. LEXIS 72698 (C.D. Cal. Apr. 27, 2017)(Gutsz, J.); In re Fritd.ay N. Am., Inc., No.

12-2413, 2013 WL 4647512 (E.D.N.Y. Aug. 29, 2013)(Mayd, J.); Burton vHodgson Mill, Inc.,

No. 16-1081, 2017 WL 1282882 (S.D. Ill. Apr. 6, 201'8dgan, J.); Segedie v. Hain Celestial Grp.

Inc., No. 14-5029, 2015 WL 2168374 (S\DY. May 7, 2015)(Roman, J.)).

Regarding their unjust-enrichment claims, therRits argue that their allegations are viable
in every state for various reasons. See Cont. Arg. at 23. They argue that: (i) it is premature to
dismiss their unjust-enrichment claims at the i) (6) stage in Massagsetts, Michigan, North
Carolina, and Washington; (ii) their claims satisfy the requisite elements in New Jersey and New
York; (iii) their Colorado claim may proceed asestitution-based remedy; (iv) no New Mexico
statute expressly bars their New Mexico claim; @dhio law allows the Plaintiffs to plead their
unjust-enrichment claim in the alternative. Seent. Arg. at 23. They also argue that, under New
Jersey, North Carolina, and Ohio unjust-enrichimaw, they do not need to show that the

Defendants receive a direct bahefSee Cont. Arg. at 26-28 (aity Metric Constructors, Inc. v.

Bank of Tokyo-Mitsubishi, Ltd., 72 F. App’216, 921 (4th Cir. 2003)(unpublished); Stewart v.

Beam Global Spirits, 877 F. Supp. 3d 192, 200 (D.RD12)(Hillman, J.)). Finally, the Plaintiffs

assert that the privity requirement does not bair tireach-of-express-warranty claims in Florida,
New York, and lllinois, because the requiremsntelaxed in packaging and economic damage

cases._See Cont. Arg. at 32-35.
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9. Supplemental brief on the Memorandum of Agreement.

On November 29, 2017, the Defendants filed a supplemental brief concerning the
Memorandum of Agreement. See Santa Fe fdaflobacco Company’s Supplemental Brief in
Support of Motion to Dismiss Responding to treu@'s Question Regardirfgtatus of Agreement
with FDA Regarding NAS Product Labelingnd Advertising, filed November 29, 2017
(Doc. 136)(“Supp. Brief on Mem.”). The Defenda argue that thexomplied with the
Memorandum of Agreement and are no longer utiizadditive-free and maral on their labeling,
advertising, and promotional matd except for natural in the Natural American brand name. See
Supp. Brief on Mem. | 6, at 3. They concluds the Memorandum of Agreement’s paragraph two
does not require them to remove or recall prodihetisstill have the terms natural and additive-free
on them._See Supp. Brief on Mem. § 7, at 3.

LAW REGARDING RULE 12(B)(6)

Rule 12(b)(6) of the Federal Rules of Cikrocedure authorizes a court to dismiss a
complaint for “failure to state a claim upon whichetcan be granted.” Fed. R. Civ. P. 12(b)(6).
“The nature of a Rule 12(b)(6) motion tests the sidficy of the allegations within the four corners

of the complaint after taking those allegations as true.” Mobley v. McCormick, 40 F.3d 337, 340

(10th Cir. 1994). The Complaint’s sufficiencyasgjuestion of law, and, veh considering a rule
12(b)(6) motion, a court must accept as true all welttfactual allegations in the complaint, view
those allegations in the ligimost favorable to the nonmovimgarty, and draw all reasonable

inferences in the plaintiff's favor. See Tellabx;. v. Makor Issues & Rights, Ltd., 551 U.S. 308,

322 (2007)(“[O]nly if a reasonable person could nairdr . . an inference [of plausibility] from the

alleged facts would the defendant prevail on aondt dismiss.”); Smith v. United States, 561 F.3d

1090, 1098 (10th Cir. 2009)(“[F]or purposes of resaa Rule 12(b)(6) motion, we accept as true
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all well-pled factual allegations in a complaint amelv these allegations in the light most favorable

to the plaintiff.”)(citing_Moore v. Gthrie, 438 F.3d 1036, 1039 (10th Cir. 2006)).

A complaint need not set forth detailed factukdgations, yet a “pleadg that offers labels
and conclusions or a formulaic recitation of thenstnts of a cause of action” is insufficient.

Ashcroft v. Igbal, 556 U.Sat 678 (2009)(citing BeAtl. Corp. v. Twombly, 550 U.S. at 555).

“Threadbare recitals of the elements of a cafisetion, supported by mecenclusory statements,

do not suffice.”_Ashcroft v. Igbal, 556 U.S. at&%7‘Factual allegations nstibe enough to raise a

right to relief above the speculatilevel, on the assumpti that all the allegains in the complaint

are true (even if doubtful in fact).” B&tl. Corp. v. Twombly, 550 U.S. at 555.
To survive a motion to dismiss, a plaintiff’smaplaint must contain sufficient facts that, if

assumed to be true, state a claim to relief ihgtlausible on its face. See Bell Atl. Corp. v.

Twombly, 550 U.S. at 570; Mink v. Knox, 613 F.385, 1000 (10th Cir. 2010)A claim has facial

plausibility when the pleaded faet content allows the court toadv the reasonable inference that

the defendant is liable for the misconduct allegefishcroft v. Igbal, 556 U.S. at 678 (citing Bell

Atl. Corp. v. Twombly, 550 U.S. at 556). “Thuke mere metaphysical possibility that some

plaintiff could prove some set of facts in support of the pleaded claims is insufficient; the
complainant must give the court reason to beltbat this plaintiff hag reasonable likelihood of

mustering factual support for these claims.8d at Red Hawk, LLC \schneider, 493 F.3d 1174,

1177 (10th Cir. 2007)(emphasis omitted). The UnitedieStCourt of Appeals for the Tenth Circuit
has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general that they encompass a wide swath of conduct, much
of it innocent, then the platiffs “have not nudged theiraims across the line from
conceivable to plausible.” The allegatiamsist be enough that, if assumed to be
true, the plaintiff plausilyl (not just speculativelyas a claim for relief.
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Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Z0i08)(citations omitted)(quoting Bell Atl.

Corp. v. Twombly, 550 U.S. at 570). See GalkgoBernalillo Cty. Board of Cty. Comm’rs,

F. Supp. 3d __, 2017 WL 4402422, at *9 (D.N.M. 2017)(Browning, J.).
“When a party presents matters outside opleadings for consideration, as a general rule
‘the court must either excludbe material or treat the moti@s one for summary judgment.”

Brokers’ Choice of America, Inc. v. NBC liersal, Inc., 861 F.3dl081, 1103 (10th Cir.

2017)(quoting Alexander v. Oklahoma, 382 F1&06, 1214 (10th Cir. 2004)). There are three

limited exceptions to this general principle: ddcuments that the complaint incorporates by

reference,_see Tellabs, Inc. v. Makosuss & Rights, Ltd., 551 U.S. 308, 322 (2007);

(il) “documents referred to in the complaint ietHocuments are central to the plaintiff's claim and

the parties do not dispute the documents’ aditign” Jacobsen v. Deseret Book Co., 287 F.3d at

941; and (iii) “matters of which a court may tgkdicial notice,” TellabsInc. v. Makor Issues &

Rights, Ltd., 551 U.S. at 322. See also Brokemsi€e of America, Inc. v. NBC Universal, Inc.,

861 F.3d at 1103 (holding that thestdict court did not err by reswing a seminar recording and a
TV episode on a rule 12(b)(6) nmmn, which were “attached to oeferenced in the amended
complaint” “central to [the plaintiff's] clam,” and “undisputed as to their accuracy and
authenticity”). “[T]he court is permitted to takedjicial notice of its own files and records, as well

as facts which are a mattermifblic record.”_Van Woudenbekg Gibson, 211 F.3d 560, 568 (10th

Cir. 2000), abrogated on other grounds by McGrgg@ibson, 248 F.3d 94855 (10th Cir. 2001).

In Gee v. Pacheco, 627 F.3d 1178 (10th Cir. 2010), the defendants “supported their motion

with numerous documents, and the district caited portions of those motions in granting the
[motion to dismiss].” 627 F.3d a.86. The Tenth Circuit heldah“[s]uch reliance was improper”

and that, even if “the distriatourt did not err initially in réewing the materials, the court
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improperly relied on them to refute Mr. Gee’s taadtassertions and effectively convert the motion

to one for summary judgment.” Gee v. Pachéi27 F.3d at 1186—-87. In other cases, the Tenth

Circuit has emphasized that, “[b]Jecause the distaatt considered facts outside of the complaint,
however, it is clear that thediict court dismissed the amiunder Rule 56(c) and not Rule

12(b)(6).” Nard v. @y of Okla. City, 153 F. App’x. 52%34 n.4 (10th Cir. 2005)(unpublishe'd).

In Douglas v. Norton, 167 F.pp’x. 698 (10th Cir. 2006)(unpublished), the Tenth Circuit addressed

an untimely filed charge with the Equal Emplognt Opportunity Commission -- which the Court
analogized to a statute of limikans -- and concluded thate@ause the requirement was not
jurisdictional, the district cotishould have analyzed the questunder rule 12(b)(6), and “because
the district court considered evidentiary matsrioutside of Douglas’ aaplaint, it should have
treated Norton’s motion as a motion for summary judgment.” 167 F. App’x. at 704-05.

The Court has previously ruled that, whenanglff references and summarizes statements
from defendants in a complaint for the purpose foftirgg the statements in the complaint, the Court
cannot rely on documents the defendants attiaah motion to dismiss which contain their un-

redacted statements. S9decek v. City of AlbuquerqueNo. Civ. 11-1009, 2013 WL 312881, at

*50-51 (D.N.M. Jan. 14, 2013)(Browning, J.). The Caadsoned that the statements were neither

YNard v. City of Okla. City is an unpublisthd enth Circuit opinion, but the Court can rely
on an unpublished Tenth Circuit opinion to the extene#isoned analysis is persuasive in the case
before it._See 10th Cir. R. 32.1(A), 28 U.S.C. (“Unpublished opinions apeeuedential, but may
be cited for their persuasive value.”). The Te@ircuit has stated: “In this circuit, unpublished
orders are not binding precedent, ... andcitation to unpublished opinions is not
favored. . . . However, if an unpublished opinionhas persuasive value with respect to a material
issue in a case and would assist the court idis{gosition, we allow a citation to that decision.”
United States v. Austin, 426 F.3d 1266, 1274 (10th20i05). The Court concludes that Nard v.
City of Okla. City, Douglas v. Norton, How v. City of Baxter Springs, Good v. Fuji Fire & Marine,
Ins. Co, Hodgson v. Farmington CityndFETC v. LoanPointe, LLC have persuasive value with
respect to a material issue, amtl assist the Court in its prepation of this Memorandum Opinion
and Order.
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incorporated by reference nor catto the plaintiff's allegationsn the complaint, because the
plaintiff only cited the statements attack their reliability ashtruthfulness. See 2013 WL 312881,
at *50-51. The Court has also prewsdy ruled that, when determng whether to toll a statute of
limitations in an action alleging fraud and seelsn@rogation from a defendant, the Court may not
use interviews and letters attached to a motialstmiss, which evidence that a plaintiff was aware
of the defendant’s alleged fraud before the sbayyteriod expired, in the Court’s ruling. See Great

Am. Co. v. Crabtree, No. 11-1129, 2012 WA656500, at *3, *22-23 (D.N.M. Aug. 23,

2012)(Browning, J.). The Court determined thatdocuments did not fall within any of the Tenth
Circuit’'s exceptions to the general rule that a clampmust rest on the sufficiency of its contents
alone, as the complaint did notorporate the documents by referenar refer to the documents.

See 2012 WL 3656500, at *22-23; Mocek v. QGifyAlbuquerque, No. 11-1009, 2013 WL 312881,

at *50 (D.N.M. 2013)(Browning, J.)(refusing to considéatements that were not “central to [the
Plaintiff's] claims”).

On the other hand, in a securities classoactthe Court has ruled that a defendant’s
operating certification, to which plaiffs refer in their complaint, and which is central to whether
the plaintiffs’ adequately alleged a loss, falls withn exception to the geral rule, so the Court
may consider the operating certéton when ruling on the defendantotion to dismiss without

converting the motion into one for summary judgmesee Genesee Cty. Bay Retirement Sys. v.

Thornburg Mortg. Secs. Trt8006—3, 825 F. Supp. 2d 1082, 1150-51 (D.N.M. 2011)(Browning, J.);

Mata v. Anderson, 760 F. Supp. 2d 1068, 1101 (M.2009)(Browning, J.)(relying on documents

outside of the complaint because they were “doctsitbat a court can appragely view as either
part of the public record, or @®cuments upon which the Complaielies, and the authenticity of

which is not in dispute”); _S.E.C.v. Goldstone, 952 F. Supp.2d 1060, 1217-18
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(D.N.M. 2013)(Browning, J.)(considering, on a mottondismiss, electronic mail transmissions
referenced in the complaint as “documents referred to in the complaint,” which are “central to the
plaintiff's claim” and whose authentig the plaintiff did not challenge).

LAW REGARDING JUDICIAL NOTICE OF DOCUMENTS WHEN RULING ON A
MOTION TO DISMISS

Rule 201 of the Federal Rules of Evidence vadla court to, at any stage of the proceeding,
take notice of “adjudicativefacts that fall into one of two categes: (i) facts that are “generally
known within the territorial jurisdion of the trial court;or (ii) facts thatare “capable of accurate
and ready determination by resort to sounghsse accuracy cannot reasonably be questioned.”
Fed. R. Evid. 201(b), (f). “Adjudit¢eve facts are simply the facts thfe particular case.” United

States v. Wolny, 133 F.3d 758, 764 (10th Cir. J@@&ting Advisory Committee Notes to rule

201). A court has discretion to tajkelicial notice of such factsegardless whether requested. See
Fed. R. Evid. 201(c). On the other hand, if a pagtyuests that the courtk&judicial notice of
certain facts, and supplies the necessary informaditive court, judicial notice is mandatory. See
Fed. R. Evid. 201(d). Also, if the parties timelguest an opportunity tee heard, the Court must
grant such an opportunity “as to the proprietyatiing judicial notice anthe tenor of the matter
noticed.” Fed. R. Evid. 201(e). That judicial matimay be taken during any stage of the judicial
proceeding includes the motion to dismiss stége 21 B C. Wright & K. Graham, Jr., Fed. Prac.
& Proc. Evid. 8 5110, at 294 & n.17 (2d ed. 2005).r&dbwer, while ordinarily, a motion to dismiss
must be converted to a motiorr Bummary judgment when the cboonsiders matters outside the
Complaint,_see Fed. R. Civ. P. 12(djatters that are judicially tioeable do not havihat effect,

seeDuprey v. Twelfth JudiciaDist. Court, No. 08—-0756, 2009 WA482171, at *7 (D.N.M. July 27,

2009)(Browning, J.)(citing Grynberg v. Koch Gatey Pipeline Co., 396.3d 1276, 1279 n.1 (10th

Cir. 2004)). Also, when considering a motion terdiss, “the court is permitted to take judicial
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notice of its own files and recadas well as facts which aaematter of public record.”_Van

Woudenberg v. Gibsgo211 F.3d 560, 568 (10th Cir. 2000) abated on other grounds, McGregor

v. Gibson, 248 F.3d 946, 955 (10th Cir. 2001). dbeuments judicially noticed, however, should
not be considered for the truth of the mattesserted therein.e8 Tal v. Hogan, 453 F.3d 1244,
1265 n.24 (10th Cir. 2006). The Court has prewiouglicially noticednews publications and

public filings with the Secuties and Exchange Commission. See S.E.C. v. Goldstone, 952

F. Supp. 2d at 1219-20; In re Thornburg Morlige, Securities Litig., 2009 WL 5851089, at *3-4.

See also Gallegos v. Bernalillo Cty. BdGiy. Comm’rs, _ F. Supp. 3d __, 2017 WL 4402422, at

*18-19 (D.N.M. 2017)(Browning, J.)(ruling that the Couray take judicial notice of state court

orders);_A.M ex relYoungers v. New Mexico Dep't dfiealth, 117 F. Supp. 3d 1220, 1232 n.6

(D.N.M. 2015)(Browning, J.).

LAW REGARDING PREEMPTION

Article VI, clause 2, of the Constitution providigsit the United States of America’s laws
“shall be the Supreme Law of the Land; . . . anynglin the Constitution or Laws of any state to the
Contrary notwithstanding.” U.&onst. art. VI, cl. 2. Consistentith the Supremacy Clause, the
Supreme Court has “long recogrizthat state laws that contfiiavith federal law are ‘without

effect.” Altria I, 555 U.S. at 75 (quoting Maryland v. Lowasia, 451 U.S. 725, 746 (1981)). The

Supreme Court has summarized the following situatin which preemption is likely to be found:

Pre-emption may be either expressed qlied, and is compelled whether Congress’
command is explicitly stated in the statste&@nguage or implicitly contained in its
structure and purpose. Absent explicé4q@mptive language, vieave recognized at
least two types of implied pre-emption: field pre-emption, where the scheme of
federal regulation is so pasive as to make reasonattie inference that Congress
left no room for the States to supplement it, and conflict pre-emption, where
compliance with both federal and state regulations is a physical impossibility, or
where state law stands as an obstadiee@accomplishment and execution of the full
purposes and objectives of Congress.
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Gade v. Nat'l Solid Wastes Mgmt. Assoc., 505 U.S. 88, 98 (1992).

As noted, preemption may be express orlieap See Gade v. Nat'l Solid Wastes Mgmt.

Assoc., 505 U.S. at 98. When faceith express preemption -- whexstatute expregsstates that
it preempts certain areas of state law -- a coudtrdatermine the scope of the preemption that

Congress intended. See Medotronic, Inc.ohi, 518 U.S. 470, 485 (1996KtEng that “the purpose

of Congress is the ultimate touch-stone iarg\pre-emption case”). “Congress may indicate pre-
emptive intent through a statuegxpress language or through itsisture and purpose.” Altria Il,

555 U.S. at 77. When the preemptabause’s text is susceptible to more than one plausible reading,

courts ordinarily “accept the reiad that disfavors pre-emption.” Bates v. Dow Agrosciences, LLC,
544 U.S. 431, 449 (2005). Preemption argumentsau@ay/zed under rule 12(b)(6), 12(c), or 56.

See Fisher v. Halliburton, 667 F.3d 602, 609 Gith2012); Harris v. Kello@rown & Root Servs.,

Inc., 724 F.3d 458, 464 n.1 (3d Cir. 2013).

¥ There may be a conflict between the UnitedeSt&tourts of Appeategarding which rule
governs a district court’s review of preemption arguments. The United States Court of Appeals for
the Fifth Circuit has noted that preemption is agurisdictional questn, so rule 12(b)(1) is
inappropriate. See Fisher v. Halliburton, 667 F.3d 602,(5th Cir. 2012). Insehad, it has held that

Federal preemption is an affiative defense that a defentlanust plead and prove.
Unless the complaint itself establishes #pplicability of a federal-preemption
defense -- in which case the issue may pilgd®e the subject of a Rule 12(b)(6)
motion -- a defendant should ordinarily egreemption in a Re 12(c) motion for
judgment on the pleadings or a RG6 motion for summary judgment.

Fisher v. Haliburton, 667 F.3d @09. See Harris v. Kellog Browsa Root Servs., Inc., 724 F.3d
458, 464 n.1 (3d Cir. 2013)(“[T]he appropriateogedural device for reviewing the § 2680(j)
preemption argument is not a nwtipursuant to Rule {2)(1), but rathea motion under either
Rule 12(b)(6) or for summary judgme’). The United States Court of Appeals for the Sixth Circuit
has explained that preemption “da®t normally concern the subjenatter jurisdiction of a court

to hear a claim, which is what is relevant te tasolution of a Rule 12(b)(1) motion.” Trollinger v.
Tyson Foods, Inc., 370 F.3d 602, 608 (6th Qd4). See Boler v. Earley, 865 F.3d 391, 400 n.3
(6th Cir. 2017)(“We have not found other compédeatases using a Rule 12(b)(1) motion to address
statutory preemption of 8 1983 claims; it appearsttiedistrict court incoectly addressed this
issue as jurisdictional.”). “Rathethe doctrine generally concertiie merits of the claim itself.”
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Determining express preemption’s scope entailgisizing the statutory text in light of two
presumptions. First,

[ijn all pre-emption cases, and padiarly in those inwhich Congress has

legislated . . . in a field which the Statesve traditionally occupi, we start with the

assumption that the historic police powerthefStates were not to be superseded by

the Federal Act unless that was the ckead manifest purpose of Congress.

Medtronic, Inc. v. Lohr, 518 U.S. at 485. $ged, “[tlhe purpose of Congress is the ultimate

touchstone in every pre-emption cas#lédtronic, Inc. v. Lohr, 518 U.S. at 485.

Congress’ intent, of courserimarily is discerned ém the language of the pre-
emption statute and the statutory framdwsrrrounding it. Also relevant, however,
is the structure and purpose of the statutewslole, as revealed not only in the text,
but through the reviewing court’s reasdnenderstanding of the way in which
Congress intended the statute and itsasunding regulatory scheme to affect
business, consumers, and the law.

Medtronic, Inc. v. Lohr, 518 U.S. at 486.

Implied conflict preemption ioolund when it is impossible for aiypate party to comply with

Trollinger v. Tyson Foods, Inc., 370 F.3d at 608. See also MetropoliteorEdo. v. Pennsylvania
Public Utility Com’n, 767 F.3d 335, 362 (3d C2014)(noting that “prefaption arguments do not
ordinarily raise issues of swgt matter jurisdiction” but that'[d]octrines of federal pre-
emption . . . may in some contexts be controllmggr ‘the general rule of finality of jurisdictional
determinations.’)(quoting Durfee Yduke, 375 U.S. 106, 114 (1963)).

The United States Court of Appeals for the Ni@ircuit, however, has affirmed a case’s
dismissal on preemption grounds under rule 12(y{thout comment as to the appropriateness of
that rule to preemption arguments. See Cef8arai Medical Center v. National League of
Postmasters of U.S., 497 F.3d 972% @3th Cir. 2007). The United&es Court of Appeals for the
Seventh Circuit has also dismissed a claim undie 12(b)(1) on preemption grounds, but only
where the federal law preempted the state lawngland the federal law did not provide a private
right of action._Slaney v. The Int'| Amateurtétic Fed’'n, 244 F.3d 580, 594-96 (7th Cir. 2001).
The Tenth Circuit does not appear to have taken a definitive position on the issue. In Ryan v.
Donley, 511 F. App’x 687 (10th CiFeb. 14, 2013), the Tenth circaffirmed a district court’s
dismissal of a Whistleblower Protection Act)5.C. 88 1201-1209, claim mwant to rule 12(b)(1)
noting that “there can be no such claim, dygré@mption by the Civil Service Reform Act.” 511 F.
App’x at 690. Dismissal for lactf subject matter under rule 12(b) in that casappears proper,
however, because the Civil Service Reform acpreemption” means that the Whistleblower
Protection Act does not provide a private right of@attso there is no federal question jurisdiction.
The Tenth Circuit has not othese commented on this issue.
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both state and federal requirements, see Engli&eneral Elec. Co., 496 U.S. 72, 78-79 (1990), or

where state law “stands as an obstacle to thergaghment and execution of the full purposes and

objectives of Congress,” Hines v. Davidowit223U.S. 52, 67 (1941). “Pre-emptive intent may

also be inferred if the scope of the statutedattis that Congress intended federal law to occupy the

legislative field, or if tiere is an actual conflict between state and federal law.” Hines v. Davidowitz,

312 U.S. at 67 (citing Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)).

Obstacle preemption is one form of implipreemption._Crosby v. Nat'l Foreign Trade

Council, 530 U.S. 363, 373 (2000)(holding that pregongs appropriate wherthe challenged state
law “stands as an obstacle to the accomplishiuethexecution of the full purposes and objectives

of Congress”);_Pharm. Research and Mif$Am. v. Walsh, 538 U.S. 644, 679 (2003)(Thomas, J.,

concurring)(“Obstacle pre-emptiorriis on whether the goals of the federal statute are frustrated by
the effect of the state law.”). The Supreme Caustructed that, in ol@cle preemption cases,
“there is no federal pre-emptionwacuo, without a constitutional test a federal sttute to assert

it.” P.R. Dep't of Consumer Affairs v. IslatR@eum Corp., 485 U.295, 503 (1988). See Gade v.

Nat'l Solid Wastes Mgmt. Assoc., 505 U.S. at 88eviewing court must still “examine the explicit

statutory language and the structure and purpase statute.” Ingersoll-Rand Co. v. McClendon,

498 U.S. 133, 138 (1990). In 2000, the SupremetCiaeided Geier v. AmHonda Motor Co., 529

U.S. 861 (2000), which held, in a five-to-fouwrraision, that a federal regulation which permitted, but
did not require, airbag® be installed in passenger vehiclgeempted claims that a car was
defective because it lacked arbaig. See 529 U.S. at 874. The mi&ydound: “The rule of state
tort law for which petitioners gue would stand as an ‘obstacte’the accomplishment of [the
federal regulation’s] objective. And the statute foresees the applicationrdmyrgrinciples of pre-

emption in cases of actual conflict. Hence, thedotfibn is pre-empted.” 529 U.S. at 886. Justice
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Stevens, in dissent, expressed a desireliloinate obstacle preemption. He argued that the
presumption against preemption
[s]erves as a limiting principle that prevefederal judges from running amok with
our potentially boundless (and perhaps imp@ely considered) doctrine of implied
conflict pre-emption based on frustrationpfrposes -- i.e., that state law is pre-
empted if it stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.
529 U.S. at 907-08 (Stevens, J., dissenting).
The Supreme Court has begun to back away fiinding implied preeiption based on an

alleged conflict with the purposes underlying fedexgllations. In 2003, &Supreme Court issued

a unanimous decision in_Sprietsma v. MerciMarine, 537 U.S. 512002), rejecting implied
conflict preemption of state law claims that a lmagine was defective because it lacked a propeller
guard._See 537 U.S. at 70. Indgong, the Supreme Cduwonsidered and rejected an argument that
the Coast Guard’s decision not to adopt a r@gart requiring propeller guards impliedly preempted
state-law claims, which inflictetiability for lack of a propeller guard. See 537 U.S. at 65. It
explained:

The decision in 1990 to accept the subcommittee’s recommendation to take no

regulatory action left the laapplicable to propeller guards exactly the same as it had

been before the subcommittee began itsgtigation. Of course, if a state common-

law claim directly conflicted with a fedal regulation promulgated under the Act, or

if it were impossible to comply with arsuch regulation without incurring liability

under state common law, pre-emption wooddtur. This, however, is not such a

case.

537 U.S. at 65.

In Altria I, the Supreme Court again citered the implied preemption doctrine and

rejected the defendants’ obstapleemption argument that the IE€A, preempted a similar state
act, Maine’s Unfair Practices Ad¥le. Rev. Stat. Ann., Tit. 5, § 207 (2008). See 555 U.S. at 90-91.

In Altria Il, the plaintiffs filed suit againsdefendant cigarette mamatures for deceptively
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marketing their Marlboro and Cambge Light cigarettes as conmtaig lower tar and nicotine to
convey that their light cigarettes were less hartifah regular cigarettes. See 555 U.S. at 73. The
Supreme Court concluded that the FCLAA, whiatbids state law from requiring or prohibiting
language with respect to cigarette advertisingmachotion, presented no obstacle to the plaintiffs’
lawsuit, because the federal law ultimately regulataching labels, and did not regulate false or
misleading statements. See 555 @tRB2-83. The SupremCourt also considered whether an FTC
guidance statement, which noted that “a factuaéstant of the tar and nicotine content . . . would
not violate the FTC Act,” impliedly preempted thaiRtiffs’ claims. 555 US. at 87. The Supreme
Court contemplated and rejected the cigane@@ufacturers’ argument that the FTC’s statement
“authorized them to use descriptors” such astliy low tar,” because the FTC statements did not
require that cigarette manufacturers disclose tfagiand nicotine yields, and the United States
“Government itself disavows any lpry authorizing the use of light and low tar descriptors.” 555
U.S. at 88. Moreover, the Supreme Court determihatdan FTC consent order that prevents the
cigarette manufacturers from using “light” and “ltav” descriptors, unless they are accompanied
“by a clear and conspicuous disslwe of the cigarettes’ tar anatotine content” does not preempt
the plaintiffs’ claims, because “the decree only enjoined conduct,” and “a consent order is in any
event only binding on the parties to the agredrhebbs5. U.S. at 589 n.13. The Supreme Court
concluded, thus, that federal lamd regulations did not preempetplaintiffs’ state-law claims.
See 555 U.S. at 90.

In Wyeth v. Levine, 555 U.S. 555 (2009), diustices of the Supme Court, including

Justices Breyer and Kennedy, who joined in thpntg decision in Geiev. Am. Honda Motor Co.
rejected the plaintiff's two implied preemptiarguments -- impossibility preemption and obstacle

preemption._See Wyeth v. Levine, 555 LaE581. The Supreme Court held that
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it is not impossible for Wyeth to complyitl its state and federal law obligations

and that Levine’s common-law claindo not stand as an obstacle to the
accomplishment of Congress’ purposeshia [Federal Food, Drug, and Cosmetic
Act, 21 U.S.C.A. 88 301, 321, 331-3841-350, 361-364, and 381-399; 21 C.F.R. §
201.80(e)(“FDCAM)].

Wyeth v. Levine, 555 U.S. at 581. In so ruling, Justice Stevens, writing for the majority, narrowly

limited Geier v. Am. Honda Motor Co. to its factsting that the decision itihat case is based on

the substantive regulation’s “complex and extezishistory at issue. 555 U.S. at 566. The
Supreme Court rejected obstagteemption, stating: “If Congrefisought state-law suits posed an
obstacle to its objectives, it slyevould have enactean express pre-empti provision at some
point during the FDCA’s 70-year history.” 535.S. at 609. Justice Stevens quoted Justice

O’Connor’s explanation in_Bonito Boats, Ine. Thunder Craft Boats, Inc., 489 U.S. 141, 109

(1989): “The case for federal pesaption is particularly weakwhere Congress has indicated its
awareness of the operation of state law in a field of federal interest, and has nonetheless decided to

stand by both concepts and to tolerate whatewsida there is between them.” Wyeth v. Levine,

555 U.S. at 575 (quoting Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. at 166—67).

Of particular import for the current status iaiplied obstacle preemption is Justice Thomas’

concurring opinion in Wyeth v. Levine, in which he wrote:

| write separately, however, because | cannot join the majority’s implicit
endorsement of far-reaching implied preption doctrines. In particular, | have
become increasingly skeptical of thisut's “purposes and objectives” pre-emption
jurisprudence. Under thagoproach, the Court routinalyalidates state laws based
on perceived conflicts with broad fedepllicy objectives, legislative history, or
generalized notions of cong®onal purposes that aret emnbodied within the text

of federal law. Because implied pre{aion doctrines that wander far from the
statutory text are inconsistent with t@enstitution, | concur only in the judgment.

555 U.S. at 583 (Thomas, J., concurring in the judgment). Justice Thomas continued:
Under the vague and poteifygboundless doctrine of pposes and objectives pre-

emption . . . the Court has pre-emptedestaiv based on its interpretation of broad
federal policy objectives, legislative hisgpor generalized notions of congressional
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purposes that are not contained withintthe of federal law . . . Congressional and

agency musings, however, do not satisfy thelAg 7 requirements for enactment of

federal law and, therefore, do not pre-empt state law under the Supremacy Clause.
555 U.S. at 587. Justice Thomas emphasized Wiaen analyzing thdederal statutes’ or
regulations’ preemptive effect, “pfence of pre-emptive purpose must be sought in the text and

structure of the provision at issue” to compligh the Constitution. 555 U.S. at 588 (citing CSX

Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993)).

Moreover, the Supreme Court has put vese emphasis on the presumption against

preemption. _See Bates v. Dow AgroscienddsC, 544 U.S. 431, 4492005). “In areas of

traditional state regulation, [the Supreme Courdla®e[s] that a federal statute has not supplanted
state law unless Congress has made such an intention clear and manifest.” Bates v. Dow

Agrosciences, LLC, 544 U.S. at 44B.confronted with two plausilel interpretations of a statute,

the court has “a duty to accept the reading that disfavors pre-emption.” Bates v. Dow Agrosciences,

LLC, 544 U.S. at 449. See Wyeth v. Levine, 555 @t%65; Cipollone W.iggett Grp., Inc., 505

U.S. 504, 518 (1992)(plurality opinion). In Aoda v. United States, 567 U.S. 387 (2012), the

Supreme Court once again emphasized the importdtear Congressionaltent when applying
obstacle preemption. See 567 U.S. at 398-99. STipgeme Court struatown provisions of an
Arizona immigration law that would penalizéems who sought, or engaged in, unauthorized
employment, because it “would interé with the careful balance struck by Congress with respect to

unauthorized employment of aliehs567 U.S. at 406. With Jusgé Kagan taking no part in the

9justice Thomas, writing for the five-to-four jmaty in PLIVA, Inc. v. Mensing, 564 U.S.
604 (2011), recently concluded, however, that fddara preempted inconsistent state laws on
generic drug labeling, because it wapassible to comply with both federal law and the states’ law.
See 564 U.S. at 617-618. The Supreme Court sdogi@concile Wyeth v. Levine, however,
recognizing that the respective statutory schemeacdh case are distinguishable. See PLIVA, Inc.
v. Mensing, 564 U.S. at 626 (“It is beyond dispute thatfederal statutes and regulations that apply
to brand-name drug manufacturers areaningfully different thamose that apply to generic drug
manufacturers.”).
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consideration or decision of the case, writing ddfive-to-three majority, which included Chief
Justice Roberts and Justices Ginsburg, BreyeiSataimayor, Justice Kennedyote: “The correct
instruction to draw from the tepatructure, and history of [theamigration Reform and Control Act
of 1986, 8 U.S.C. 8§ 1101] is that Congress deciteduld be inappropriate to impose criminal
penalties on aliens who seek or engagenauthorized employment.’567 U.S. at 406. The
Supreme Court ruled that Congressil intent was clear; Cong® had considered and rejected
penalizing aliens who sought unauthorized employm8ae 567 U.S. at 80 Federal immigration
law therefore preempted the Arizona law that widuhve penalized alierseeking unauthorized
employment, because it would haueated a penalty that Congsehad clearly and intentionally
omitted. See 567 U.S. at 407.

The Tenth Circuit has recognized federal preon of state law in three categories: (i)
when a federal statute expresphgempts state law (“express preemption”); (ii) where Congress
intends to occupy a field (“field pregotion”); and (iii) tothe extent that a seataw conflicts with a

federal law (“conflict preemption”). Colo. Dept.Btib. Health and Env't., Hazardous Materials and

Waste Mgmt. Div. v. United States, 693 F.3d 1214, 1@22h Cir. 2012). As the defendant in

Colo. Dept. of Pub. Health afahv’t., Hazardous Materials and Wa Mgmt. Div. v. United States,

the United States invoked only conflict preemptioditmiss Colorado’s clais against it. See 693
F.3d at 1222. “To avoid conflict eemption, ‘it is not enough to s#yat the ultimate goal of both
federal and state law is the sandestate law also is pre-emptedtiinterferes with the methods by

which the federal statute was designed tolr¢his goal.”_Chamber of Commerce v. Edmondson,

594 F.3d 742, 769 (10th Cir. 2010)(quoting IfPaper Co. v. Ouellette, 479 U.S. 481, 494

(1987)(alterations, citation omitted)). In Colo. DeyftPub. Health and Entv; Hazardous Materials

and Waste Mgmt. Div. v. United States, the stdt€olorado created a schedule for the United
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States to follow in the destrueti of hazardous waste stored in tlaestin an attempt to prohibit the
storage of hazardous waste within the state.688d-.3d at 1223. The Tenth Circuit held that the
state statute creating this schedeabnflicted with a federal stagjtwhich mandated a deadline for

the destruction of the materials. See 693 F.3®2a4. The Tenth Circuit reasoned that allowing
Colorado to set a deadline for the destructiothefmaterials would impede the flexibility with
which Congress had intended indesadline._See 693 F.3d at 12B&cause the Colorado deadline
would interfere with the methathat Congress had intended foe tvaste’s disposal, the Tenth
Circuit concluded that the state law is in conflict with the federal law, and therefore, that the federal
law preempts Colorado’s schedule. See 693 F.3d at 1224.

LAW REGARDING DIVERSITY JURISDICTION AND ERIE

Under Erie Railroad Co. v. Tamkins, 304 U.S. 64 (1938)(“Erie"n federal district court

sitting in diversity applies “state law with the ebjive of obtaining the rekuhat would be reached

in state court.”_Butt v. Bank of Am., N.A477 F.3d 1171, 1179 (10th Cir. 2007). Accord Mem.

Hosp. v. Healthcare Realty Trust Inc., 509 F12@5, 1229 (10th Cir. 2007). The Court has held

that if a district court exercising diversity jadiction cannot find a Supreme Court of New Mexico
“opinion that [governs] a particularea of substantive law . . . [thestlict court] must . . . predict

how the Supreme Court of New Mexico wouldlgju’ Guidance Endodontics, LLC v. Dentsply

Int'l., Inc., 708 F. Supp. 2d 1209, 1224-25 (D.N.M. 2[§Boowning, J.). “Just as a court engaging

in statutory interpretation muatways begin with the statute’sxtea court formulating an Erie

prediction should look first to th@ords of the state supreme cour@efia v. Greffet, 110 F. Supp.

3d 1103, 1132 (D.N.M. 2015)(Browning, ¥)If the Court finds only an opinion from the Court of

?In performing its Erie-mandated duty to pictdvhat a state supreme court would do if
faced with a case, seComm’r v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
sometimes contradict the state supreme court’'sprecedent if the federabart concludes that the
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Appeals of New Mexico, the Court “certainly ynand will consider the Court of Appeal[s’]
decision in making its determination, [butltiCourt is not bound by the Court of Appeal[s’]

decision in the same way that it would be bouna ISupreme Court decision.” Mosley v. Titus,

762 F. Supp. 2d at 1332 (noting thatesrdathe only opinion on point is “from the Court of Appeals,
[] the Court’s task, as a federal district courtsgtin this district, is tgredict what the Supreme

Court of New Mexico would do if the case wegmnesented to it”)(citingVade v. EMCASCO Ins.

Co., 483 F.3d 657, 666 (10th Cir. 2Q0@kplaining that, “[w]here naontrolling state decision
exists, the federal court must attempt to predltat the state’s highest court would do,” and that,
“[in doing so, it may seek guidance from decisioradered by lower courts in the relevant

state”))? The Court may also rely 6fenth Circuit decisions intemgting New Mexico law._See

state supreme court would, giviiie opportunity, overrule its eatiholding, see Anderson Living

Trust v. WPX Energy Prod., LLC, 27 F. Supp.1388, 1247 n.30 (D.N.M. 2014)(Browning, J.).
Courts should be reticent to foutate an Erie prediction thateflicts with state-court precedent;

even if the prediction turns out to be corresttch predictions produce disparate results between
cases filed in state and federal courts, because state supreme court precedent, even when it is
outdated, usually binds state trial courts. The factors to which a federal court should look before
predicting that a state suprew@urt will overrule its precedent vary depending upon the case, but
such factors consistently includ@: the age of the state supreme court decision in question -- the
younger the state case, the less \ikiparture is warranted; (ihe doctrinal refince, or lack
thereof, that the state courts -- especially taeestupreme court -- have placed on the state decision;
(iif) apparent shifts away from the doctrine tha sliate decision articulatespecially more recent

state supreme court decisions that explicitly call an older case’s holding into question; (iv) changes
in the composition of the state supreme court, eafedi most of the dissenting justices from the
earlier state decision reman the court; and (v) the decision’sgua illogic or its inapplicability to
modern times, See Pefiav. Greffet, 110 F. Supp.R3Batn.17. In short, if a federal court predicts

that a state supreme court demisiwould be overruledhat decision is likly to be very old,
neglected by subsequent state-court cases -- [geblegpuse it is in a dusty corner of the common

law which does not get much attention ovénauch applicatior- and clearly wrong.

*The Supreme Court of the United States dddressed what the federal courts may use
when there is not a decision on pdmm the state’s highest court:

The highest state court is thieal authority on state law, biitis still the duty of the
federal courts, where the state law supptiee rule of decision, to ascertain and
apply that law even though it has not bespounded by the highest court of the
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Anderson Living Trust v. WPX Enerdrod., LLC, 27 F. Supp. 3d at 1243 & nZ0Ultimately,

“the Court’s task is to predievhat the state supreme coudwid do.” Wade v. EMCASCO Ins.

State. Anintermediate state court in deiclg and applying theate law is acting as

an organ of the State and its deterrtiorg in the absence of more convincing
evidence of what the state law is, shoulddi®wed by a federal court in deciding a

state question. We have declared that principiest v. American Telephone and
Telegraph Cq.311 U.S. 223 (1940), decided this ddtyis true that in that case an
intermediate appellatcourt of the State had deténed the immediate question as
between the same parties in a prior suit, and the highest state court had refused to
review the lower court’s decision, but we fegth the broader principle as applicable

to the decision of an intermediate courtthe absence of a decision by the highest
court, whether the question is ooiestatute or common law.

We have held that the decision of thgp&me Court upon the construction of a state
statute should be followed in the absence of an expression of a countervailing view
by the State’s highest court, and we thirdt tine decisions of the Court of Chancery
[the New Jersey trial court] are entitledit@ respect as anoacing the law of the
State.

The question has practical aspects of gnepbrtance in the proper administration of
justice in the federal courts. It is inadmidsithat there should be one rule of state
law for litigants in the state courts and another rule for litigants who bring the same
guestion before the federal courts owing to the circumstance of diversity of
citizenship. Inthe absence of any contrshowing, the rule [set forth by two New
Jersey trial courts, but no appellate ¢suappears to be the one which would be
applied in litigation in the state couaind whether believed to be sound or unsound,

it should have been followed Iiye Circuit Court of Appeals.

Fid. Union Trust Co. v. Field, 311 U.S. 169, 177(8940)(footnotes and citations omitted). The
Supreme Court has softened this position owey#ars; federal courése no longer bound by state
trial or intermediate court opinionisut “should attribute ftem] some weight . . . where the highest
court of the State has not spoken on the poi@bimm’r v. Estate of Bosch, 387 U.S. at 465 (citing
King v. Order of United Commetmal Travelers, 333 U.S. 153, 158948)). See 17A James Wm.
Moore et al., Moore’s Federal Practice § 12420 ¢d. 1999)(“Decisions of intermediate state
appellate courts usually retbe followed . . . [and] federal casishould give someeight to state
trial courts decisions.”)(emphasis and title case omitted).

?)In determining the proper weight to accord Tenth Circuit precedent interpreting New
Mexico law, the Court must balance the need for uniformity between federal court and state court

interpretations of state law with the need for umifity among federal judges. If the Court adheres
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too rigidly to Tenth Circuit caskaw, ignoring changeundergone by a state’s law in the ensuing
years, then parties litigating state-law claims dIsubject to a different body of substantive law,
depending on whether they litigatestate court or federal court. This result frustrates the purpose
of Erie, which held that federal eds must apply state court interfattons of state law, rather than
their own, in part so that parties achieve amsistent result regardless of the forum. This
consideration pulls the Court toward accordingtheCircuit precedent less weight and according
state court decisions issued in the ensuing years weight. On the otindand, when the state law
is unclear, it is desirable for there to at ldastuniformity among federal judges as to its proper
interpretation. Otherwise, different federal judges within the same circuit -- or even the same
district, as district courts’ desibns are not binding, even upon themselves -- would be free to adopt
differing interpretations of a st law. This consideration pulls the Court towards a stronger
respect for vertical stare decisis, because ahl@imtuit decision on point -- regardless whether it
accurately reflects state law -- aa$¢ provides consistency at the federal level, so long as federal
district judges are gpiired to follow it.
The Court must decide how teeigh Tenth Circuit case law aigpst more-recent state court
decisions, choosing a point on the spectrum between the two extremes: rigidly adhering to Tenth
Circuit precedent unless tleas intervening case law directly on point from the state’s highest court,
on one end; and independently mpieting the state law, regarding the Tenth Circuit precedent as no
more than persuasive authority, on the otherstiiking this balance, the Court notes that it is
generally more concerned about systemic inctarsty between the federal courts and the state
courts than it is about incongacy among federal judges. Judgag&n those withi@ jurisdiction
with ostensibly identical governing law, sometinmdsrpret and apply thewadifferently from one
another; this inconsistency isrpand parcel of a common-law jeal system. More importantly,
litigants seeking to use forum selection tdnga substantive legadvantage cannot easily
manipulate such inconsistency: easare assigned randomly to didtjudges in this and many
federal districts; and, regardless, litigants cammow for certain how a gen judge will interpret
the state law, even if they could determine jtidge’s identity pre-filing or pre-removal. All
litigants know in advance is that whomever feddrsirict judge they arassigned will look to the
entirety of the state’s commonatan making his or her determitian -- the same as a state judge
would. Systemic inconsistency between the fddmrarts and state courtsn the other hand, not
only threatens the principles of federalisbyt litigants may moreeasily manipulate the
inconsistency. When the Tenth Qiricissues an opinion interpretistate law, and the state courts
subsequently shift away from thaterpretation, litigants -- if the district courts strictly adhere to the
Tenth Circuit opinion -- have a definite substaatadvantage in choosing the federal forum over the
state forum, or vice versa.

The Court further notes that district courts rhayin a better position than the Tenth Circuit
to be responsive to changes in state law. Temtui€decisions interpreting particular state’s law
on a specific issue are further apart in time thacahective district courts’ are. More importantly,
the Tenth Circuit does not typicaladdress such issues with thedquency that the state’s courts
themselves do. Accordingly, Tenth Circuit preseidcan lag behind developments in state
law -- developments that the district courtey be nimble enough tperceive and adopt.
Additionally, much of the beneftf having a consistent Tenth r@uit-wide interpretation of a
particular state’s law is wasted. Other than Oklahoma, every state encompassed by the Tenth Circuit
contains only one federal judicidistrict, and there is relativelyttie need for federal judges in
Wyoming and Kansas to have a uniform body of Nésxico law to which to look. Last, the Court
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notes, respectfully, that districoburts may be in a better positittvan the Tenth @¢uit to develop
expertise on the state law of the stiat which they sit. Every federal judicial districtthe nation,
except the District of Wyoming, covers at most etage. It is perhaps a more workable design for
each district court to keep track of legal developmierttse state law of its owstate(s) than it is for

the Tenth Circuit to monitor separate legal developments in eight states.

Having outlined the relevant consi@tions, the Court concludesthhe proper stance on vertical
stare decisis in the context of federal court inegtions of state law ias follows: the Tenth
Circuit's cases are binding as to their pretiséding -- what the state law was on the day the
opinion was published -- but lack the positive precédkiorce that its cases interpreting a federal
statute or the Constitution of the United State8rokrica possess. A district court considering a
state law issue after the publication of a Tenth@im@pinion on point may not come to a contrary
conclusion based only on state court cases avatalaled considered by the Tenth Circuit, but it
may come to such a conclusion basadntervening state court cases.

When interpreting state law, the Tenth Ciralaes not and cannot issue a case holdingtisahe

law in New Mexico; it holds that the proper interpretation of New Mexico law, at the time the
opinion is released, s Its holdings are descripé, not prescriptive -- interpretive, not normative.
Because federal judicial opinions lack independabstantive force on state law issues, but possess
such force regarding federal law issues, the Court concludes that the following is not an unfair
summary of the judicial interpre® process: (i) when interpreting federal law, the federal appellate
courts consider the existing bodylaiv, and then issue a holding thaith reflects and influences
the body of law; that holding subsequently becomes a part of the body of law; but (ii) when
interpreting state law, the federal appellate caotsider the existing body of law, and then issue a
holding that only reflects the body lafiv; that holding does not swdzpiently become a part of the
body of law. The federal districourts are bound to conclude tktia¢ Tenth Circuit’s reflection of

the then-existing body of law was accurate. Thestoe is whether they should build a doctrine
atop the case and use the existence of the Teintit's case to avoid any responsibility to
independently consider the whole body of state law élists when the timsomes that diversity
litigants raise the issue in their courtrooms. Giwngh effect to the Tenth Circuit’s interpretations
of state law is at tension with Erie, giving ipésdent substantive effetd federal judicial
decisions -- i.e., applying federairla- in a case brought in diversity.

The purpose of Erie is well-known and simpdad the Court should not complicate it beyond
recognition: it is that the same substantive lawegos litigants’ cases regardless whether they are
brought in a federal or state forum. For dicify’s sake, most courts have settled on the
formulation that “the federal courtust attempt to predict how the states’ highest court would rule if
confronted with the issue.” Moore’s § 124.22[3liig Comm'r v. Estate of Bosch, 387 U.S. at 465
(“[A]n intermediate appellate state court [decisi@g datum for ascertaining state law which is not
to be disregarded by a federal daumless it is convincely other persuasiviata that the highest
court of the state would decid¢herwise.”)(citation and interngluotation marks omitted). This
formulation may not be the mosigaise one if the goal is to ensuglentical outcomes in state and
federal court -- the Hworable Milton I. Shadur, United Sést District Judge, looks to state
procedural rules to determine in which state apfgetiacuit the suit would hae been filed were it

not in federal court, and then applies the stateda that circuit court interprets it, see Abbott
Laboratories v. Granite State Ins. Co., 573 F. Supp. 193, 196-200 (NI®88)(noting that the
approach of predicting the state supreme court’dihgs will often lead to litigants obtaining a
different result in federal court than they wouldstate court, where only the law of the circuit in
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which they filed -- and certainly not norstent, speculative state supreme court
law -- governs) -- but it is a woakle solution that has aelred consensus. SA#state Ins. Co. v.
Menards, Inc., 285 F.3d 630, 637 (7th Cir. 2002)(“[\Adiaere today to the geral rule, articulated

and applied throughout the United $fgtthat, in determining the cent of state law, the federal
courts must assume the perspexif the highest court in thaast and attempt to ascertain the
governing substantive law on the point in question.”). This formulation, built out of ease-of-use,
does not relieve courts of th&upreme Court-mandated obligatiorctmsider state appellate and
trial court decisions. To the coaty, even non-judicial writings bpfluential authors, statements

by state supreme court justices, the closeness of the vote on a prior case addressing the issue, and
personnel changes on the court -- considerationsvihalt! never inform a federal court’s analysis

of federal law -- may validly come into play. dlguestion is whether the district courts must
abdicate, across-the-board, the “wodétide” aspect of the Erie analysis to their parent appellate
courts when the Court of Appeals ha&sldred an interpretation of state law.

The Erie doctrine results in federal casesititatpret state law withering with time. While
cases interpreting federal law become moregrtul over time -- forming the groundwork for
doctrines, growing upward from one applicat{@ongress may create a national bank) to many
(Congress may set quotas on wheat-growing foopats£onsumption), expanding outward from the
general (states must grant criminal jury trials) ®gpecific (the jury need not be twelve people, nor
must it be unanimous) -- federal cases interprediate law often become stale. New state court
cases -- even when not direatgbuking the federal court’s statent of law -- alter the common-
law legal landscape with their dicta, their insitioias, and their tone. The Supreme Court, which
picks its cases sparingly and forximmum effect, almost never grarsrtiorari to resolve issues of
state law.

The Court’s views on _Erie, of course, mean littlthe Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corp., 353 F.3d &&Rth Cir. 2003)(McConnell, J.), the Tenth
Circuit said that,

[w]here no controlling state dision exists, the federal court must attempt to predict
what the state’s highest couvould do. In performing th ventriloquial function,
however, the federal court is bouby ordinary principles oftare decisis Thus,
when a panel of this Court has rendeeedecision interpretg state law, that
interpretation is binding on district courtstims circuit, and osubsequent panels of
this Court, unless an intervening decisiothef state’s highest court has resolved the
issue.

Wankier v. Crown Equip. Corp, 35334 at 866. From thigassage, it seems clear the Tenth Circuit
only permits a district court to deviate from itewi of state law on the basis of a subsequent case
“of the state’s highest court.The American Heritage Dictionaof the English Language 1402
(William Morris ed., New College ed. 1976)(definifighless” as “[e]xcepon the condition that;
except under the circumstances that”). A magressive reading of the passage -- namely the
requirement that the intervelg case “resolv[e] the issue* might additionally compel the
determination that any intervening case law nuedtnitively and directlycontradict the Tenth
Circuit interpretation in order e considered “intervening.”

It is difficult to know whether Judge McConnellisitation of “intervening decision” to cases from
the highest state court was an oversight or trdeal. Most of the Tenth Circuit’'s previous
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Co.,483 F.3d at 666. Accord Mosley v. Titd62 F. Supp. 2d at 1332 (citation omitted); Rimbert

v. Eli Lilly & Co., 577 F. Supp. 2d 1174, 1188-89.{DM. 2008)(Browning, J.)(quoting Wade v.

EMCASCO Ins. Co., 483 F.3d at 665-66).

LAW REGARDING ERIE AND THE RULES ENABLING ACT

“In diversity cases, the Erdoctrine instructs that federal courts must apply state substantive

law and federal procedural law.” RacheiVestlake Nursing Homktd. P’ship, 871 F.3d 1152,

1162 (10th Cir. 2017)(*Racher”). fla federal rule of civil proedure answers the question in

formulations of this rule hawefined intervening decisions inciusly as all subsequent decisions

of “that state’s courts,” a term which seems to include trial and intermediate appellate courts. Even
Koch v. Koch Industries, Inc., 203 F.3d 120231 (10th Cir. 2000), the primary authority upon
which Wankier v. Crown Equipment Corp. reliesesishe more inclusive definition. In fact,
Wankier v. Crown Equipment Qorquotes its relevant passage:

In the absence of intervening Utah authonticating that a plaitiff is not required

to prove a safer, feasibédternative design, we abeund to follow the rule oAllen

[v. Minnstar, Inc., 8 F.3d 1470 (10th C1993), a Tenth Circuit c& interpreting an
issue of Utah law], as wasdldistrict court. “Followinghe doctrine of stare decisis,
one panel of this court musilow a prior panel’s interpretation of state law, absent a
supervening declaration to the contrary thgt state’s courts or an intervening
change in the state’s law.” Koe&h Koch Indus., Inc., 203 F.3d at 1231.

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Regardless whether the decision to limit the irgeivvg authority a district court can consider
was intentional, the Tenth Circuit has picked itamal run with it. In Kokas v. Teleflex, Inc., the
Tenth Circuit, quoting Wankier v. Crown Equipment Corp., refused to caresicbpinion from the
Court of Appeals of Colorado holdj directly the opposite of an &ar Tenth Circuit interpretation
of Colorado law. _See Kokins v. Tékx, Inc., 621 F.3d 1290, 1297 (10th Cir.
2010)(Holmes, J.)(“[T]he Colodo Court of Appeals decidesioserd, Inc. v. Forma Scientific,
Inc., 941 P.2d 284 (Colo. Ct. App. 1998)], so imct an ‘intervening dasion of the state’Bighest
court™)(emphasis in original)(quoting Wanda v. Crown Equip. Qp., 353 F.3d at 866).

The Tenth Circuit has set forth aisgent restriction on its districourts’ ability to independently
administer the Erie doctrine. Mmoimportantly, the Tenth Circuitisew may be atension with the
above-quoted Supreme Court precedent, as well agitgprior case law. Moore’s lists the Tenth
Circuit as having been, at one time, a “court[ Jthald[s] that a prior fderal appellate decision
[interpreting state law] is persuasive.” Moar§’ 124.22[4] (citing State Fafahut. Auto. Ins. Co. v.
Travelers Indem. Co., 433 F.2d 311, 312 (10th13r0)). Still, the Court is bound to abide by the
Tenth Circuit’s interpetation of Erie.
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dispute, that rule governs our decision so long dees not ‘exceed[] statutory authorization or

Congress’s rulemaking power.” Racher, 8&Bd at 1162 (quoting @dy Grove Orthopedic

Assocs. v. Allstate Ins. Co, 559%J.393, 398 (2010)(“Shady Grove”")When faced with a choice

between a state law and an allegedly conflictirdgefal rule,” the Tenth Circuit “follow[s] the
framework described by the Supreme Court indgharove, as laid out by Justice Stevens in his

concurring opinion.”_Racher, 871 F.3d at 1162. “Fist court must decide whether the scope of

the federal rule is sufficiently broad to control is®ue before the court, thereby leaving no room for

the operation of seemingly conflicting state lasR&cher, 871 F.3d at 1162 (citations and quotations
omitted). There is a conflict between federal ancedtaw if there is a “dect collision” that is
“unavoidable,” but there is no collision if the state and federal rules “can exist side by side . . . each
controlling its own sphere of coverage.” RacB&d, F.3d at 1163 (citations omitted). If there is no
direct collision, “there is no nead consider whether the federale is valid, and instead, the
analysis must proceed under Erie.” Racher, 871 F.3d at 1163. If there is a direct collision, a court
must follow the federal rule if it is a valid exercise of the Supreme Court’s authority pursuant to the
Rules Enabling Act, i.e., it must “not abridgenlarge or modify aubstantive right.” 28

U.S.C. 8§ 2072(b). _See Rach@rl F.3d at 1163-64. A state lawsisbstantive if after examining

“the language and policy ttfie rule in question . . . the primaoigjective is directed to influencing
conduct through legal incentives,” and a state law is procedural if the law’s purpose is to “achiev|e]

fair, accurate, and efficient resolutions of disputes.” Sims v. Great American Life Ins. Co., 469

F.3d 870, 883 (10th Cir. 2006). See Leon v. Be@Eund Package Sys.cln313 F.R.D. 615, 641

(D.N.M. 2016)(Browning, J.). The Tenth Circugtcently added: “If a state law ‘concerns merely
the manner and means’ by which substantive siglte enforced, it is pcedural, but if its

application would ‘significantly affect the resultlifgation, it is substantive.” Racher, 871 F.3d at
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1164 (quoting Guaranty Trust Co. v. York, 326 U.S. 99, 109 (1945)).

LAW REGARDING SEVERANCE UNDER RULE 21

A district court may sever a case under Rdeto “transfer one action while retaining

jurisdiction over the other.” Chrysler Crediorp. v. Country Chrysler, Inc., 928 F.2d 1509, 1519

(10th Cir. 1991)(citing Wyndham Assoc. v. Bifit 398 F.2d 614, 618 (2d Cir.1968)). Courts are

mindful of judicial efficiency concerns, howevand might not sever andtrsfer a case when doing
so results in two venues hearingtwally the same case based on theesaet of facts. See, e.g.,

Gallery House, Inc. v. Yi, 587 F. Supp. 103632-40 (N.D.II1.1984)(“When the most efficient

administration of justice in a copyright infringemection compelled the continuation of the action
against both defendants in a sinfglaum, severance of the claimaagst one defendant as to whom
transfer would have been pessible was inappropriate.”).
[T]he court must weigh carefully wheth#tte inconvenience dplitting the suit
outweighs the advantages to be gaineanfthe partial transfer [and] should not
sever if the defendant over whom jurigaha is retained is so involved in the
controversy to be transferrédtht partial transfer would geiire the same issue to be
litigated in two cases.

Liaw Su Teng v. Skaarup Shipping Corp., 74301140, 1148 (5th Cir.1984), overruled on other

grounds by In re Air Crash Disaster Near Nevieans, La.. on July 9, 1982, 821 F.2d 1147 (5th

Cir.1987). When the granting ofhaotion to sever and transfer cta would require two separate
sets of discovery proceedings with regareévents surrounding a single [event], and when the
moving defendants were alleged to have actedysenyll in concert with other defendants in the
commission of securities law violations, severgmaer to the completion of discovery was denied.

Sec. & Exchange Comm’n v. Nat'l| StudeMktg. Corp., 360 F. Supp. 284, 296 (D.D.C.

1973)(Parker, J.).
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LAW REGARDING THE FIRST AMENDMENT

“Congress shall make no law . . . abridgingfteedom of speech.” U.S. Const. amend. I.
This clause -- the Free Speech Clause -- may act as a shield to liability in instances where otherwise

illegal or unlawful conduct implicates a party’eéddom of speech. See Marsh v. Alabama, 326 U.S.

501, 509 (1946)(ruling that the Free Speech clausddsid a Jehovah’s witness who distributed
religious material on a company town'’s sidewalk fraiiminal trespass charges). “Itis, of course,
commonplace that the constitutiogalrantee of free speech is a guarantee only against abridgment

by government, federal or state.” Hudgens \L.R.B, 424 U.S. 507, 513 (1976). State action,

thus, is typically a prerequisite for First Amergimprotections. See Hudgens v. N.L.R.B, 424 U.S.

at 520-21.

1. The First Amendment and State Action.

For most of American history, enforcing tt@mmon law was not thought to implicate state

action. _See Daniel J. SoloveNeil M. Richards, Rethinking Ee Speech and Civil Liability, 109

Colum. L. Rev. 1650, 1656 (2009)n Coppage v. Kansas, 2363J.1, 17 (1915), the Supreme
Court ruminated:

[l]tis self evident that, unless all thingse held in common, some persons must have
more property than others, it is from the nature of things impossible to uphold
freedom of contract and ehright of private propertyvithout at the same time
recognizing as legitimate those inequalitiefoofune that are #hnecessary result of

the exercise of those rights.

Coppage v. Kansas, 236 U.S. at 17 overruledriRiselps Dodge Corp. N.L.R.B., 313 U.S. 177,

187 (1941). After the New Dedhe state action doctrine underwantdical transformation, and
the Supreme Court ruled that various judicidlars amounted to state action where, previously,

those actions likely would not have. Seel®yes. Kraemer, 334 U.S. 1, 18-19 (1948)(ruling that

judicial enforcement of racially restrictive caamnts is state action)New York Times Co. v.
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Sullivan, 376 U.S. 254, 265 (1964)(holding that stajedidation of a libel lavsuit is state action);

Cohenv. Cowles Media Co., 501 U663, 668 (1991)(“Our cases teachttthe application of state

rules of law in state courts in a manner alleged to restrict First Amendment freedoms constitutes

‘state action’). In_Shelley v. Kraeen, the Supreme Court explained:

The short of the matter is . .. the action of the States to which the [Fourteenth]
Amendment has reference, includes actionaiéstourts and statedicial officials.
Although, in construing the terms of the Fourteenth Amendment, differences have
from time to time been expressed as t@thibr particular types of state action may

be said to offend the Amendment’'s piwtory provisions, it has never been
suggested that state courtiag is immunized from the operation of those provisions
simply because the act is that of the judicial branch of the state government.

334 U.S. at 18. Thus, as the Supreme Courtdwesntly reaffirmed, the Free Speech Clause “can

serve as a defense in state tort suits.” Snydehelps, 562 U.S. 443, 451 (2011). See N.A.A.C.P.

v. Claiborne Hardware Co., 458 U.S. 886 n.51 (3J@82&hough this is a civil lawsuit between

private parties, the application of state rudédaw by the Mississippi ate courts in a manner
alleged to restrict First Amendment freedonmhgtitutes ‘state action’ under the Fourteenth
Amendment.”)

The state action doctrine ggpdied to judicial enforcememf statutory and common-law

claims has limits, See Solove & Richardstireing Free Speech and Civil Liability, 109 Colum.

L. Rev. at 1664. For example, the Supreme Cmastlimited the same stadetion rationale in the

property-law context. See Huduev. N.L.R.B., 424 U.S. at 51Btoyd Corp., Ltd. v. Tanner, 407

U.S. 551, 570 (1972). In Hudgens v. N.L.R.B., Buwreme Court considered whether the First

Amendment protected union members picketirgpnivately owned shopping center from a threat

of criminal trespass charges. See Hudgens VRNBL, 424 U.S. at 508. konsidering that issue,
the Supreme Court explained:

It is, of course, a commonplace that the constitutional guarantee of free speech is a
guarantee only against abridgement by goventpfederal or state. Thus, while
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statutory or common law may in some sitoias extend protection or provide redress
against a private corporation or persdmovgeeks to abridge the free expression of
others, no such protection or redresgrsvided by the Constitution itself.

Hudgensv. N.L.R.B., 424 U.S.%i3 (citation omitted). In ruling #t the First Amendment did not

apply, the Supreme Court emphasized that: “In adarg#isis issue, it must be remembered that the
First and Fourteenth Amendments safeguard ¢fimsof free speech and assembly by limitations on
State action, not on action by the owner of pavatoperty used nondiscriminatorily for private

purposes only.” Hudgens v. N.L.R.B., 424 Ua8519 (quoting Lloyd Corp., Ltd. v. Tanner, 407

U.S. at 567)._See Central Hardware CoN\..R.B., 407 U.S. 539, 547 (1972)(“The First and

Fourteenth Amendments are lintitans on state action, not actionttyg owner of private property
used only for private purposes.”). The Supréoeart concluded, thus, that the First Amendment
offered no protection to the picketers, becaussltbpping center was a prieagntity and not “the

functional equivalent of a municipality.Hudgens v. N.L.R.B., 424 U.S. at 520.

The Supreme Court has alsatst that private party condunay be deemed state action
when the “conduct allegedly causing the deprivatioa fafderal right may be fairly attributable to

the State.” Lugar v. Edmondson Oil Co., |@&7 U.S. 922, 937 (1982). Whether the conduct may

in fact be “fairly attributed” to the state requires a two-part inquirst, the deprivation must be
caused by the exercise of some right or privilrgated by the State or by a rule of conduct imposed

by the state or by a person for whom the Statesgonsible.”_Lugar v. Edmondson Qil Co., |nc.

457 U.S. at 937. “Second, the pacharged with the deprivation must a person who may fairly

be said to be a state actol.ugar v. Edmondson QOil Co., Inc457 U.S. at 937. _Sed/est v.

Atkins, 487 U.S. 42, 48 (1988)(explaining that, tatsta claim under § 1983, the plaintiff must
show: (i) deprivation of a right that the federahstitution or federal laws secure; and (ii) that a

person acting under color of stdaw caused théeprivation).
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In Lugar v. Edmondson Qil Co., Inc., the Seime Court explained that the two prongs

merge when the claim is “directed against a pattpse official character is such as to lend the
weight of the State to his decisions,” whereasy/themain distinct when analyzing the private

parties’ conduct. 457 U.S. at 937. The Lugdfdmondson Oil Co., Inc. $&s first prong -- that

the deprivation of a right is attributable to thate -- is satisfied when “the authority of state
officials . . . put the weight of the State behirg]tDefendant’s private decision.” 457 U.S. at 940.

The Supreme Court, in Lugarkzdmondson Oil Co., Inc., furtherstiucted that the second prong,

identification of a defendant as a state actor, mag,dbgecause he is a state official, because he has
acted together with or has obstad significant aid from state affals, or because his conduct is
otherwise chargeable todlstate.” 457 U.S. at 937.

In Lugar v. Edmondson QOil Co., Inc., the Supee@ourt determined that the plaintiff's

allegation that the defendants unlawfully depritteel plaintiff of his poperty without due process
under state law failed to state a claim under £2C.. 8 1983, See 457 U.S. at 940. The Supreme
Court also held that the plaifits claim alleging that the privatearties had invoked state statute
maliciously or without valid grounds$id not give rise to state actioBee 457 U.S. at 940. Instead,
that claim amounted to nothing mdren the private misuse douase of a state statute. See 457
U.S. at 940-41.

For a private individual to be acting under colostatte law, the deprivation of a federal right
“must be caused by the exercise of some righgrimilege created by the State or by a rule of
conduct imposed by the state or by a person for wthenState is responsible,” and “the party
charged with the deprivation must be a person whofaidy be said to be a state actor . . . because
he is a state official, because he has acted tegeitith or has obtained significant aid from state

officials, or because his conducbitherwise chargeable to the State.” Lugar v. Edmondson Oil Co.,
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457 U.S. at 937.

Congress did not, in using the term “undex tolor of state law,” intend to subject
private citizens, acting as paie citizens, to a federal lawsuit whenever they seek to
initiate a prosecution or seek a remadyolving the judicial system. To hold
otherwise would significantly disregard omerpose of the state action requirement,
which is to “preserve[ ] an area of indivial freedom by limiting the reach of federal

law and federal judicial power.Lugar, 457 U.S. at 936. . . . Instead, in enacting §
1983, Congress intended to provide a federal cause of action primarily when the
actions of private individuals aummdertaken with ste authority.See id. . . Thus,
absent more, causing the state, or an artheftate, to initiate a prosecution or
serve process is insufficient togive rise to state action.

How v. City of Baxter Spring217 F. App’x. 787, 793 (10th Cir. 2007)(unpublished).

The Tenth Circuit has described the deternmmabf state action as “particularly fact-

sensitive, so the circumstances must be éxaalrin their totality.”_Marcus v. McCollun394 F.3d

813, 819 (10th Cir. 2004). According to the Tentrcdit, “[tihe SupremeCourt has counseled us
that the state action inquirglthough a legal determination to be made by the courtGs@ere v.

City of Montgomery 417 U.S. 556, 570 (1974),] requires thiftitsg [of] facts and weighing [of]

evidence.” Phelps v. Wichita Eagle—Beac886 F.2d 1262, 1271 (10th Cir.1989)(quoting Burton

v. Wilmington Parking Auth., 365 U.S. 715, 722(1961ly).Gilmore v. Cityof Montgomery, the

Supreme Court ruled that, although it was the Ceudie to determine vether the use of zoos,
museums, parks, and other recreational fagsliby private school groups and private non-school
organizations “involved government gdaectly in the actions of those users as to warrant court
intervention on constitutional grounds,” the factual record before the Supreme Court “[did] not
contain sufficient facts upon whido predicate legal judgments of this kind.” 417 U.S. at 570.

On the other hand, leaving the determinatiostafe action to the jury has shown to be ill-
advised. The cases in which the acts of private eshiige been held to constitute state action or to
be under color of law, and casesvinich they have not, tend to be distinguished “by fine shadings in

the sometimes complex interreiships that develop betweerethktate and private bodies.”
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Adams v. Vandemark'87 F.2d 588, 1986 WL 866, at *2 (6th Cir.1986)(unpublished). In Adams
v. Vandemarkthe United States Court of Appeals foe thixth Circuit reviewed a jury instruction
from the United States District Court for the Easterstrict of Michigan, instructing the jury on
when to find state actiorl986 WL 16606, at *1. The Sixth Cirteoncluded that the few words
that were given to the jury on when to find stat@on “gave the jury littléo guide it in making its
determination on this crucial element of the claim for relief.” 1986 M&06, at *2. The Sixth
Circuit noted that the application of the state actest is a “very difficult and complex question[],”
and, “[t]Jo the extent a jury is tecide upon the proper factual paades for this essentially legal
determination, it must be given instructions that are clear, precise and informative as to the factors
involved and the factual issutesbe determined.” 1986 WL 166CG#,*2. The Sixth Circuit found
that the defendants were entitled to a new to@tause the jury was giveo direction that could
have enabled it to make the necessary underfgrtgal determination regading state action. See
1986 WL 16606, at *2-3.

The Supreme Court has articulatiedir different tests foraurts to use in determining
whether conduct by an otherwise private partstage action: (i) the publifunction test; (ii) the
nexus test; (iii) the symbiotic-relationshipst; and (iv) the joint-action test. Séehnson v.

Rodrigues (Orozc)293 F.3d 1196, 1202-03 (10th Cir. 2002)(reviewing the various tests);

Gallagher v. Neil Young Freedom Concef® F.3d 1442, 1447 (10th Cir.1995)(noting that

“[a]pplication of the state action doctrine has bebaracterized as one thfe more slippery and
troublesome areas of civil rightggation”)(internal quoation marks omitted)). Under the public-
function test, a court determineghether a private party hasesgised “powers traditionally

exclusively reserved to the State.” Jackson v. Metro. EdisgdC®U.S. 345, 352 (1974). The

public-function test is difficult to satisfy, batse while many functions may be traditionally
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governmental, few are “exclusively” governmentaidtions, as the testqeires._Gallagher v. Neil

Young Freedom Concert9 F.3d at 1456. The courts hawarid exclusive government functions to

include holding elections, performing necessamicipal functions, and running a nursing facility.

See Johnson v. Rodrigues (Orozco), 293 F.3d at 1203.

Under the nexus test, state action is preseheiftate has ordered the private conduct, or
“exercised coercive power or has provided sughiicant encouragement, either overt or covert,

that the choice must in law be deemed to be that of the State.” Blum v. Yadé&Bky.S. 991, 993

(1982). A court determines, undeetiexus test, whether there is a sufficiently close nexus between
the state and the challenged condsieth that the conduct “may be fgitreated as that of the state

itself.” Jackson v. Metro. Edison Ca@19 U.S. at 351. “Private @®of state-sanctioned private

remedies or procedures does not rise to the lewstatd action. . . . But when private parties make
use of state procedures with theert, significant assistance of gtatfficials, state action may be

found.” Tulsa Professional Collection Serusg. v. Pope, 485 U.S. 478, 486 (1988)(internal

citations omitted).
Under the symbiotic-relationship testate action is present if the state “has so far insinuated
itself into a position of interdependence” with a prévparty that “it must be recognized as a joint

participant in the challenged activity.” Barntv. Wilmington Parking Athority, 365 U.S. 715, 725,

(1961). “[E]xtensive regulationeceipt of substantial state funds, and the performance of important
public functions do not necessardgtablish the kind of symbiotic relationship between the [state]

and a private [party] that is required for sttéon.” Gallagher v. Neil Young Freedom Concert, 49

F.3d at 1451.
The applicable decisions clearly estabiistbright-line rule fodetermining whether

a symbiotic relationship exists betweegavernment agency and a private entity.
Questions as to how far the state hasnumated itself into the operations of a

-74 -



particular private entity and when, if eyére operations of a private entity become
indispensable to the staire matters of degree.

Gallagher v. Neil Young Freedo@®oncert, 49 F.3d at 1452.

State action exists under the joatdtion test if the private parts a “willful participant in

joint action with the State or its agents.” Deswi Sparks, 449 U.S. 227 (1980). Courts look to

“whether state officials and private parties havedicteoncert in effecting a particular deprivation

of constitutional rights.”_Gallgher v. Neil Young Freedom Concet F.3d at 1453. “[l]f thereis a

substantial degree of cooperative action between stdfgravate officials . . . af there is overt and
significant state participation, in carrying out the deprivatiaefplaintiff's constitutional rights,

state action is preseht.Gallagher v. Neil Young FreedomoGcert, 49 F.3d at 1454 (internal

guotation marks and citations omitted)oint participation can also take the form of a conspiracy
between public and private actors; in such casegl#intiff must show that the public and private

actors shared a common, onstitutional goal._Se8igmon v. CommunityCare HMO, Inc., 234

F.3d 1121, 1126 (10th Cir. 2000). Evarconspiracy claim requires sufficient level of state

involvement to constitute joint participation in the unconstitutional actionsS&@dal v. Cook Cty.,

506 U.S. 56, 60 n.6 (1992). The Tenth Circuit hasipusly dismissed cotigtional claims against
a private individual where the plaintiff did notvgispecific facts showing a conspiracy evidencing

state action. _SeWlartinez v. Winner, 771 F.2d 424, 4450¢h Cir.1985)(“Beyond the bare

conclusory allegation that [theféadant], a private citizen, conspd with the other defendants to
deprive plaintiff of his constitional and civil rights, no factare stated indicating that [the
defendant] did anything.”).

In Gallagher v. Neil Young Freedom Concert, Tieath Circuit surveyeseveral instances in

which courts have found action “verdcolor of state law” whergovernmental and private parties

have acted togethar joint-action:
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We have applied the joint action test in several cases involving allegations that
private citizens acted in concert withlipe officers in making arrests. In bd@larey

v. Continental Airlines Inc.823 F.2d 1402 (10th Cir. 1987), ahde v. Town of
Estes Park,820 F.2d 1112 (10th Cir. 1987), weld that citizens who made
complaints to police officers that resultechimests were not state actors. We found
nothing in the record in either case fravhich we could infer that the allegedly
unconstitutional arrests “resulted from any concerted action, whether conspiracy,
prearranged plan, customary pedure, or policy that sutitsited the judgment of a
private party for that of the police or allotva private party to exercise state power.”
Carey,823 F.2d at 1404. In both cases, the record indicated that the police officers
had made an independent decision to ntakechallenged arrest. In contrast, in
Lusby v. T.G. & Y. Stores, InG49 F.2d 1423, 1429 (10th Cir. 1984@rt. denied,

474 U.S. 818, 106 S. Ct. 65, 8&d.2d 53 (1985), we concluded that a store security
guard who reported a suspecgtplifter to the police wsa state actor. We noted
that the officer that made the arrest dat make an independent investigation but
relied on the judgment of the security guardCbieman v. Turper§97 F.2d 1341

(10th Cir. 1982) (per curiam), we dpgal the joint action test by focusing on the
manner in which the allegedwstitutional deprivation wasarried out. There, the
plaintiff challenged the seizeiand sale of his propeyd named as defendants not
only state officials but also the wreof company that towed his truck and
subsequently sold it. We found the canp to be a state actor because it had
“jointly participated in seizing the uck by towing it away” and because the
company’s sale of the plaintiff's property svan integral part of the deprivation.”

Id. at 1345.

Gallagher v. Neil Young Freedom Conicd© F.3d at 1453-56. Thefitd Circuit noted that, “just

as with the other tests for state action, the megjaiascence of a state official in the actions of a
private party is not sufficient.” 49 F.3d at 1453.eTFenth Circuit ruled that the joint-action test
can be satisfied where police are involved in codperaction with a private party when “the police
have substantially assistedinme allegedly wrongful conduct.” 493d at 1455. Joint participation
typically arises when the authorities agree to faatéiprivate parties’ actsat, if a state conducted,

would be unconstitutional, tbugh affirmative action. Se&&oldal v. CoolCty., 506 U.S. at 60 n.4.

2. Commercial Speech.

The Supreme Court's First Amendment decisions create a rough hierarchy in the

constitutional protection of speech. S#®/der v. Phelps, 562 U.S. at 452; R.A.V. v. St. P08

U.S. 377, 422 (1992)(Stevens, J. dissenting). “Qaoilical speech occups the highest, most
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protected position; commercial speech and nonobscene, sexually explicit speech are regarded as a
sort of second-class expressiobscenity and fighting words receitlee least protection of all.”

R.A.V.v. St. Payl505 U.S. at 422 (Stevens, J. dissentit@mmercial speech is “speech that does

no more than propose a commercial transactiovid. State Bd. of Pharmacy v. Va. Citizens

Consumer Council, Inc., 425 U.S. 748, 762 (1978¢e Central Hudson, 447 U.S. at 561(“The

Commission’s order restricts ongommercial speech, that is, expression related solely to the
economic interests of the speaked its audience.”). The folldng characteristg indicate that
speech is commercial speech: (i) if the speech is catan an advertisement) (f it is made with

an economic motive; or (iii) if it refers to a spexproduct. _See Proctor & Gamble Co. v. Haugen,

222 F.3d 1262, 1274 (10th Cir. 2000). A represesnatowever, is not auteatically commercial

speech because it contains one or more of tlee@ieg characteristic§ee Proctor & Gamble Co.

v. Haugen, 222 F.3d at 1274.

The Supreme Court, in Central Hudson, provitiecanalytical framework to determine what

kind of commercial speech istéled to First Amendment protection. See Central Hudson, 447 U.S.

at 564. It explained:

The First Amendment’s concern for commalspeech is based on the informational
function of advertising. Consequentlyetha can be no constitutional objection to the
suppression of commercial sgages that do not accuratiglform the public about
lawful activity. The government may b&rms of communication more likely to
deceive the public than to inform it, omomercial speech related to illegal activity.

Central Hudson, 447 U.S. at 56Bhe government has, accordingly, the power to regulate deceptive

or commercial speech related to an illegal agtiout less power to regulate lawful and non-

misleading commercial speeckee Central Hudson, 447 U.S5&4. Before proceeding to the

Central Hudson balancing test, a court must perf@threshold inquiry to determine whether the

speech is non-misleading and concerns lawfuViggti See Central Hudson, 447 U.S. at 566. “At
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the outset, we must determine whether the esgwa is protected by the First Amendment. For
commercial speech to come within that provisioat least must concerndéul activity and not be

misleading.”_Central Hudson, 447 U.S. at 566. &0 v. Disciplinary Bd. of the Supreme Court

for the State of N.M., 106 F.3d 929, 932 (10th Cir. 1997)(“Revo”).

If a court determines that the speech iswewrcial, lawful, and not deceptive, the Court

proceeds to a three-part balancing test.e Sentral Hudson, 447 U.&t 564-66. “If the

communication is neither misleading nor related tawful activity . . . we ask whether the asserted
governmental interest is substantial. [W]e must [next] deterime whether the regulation directly
advances the governmental interest asserted, antavliigs not more extensive than is necessary

to serve that interest.” Central Hudson, 44%. at 564, 566. See Revo, 106 F.3d at 932. The

Tenth Circuit has expressed the GahHudson test in following manner:

As a threshold inquiry undeCentral Hudsonwe must determine whether the
particular advertisement is protected speecke--whether it concerns lawful
activity and is not misleading. If not, tepeech may be freely regulated. Protected
commercial speech may also be regulatetipbly if the government can show that
(1) it has a substantial state interestregulating the speb¢ (2) the regulation
directly and materially advances thateirest, and (3) the regulation is no more
extensive than necessary to serve the interest.

Revo, 106 F.3d at 932 (citations omitted)T]he regulation may not be sustained if it provides only

ineffective or remote support for the governnepurpose.”_Central Hudson, 447 U.S. at 565.

In considering the threshold inquiry -- whether the speech concerns lawful activity and is not
misleading -- Supreme Court jurisprudence hasvdrdistinctions between misleading commercial

speech, potentially misleading commercial speech, atttfiut commercial speech. See e.g., Inre
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R.M.J., 455 U.S. 191, 203 (1989). Misleading commercial speediay be prohibited entirely

without a_Central Hudson analysiSee In re R.M.J., 455 U.S. at 28§3.The Central Hudson

balancing test, however, applies witlea speech is potentially misleading or when it is truthful. See
Inre R.M.J., 455 U.S. at 203. See also Revo, 186 & 933. Potentially misleading speech occurs
when “the information also may be presented inpthvat is not deceptive.” Inre R.M.J., 455 U.S.
at 203. Commercial speech is not “potentiallgleading” simply with th “rote invocation of the
words”; the party asserting that the speech is potgmresieading must “point to . . . harm that is

potentially real, not purely hypothetical.” lnv. Florida Dept. oBusiness and Professional

Regulation, Bd. of Accountanc$12 U.S. 136, 146 (1994). In corgtainherently misleading

speech is “incapable of being presented in a way that is not deceptive.” Revo, 106 F.3d at 929. In
Revo, for example, the Tenth Circuit considevdtether direct mailing dvertisements from a
personal injury attorney “inevitably convey dsk message that soliciting lawyers are more
experienced, tougher, more skillful, and bettellifed than non-soliciting lawyers, notwithstanding

the fact that the lettethemselves make no reference tosehattributes.” Revo, 106 F.3d at 933.

The Tenth Circuit concluded that the mailingaild not be inherently misleading, because the

defendants “offer[ed] no proof that some othealified lawyer who could superbly represent

ZAlthough In re R.M.J., considered commeraipkech “in the context of advertising for
professional services,” In re. R.M.J., 455 U.S2@8, Courts of Appeals t1a applied the case to
other commercial speech contexts, see e.qg., DisGalnaicco City & Lottery Inc., v. United States,
674 F.3d 509, 524 (6th Cir. 2012)(citing In re R.M.J., 455 U.S. at 203).

4justice Marshall subsequently suggested, immadly, that “[s]tatemay prohibit actually
or inherently misleading commercial speechirely.” Peel v. Attorney Registration and
Disciplinary Com’n of Ill., 496 U.S. 91, 111 (1990)&vhall, J. concurring). Whether speech is
“actually misleading” requires a separate, factual inquiry from the inherently misleading analysis,
and, if the record revealsat someone has been misled, theestah prohibit thepeech entirely.
See Peel v. Attorney Registratiand Disciplinary Com’n of 111.496 U.S. at 111. See also Revo,
106 F.3d at 933 (“In addition, the Board offersawidence that anyone was actually deceived by
Mr. Revo'’s letters.”).
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personal injury victims would nevertheless be eaging potential clients simply by sending a direct
mail solicitation.” 106 F.3d at 933. Thus, to deternirhether speech isharently misleading, the
proper inquiry is to consider wther there are any circumstasceder which the speech could be
truthful; if it could possibly be tithful, the speech is not inherenthysleading. See 106 F.3d at 933.

When applying the Central Hudson test, 8wgreme Court and the Tenth Circuit have

identified several substantial gowenental interests in regulag speech. _See Central Hudson, 447

U.S. at 568 (ruling that the government has a substantial governmetetedst in energy

conservation); Florida Bar v. Went For It, Irfg15 U.S. 618, 625-26 (1995)(llohg that “protecting

the privacy and tranquilityof personal injury victims antheir loved ones against intrusive,

unsolicited contact by lawyers” is a substantidiest); Posadas de Puerto Rico Associates v.

Tourism Co. of Puerto Rico, 478 U.S. 328, 341 (“Weehao difficulty in concluding that the Puerto

Rico Legislature’s interest in the health, safatyd welfare of its citizens constitutes a ‘substantial’

governmental interest.”); Utah Licensed Beverage Ass’'n v. Leavitf 3661061, 1070 (10th Cir.

2001)(holding that promoting temperance angpdying revenue are substantial governmental
interests). The Supreme Codras concluded, however, that “tf@&overnment’s interest in
preserving state authority is not sufficigndubstantial to meethe requirements o€entral

Hudson” Rubin v. Coors Brewing, Co., 514 U.S. 476, 486 (1995). See Matal v. Tam, 137

S. Ct. 1744, 1764 (2017)(ruling that “preventing speech expressing ideas that offend” is not a

substantial governmental intst Bolger v. Youngs Drug Bducts Corp., 463 U.S. 60, 70

(1983)(ruling that shielding citizens from offéves speech is not a substantial governmental

interest);_Utah Licensed Beveg® Ass’n v. Leavitt256 F.3d at 1070 (holdg that protecting

nondrinkers from alcohol-reledl speech is not a substantial state interest); U.S. West, Inc. v. F.C.C.,

182 F.3d 1224, 1235 (10th Cir. 1999)(ruling that @ctihg dissemination of private information
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“does not necessarily rise to the leoka substantial state interest un@entral Hudsoh). In the
tobacco context, the Supreme Court has recogthzgdhere is a substantial governmental interest

in preventing minors from using tobaccoee3 orillard Tobacco Co. v. Reilly, 533 U.S. 525, 555

(2001). “Unlike rational basis review, the Centraldson standard does not permit [a court] to

supplant the precise interests put forward by th&eStith other suppositionsFlorida Bar v. Went

For It, Inc., 515 U.S. 618, 624 (1995)(quotiadenfield v. Fane, 507 U.S. 761, 768 (1993)).

Central Hudson'’s third step determining whether the speh restriction directly and

materially advances the asserted government interest -- requires more than just “mere speculation or

conjecture” that the speech restriction will advaheanterest. Lorillard Tobacco Co. v. Reilly, 533

U.S. at 555. “[R]ather, a governmental body seetorgustain a restrictoon commercial speech
must demonstrate that the harms it recites are re@hatits restriction will irfact alleviate them to

a material degree.” Lorillard Tobacco Co. vilRe533 U.S. at 555 (quotmnGreater New Orleans,

527 U.S. 173, 188 (1999)). To satisfy the third step,

[w]e do not, however, require that “empirical data come . . . accompanied by a surfeit
of background information. ... [W]e Y& permitted litigants to justify speech
restrictions by reference to studies aneéalotes pertaining tdifferent locales
altogether, or even, in a @aapplying strict scrutiny, tustify restrictions based
solely on history, consensus, and “simple common sense.”

Lorillard Tobacco Co. v. Reilly, 533 U.S. at 555 (tjng Florida Bar v. Went For It, Inc., 515 U.S.

at 628). In Lorillard Tobacco Co. v. Reilly, fexample, the Supreme Court considered whether a
regulation prohibiting smokeless tobaaraigar advertising withia 1,000-foot radius of a school

or playground directly advances the governmentatést in preventing minors from using tobacco.
See 533 U.S. at 556-57. The tobacco company dygueart, that there is no link between the
regulation and the substantial gouwaental interest in preventinginor tobacco use, because the

government had only identified a problem with uradge cigarette smokingnd not a problem with
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smokeless tobacco use. See Lorillard Tob&wov. Reilly, 533 U.S. at 556-57. The company

further averred that the governmenuld not prove that thereascausal link between advertising
and tobacco use. See 533 U.S. at 557. rAfbasidering those arguants, the Supreme Court
concluded that the regulation banning the advagiadvances the governmental interest identified,
because many studies support the claim that siisorokeless tobacco use has increased, and other
studies demonstrate a link betwesgvertising and a demand fEmokeless tobacco products. See
533 U.S. at 557-61.

In considering the final facter that the regulation is no more extensive than necessary to
serve the governmental interest -- the Supremet®as cautioned that it is not a “least-restrictive-

means requirement.” Board of Trustees of tleeStniversity of New Yk v. Fox, 492 U.S. 469,

478 (1989). Rather, as “commeltadpeech [enjoys] a limited measure of protection, commensurate
with its subordinate position in the scale of First Amendment values,” the “ample scope of
regulatory authority suggested . . . would be illugbriywere subject to a least-restrictive-means

requirement, which imposes a heavydair on the State.” Board of Trustees of the State University

of New York v. Fox, 492 U.S. at 4{@lteration in original).

What our decisions require is a “fit’ tveeen the legislature’s ends and the means
chosen to accomplish those efi@dit that is not necessarily perfect, but reasonable;
that represents not necessarily the sibgk disposition but one whose scope is “in
proportion to the interest served,” that@ays not necessarilhe least restrictive
means but, as we have put it in the otiettexts discussed abe, a means narrowly
tailored to achieve the desired objective.

Board of Trustees of State University of tiew York v. Fox, 492 U.S. &80 (citations omitted).

“It is far different, of course, from the ‘rationbésis’ test used for Fourteenth Amendment equal

protection analysis.” Board of Triges of the State Universityew York v. Fox492 U.S. at 480.
There it suffices if the l& could be thought to further a legitimate governmental

goal, without reference to whether it doessmordinate cost. Here we require the
government goal to be substahtand the cost to be carefully calculated. Moreover,
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since the State bears the burdd justifying its restritons, it must affirmatively
establish the reasonable fit we require.

Board of Trustees of the Stafaiversity of New York v. Fox, 49P.S. at 480. See Utah Licensed

Beverage Ass’n v. Leavitt, 256 F.3d 1061, 1066 (10th Cir. 2001)(“U@datral Hudsonlaws

restricting commercial speech are subjea@ndintermediate’ level of scrutiny.”).

In Lorillard Tobacco Co. v. Reilly, for example, the Supreme Court determined that a

tobacco advertising ban within 1,000 feet of schools or playgrounds in Massachusetts was not

reasonably fitted to the legislature’s goal -- mtng minors’ tobacco us&ee Lorillard Tobacco

Co. v. Reilly, 533 U.S. at 561. The Lorillard Tobaco v. Reilly Court determined that the ban

was unreasonable, because, in effect, the ban Wnédent advertising in 87% to 91% of Boston,

Worcester, and Springfield Massachusetts.” llavd Tobacco Co. v. Reilly, 533 U.S. at 562. The

Supreme Court reasoned:
In some geographical areas, these regulations would constitute nearly a complete ban
on the communication of truthful informati about smokeless tatco and cigars to
adult consumers. The breadth and scopkefegulations, aritie process by which
the Attorney General adopted the redidns, do not demonstrate a careful
calculation of the spebldnterests involved.
533 U.S. at 562. It concluded, teéare, that the government “htsled to show that the outdoor
advertising regulations . . . are not more extertiga necessary to advanibhe State’s substantial

interest in preventing underaggacco use.” Lorillard Tobacco Co. v. Reilly, 533 U.S. at 565.

STATE LAW REGARDING UNFAIR AND DECEPTIVE PRACTICES

1. California Law.

The California Unfair Competiin Law, Cal. Bus. & Prof. Code § 17200 (“UCL"), prohibits
“any unlawful, unfair or fraudulent act or practice and unfair, deceptive, untrue or misleading
advertising.” Cal. Bus. & Bf. Code § 17200. To bring swihder the UCL, a consumer must

demonstrate that she suffered injury in fact bysl money or property as a result of the unfair
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competition. _See Kwikset Corp. v. Super@@ourt, 246 P.3d 877, 884 (Cal. 2011) “Under the

statute ‘there are three varietief unfair competition: practiceshich are unlawful, unfair or

fraudulent.” 1In re Tobacco Il Cases, 2673d 20, 29 (Cal. 2009). Cjlaims of deceptive

advertisements and misrepresentations” fall unddrdbdulent variety of unfair competition. Inre

Tobacco Il Cases, 207 P.3d at 29. “[T]o stateamtlunder either the UCL dine false advertising

law, based on false advertising or promotional practices, ‘it is necessary only to show that members

of the public are likely to be deceived.” In re Tobacco Il Cases, 207 P.3d at 29 (quoting Kasky v.

Nike, Inc., 45 P.3d 243, 250 (Cal. 2002)). Whetheptiidic is likely to be deceived “is judged by

the effect [the challenged conduct] would havearasonable consumer,” unless “the challenged

conduct targets a particular disantaged or vulnerablgroup.” _Puentes v. Wells Fargo Home

Mortg., 160 Cal. App. 4th 638, 645 (2008)(citations omitted). See Ebner v. Fresh, Inc., 838 F.3d

958, 965 (9th Cir. 2016); Quelimane Co. v. SteMfitle Guaranty Co., 960 P.2d 513, 530 (Cal.

1998).
“A UCL action is equitable imature; damages cannot be regede. .. We have stated
under the UCL, “[p]revailing plaintiffs are generdiiyited to injunctive relief and restitution.”_In

re Tobacco Il Cases, 207 P.3®8t(quoting Korea Supply Co. lockheed Martin Corp., 63 P.3d

937, 943 (Cal. 2003)).

UCL liability is subject to asafe harbor._See Cel-Te€lommc’ns, Inc. v. Los Angeles

Cellular Telephone Co., 973 P.2d 527, 551 (Cal. 19€@)¢Tech”); Ebner v. Fresh, Inc., 838 F.3d

at 963. “To forestall an action under the unfaimpetition law, another provision must actually
‘bar’ the action or clearly permit the condtctCel-Tech, 973 P.2d at 541. “Conversely, the

Legislature’s mere failure to prohibit an activitges not prevent a courbfm finding it unfair.”
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Cel-Tech, 973 P.2d at 542. “There is a difference between (1) not making an activity unlawful, and
(2) making that activity lawful.”_Cel-Tech, 973 P.2d at 541.

2. Colorado Law.

The Colorado Consumer Protection ACiplo. Rev. Stat. 88 6-1-101-115 (*CCPA”),
prohibits deceptive traderactices. _See Colo. Rev. Stat.6888-105, 6-1-113. Relevant to this
Memorandum Opinion and Order, a deoaptrade practice occurs when

in the course of the perssrbusiness . . . the person:

(e) Knowingly makes a false repeesation as to the characteristics,

ingredients, uses, benefits, alterations, or quantities of goods, food,
services, or property;

(9) Represents that goods, food, m&y, or property arof a particular
standard, quality or grade . . . if keows or should know they are of
another.

Colo. Rev. Stat. § 6-1-105(1)(e), (g). “A piaff may satisfy the deceptive trade practices

requirement of section 6-1-105(1)(ey establishing either a mismgsentation or that the false

representation had the capacityerdency to deceive, even if it didt.” Rhino Linings USA, Inc.

v. Roby Mountain Rhino Lining, Inc62 P.3d 142, 147 (Colo. 2003)(emba A misrepresentation

is “afalse or misleading stateméhat induces the recipient to act or refrain from acting . . . [and] is
made ‘either with knowledge of its untruth, or riedsly and willfully madevithout regard to its

consequences, and with an intent to mislead andide the plaintiff.”_Rhino Linings USA, Inc. v.

Roby Mountain Rhino Lining, Inc., 62 P.3d1at7 (quoting Parks v. Bucy, 211 P.638, 639 (Colo.

1922)). To establish liability under the CCPA, “any person,” as Colo. Rev. Stat. § 6-1-102(6)
defines, must demonstrate:

(1) that the defendant engaged in an urdadeceptive trade practice; (2) that the
challenged practice occurred in the couwn$alefendant’s business, vocation, or
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occupation; (3) that it significantly ipacts the public as actual or potential
consumers of the defendant’'s goods, sew,i or property; (4dhat the plaintiff
suffered injury in fact to a legally protected interest; and (5) that the challenged
practice caused the plaintiff's injury.

Hall v. Walter, 969 P.2d 224, 235 (Colo. 1998)(en banc). See Alpine Bank v. Hubbell, 555 F.3d

1097, 1112 (10th Cir. 2009).

The CCPA does not apply to “fjduct in compliance with the orders or rules of, or a statute
administered by, a federal, state, or local govemai@gency.” Colo. Rev. Code § 6-1-106(1)(a).
“The plain meaning of the exclusion section of the [Colorado Consuroteclon Act] is that
conductin compliancewith other laws will not give riséo a cause of action under section 6-1-

106(1)(a).” _Showpiece Homes Corp. v. Assgmafo. of America, 38 P.3d 47, 56 (Colo. 2001)(en

banc)(emphasis in original). Only activitiepésifically authorized by a regulation or another

statute [are] exempt” from the safe harbono®piece Homes Corp. v. Assurance Co. of America,

38 P.3d at 56.

3. Florida Law.

The Florida Deceptive and Unfair Trade Riges Act, Fla. Stat. § 501.204 (“FDUTPA”),
prohibits “[u]nfair metlods of competition, unconscionable actpr@ctices, and unfair or deceptive
acts or practices in the conduct of any tradanmerce.” Fla. Stat. § 501.204. Trade or commerce
includes “advertising . . . or distributing . . yagood or service, or any property . . . wherever
situated.” Fla Stat. § 501.203. “[U]nder FDPA, the plaintiff must only establish threbjective

elements: (1) a deceptive act or unfair practices@Bsation; and (3) actual damages.” Carriuolo v.

General Motors Co., 823 F.3d 977, 985-86 (11th Z1116). _See Soper v. Tire Kingdom, Inc., 124

So. 3d 804, 806 (Fla. 2013)(Canady, J. disserti@jpnsumer claim[s] for damages under
FDUTPA . . . require[] proof of: (1) a deceptive wmfair practice; (2) causation; and (3) actual

damages.”). FDUTPA has two distinct prongsuafair practice prong and a deceptive prong. See
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PNR, Inc. v. Beacon Property Management, B&2 So.2d 773, 777 (Fla. 2003#n unfair practice

is “one that ‘offends established public poli@sid one that is ‘immait, unethical, oppressive,

unscrupulous or substantially injurious to consweniePNR, Inc. v. Beacon Property Management,

Inc., 842 So.2d at 777. A deceptive practice “ocdutBere is a representation, omission, or

practice that is likely to mislead consumers acting reasonably in the circumstances, to the

consumers’ detriment.”_State v. Beach Blvdt@muotive Inc., 139 So. 3d 380 (Fla. Dist. Ct. App.

2014)(citing_PNR, Inc. v. Beacon Property Manaeget, Inc., 842 So.2d at 777). See Zlotnick v.

Premier Sales Group, Inc., 480 F.3d 1281, 1284 (11t2@d7). FDUTPA does not apply to “[a]n

act or practice required or spically permitted by federal or seataw.” Fla Stat. 8§ 501.212(1).
4. lllinois Law.
The Illinois Consumer Fraud and DeceptivesBess Practices Act, 815 Ill. Comp. Stat.
505/2 (*ICFA”), prohibits
unfair or deceptive acts or practices, includiog not limited to the use . .. of any
deception, fraud, . . . misrepresentatiotherconcealment, suppression or omission
of any material fact, with intent thathatrs rely upon the concealment. . . in the
conduct of any trade or conamce . . . whether any persbas in fact been misled,
deceived or damaged thereby.
815 Ill. Comp. Stat. 505/2. “[T]rade and commeraamthe advertising, offering for sale, sale, or
distribution of any services and any property .nd shall include any trade or commerce directly or
indirectly affecting the people ttis State.” 815 Ill. Comp. Stat. 505/(1)(f) (quotations omitted).
To sustain a claim under the ICFA, a plaintiff shehow “(1) a deceptive act or practice by the
defendant, (2) the defendant’s intent that thenifarely on the deceptior§3) the occurrence of the

deception in a course of conduct involving tradeamnmerce, and (4) actual damage to the plaintiff

that is (5) a result of the deception.” Beuse v. Bayer, 922 N.E.2d 309, 313 (lll. 2009). See

Philadelphia Indem. Ins. Co. v. Chicago Titks. Co., 771 F.3d 391, 402 (7th Cir. 2014).
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The ICFA does not apply, however to “[a]ctiamstransactions specifically authorized by
laws administered by any regulatdrody or officer acting under statwy authority of this State or
the United States.” 815 Ill. Comp. Stat. 505/10b(The plain language afection 10b(1) requires

that two separate conditions be present befataimn is barred.”_Price v. Philip Morris, Inc., 848

N.E. 2d 1, 36 (lll. 2005). “First, a regulatory body officer must be opating under statutory

authority.” Price v. Philip Morris, Inc., 848 N.Ed at 36. “Second, liability under the Consumer

Fraud Act is barred by section 1@p(only if the action or transion at issue isspecifically

authorized by laws administered’ by thguéatory body.” 848 N.E. 2d at 36 (quoting 815 IlI.

Comp. Stat. 505/10b(1)). In Price v. Philip Morrig 8upreme Court of lllinois determined that the
FTC's use of the terms “low tar” and “ultra low tan’its reports to Congress, did not “specifically
authorize[] cigarette manufactures to use these tertabeling or advertising.” 848 N.E. 2d at 36.
“Conduct is not specifically authorized merely besmait has not been spgcally prohibited.” 848
N.E. 2d at 36. Moreover, “[c]londuct is not spexafly authorized merelpecause it has been
passively allowed to go on for a period of timéhwut regulatory action being taken to stop it.” 848
N.E. 2d at 36. The proper inggjrinstead, is to “looko the affirmative acter expressions of
authorization by the FTC.” 848 N.E. 2d at 36. Bag@reme Court of lllinois emphasized that “[t]he
term ‘specifically’ indicates a tgslative intent to require a certain degree of specificity or
particularity in the authorization,” see 848 N.Ea288, and that “mere compliance with applicable
federal regulations is not necessarily a shieldresgdiability under the Consumer Fraud Act,” 848
N.E. 2d at 40. It concluded, however, tlaatregulatory body “may sgifically authorize
conduct . . . without engaging in formal rulemakingtizhat while authorization must be specific “it
need not be express.” 848 N.E. 2d at 42. Singreme Court of lllinois ruled, accordingly, that an

FTC consent order “specifically tnoriz[ing] all United States tolobao companies” to use “low,”
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“lower,” “reduced” and other similar words “$ang as the descriptive terms are accompanied by a
clear and conspicuous disclosurdtw# ‘tar’ and nicotine contenbarred a plaintiff's claim under
815 Ill. Comp. Stat. 505/10b(119 Ill. 2d at 265-66.

The lllinois Uniform Deceptive Trade Practicsst, 815 Ill. Comp. Stat. 510/2 (“IUDTPA”),
similarly prohibits deceptive praces performed “in the coursé his or her business” that

(5) represents that goodssarvices have . . . benefits . . . that they do not have;

(7) represents that goods or services are of a particular standard [or] quality;

(9) advertises goods or services wittemt not to sell themas advertised; and

(12) engages in any other conductiehhsimilarly creées a likelihood of
confusion or misunderstanding.

815 Ill. Comp. Stat. 510/a§(5),(7),(9),(12).
IUDTPA does not apply to “conduct in compize with orders or fas of or a statute
administered by a Federal, state or local governahagency.” 815 Ill. Comp. Stat. 510/4(1). The

Supreme Court of lllinoisn Price v. Phillip Morrisconcluded that, for the same reasons articulated

above, an FTC consent order specifically autlgizonduct bars plaintiffs’ claims under 815 IlI.

Comp. Stat. 510/4(1). See Price v. RpiMorris, Inc., 848 N.E. 2d at 54.

Because we have concluded that the 2¥l1995 consent orders provided specific
authorization to all industry members éagage in the conduct permitted by the
orders, these orders fall within the scapd815 Ill. Comp. Stat. 510/4(1)], even
though [Philip Morris] was not a pg to either consent order.

848 N.E. 2d at 54.
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5. Massachusetts Law.

Massachusetts law prohibits “unfair or decepéigts or practices in the conduct of any trade
or commerce.” Mass. Gen. Laws. Ch. 93A, 8§ 2(a). To establish a claim under Mass. Gen. Laws.
Ch. 93A, § 2, a private plaintiff nstishow: “(1) that the defendagngaged in an unfair method of
competition or committed an unfair or deceptiveagiractice . . . (2) a loss of money or property
suffered as a result; and (3) a causal connectiovelea the loss suffered and the defendant’s unfair

or deceptive method, act, or praeti Auto Flat Car Crushers, Inc., 17 N.E.3d 1066, 1074-75 (Mass.

2014). The statute “does not prowifh] definition for ‘unfair praice,” and ‘[tlhe existence of
unfair acts and practices mustdetermined from the circumstances of each case.” 477 Harrison

Ave., LLC v. Jace Boston, LLC, 74 N.E.3d 123247 (Mass. 2017)(quoting Commonwealth v.

Decotis, 316 N.E.2d 748, 754 (Mass. 1974§.practice is unfair if its ‘within . . . the penumbra
of some common-law, stabry, or other established concegft unfairness;. . .is immoral,

unethical, oppressive, or unscrupulous; [and]causes substantial injut Linkage Corp. v.

Trustees of Boston Univ., 679 N.E.2d 191, 209 (M4€87)(alterations iroriginal)(citations
omitted). When construing acts that are purportddbeptive, “Massachusetts courts . . . must be
guided by interpretations of th&rm as found in the analogous Federal Trade Commission Act

(FTC Act), 15 U.S.C. § 45(a)(1).” Aspinall Philip Morris Cos., Inc., 813 N.E.2d 476, 487 (Mass.

2004).

Historically, the standard test for dgtien prohibited by the FTC Act was whether

the act or practice had the capacity or texge¢o deceive the general public, rather
than whether it was relied on or resulted in actual deception. ... The FTC later
clarified that test as follows: “if, firsthere is a representation, omission, or practice
that, second, is likelyto mislead consumers &uj reasonably under the
circumstances, and third, the represgoma omission, or practice is material.”
Matter of Cliffdale Assocs., Indlp3 F.T.C. 110, 165 (1984)his standard, more
difficult to satisfy because it depends oe likely reaction of a reasonable consumer
rather than an ignoramus, appears to haealapplied by Federaburts ever since.
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Aspinall v. Philip Morris Cos., Inc., 813 N.E.2d at 487. “[A]n advertisement is deceptive when it

has the capacity to mislead consumers, actingnadity under the circumstars;éo act differently
from the way they otherwise wouldhve acted.” 813 N.E.2d at 488.

Mass. Gen. Laws. Ch. 93A has a safe hamvhich reads: “Nothing ithis Chapter shall
apply to transactions or actiontherwise permitted under lawsadministered by any regulatory
board or officer acting under staduy authority of the commonwealtti the United States.” Mass.
Gen. Laws. Ch. 93A, § 3.

A defendant’s burden in claiming the exaon “is a difficult one to meet. To

sustain it, a defendant must show more tin@mere existence of a related or even

overlapping regulatory scheme that covers the transaction. Rather, a defendant must
show that such scheme affirmativgdgrmitsthe practice which is alleged to be

unfair or deceptive.”

Commonwealth v. Fremont Inv. & Loan, 897 N2# 548, 561 (Mass. 2008)(quoting Fleming v.

National Union Fire Ins. Co., 837 N.E.2d 1113, 112A$M 2005)(emphasis in both)._In Aspinall v.

Philip Morris, Inc., 902 N.E.2d 421 (Mass. 2009)(tAsall 11"), the Supreme Judicial Court of

Massachusetts considered how the exemptiontrafgtly where a tobacco company argued that an

FTC consent order “condoned,” ‘durized,” and ‘permitted’ theise of descriptors” on their
cigarette packages. Aspinall B02 N.E.2d at 424. Citing tf&upreme Court in Altria I, the
Supreme Court of Massachusetts, noted th&tdfé consent order, whi¢he Defendants invoked,
“only enjoinedconduct” and that “a consentder is binding only on thearties to the agreement.”
902 N.E.2d at 424 (emphasis in anig)(citing Altria I, 555 U.S. a89 n.13). The Aspinall Il Court
concluded, therefore, that “thefendants point to nothing appahing a showing that the FTC has

affirmatively permitted the use of descrigdr 902 N.E.2d at 425 (footnote omitted).
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6.

Michigan Law.

The Michigan Consumer Protection Abtich. Comp. Laws 88 445.901-902 (“MCPA"),

prohibits “[u]nfair, unconscionabley deceptive methods, acts, oagtices in the conduct of trade

or commerce.” Mich. Comp. Laws § 445.903. Refwathis Memorandum Opinion and Order, it

defines the following practicess unlawful under the act:

(@)

()

(e)

()

()

()

Causing a probability of confusion arisunderstanding as to the source,
sponsorship, approval, or cédation of goods or services.

Representing that goods or servicegeha . characteristics, ingredients,
uses, benefits, or quantsi¢hat they do not have.

Representing that goods or servicesadra particular sindard, quality, or
grade, or that goods are of a particulgitesbr model, if they are of another.

Advertising or represéing goods or services wiihtent not to dispose of
those goods or services as advertised or represented.

Failing to reveal a material factetbmission of which tends to mislead or
deceive the consumer, and which fact could not reasonably be known by the
consumer.

Charging the consumer a price thagrisssly in excess of the price at which
similar property or services are sold.

Mich. Comp. Laws 8§ 445.903(a), (c), (e), (9), (s), (2).

The MCPA does not apply, however, to “trangags] or conduct spéfically authorized

under laws administered layregulatory board or officer acting under statutory authority of this state

or the United States.” Mich. Comp. Laws 8§ 445.90&). When considering whether the MCPA
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applies, a court’s focus should be directed at¢tivbr “the transaction agsue, not the alleged

misconduct, is ‘specifically authorized.” SmwhGlobe Life Ins. Co., 597 N.W.2d 28, 37 (Mich.

1999). “When the Legislature sdltht transactions aonduct ‘specifically authorized’ by law are
exempt from the MCPA, it intenddd include conduct thiegality of which isin dispute.” 597
N.W.2d at 38.

7. New Jersey Law.

Under the New Jersey Consumer Fraud Ncl, Stat. Ann. § 56:8-1-56:8-206 (“NJCFA”),
“[a] consumer who can prove (&h unlawful practice, (2) an astanable loss, and (3) a causal
relationship between the unlawful conduct and tleemginable loss, is @tled to legal and/or

equitable relief, treble damages, and reason#ioleays’ fees.” Gonzalez v. Wilshire Credit Corp.,

25A.3d 1103, 1115 (N.J. 2011)(quotations omitted). See Harnish v. Widener University School of

Law, 833 F.3d 298, 305 (3d Cir. 2016). Anawmful practice under the NJCFA is the

use or employment by any personasfy unconscionable commercial practice,
deception, fraud, false pretense, false premisisrepresentation, or the knowing,
concealment, suppression, or omission of muagerial fact withintent that others

rely upon such concealment, suppression or omission, in connection with the sale or
advertisement of any merchandise or rettesor with the subsequent performance

of such person as aforesaid, whether or not any person has in fact been misled,
deceived or damaged.

N.J. Stat. Ann. 8§ 56:8-2. See Gonzalez v. WilsBiredit Corp., 25 A.3d at 1115. “A practice can

be unlawful even if no person wasfact misled or deceived thereby.” Cox v. Sears Roebuck &

Co., 647 A.2d 454, 462 (N.J. 1994). The Supreme tGufulew Jersey has explained that the
NJCFA “provides a private cause of action to econers who are victimized by fraudulent practices
in the market place,” and thaktstatute “is intended to ‘be digal broadly in order to accomplish

its remedial purpose, namely to root out consufraud.” Gonzalez v. Wilshire Credit Corp., 25

A.3d at 1114-15 (quoting Lemelledo v. BenddicMgmt. Corp. of Am., 696 A.2d 546, 551
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(N.J. 1997)). *“Any person whsuffers any ascertainable losk moneys or property, real or
personal, as a result of the use” of an uncamstlle commercial practice may bring a lawsuit

seeking, among other things, treble dama@smzalez v. Wilshire Credit Corp., 25 A.3d at 1116

(emphasis omitted)(quoting N.J. Stat. Ann. 8§ 56:8-19hder the NJCFA, the test for deception

turns on the perception of a reagable consumer. See Barrywrow Pontiac, I., 494 A.2d 804,

810 (N.J. 1985)(“[W]e are dealing with whether #ludtself is misleading tthe average consumer,
not whether it can later be explained te thore knowledgeable, inquisitive consumer.”)

The NJCFA is subject to a judicially credtexception. See Lemelledo v. Beneficial Mgmt.

Corp. of America, 696 A.2d 546, 554 (N.J. 1997)(“Ldedin”). There is a “presumption that the

CFA applies to covered practices, even in thee of other existingasirces of regulation.”
Lemelledo, 696 A.2d at 554. “In order to overcome the presumption that the CFA applies to a
covered activity, a court must be satisfied . at thdirect and unavoidabtonflict exists between
application of the CFA and application of the other regulatory scheme or schemes.” 696 A.2d at
554,

It must be convinced that the other sowreources of regulation deal specifically,
concretely, and pervasively with the partanctivity, implying a legislative intent
not to subject parties to multiple regutats that, as applied, will work at cross-
purposes. We stress that the conflict mugtdtent and sharp, and must not simply
constitute a mere possibility of incompditly. If the hurdle for rebutting the basic
assumption of applicabilitgf the CFA to covered conduis too easilyovercome,

the statute's remedial measures mayemelered impotent as primary weapons in
combatting clear forms of fraud simplgdause those fraudulent practices happen
also to be covered by sorother statute or regulation.

696 A.2d at 554.

8. New Mexico Law.

The New Mexico Unfair Practices Act, M. Stat. Ann. § 57-12-3 (“NMUPA”"), makes

unlawful any “[u]nfair or deceptive trade practices [or] unconscionablepradéces in the conduct
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of any trade or commerce.” N.M. Stat. Ann. 8B%3. The NMUPA definethe term “unfair or
deceptive trade practice” as
an act specifically declared unlawful pursutanthe Unfair Practices Act, a false or
misleading oral or written statement, visual description or other representation of any
kind knowingly made in connection with thdesdease, rental or loan of goods or
services. . . by a person in the regular sewf the person’s trade or commerce, that
may, tends to or does deceive or mislead any person.
N.M. Stat. Ann. 8§ 57-12-2D. The statute also ptes examples of conduct that could potentially
violate the NMUPA._See N.M. &t Ann. 88 57-12-2D(1)-(18) teting that “unfair or deceptive

trade practice means . .. and includes. ..”). SeeSttsgnson v. Louis Dreyfus Cord.991-

NMSC-051, § 14, 811 P.2d 1308, 1311 (1991)(“After dafiran unfair trade practice, the statute
then . . . list[s] examples obnduct which may constitute an unfa@de practice.”). Relevant to
this Memorandum Opinion and Order are the folloyvi“(5) representing that goods or services
have . .. benefits . . . that they do not have;(8).disparaging the goods.. of another by false or
misleading representations; . . . (14) using . . . ambiguity as to a material fact . . . if doing so
deceives or tends to deceive. N.M. Stat. Ann. 8§ 57-12-2D.
A claim under the NMUPA has four elements:
First, the complaining party must show thhe party charged made an “oral or
written statement, visual degation or other representatioktiat was either false or
misleading. Secondthe false or misleading representation must have been
“knowingly made in connection with thelealease, rental or loan of goods or
services in the extension of credit. . . collection of debts.” Thirdhe conduct
complained of must have occurred in thgular course of the representer’s trade or
commerce. Fourtlthe representation must have beéthe type that “may, tends to

or does, deceive or mislead any person.”

Stevenson v. Louis Dreyfus Cord991-NMSC-051, 1 13, 811 P.2d at 1311. “The ‘knowingly

made’ requirement is met if aghyawas actually aware that thestment was false or misleading
when made, or in the exercise of reasonableatiiig should have been aware that the statement was

false or misleading.” Stevenson v. Louis Dreyfus Cdr§91-NMSC-051, § 17, 811 P.2d at 1311-
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12. See Atherton v. Gami2015-NMCA-003, 1 47, 340 P.3d 630, 640-MNotably, a plaintiff need

not prove detrimental reliance upon the defendant’'s representationd.ol8ean v. Daimler-

Chrysler Corp.2007-NMCA-100, 1 35, 166 P.3d at 1098; Smoot v. Physicians Life In2@l-

NMCA-027, 11 2, 20-23, 87 P.3d 5450-51. The Court has previously construed NMUPA and
has noted that “in the right circumstances, it dgriant judgment as a tber of law on whether a
statement is deceptive or misleading” though “gehetla¢ question is a mattef fact.” Guidance

Endodontics, LLC v. Dentsply Int'l, Inc., 728 Supp. 2d 1170, 1193 (D.N.I2010)(Browning, J.).

The Court has also concluded ta@pommunication can mislead even if it is not false. See Guidance

Endodontics, LLC v. Dentsply Int’l, Inc., 728 F. Supp. 2d at 1194-95.

9. New York Law.

New York’s Consumer Protection from Detep Acts and Practices, N.Y. Gen. Bus.
Law 88 349-350-F-1(“NYCPDAP"), bars “[d]eceptivetaor practices ithe conduct of any
business, trade or commerce.” N.Y. Gen. Bust B849(a). To establisha NYCPDAP claim, “[a]
plaintiff . . . must prove three elements: firgtat the challenged act or practice was consumer
oriented; second, that it was misleaylin a material wayand third, that the plaintiff suffered injury

as a result of the deceptive act."Stutman v. Chemical Bank, 731 N.E.2d 608, 611

(N.Y. 2000). “Whether a representation or angssiun, the deceptive practice must be ‘likely to

mislead a reasonable consumer acting reasonaldlr the circumstances.” Stutman v. Chemical

Bank, 731 N.E.2d at 611-612 (quoting Oswego Lal®rLocal 214 Pension Fund v. Marine

Midland Bank, 647 N.E.2d 741, 745 (N.Y. 1995)).
NYCPDAP has a safe harbor that precludes
any such action . . . that the act or pradcer if in interstate commerce would be,
subject to and complies with the rulesid regulations ofand the statutes

administered by, the federal trade commissioany official department, division,
commission or agency of the United Stateswash rules, regulatns or statutes are
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interpreted by the federal trade comssion or such department, division,
commission or agency or the federal courts.

N.Y. Gen. Bus. Law 8§ 349(d). Additionally “[ijn such an action it shall be a complete defense that
the advertisement is subject to and complies Withrules and regulations of, and the statutes
administered by the Federal Trade Commissi@angrofficial departmentivision, commission or
agency of the state of New York.” N.Y. Gen. Bus. Law 8§ 350-d.

10. North Carolina Law.

Under North Carolina law, “unfair or deceptivedsaor practices in or affecting commerce,
are declared unlawful.” N.C. @eStat. § 75-1.1. “In order toteblish a violaion of N.C.G.S.
8§ 75-1.1, a plaintiff must show: (1) an unfair agcdptive act or practice, (2) in or affecting

commerce, and (3) which proximately caused inforylaintiffs.” Gray v. North Carolina Ins.

Underwriting Ass’n, 529 S.E.2d 676, 681 (N.C. 2008ee Bumpers v. Cmty. Bank of Northern

Virginia, 747 S.E.2d 220, 226 (N.C. 2013). “In detming whether a represatation is deceptive,

its effect on the average consumer is considered.” Pearce v. American Defender Life Ins., 343

S.E.2d 174, 180 (N.C. 1986).
The Supreme Court of North Carolina hashesved applying N.GGen. Stat. 8 75-1.1 to
situations in which it would “create overlapping siyi&on, enforcement, ar@bility in [an] area,

which is already pervasively regiéd by state and federal stagiand agencies.” HAJMM Co. v.

House of Raeford Farms, Inc., 403 S.E.2d 483, 493 (N.C. 1991). See Champion Pro Consulting

Group, Inc. v. Impact Sports Football, LLC, 883d 104, 110-111 (4th Ci2016). In_Ellis v.

Northern Star Co., 388 S.E.2d 127 (N.C. 1990) Stereme Court of NdntCarolina recognized

that, “[i]n limitation, we have helthat certain transactions already subject to pervasive and intricate
statutory regulation, such as seties transactions, were not inged by the legislature to be

included within the scope of [N.C. Gen. Stat. §8175].” Ellis v. Norther Star Co., 388 S.E.2d at
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131. Construing a libel claim, the Ellis v. North&tar Co. Court determined that such a pervasive

statutory or regulatorgcheme did not exist. See 388 S.E.2d at 131.

11. Ohio Law.

The OCSPA mandates that “[n]o supplier shathoat an unfair or deceptive act or practice
in connection with a consumer transaction.”i@Rev. Code Ann. 8 1345.02(A). Relevant to this
Memorandum Opinion and Order “any of the follogiis deceptive: (1) That the subject of a
consumer transaction has . . . performance chardwgymsccessories, uses, or benefits that it does
not have; (2) That the sudgt of a consumer transaction isagbarticular standd, quality, grade,
style prescription, or modef it is not.” Ohio Rev. Codéann. § 1345.02(B)(1)-(2). “The CSPAis
a remedial law which is designed to compensaté&éalitional consumer remedies and so must be

liberally construed.” _Whitaker v. M.TAutomotive, Inc., 855 N.E. 2d 825, 829 (Ohio

2006)(quoting Einhorn v. Ford Motor Co., 548 Ne& 933, 935 (Ohio 1990)). “In general, the

OCSPA defines ‘unfair or deceptive consumer galastices’ as those that mislead consumers about

the nature of the product they are receivinddhnson v. Microsoft Corp., 834 N.E. 2d 791, 800
(Ohio 2005). “[Clourts shall apply a reasonablesémsdard in determing whether an act amounts

to deceptive, unconscionable, or unfair conduc@humaker v. Hamilton Chevrolet, Inc., 920

N.E.2d 1023, 1031 (Ohio Ct. App. 2009)(citations omitted).
For a class-action plaintiff tetate a claim under the OCSPAg thlaintiff must allege pre-

litigation notice. _See Marrone v. Philip MorkikSA, Inc., 850 N.E. 2d 31, 33 (Ohio 2006). For a

court decision to provide adequate notice, the casst involve similar industries and conduct.

*The Court is aware that, under Erie, it is botind to follow Court of Appeals of Ohio if
the Court concludes that the Sere Court of Ohio would decidlee issue differently. See supra
n.21. The Court will follow the Court of Appeat$ Ohio’s decision in Shumaker v. Hamilton
Chevrolet, Inc., however, because the Court hasdmo indication that the Supreme Court of Ohio
would apply a contrary rule.
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See Marrone v. Philip Morris USA, Inc., 850 NZl at 36. _See alsd.i (“[W]e hold that a

consumer may qualify for class-agctioertification . . . only if the dendant’s alleged violation of
the Act is substantially similar to an act or pr@efpreviously declared to be deceptive.”).

Ohio Rev. Code Ann. § 1345.02(A) is inapplieal “a violation wa an act or practice
required or specifically permitted by federal trade commission orders.” Ohio Rev. Code

Ann. 8 1345.11. In Marrone v. Philip Morris USAcinthe Supreme Court of Ohio noted that,

“although the FTC is well aware of the years ofjéition and debate over cigarette manufactures’
marketing strategies, to datehidas not directed mafacturers to refraifrom using quantifier
adjectives -- terms such as ‘low.’ ‘lower,” aneéduced’ -- in describing tar and nicotine levels in
advertisements for their cigatres.” 850 N.E. 2d at 38.

12. Washington Law.

The Washington Consumer ProtectiAct, Wash. Rev. Code 88 19.86.010-19.86.920
(“WCPA"), prohibits “unfair or deceptive actsr practices in the conduct of any trade or
commerce.” Wash Rev. Code § 19.86.020. “The purpose of the CPA is to complement the body of
federal law governing restraints of trade, unéampetition and unfair, deptive and fraudulent acts

and practices in order to protect the public and foster fair and honest competition.” Panag v. Farmers

Ins. Co. of Wash., 204 P.3d 885, 889 (Wash. 2008)(r0)fmtations omitted). “To prevail in a

private CPA claim, the plaintiff mat prove (1) an unfair or deceptive act or practice, (2) occurring in
trade or commerce, (3) affectingethublic interest, (4) injury to a person’s business or property, and

(5) causation.” Panag v. Farmers.I@o. of Wash., 204 P.3d at 88Deception exist&f there is a

representation, omission or practice that is likelynislead’ a reasonable consumer.” 204 P.3d at

895 (quoting Southwest Sunsites, Inc. M..E., 785 F.2d 1431, 1435 (9th Cir. 1986)).
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The WCPA does not apply “@ctions or transactions otlngse permitted, prohibited or
regulated under laws administet®d. . . any other regulatory body or officer acting under statutory
authority of this state or ¢hUnited States.” Wash. Rev. Code § 19.86.170. “Exemption under the
Consumer Protection Act is applied only after determining whether the specific action is permitted,

prohibited, regulated or required Ayegulatory body or statute.” odt v. Seattle-First Nat. Bank,

817 P.2d 1364, 1370 (Wash. 1991)(en banc). “Ovambad construction of ‘permission’ may
conflict with the legislature’s intent that the Canger Protection Act be lilbally construed so that

its beneficial purposes may be served.” Vo@eattle-First Nat. Bank, 8F.2d at 1370. “The test

articulated was whether under the circumstancegpaftaular case, state law stands as an obstacle
to the accomplishmennd execution of the full purposes aoldjectives of Congress.” Voqgt v.

Seattle-First Nat. Bank, 817 P.2d at 1371. Thapr&me Court of Washington ruled accordingly,

that the Currency Comptroller’s regulatory andeswisory authority alongid not preempt a claim

under the WCPA. See Vogt v. SesdHirst Nat. Bank, 817 P.2d at 1371.

LAW REGARDING UNJUST ENRICHMENT

“A person who is unjustly enriched at theperse of another is subject to liability in
restitution.” Restatement (Thirdj Restitution and Unjust Enrichme§ 1. “[T]he paradigm case
of unjust enrichment is one in which the benefitone side of the traastion corresponds to an
observable loss on the other.” Restatement (Third) of Restitution and Unjust Enrichment § 1, cmt.
a. “The usual consequence of &liigy in restitution is that the dendant must restore the benefit in
guestion or its traceable produot,else pay money in the amourdgcessary to eliminate unjust

enrichment.” Restatement (Third) of Redion and Unjust Enrichment § 1, cmt. a.
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1. California Law.

Under California law, “[a]n individual who hdseen unjustly enriched at the expense of

another may be required to make restitution.rttéed Cas. Ins. Co. v. J.R. Marketing, L.L.C., 353

P.3d 319, 326 (Cal. 2015). See Restatement (Thifr®estitution and Unjust Enrichment 8 1.
“Restitution is not mandated merely because onepédias realized a gain at another’s expense.”

Hartford Cas. Ins. Co. v. J.R. Marketing, L.L.C., 353 P.3d at 326. “Rather, the obligation arises

when the enrichment obtained lacks any adedagtd basis and thus ‘cannot conscientiously be

retained.” Hartford Cas. Ins. Co. v. J.R. Meting, L.L.C., 353 P.3d at 326 (quoting Restatement

(Third) of Restitution and Unjust Enrichment &cint. b). “A person isinjustly enriched if the

retention of the benefit would hejust.” Western Steamship Lines, Inc. v. San Pedro Peninsula

Hosp., 876 P.2d 1062, 1066 (Cal. 1994)hough this restitutionary obligation is often described as

guasi-contractual, a privity of rélanship between the parties is not necessarily required.” Hartford

Cas. Ins. Co. v. J.R. Marketing, L.L.C., 353 P.3828. “When a person acts simply as she would

have done in any event, out of duty or self-interest, she cannot equitably claim compensation from

anyone who merely happens to béresf a result.” Hartfia Cas. Ins. Co. v. J.R. Marketing, L.L.C.,

353 P.3d at 327.

2. Colorado Law.

“A person is unjustly enriched whée benefits as a result of an unfair detriment to another.”

Lewis v. Lewis, 189 P.3d 1134, 1141 (Colo. 2008Yanc)(citing Salzman v. Bacharach, 996 P.2d

1263, 1265 (Colo. 2000)(en banc)). “The proper remguhyn a finding of unjusenrichment is to
restore the harmed party ‘to the position he folyneccupied either by the return of something

which he formerly had or by the receipt of itsmatary equivalent.”_Lewis v. Lewis, 189 P.3d at

1141 (quoting Restatement (First) of Restitution § 1, @n “The scope of the remedy is broad,
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cutting across both contract andttaw, with its application guided by the underlying principle of

avoiding the unjust enrichent of one party at the expens@anbther.”_Robinson v. Colorado State

Lottery Div., 179 P.3d 998, 1007 (CoRk0D08). “[A] party claimingunjust enrichment must prove
that (1) the defendant received a benefit, (2) apthintiff's expense, (3)nder circumstances that
would make it unjust for the defenddo retain the benefit withoebmmensurate compensation.”

Lewis v. Lewis, 189 P.3d at 1141. See Salzman v. Bacl886IR.2d at 1266 n.2 (explaining that

the Supreme Court of Colorado “oemulated the elements of unjust enrichment . . . to remove the
test language that the defendant must appee@atl accept the benefit conferred”). Unjust
enrichment “does not depend on any contract,arnatitten,” and “does not require any promise or

privity between the parties.” Salzman v. Bachr&&d6 P.2d at 1265. “A befiedenotes any form

of advantage.” Dudding v. Mion Frickey & Assocs., 11 P.3dl1, 444 (Colo. 2000). “The notion

of what is or is not unjust is an inherentlylleable and unpredictable standard.” DCB Const. Co.,

Inc. v. Central City Dev. Co., 965 P.2d 115, 1201¢C 1998)(quotations omitted). Accordingly,

“[u]njust enrichment claims require that courtskmaxtensive factual findings to determine whether

a party has been unjustly enriched.” Lewis v. lsWB9 P.3d at 1140. In analyzing the third prong,

whether the defendant was unjustlyriched, the Supreme Court@blorado has “looked to the
intentions, expectations, and behavior of thetipa to determine whether recovery in unjust

enrichment is appropriate.” Lewis v. Lewis39 P.3d at 1143. Seaifding v. Norton Frickey &

Assocs., 11 P.3d at 444 (“Whethejustice results often will turon whether a pty engaged in
some kind of wrongdoing.”).

“[E]quity will not act if there is a plain, speedy, adequateady at law.”_Szaloczi v. John

R. Behrmann Revocable Trust, 90 P.3d 835,(84#0. 2004)._See Dudding v. Norton Frickey &

Assocs., 11 P.3d at 445 (“[C]ourts will refuse quantaeruit recovery when expressly contrary to
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the provisions of the witen contract between the parties.”)n the tort contextthe recovery of
damages does not automatically lead to a cormiubkat a party had aneguate legal remedy that

precludes further equitablelief.” Harris Grp., Incv. Robinson, 209 P.3d 1188, 1205 (Colo.

App. 2009)%° If “[t|he objectives of the two remediesatifferent,” such as when the plaintiff seeks
to recover both for the harm done to him andetmver the defendant’s ill-gotten gain, an unjust

enrichment claim may still lie._ HarrSrp., Inc. v. Robinson, 209 P.3d at 1205.

3. Florida Law.

“The elements of an unjust enrichment claira ‘a benefit confercdeupon a defendant by the
plaintiff, the defendant’s appreciation of the bignand the defendant’s acceptance and retention of
the benefit under circumstances that make it ineljgifar him to retain itvithout paying the value

thereof.” Fla. Power Corp. v. City of \Wier Park, 887 So. 2d 1237, 1241 n.4 (Fla. 2004)(quoting

Ruck Bros. Brick, Inc. v. Kellogg & Kimsey, ¢tn, 668 So. 2d 205, 207 (Fla. Dist. Ct. App. 1995).

See Virgilio v. Ryland Grp., Inc., 680 F.3d 1329, 13BTtk Cir. 2012). “[T]o prevail on an unjust

enrichment claim, the plaintiff mudtrectly confer a benefit to ¢hdefendant.”_Kopel v. Kopel,

So.3d __, 2017 WL 372074, at *5 (Fla. 2017)(rulingtthn unjust-enriaghent claim failed,
“because there was no evidence of a benefit benfeored directly to Respondents, rather than
indirectly to corporations owndxy them”). “This Court is committeto the rule that where the only
relief sought by a bill in equity is one for wh a plain, adequate and complete remedy at law
exists -- then a court of equity has no jurisdicaon a resort thereto is proper and unnecessary.”

Greenfield Villages v. Thompson, 44 So. 2d 679, 683. ((9&0). From that principle, Courts of

5 The Court is aware that, under Erie, it islmound to follow Court of Appeals of Colorado
if the Court concludes that ti&ipreme Court of Colorado wouldade the issue differently. See
supra n.21. The Court will follow ti@ourt of Appeals of Colorado’s decision in Harris Grp., Inc. v.
Robinson, however, because the Court has founddicetion that the Supreme Court of Colorado
would apply a contrary rule.

- 103 -



Appeal of Florida have noted that “a party nsayultaneously allege the existence of an express
contract and alternativeplead a claim for unjust enrichmegniut, “[o]f course, upon a showing
that an express contract concerning the sarbgest matter exists, the unjust enrichment claim

necessarily fails.” _Real Estate Value Co., lmdCarnival Corp., 92 So. 3d 255, 263 n.2 (Fla. Dist.

Ct. App. 2012)(citing Hazen v. Cobb, 117 So. 853, 857-58 (Fla. 1928)).

4, lllinois Law.
“The theory of unjust enrichment is basedaonontract implied in law.”_People ex rel.

Hartigan v. E. & E. Hauling, Inc., 607 N.E.2d5.@.77 (lll. 1992). “To recover under this theory,

plaintiffs must show that [a] defendant voluntaalcepted a benefit which would be inequitable for

him to retain without payment.” People ex kdrtigan v. E. & E. Haling, Inc., 607 N.E.2d at 177.

See HPI Health Care Servs., Inc. v. Mt. Vernon Hops., Inc., 545 N.E.2d 672, 679 (lll. 1989)(“To

state a cause of action based on a theory of uajuskchment, a plaintifmust allege that the
defendant unjustly retained a benefit to the plaintiff’'s detriment, and that defendant’s retention of the
benefit violates the fundamentadinciples of justice, equityand good conscience.”); Cleary v.

Philip Morris Inc., 656 F.3d 511, 516 (7th Cir. 2011). “Because unjust enrichment is based on an

implied contract, ‘where there is a specific contveitich governs the relationship of the parties, the

doctrine of unjust enrichment hasayplication.” People ex réHartigan v. E. & E. Hauling, Inc.,

607 N.E.2d at 177 (quoting La Throp v. Beldéeal Savings & Loan Assoc., 370 N.E.2d 188, 195

(1. 1977)).
In adjudicating an unjust-enrichment claagpainst a tobacco company, the Seventh Circuit
recounted:
The plaintiffs’ unjust enrichment theory rests on the allegation that they had a legal
right to know about the true nature and hdganf cigarettes. The plaintiffs assert

that the defendants violated this right fayling to disclose the full truth about
cigarettes and that this failure to disclegas to the plaintiffs’ detriment; and that
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defendants’ retention ofthe benefit--the cigarette revenue -- violates the
fundamental principles of justice, equind good conscience. It is crucial to note
that the plaintiffs do not allege that theyffered any harm, that they relied on the
defendants’ marketing, or that they woblve acted differently had the defendants
been truthful about the cigarettes they wsaing. In fact, not only do the plaintiffs
not make these allegations, but the lf® also explicitly disavow any such
allegations, claiming that they are entreinnecessary to support their theory of
unjust enrichment. In other words, the ptdfs assert that #ir unjust enrichment
claim does not require proof deception, causation, or aatdnarm with regard to
individual members afe plaintiff class.

Cleary v. Phillip Morris Inc., 656 F.3d at 518. Emgizang that an unjust-enrichment claim “must

show a detriment -- and, significantly, a conrattbetween the detriment and the defendant’s
retention of the benefit,” the Seventh Circuit reasbtinat there was no unjust enrichment, because,

since the plaintiffs disclaim any need tiege either personal damages, deception, or
reliance with regard to any member oethlass, it is difficult to see how the
defendants’ retention of the revenue phida consumer is to that consumer's
detriment. According to the plaintiffthe class of people ith a valid unjust
enrichment claim would include the camser who bought cigattes and was never
injured in any manner by his purchadé.would include the consumer who was
satisfied by his cigarette purchase and pldrineontinue purchasing cigarettes. It
would include the consumearho would not have acted any differently had he been
fully informed about cigarettes, but bought them anyway regardless of the
defendants’ marketing. It would incluthee consumer who was not deceived by the
marketing because he was personally awatleeofrue nature of cigarettes, but still
bought cigarettes despite their addictive ardifial nature -- or even because of it.

Cleary v. Phillip Morris Inc., 65&.3d at 519. The Seventh Circabted, howeverthat “[t]his

would be a different case if thewas a greater connection betwtendefendants’ retention of the
cigarette revenue and a detriment to the plaintfigr example, . . . if the revenue was obtained by

deceiving the plaintiffs.”_Clearly. Philip Morris, 656 F.3d at 519.

5. Massachusetts Law.

“A plaintiff asserting a claim for unjust enrichmemust establish not only that the defendant
received a benefit, but also that such a bemefi unjust, ‘a quality thdtirns on the reasonable

expectations of the parti€s. Metropolitan Life Ins. Co. v. Cotter, 984 N.E.2d 835, 850
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(Mass. 2013)(quoting Global Investors AgentCar. National Fire Ins. Co., 927 N.E.2d 480, 494

(Mass. App. Ct. 2010)). “The injustice of the enn@nt or detriment in quasi-contract equates with

the defeat of someone’s reasonable expectatiomdetropolitan Life Ins. Co. v. Cotter, 984

N.E.2d at 850 (citation omitted). “Considerationsegfuity and morality play a large part in

constructing a quasi contract.Salamon v. Terra, 477 NZ 1029, 1031 (Mas4.985). “An

equitable remedy for unjust enrichmenhot available to a party wiin adequate remedy at law.”

Santagate v. Tower, 833 N.E.2d 171, 176 (Mass. App. Ct. 20@8e Massachusetts Eye and Ear

Infirmary v. QLT Phototherapeutics, Inc., 4E23d 215, 234 (1st Cir. 2005)(“Unjust enrichment

provides an equitable stopgap focasional inadequacies in contrzdtremedies at law.”); In re

Lupron Marketing and Sales Prass Litig., F.Supp.2d 148, 182 (D.

Mass. 2003)(Stearns, J.)(“[W]here a plaintiff hasaalequate remedy at law, a claim of unjust
enrichment is unavailable.”).

6. Michigan Law.

“Even though no contract may exist between pagties, under the agable doctrine of
unjust enrichment, ‘[a] person who has been unj@sthjched at the expense of another is required

to make restitution to the other.” Kammer AsfiliRaving Co., Inc. v. East China Tp. Schools, 504

N.W.2d 635, 640 (Mich. 1993)(quoting Restatemens(f-of Restitution § 1). “Unjust enrichment
is defined as the unjust retention of ‘moneybenefits which in justice and equity belong to

another.” Tkachik v. Mandeville, 790 N.W.2d@&66 (Mich. 2010)(quotinklcCreary v. Shields,

52 N.w.2d 853, 855 (Mich. 1952)). “A claim allegingjust enrichment requires that a plaintiff

*'The Court is aware that, under Erie, itnist bound to follow the Appeals Court of
Massachusetts if it concludes thla¢ Supreme Judicial Court bfassachusetts would decide the
issue differently. _See supra n.21. The Coultt fellow the Appeals Court of Massachusetts’
decision in_Santagate v. Towdrpwever, because the Coulmds found no indication that the
Supreme Judicial Court of Massachitsevould apply a contrary rule.
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establish (1) the receipt of a benefit by the defendant from the plaintiff and (2) an inequity resulting

to the plaintiff because of the retention of thedfé by the defendant.” _Landstar Express America,

Inc. v. Nexteer Automotive Corp., 900 N.W.2d06657 (Mich. Ct. App. 2017)(citation omitted).

“Because this doctrine vitiates normal contract pples, the courts employaliction with caution,
and will never permit it in cases where contracts, implied in fact, must be established, or substitute

one promisor or debtor for anar.” Kammer Asphalt Paving Co.dnv. East China Tp. Schools,

504 N.W.2d at 640 (quotations omitted]L]egislative action that provides an adequate remedy by

statute precludes equitable relief.” Tkachikviandeville, 790 N.W.2d at 265.

7. New Jersey Law.

“To establish a claim for unjuginrichment, ‘a plaintiff musshow both that defendant
received a benefit and that retentof that benefit wthout payment would benjust.” Lliadis v.

Wal-Mart Stores, Inc., 922 A.2d 710, 723 (N.D2fgquoting VRG Corp. \GKN Realty Corp., 641

A.2d 519, 526 (N.J. 1994)). See Thieme v. An€bhieme, 151 A.3d 545, 557 (N.J. 2016). “That

guasi-contract doctrine also ‘reges that plaintiff show that it expected remuneration from the
defendant at the time it performed or confereetienefit on defendant and that the failure of

remuneration enriched defendant beyond its contriadgids.” Lliadis v. Wal-Mart Stores, Inc.,

922 A.2d at 723 (quoting VRG Corp. v. GKN RgaCorp., 641 A.2d at 526). “[E]quitable

principles of estoppel or unjustreghment . . . cannot be invokedgobvert [a] statutory scheme.”

Slurzberg v. City of Bayonne, 148 A.2d 171, 176 (N259). “It is a well siled rule that an

®The Court is aware that, under Erie, it ig bound to follow the 6urt of Appeals of
Michigan if it concludes that the Supreme Couitlathigan would decide the issue differently. See
supran.21. The Court will follow the Court of Appeaf Michigan’s decision in Landstar Express
America, Inc. v. Nexteer Automotive Corpgwever, because the Courstiaund no indication that
the Supreme Court of Michigamould apply a contrary rule.
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express contract excludes an implied one.B.Gnyder Realty Co. v. National Newark & Essex

Banking Co. of Newark, 101 A.2d 544, 553 (N.J. 1953).

8. New Mexico Law.

To prevail in unjust enrichment, “one mudtow that: (1) another has been knowingly
benefitted at one’s expense (2) in a manner such that allowance of the other to retain the benefit

would be unjust.”_Ontiveros InsulatioroCv. Sanchez, 2000-NMCA-051, 11, 3 P.3d at*898.

Equitable claims are not available if there is agcpdite remedy at law. See Gen. Tel. Co. of the Sw.

v. State Tax Comm’r,962-NMSC-005, 1 18, 367 P.2d 711, 715. See Sims v. Sims, 1996-NMSC-

078, 1 28, 930 P.2d 153, 159 (“[E]quity will not acthiére is a complete and adequate remedy at
law”). Additionally, the “hornbook rule [is] that quasbntractual remedies. . . are not to be created
when an enforceable express contract regulagegetiations of the parties with respect to the

disputed issue.”_Elliott Industries Ltd.d9Rip v. BP America Production Co., 407 F.3d, 1091, 1117

(10th Cir. 2005)(Elliott Indus.”)*° In Elliott Indus., for example, the Tenth Circuit held that the
plaintiffs’ leases with ConocoPhillips that defth€onocoPhillips’ royaltybligations preluded the
plaintiffs’ claims that ConocoPhillips’ royalty payntemwactices unjustly enriched it at the plaintiffs’

expense._See 407 F.3d at 1117. The plaintdfdended that the leasd&l not preclude their

?*The Court is aware that, under Erie, it is botind to follow the Court of Appeals of New
Mexico if it concludes that thBupreme Court of New Mexico would decide the issue differently.
See supran.21. The Court willltow the Court of Appeals of Netexico’s decision in Ontiveros
Insulation Co. v. Sanchelapwever, because the Court haarfd no indication that the Supreme
Court of New Mexico would apply a contrary rule.

%As the Tenth Circuit has explained, “when aglzaof this Court has rendered a decision
interpreting state law, that interpretation is bingdion district courts irthis circuit, and on
subsequent panels of this Chuwnless an intervening decisiof the state’s highest court has
resolved the issue.” Wankier v. Crown Equip. Ca@p3 F.3d 862, 866 (10th Cir.2003). The Court
has critiqued the Elliott Indus. decision in the past, though on a different legal issue, and concluded
that the Supreme Court Bew Mexico would follow a differarpath._See Anderson Living Trust v.

WPX Energy Production, LLC, 312 F.R.D. 62@56630 (D.N.M. 2015)(Browning, J.) The Court
reiterates that interptation here, though not on the issue quoted above.
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unjust-enrichment claim, because they did roottain an express contractual provision covering
ConocoPhillips’ deduction of a ithy-nine percent pragssing fee from the plaintiffs’ royalty
payments, See 407 F.3d at 1117. The Tenth €reasoned, however, that, although “the contracts
may not delineate any specific detans,” the leases “cordl how royalties ar¢o be paid.” 407
F.3d at 1117. The Tenth Circuit concluded, theesfdiat the district court properly granted
ConocoPhillips summary judgment on the plaintiffisjust-enrichment claim, because “the claim
for underpayment of royalties ggounded in the parties’ contrael relationships.” 407 F.3d at
1117.

9. New York Law.

Unjust enrichment is “a quasi-contract ataand contemplates an obligation imposed by
equity to prevent injustice, in the absencefactual agreement between the parties.” Georgia

Malone & Co., Inc. v. Rieder, 973 N.E.2d 743, 746 (N2¥12)(citations omitd). “[I]n order to

adequately plead such a claim, the plaintiff mlsga that (1) the other pgg was enriched, (2) at
that party’s expense, and (3) that it is agaigetitg and good consciencepermit the other party to

retain what is sought to be recovered.” Ge&Malone & Co., Inc. v. Rieder, 973 N.E.2d at 746.

See_Mandarin Trading Ltd. v. Wildenstein, 944£.2d 1104, 1110 (N.Y. 2011). “[A] plaintiff

cannot succeed on an unjust enrichbmdaim unless it has a sufficity close relationship with the

other party.”_Georgia Malone & Co., Inc. veRler, 973 N.E.2d at 74&ee Mandarin Trading Ltd.

v. Wildenstein, 944 N.E.2d at 1110-11 (“Mandarin’sustjenrichment claim fails for the same
deficiency as its other claimsthe lack of allegations that would indicate a relationship between the
parties.”). “A plaintiff need not,” however, “da privity with the defendant to state a claim for

unjust enrichment.”_Sperry. Crompton Corp., 863 N.E.2d 1012, 1018 (N.Y. 2007). Unjust-

enrichment claims fail when a plaintiff has amqdate legal remedy. See Samiento v. World Yacht
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Inc., 883 N.E.2d 990, 996 (N.Y. 2008). The CourAppeals of New York has explained that
“typical” unjust-enrichment cases “are tkeosn which the defendant, though guilty of no

wrongdoing, has received money to whiee or she is not entitledCorsello v. Verizon New York,

Inc., 967 N.E.2d 1177, 1185 (N.Y. 2012). “An unjusti@mment claim is noavailable where it

simply duplicates, or replaces, a conventional cohtatort claim.” _Corsello v. Verizon New

York, Inc., 967 N.E.2d at 1185.

10. North Carolina Law.

Under North Carolina law, unjust enrichmeng¢stablished when “a party [has] conferred a
benefit on the other party,” the benefit is measlarab not gratuitous, and is not “conferred by an
interference in the affairs of the other party manner that is not justifiein the circumstances.”

Booe v. Shadrick, 369 S.E.2d 554, 556 (N.C. 1988e Wright v. Wright, 289 S.E.2d 347, 351

(N.C. 1982). An unjust-enrichment claim “is neithetart nor contract,” but lies in “quasi-contract

or a contract implied in law.”_Booe v. Shadk, 369 S.E.2d at 556. “The court’s equitable

intervention is obviated when an adequate renadgw is available to the plaintiff.”_Embree

Const. Group, Inc. v. Rafcor, Inc., 411 S.E.2d 916, 920 (N.C. 1992). “Only in the absence of an

express agreement of the parties will courts impogeasi contract or a coatt implied in law in

order to prevent an unjust enrichment.” Whitfield v. Gilchrist, 497 S.E.2d 412, 415 (N.C. 1998).

11. Ohio Law.
“Unjust enrichment occurs when a person ‘has and retains money or benefits which in justice

and equity belong to another.”__Jolemsv. Microsoft Corp., 834 N.E.2d 791, 799 (Ohio

2005)(quoting_Hummel v. Hummel, 14 N.E.2d 923, 9@hio 1938)). An unjust-enrichment

claim’s purpose “is not to compensate the pldiftif any loss or damage suffered by him but to

compensate him for the benefitlimas conferred on the defendant.” Johnson v. Microsoft Corp., 834
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N.E. at 799. “[A]n indirect purdmser cannot assert a common-taam for restitution and unjust
enrichment against a defendavithout establishing #t a benefit had been conferred upon that

defendant by the purchaser.” Jobims. Microsoft Corp., 834 N.E. at 799 (ruling that a defendant is

not unjustly enriched where there was no econotmr@nsaction between the plaintiff and the
defendant). “To bring a cause within the jurisdintof a court of equityit is requisite that the
primary right involved be an equitable right agidiguished from a legal rightr that the remedy at

law as to the right involheis not full, adequate and completeState ex rel. Lien v. House, 58

N.E.2d 675, 678 (Ohio 1944).

12. Washington Law.

“Unjust enrichment occurs when one retammeney or benefits which in justice and equity

belong to another.” Young v. Young, 191 P1&58, 1262 (Wash. 2008)(en banc)(citation omitted).

Under Washington law, unjust enrialent exists when: “(1) the defendant receives a benefit, (2) the
received benefit is at the plaintiff's expensed (3) the circumstangemake it unjust for the

defendant to retain the benefit without payrm” Young v. Young, 191.Bd at 1262. “Equitable

relief is available only if theris no adequate legal remedy.” wink v. City of Seattle, 692 P.2d

793, 796 (Wash. 1984). In Seattle Professional Emging Employees Assation v. Boeing Co.,

991 P.2d 1126 (Wash. 2000)(en banc), for exanipmeSupreme Court d¥ashington determined
that the plaintiffs “are not eitlied to pursue a remedy in equity” where they have an available

statutory remedy. Seattle Professional Engingdtimployees Association v. Boeing Co., 991 P.2d

at 1134.

LAW REGARDING BREACHES OF EXPRESS WARRANTIES

Under the Uniform Commercial Code (“UCCthere are three ways in which a seller

can make an express warmanSee UCC § 2-313(1).
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Express warranties by the seller are created as follows:

(@)  Any affirmation of fact or promismade by the seller to the buyer which
relates to the goods and becomes pkitie basis of # bargain creates
an express warranty that the goodallstonform to the affirmation or
promise.

(b)  Any description of the goods which is made part of the basis of the
bargain creates an express warrané the goods shall conform to the
description.

(c) Any sample or model which is magart of the basis of the bargain
creates an express wartathat the whole of #hgoods shall conform to
the sample or model.

UCC § 2-313(1)(a)-(c). An expss warranty does not needinclude “formal words such as
warrant or guarantee,” and the setlees not need to have “a specific intention to make a warranty.”
UCC § 2-313(2). Relevant toishiMemorandum Opinion and Ordé&alifornia, Colorado, Florida,
lllinois, New Jersey, New Mexa@; New York, and North Carolina aadopted the UCC § 2-313.
See Cal. Com. Code § 2313; Colo. Rev. Sat:2-313; Fla. Stat. § 672.313; 810 Ill. Comp.
Stat. 5/2-313; N.J. Stat. Ann. 8 12A:2-313WNStat. Ann. 8§ 55-2—-313; N.YJ.C.C. Law § 2-313;
N.C. Gen. Stat. § 25-2-3%8.

1. California Law.

The Supreme Court of California has noted tliidhe key under [the UCC] is that the
seller's statements -- whether fact or opinion -stmioecome part of the basis of the bargain.”

Hauter v. Zogarts, 534 P.2d 377, 3&al. 1975). It explained:

The basis of the bargain requirement repnés a significant change in the law of
warranties. Whereas plaintiffs in thespdave had to proviaeir reliance upon
specific promises made by the seller (@ell v. Charles Ptier & Co. (1969) 274
Cal.App.2d 424, 440, 79 Cal.Rptr. 369), thaéfomm Commercial Code requires no
such proof.

310ther states have adopted the UCC § 2-3t% Court lists the states above, because
those states are the only states at issueeexpress warranty claims in this case.
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Hauter v. Zogarts, 534 P.2d at 383-84. “Privitpas required for an action based upon an express

warranty.” Hauter v. Zogarts, 5312d at 383 n.8 (Cal. 1975). “Wisr of conduct relevant to the

creation of an express warranty . . . shall be coedtwherever reasonable as consistent with each
other.” Cal. Com. Code § 2316(1). A buyer must, “within a reasoriabé after he or she
discovers or should have discoeé any breach, notify the sellerlmeach or be barred from any
remedy.” Cal. Com. Code § 2607(3)(A).

2. Colorado Law.

Under Colorado law, it is not “necessary for an express warranty that ‘the seller use formal
words such as ‘warrant’ or ‘guarantee’ or thathlage a specific intentioto make a warranty."”

Palmer v. A.H. Robins Co., Inc., 684 P.2d 1808 (Colo. 1984)(quoting 0@ Rev. Stat. § 7-2-

313(2)). _See Pegasus Helicopters, Inc. vitddnTechnologies Corp., 35 F.3d 507, 511 (10th

Cir. 1994). “Whether a particular statement contggan express warranty is generally an issue of

fact.” Palmer v. A.H. Robins Co., Inc., 684 P&d08. In Palmer v. A.H. Robins Co., Inc., for

example, the Supreme Court of Colorado deterntimaich doctor’s representations about the greater
effectiveness of an intrauterine device over biahtiol pills is sufficient testablish “affirmations
of fact and product descriptiongpon which the plaintiff “elied” to constitute an express warranty.

684 P.2d at 208._But see Lutz Farms vgrdsy Seed Co., 948 Zd 638, 645 (10th Cir.

1991)(suggesting that, under Colorado law, reliase®t a requirement for a breach-of-express-
warranty claim).

A buyer must “notify” the selleiwithin a reasonable time aftbe discovers or should have
discovered any breach . . . or be barred fromramedy.” Colo. Rev. Sta§ 4-2-607(3)(a)._See

Palmer v. A.H. Robins Co., In684 P.2d at 205. A perstmotifies” a seller “by takzing such steps

as may be reasonably required to inform the otherdimary course, whether or not the other person
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actually comes to know of it.” Colo. Rev. Sta#l-8-202(d); See Palmer v. A.H. Robins Co., Inc.,
684 P.2d at 205-06.
The notice requirement in a breach wéarranty action serves three purposes:
(1) affording the seller an opportunity toraect any defect; (2ffording the seller
an opportunity to prepare for negotiatiordaditigation; and (3) providing the seller a
safeguard against stale claims being assaiftedit is too late to investigate them.

Palmer v. A.H. Robins Co., Inc., 684 P.2d at 206ompliance with thenotice requirement is

generally a condition precedent to recoveny dabreach of warranty claim under the Uniform

Commercial Code.” Palmer YA.H. Robins Co., Inc., 684 P.Zat 206. See Mullan v. Quickie

Aircraft Corp., 797 F.2d 845, 847 (10th Cir. 1986As long as the buyer Isagiven notice of the
defect to his or heimmediate seller, no further notificath to those disibutors beyond the

immediate seller is required.” PalmerA/H. Robins Co., Inc., 684 P.2d at 206.

3. Florida Law.

Florida Law states:

(a) Any affirmation of fact or promise rda by the seller to the buyer which relates

to the goods and becomes part of the hafdlse bargain creates an express warranty

that the goods shall conform to the affitioa or promise; (b) [a]ny description of

the goods which is made part of the basighe bargain creates an express warranty

that the goods shall conform to the dedarig and (c) [a]ny sample or model which

is made part of the basis of the bargagates an express warranty that the whole of

the goods shall conform to the sample or model.
Fla. Stat. 8§ 672.313(1)(a)-(c). “The decisive testvhether a given representation is a warranty or
merely an expression of the seller’s opinion igthler the seller assertéagt of which the buyer is
ignorant or merely states an opinion or judgtmam a matter of which the seller has no special
knowledge and on which the buyeryriae expected also to haga opinion and to exercise his

judgment.” _Royal Typewriter Co., v. Xerogtap Supplies Corp., 719 F.2d 1092, 1100 (11th Cir.

1983). Torecover under a breach-of-express-wartaatyy, “[t|he buyer must within a reasonable
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time after he or she discovers or should haveostexed any breach notify tiseller of breach.” Fla.
Stat. § 672.607(3)(a).

4. lllinois Law.

“[Aln express warranty . . . obligates tiseller to deliver goodshat conform to the

affirmation, promise, description, sample model.” Mydlach v. DaimlerChrysler Corp., 875

N.E.2d 1047, 1058 (lll. 2007). “If the seller deliggronconforming goods, the warranty is breached
at that time. Even the buyer is unaware that the goodsjels/ered, do not confm to the seller's

affirmation, promise, description, sample or motie, warranty has been breached.” Mydlach v.

DaimlerChrysler Corp., 875 N.E.2dH258 (ruling that a promise froamanufacturer to repair and
replace defective parts is not an express warrbatguse such a promise “does not warrant that the
vehicle will conform to some affirmation, promiskescription, sample or model”). “The warranty
arises only because the warrantor has willed ithetog by making the requisite affirmation as part

of a contract to which is an adjunct.”_Collins Co., dt v. Carboline Co., 3 N.E.2d 834, 838 (lll.

1988).

A buyer “must within a reasonable time afer discovery or should have discovered any
breach notify the seller of thedach or be barred from any remedy.” 810 Ill. Comp. Stat. 5/2-
607(3)(a). “In general,uyers . .. must directly notify thels of the troublesom nature of the

transaction or be barred from recovering forealoh of warranty.” Connick v. Suzuki Motor Co.,

Ltd., 675 N.E.2d 584, 589 (lll. 1996). That genemgjuirement is subject to the following two
exceptions: “(1) the seller has aaltlknowledge of the defect ofdtparticular product; or (2) the
seller is deemed to have been reasonablyiedtify the filing of the byer's complaint alleging

breach of UCC warranty.”_Connick v. Suzudotor Co., Ltd., 675 N.E.2d at 589. “Only a

consumer plaintiff who suffers a personal injorgty satisfy the section 2—607 notice requirement by
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filing a complaint stating a breach of warranty actagainst the seller.”_Connick v. Suzuki Motor

Co., Ltd., 675 N.E.2d at 590.

5. New Jersey Law.

“[T]o state a claim for breach of express vaatly under New Jersey wa[a] plaintiff must
allege (1) [the defendant] made an affirmatiofacf, promise, or description about the produce; (2)
this affirmation of fact, promise, or descrgati became part of the basis of the bargain for the
product; and (3) the product ultinefy did not conform to the affnation of fact, promise, or

description.” _In re Avandia Marketing B8 Practices & ProdugtLiability Litig., 558

F. App’x 171, 174 (3d Cir. 2014)(unpublishéd)“[N]o specific intentdn to make a warranty is
necessary if part of the basis of thargain consists of the seller’s affirmations of fact or descriptions

of the goods.” Gladden v. Cadillac Motor Car Div., General Motors Corp., 416 A.2d 394, 396 (N.J.

1980)(“Particular reliance on such statements of rgggm or quality needot be shown.” In

Gladden v. Cadillac Motor Car Division General i Corporation., for example, the Supreme

Court of New Jersey determined that représ@ns concerning tires in an owner’'s manual
constituted an express warranty, because a pwhatter reading the manual, “could reasonably
expect that the tire if used in accordance Wit [company’s] instructions would not become
unrepairable or unserviceable within thetf#®,000 miles of normal es’ 416 A.2d at 397-98.

6. New Mexico Law.

Under New Mexico law, a seller expresslyrvaats goods in a commercial transaction when

it (i) makes an affirmation ofict or promise to the buyer “whichlates to the goods and becomes

%2The Court is not bound to follow a Third Ciitdecision on matters of state law, but the
Court concludes that it will followhis decision, becaustehas found no indication that the Supreme
Court of New Jersey would apply a contrary raled because the Third Circuit has more experience
with New Jersey law than the Court.
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part of the basis of the bargain”; (ii) describes dloods in a way that “is made part of the basis of
the bargain”; or (iii) provides ‘@ample or model which is maderpaf the basis of the bargain.”
N.M. Stat. Ann. § 55-2-313. “If the goods provided aot as warranted, the goods are in breach of

warranty.” Badilla v. Wal-Mar§tores East Inc2015-NMSC-029, 1 21, 3573 at 941. “A breach

of warranty presents an objective claim thatgbeds do not conform to a promise, affirmation, or

description.”_Badilla v. Wal-Mart StoreBast Inc., 2015-NMSC-029, | 21, 357 P.3d at 941

(quotations omitted)). “A causef action accrues when theelach occurs, gardless of the

aggrieved party’s lack of knowledge of the biteacBadilla v. Wal-Mart Stores East Inc., 2015-

NMSC-029, 1 21, 357 P.3d at 941.

In Bellman v. NXP Semiconductors USA, Inc., 248 F. Supp.3d 1081 (D.N.M.

2017)(Browning, J.), for example, the Court considered whether, under New Mexico’'s express
warranty standard, the defendahtsd made any express affirntats or representations to the
plaintiffs concerning chemical supplies puratés See 248 F. Supp. 3d14553. The Court noted

that, “aside from perfunctorily alleging in the Cdaipt that Rinchem Co. jg@ressly’ warranted the
chemicals that it supplied,” the plaintiffs ditbt explain the warranty or even identify “the
warranty’s precise terms.” 248 F. Supp. 3dLldb3. The Court, accordingly, dismissed the
plaintiffs’ breach-of-express-warranty claim, because the Court could not conclude from the
plaintiffs’ conclusory allegations that the fdedant had “made any express warranty.” 248

F. Supp. 3d at 1153. See Two Old Hippies, W.atch the Bus, LLC, 784 F. Supp. 2d 1200,

1210-11 (D.N.M. 2011)(Browning, J.)(ruling that theipkiffs had plausibly alleged an express
warranty where the plaintiffsontended that the defendants ha@mised that two restored
Volkswagen buses purchased wob&l“ready to go whether for daitiriver or for cross-country

trips” and “guaranteed . . . 1008atisfaction with the buses”).
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7. New York Law.

New York does not require the phéiff to rely on the truth of the warrant for liability to

attach._See CBS Inc. v. Ziff-Davis Pub. G&b3 N.E.2d 997, 1000-01 (N.Y. 199(Rrather, “[tlhe

right to indemnification dependsly on establishing that the warrgamtas breached.” CBS Inc. v.

Ziff-Davis Pub. Co., 553 N.E.2d at 1001. Sealli v. Metz, 973 F.2d 145, 150 (2d Cir. 1992).

Construing and distinguishing CBE&c. v. Ziff-Davis Publishing Co., the United States Court of

Appeals for the Second Circuit ruled: “Where a bwyeses on a contract the full knowledge and
acceptance of facts disclosed bg #geller which would constitueebreach of warranty under the
terms of the contract, the buyer should be forecl&®aa later asserting éhbreach.” Galli v. Metz,

973 F.2d at 151. See Rogath v. $m®tmann, 129 F.3d 261, 265 (2d Cir. 19§°’7)‘.There can be no

[express] warranty where there is no privigf contract,” but “he technical privity
requirement . . . should be dispensed with inap@r case in the interest justice and reason.”

Randy Knitwear, Inc. v. American Cyanamid Co., 181 N.E.2d 399,401 (N.Y. 1962).

8. North Carolina Law.

An express warranty breach “occurs whengbeds fail in any respéto conform to the

express warranty given [by] the seller.” b&kti Manufactured Home#c., 407 S.E.2d 819, 825

(N.C. 1991). “Absent privity of contract, there dano recovery for breach of warranty, except in

those cases where the warranty is addressedidtraate consumer or usérKinlaw v. Long Mfg.

N.C., Inc., 259 S.E. 494, 498 (N.C. 1979).

Authority from most other jurisdictionsolds that a purchaser who relies upon a
manufacturer’s representations can recover for breach of an express warranty despite
lack of privity. The bound procedure aieby the purchasetaims against the

33The Court is not bound to followSecond Circuit decision on magtef state law, but the
Court concludes that it will follow this decisidrecause it has found no indication that the Court of
Appeals of New York would apply a contramyle, and because the Second Circuit has more
experience with New York law than the Court.
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retailer, the retailer against the distribytand the distributor, in turn, against the
manufacturer, is unnecessarily expensivevaasteful. We find no reason to inflict

this drain on the court’s time and the litigant’s resources when there is an express
warranty directed by its terms to nooher than the plaintiff purchaser.

Kinlaw v. Long Mfg. N.C., Inc., 259 S.E.at 500-0%¢ee Alberti v. Manufacted Homes, Inc., 407

S.E. 2d at 825 (“[O]ur case law has recognized tdatat contractual relationship in the sale of the
product itself is not a prerequisite to recovery for breach of express warranty against the
manufacturer.”).

A buyer must notify the seller “within a reasonable time after he discovers or should have
discovered any breach . . . or be barred from any remedy.” N.C. Gen. Stat. § 25-2-607(3)(a). In

Maybank v. S. S. Kresge Co., 273 S.E.2d 683 (N.C. 1981), the Supreme Court of North

Carolina considered whether the “filing of gt and accompanying service upon defendant” three
years after a buyer discovers a defect falls withieasonable time frame to give seller notice.

Maybank v. S. S. Kresge Co., 273 S.E.2d at 684.r Aftgphasizing that reasable time “can be

determined only by examining the particular facts and circumstances of each case,” the Supreme

Court of North Carolina noted that there wén® primary policy reasons fortifying the notice

requirement._Maybank v. S. S. KgesCo., 273 S.E.2d at 684. First, notice “enabl[es] the seller to
make efforts to cure the breach by making adjustments or replacements in order to minimize the

buyer's damages and the seller’s liabilityMaybank v. S. S. Kresge Co., 273 S.E.2d at 684.

Second, notice “afford[s] the seller a reasonable dppity to learn the facts so that he may

adequately prepare for negotiation and defend hinmsalsuit.” Maybank v. S. S. Kresge Co., 273

S.E.2d at 684. Notwithstanding these strong pabagons, the Supreme Court of North Carolina
ruled that, “[a]lthough a delay of three yearsiizloubtedly, a long time, we are unable to conclude

that it is unreasonable as a matiEiaw under the facts of this caséddaybank v. S. S. Kresge Co.,

273 S.E.2d at 685. “An injured lay consumer has no reason to know, until he consults a lawyer, that
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under the terms of the Uniform Commercial Codesheequired to give theeller notice that the

item sold was not satisfactory.” Maybank v. SK&sge Co., 273 S.E.2d at 685. Ultimately, the

Maybank v. S.S. Kresge Co. court determined‘{fiairness to the consumer dictates that he be

given reasonable time to learnasfd to comply with this requingent. While three years might be
conceivably be per sanreasonable delay in a commercial context, differing considerations
applicable in retail situations may mean thatlaylef three years by a camser in giving notice to
retail seller is within the bounds afreasonable time.” 273 S.E.2d at 685.

LAW REGARDING PERMANENT INJUNCTIONS

To attain a permanent injunctica plaintiff must demonstrate:

(i) that it has suffered an irreparable injuiy); that remedies available at law, such

as monetary damages, are inadequateotapensate for that injury; (iii) that,
considering the balance of hardships between the plaintiff and the defendant, a
remedy in equity is warranted; and (iv) that the public interest would not be disserved
by a permanent injunction.

eBay, Inc. vMercExchange, LLC547 U.S. 388, 391 (2006].he Tenth Circuit has formulated that

test as: “(1) actual success on the merits; (2) iredgd@ harm unless the imjction is issued; (3) the
threatened injury outweighs tharm that the injunction may caube opposing party; and (4) the

injunction if issues, will not adveely affect the publiinterest.” _Southwest Stainless, LP v.

Sappington, 582 F.3d 1176, 1191 (10th Cir. 200®e Klein-Becker USA, LLC v. Englert, 711

F.3d 1153, 1164 (10th Cir. 2013). “The decision ngjor deny permanentimctive relief is an
act of equitable discretion by the district courtjegvable on appeal for abuse of discretion.” eBay,

Inc. v. MercExchange, LLC, 547 U.S. at 391eeSSouthwest Stainless, LP v. Sappington, 582

F.3d at 1191 (“The district coust'discretion in thisontext is necessarilgroad and a strong
showing of abuse must be matdereverse it.”). “An injunction is an extraordinary remedy to

prevent future violations, antieuld be used sparingly.” Copgmmice Co., Inov. Morris, No. 07-
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0079, 2009 WL 5201799, at *15 (D.N.M. @ber 23, 2009)(Browning, J.){img Ute Indian Tribe

of the Uintah & Ouray ReservationWtah, 144 F.3d 1513, 1522 (10th Cir. 1997)).

“A district court may find ireparable harm ‘based uponid@nce suggesting that it is

impossible to precisely calculateestamount of damage plaintiff wguffer.” Southwest Stainless,

LP v. Sappington, 582 F.3d at 1191 (quoting Equifars., Inc. v. Hitz, 905 F.2d 1355, 1361 (10th

Cir. 1990)). In_Copar Pumice Co., Inc. v. Morrer example, the Court denied a permanent

injunction, because the plaintiff did not demongtthit damages could not compensate the Fourth-
Amendment search injury it had suffereBee 2009 WL 5201799, at *15. The Court further
concluded that the plaintiff hadlewn few, if any, damages otheathattorney’s fees and costs,”
and, accordingly, the extraordinary remedy sougatpermanent injunction -- was inappropriate.
2009 WL 5201799, at *15.

Injunctive relief requested is subject to Alidll mootness._See WildEarth Guardians v.

Public Service Co. of Colorado, 690 F.3d 1174, 1190t0th(Cir. 2012); State of N.N. ex rel. New

Mexico State Highway Dept. v. Goldschmi@9 F.2d 665, 669 (10th Cit980). A case becomes

moot “when the issues presented are no longer ‘live’ or the paxiea lagally cognizable interest

in the outcome.”_Cty. of L.A. v. Davis, 440 U.S. 625, 631 (1979).

Like Article 1ll standing, mootness is oft-cited as a constitutional limitation on
federal court jurisdictionE.g, Building & Constr. Dep’v. Rockwell Int’l Corp.7

F.3d 1487, 1491 (10th Cir. 1993)(“Constitutibn@otness doctrine is grounded in
the Article 11l requirement that federabarts only decide actual, ongoing cases or
controversies). . . . Butalthough issuesiobtness often bear resemblance to issues
of standing, their conceptubbundaries are not coterminous. . .. [T]he Supreme
Court has historically recognized whae arften called ‘exceptions’ to the general
rule against consideration of moot casesylasre a plaintiff's status is ‘capable of
repetition yet evading reviewS. Pac. Terminal Co. vnterstate Commerce
Comm’n 219 U.S. 498 (1911), or where afeleant has ceased the challenged
action but it is likely the defendant will ‘return to his old ways’ -- the latter often
referred to as the voluntary cessation exceptioited States v. W.T. Grant C845

U.S. 498, 515 (1911).
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Lucero v. Bureau of Collection Recovery, Inc., 639 F.3d 1239, 1242 (10th Cir. 2011). When

injunctive relief does not redress plaintiffs’ partewulnjuries, the injunctive relief requested is

rendered moot. See WildEarth Guardians v.ie@ervice Co., 690 F.3d at 1191 (citing United

States v. Vera-Flores, 496 F.3d 1177, 1180 (10th Cir. 2007)). Similarly, if the injunction would

have no present-day effect, thguimctive relief request is alsendered moot. See Utah Animal

Rights Coalition v. Salt Lake City Corg@3,/1 F.3d 1248, 1257 (10th Cir. 2004)(“The alleged

violation took place ir2001, the Olympics have come and gar&l neither temporary restraining
order, preliminary injunction, nor permanent injunaticould have any present-day effect.”).

As already noted, mootness is subject eoubluntary-cessation exception. See Brown v.
Buhman, 822 F.3d 1151, 1166 (10th Cir. 2018)nder that exception, “voluntary cessation of
challenged conduct does not ordinarily render a ces# because a dismissal for mootness would

permit a resumption of the challenged conducbas as the case is dismissed.” Brown v. Buhman,

822 F.3d at 1166. “This rule @esigned to prevent gamesmapsh If voluntary cessation
automatically mooted a case, ‘a defendant coudghge in unlawful conducttop when sued to have
the case declared moot, then pick up where he left off, repeating this cycle until he achieves his

unlawful ends.” Brown v. Buhman, 822 F.3d 466 (quoting Already, LL@. Nike, Inc., 568 U.S.

85, 91 (2013)). Neverthelessdefendant’s voluntary cessationymander a case moot, if “the
defendant carries the formidable burden of showhagit is absolutely clear the allegedly wrongful

behavior could not reasonably éepected to recur.” Brown Buhman, 822 F.3d at 1166 (quoting

Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013)).

- 122 -



LAW REGARDING PERSONAL JURISDICTION

When contested? the party asserting ¢hclaim has the burdeaf proving personal

jurisdiction. _See Wenz v. Memery Crysth, F.3d 1503, 1505 (10th Cir.1995l)o assert personal

jurisdiction over a nonresmht defendant, federal courts mssatisfy state lavand federal due

process. See Doering v. Copper Mountain,,IB59 F.3d 1201, 1209-10 (10th Cir. 2001). Under

due process, the Court’s jurisdiction existthi#é defendants have “minum contacts” with the
forum state, which may rest on specific or gengeatonal jurisdiction, and the exercise of personal
jurisdiction must comport with “traditional notiongfair play and substantial justice.” Dudnikov v.

Chalk & Vermilion Fine Arts Inc., 514 F.3d 106%)70 (10th Cir. 2008)(quotation marks omitted).

See Bristol-Myers, Squibb Co. v. Superior GaiiCalifornia, San Francisco Cty., 137 S. Ct. 1773,

1779-80 (2017)(“Bristol-Myers”); Daimler AG v. Bauman, 134 S. Ct. 746, 754 (2014).

1. Burden of Proof.

As already noted, the Plaintiff bears the burdéproving personal jurisdiction. See Wenz

v. Memery Crystal, 55 F.3d at 1505. When juritidit is “decided on the ls& of affidavits and
other written materials, the phdiff need only make a prima facshowing” of facts that would

support the assertion pirisdiction. Wenz v. Memery Cryst&l5 F.3d at 1505. “Thallegations in

the complaint must be taken as true to theergixthey are uncontrokted by the defendant’s

affidavit.” Behagen v. Amateur Basketball Asst4 F.2d 731, 733 (10th Cir. 1984). When,

however, a defendant presents dsledevidence through affidavits or other materials suggesting the
absence of personal jurisdiction, fiaintiff must come forward with sufficient evidence to create a

genuine dispute of material fact on the issBee Doe v. Nat'l| Med. Ses\y; 974 F.2d 143, 145 (10th

Cir.1992). Only if the plaintifimeets the obligation of contesting the crediblel@vwce that the

3personal jurisdiction can be wad. See Ins. Corp. dfeland, Ltd. v. Compagnie des
Bauxites de Guinee, 456 U.S. 694, 703 (1982).
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defendant presents does the court resolveatttadl disputes in th@aintiff's favor. SedVenz v.

Memery Crystal, 55 F.3d at 1505; Behagen v. AauaBasketball Ass’'n, 744 F.2d at 733; Clark v.

Meijer, Inc., 376 F. Supp. 2d 1071082 (D.N.M.2004)(Browning, J.).

2. Due Process and Personal Jurisdiction.

The personal-jurisdiction due process analigsia/o-fold. See Fala v. GoFit, LLC, 308

F.R.D. 380, 400 (D.N.M. 2015)(Browning, J.). Fitee defendant must hatminimum contacts”
with the forum state such that it “should reasonablycipate being haled into court there.” Burger

King Corp. v. Rudzewicz, 471 U.S. at 473-76ec8@nd, exercising personatisdiction over the

defendant must comport with “traiginal notions of fair play ansubstantial justice.” Dudnikov v.

Chalk & Vermilion Fine Arts, Inc., 514 F.3d 8070 (quotation marks omitted). A defendant may

have “minimum contacts” with the forum stateane of two ways, providg a court with either

general or specific personal jurisdiction. Tweiler v. Croxton & Trench Holding Corp., 90

F.3d 1523, 1532-33 (10th Cir. 1996)(citations omitted).

General jurisdiction is based on an -offistate defendant’s “continuous and
systematic” contacts with the forum staé®d does not reqa@rthat the claim be
related to those contacts. Specific jurisdiction, on the other hand, is premised on
something of ajuid pro quo in exchange for “benefitting” from some purposive
conduct directed at the forum state, a patyeemed to consent to the exercise of
jurisdiction for claims related to those contacts.

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d at 1078. Thus, “[s]uch contacts may give

rise to personal jurisdiction over non-resident defendant eittggnerally, for any lawsuit, or
specifically, solely for lawsuits arising out @frticular forum-related activities,” Shrader v.
Biddinger, 633 F.3d 1235, 1239 (10th Cir.2011).

For a court to exercise specific jurisdiction “thait’ must ‘aris[e] out of or relat[e] to the

defendant’s contacts with tfierum” Bristol-Myers, 137 S. Ctat 1780 (quoting Daimler AG v.

Bauman, 134 S. Ct. at 754)(alterations and emgphad®ristol-Myers). _See Bristol-Myers, 137
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S.Ct. at 1781 (“[T]here must be an ‘affiliation between the forum and the underlying controversy,
principally, [an] activity or aroccurrence that takes place ie florum State.”)(quoting Goodyear

Dunlop Tires Operations, S.A. v. Brown, 584S. 915, 919 (2011)(“Goodyear”)); Burger King

Corp. v. Rudzewicz471 U.S. at 472 (ruling that a court ynassert specific jurisdiction “if the

defendant has purposefully directed his activitiessitlents of the forum, and the litigation results
from alleged injuries that arismut of or relate tdhose activities.”)(citations and quotation marks
omitted). The Tenth Circuit has characterized this nycas a two part test:First . . . the out-of-
state defendant must have ‘purposefully directedidtsvities at residents in the forum state, and
second, ...the plaintiff's injuries must ‘arigait of defendant’s forum-related activities.”

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 5F3d at 1071. The Supreme Court has recently

emphasized that, “[flor specific jurisdiction, a defendant’s general connections with the forum are
not enough.”_Bristol-Myers, 137 S. Ct. at 1781. In the tort context, a defendant has “purposefully
directed” his activities at New Mexico or its r@snts when he or she has: (i) taken intentional
action; (ii) the action was “expssely aimed” at New Mexico; andifithe action was taken with the

knowledge that “the brunt of th[e] injury” auld be felt in New Mexico. Dudnikov v. Chalk &

Vermilion Fine Arts, Inc., 514 F.3at 1072 (quoting Calder v. Jonds5 U.S. 783, 789-90 (1984)).

Although agreements alone are likely to bsuifficient to establish minimum contacts,
“parties who reach out beyond ostte and create continuing teaships and obligations with
citizens of another state are subject to re@guiaand sanctions in the other state for the

consequences of their activities.” TH Agri& Nutrition, LLC v. Ace Eur. Grp. Ltd., 488 F.3d

1282, 1287-88 (10th Cir.2007)(quoting Burger King Corp. v. Rudzewicz, 471 U.S. at 473, 478).

The mere foreseeability of harm occurringaimparticular forum willnot support a finding of

minimum contacts. See World-Wide Volkswadggorp. v. Woodson, 444 U&.295 (holding that,
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although “an automobile is mobile by its veidgsign and purpose,” thusdicating that it is
foreseeable that a particular automobile may cajisey in a forum state’/foreseeability’ alone has
never been a sufficient benchmark for personagliction under the Due Rress Clause”). “[T]he
foreseeability that is crital to due process analysis is not the mere likelihood that a product will find
its way into the forum &@te. Rather, it is thahe defendant’s conduand connection with the
forum State are such that he should reasonablyatedoeing haled intaart there.” World—Wide

Volkswagen Corp. v. Woodson, 444 U.S. at 297. tihe Tenth Circuit ha further explained,

because “mere foreseeability” is not sufficienteiablish minimum contacts, a plaintiff “must
establish . . . not only that defendants foresavkijexv) that the effects of their conduct would be
felt in the forum state, but also that defendamtdertook intentional actionisat were expressly

aimed at that forum state.” Dudnikov v. Ghé&l Vermilion Fine Arts, Inc., 514 F.3d at 1077.

General personal jurisdiction jurisprudence‘fiaitowed a markedly different trajector[y]”

than specific personal jurisdiction. Daimler A@auman, 134 S. Ct. at 757. The test for general

personal jurisdiction turns on whether the defendant is “at home” within the forum State. Daimler

AG v. Bauman, 134 S. Ct. at 760. kudividuals, “the paradigm forua for the exercise of general

jurisdiction is the individual’sdomicile.” Daimler AG v. Bauman, 134 S. Ct. at 760 (quoting

Goodyear, 564 U.S. at 924). For corporationse ‘fflace of incorporation and principal place of

business are ‘paradig[m] . . . bases for generadiction.” Daimler AG v. Bauman, 134 S. Ct. at

760 (quoting Goodyear, 564 &l.at 924). In Daimler AG v. Bawan, the Supreme Court rejected an

argument that “continuous or systematic” contacts within a forata gtere, in and of themselves,

sufficient to subject a corporation to general peaspmisdiction._See Dmler AG v. Bauman, 134
S. Ct. at 761-62. In so dointhe Supreme Court reemphasized tha&brporation is most often

exposed to general personal jurigidic only if that entityis incorporated in the forum state or if the
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forum state hosts the éyts principal place of business. See Daimler AG v. Bauman, 134 S. Ct. at

761.

If [the defendant] is found to have treguisite minimum contacts with [the forum
state], then we proceed to the second isid¢ipe due process analysis: ensuring that
the exercise of jurisdictioover him does not offend “traditional notions of fair play
and substantial justiceSee World-Wide Volkswage@orp. v. Woodson, 444 U.S.
286, 292 (1980)(quoting Int'l Shoe Can.Washington, 326 U.S. 310, 316 (1945)).
[The defendant] bears the burden at thagstto “present a compelling case that the
presence of some other considerationsld render jurisdiction unreasonable.” See
Dudnikov v. Chalk & Vermilion FineArts, Inc., 514 F.3d 1063, 1080 (10th
Cir. 2008). We consider the following fiiactors, . . . in deciding whether the
exercise of jurisditon would be fair:

(1) the burden on the defendant, (2) fineim state’s interests in resolving
the dispute, (3) the plaintiff's interastreceiving conveient and effectual
relief, (4) the interstate judicial system’s interest in obtaining the most
efficient resolution of controversies, afj the shared interest of the several
states or foreign nations in furtieg fundamental social policies.

Id. (brackets omitted); sedso OMI Holdings, Inc., 149 F.3d at 1095 (applying these
factors in a case involvirgCanadian corporation). T]he reasonableness prong of
the due process inquiry evokaesliding scale: the weak#re plaintiff's showing on
minimum contacts, the less a defendant redexv in terms of unreasonableness to
defeat jurisdiction.” _TH Agric. &Nutrition, LLC, 488 F.3d at 1292 (internal
guotation marks and brackets omitted).

Marcus Food Co. v. DiPanfilo, 671 F.3d 1159, 1{60th Cir. 2011). The Supreme Court has

recently emphasized that, among these factors, the primary concern “is ‘the burden on the

defendant.” _Bristol-Myers, 137 S. Ct. 4780 (quoting_World-Wide Volkswagen Corp. V.

Woodson, 444 U.S. 286, 292 (1980)). “Assessing thiddsuobviously requires a court to consider
the practical problems resultirigpm litigating in the forum, buit also encompasses the more
abstract matter of submitting to the coercive power $fate that may havétle legitimate interest
in the claims in question.”_Btol-Myers, 137 S. Ct. at 1780.

Even if the defendant would suffer minihwat no inconvenience from being forced

to litigate before the tribunals of another State; even if the forum State has a strong

interest in applying its law to the contresg; even if the forum State is the most
convenient location for litigation, the Due Bess Clause, actingas instrument of
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interstate federalism, may sometimes act to divest the State of its power to render a
valid judgment.

Bristol-Myers, 137 S. Ct. d780-81 (quoting World-Wide Volksagen Corp. Woodson, 444 U.S.
at 294).

In Silver v. Brown, 678 F. Supp. 2d 1187 (D.N2@09)(Browning, J.), aff'd in part and

rev'd in part, 382 F. Appx. 723 (10th Cir.2010)etBourt considered whuedr it had personal
jurisdiction over defendas who allegedly slanded, defamed, and causee ttiaintiff -- Michael
Silver -- distress, by posting a blog the internet that portrayedihin a negative light, See 678
F. Supp. 2d at 1204. The Court determined tlualibhot have personalijisdiction over defendant
Jack McMullen, because Silver failed to dentomte that McMullen “was significantly associated
with the blog or controlled it in any way.” 68 Supp. 2d at 1212. The Court also concluded that it
did not have personal jurisdictiaver the blog post’'s author Matthew Brown -- because he was
not domiciled in New Mexico, had noaiveled to New Mexico, andadinot transact business there.
See 678 F. Supp. 2d at 1211. The Court said thawBs blog posts similarly did not establish
personal jurisdiction, because

the blog is closer to an informative webghian a commercial website. No services

are offered, and Brown is noollecting revenue from ¢hwebsite. Brown does not

interact with the people who post information on the blog. Brown, to the Court's

knowledge, did not solicit negative postingsthe website. Further, even though

people in New Mexico can view the websiteg blog is not a websithat is directed

solely at the people of New Mexicalhe number of people who can access the

website in New Mexico in comparisonttoose who are able to access the website

throughout the world, or even in the Unit8thtes, according tihe statistics that

Silver provided at theearing, is nominal.
678 F. Supp. 2d at 1211-12.

On appeal, the Tenth Circuit affirmed the Gtaunolding as to McMullen, but reversed its

decision as to Brown.__See Silver v. Brown238 App’x. at 727-32. In an opinion that the

Honorable Monrow G. McKay, United States Circuit Judge for the TemtuiGiauthored, and
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Judges Broby and Ebel joined, the Tenth Circuit agghe three-part test from Calder v. Jones to

conclude that the Court had pensal jurisdiction over Brown. S&lver v. Brown, 382 F. App’x. at

727-32. Judge McKay first explained that the posting of the blog was “clearly an intentional act”
designed to damage the plainsiffeputation. 382 F. App’x. at 728econd, Judge McKay said that
Brown had “expressly aimed his blog at New Mexiagtiere Silver, his business, and the majority
of his customers were locate@82 F. App’x. at 729. Judge May noted: “It was about a New
Mexico resident and a New Mexico company. The blog complained of Mr. Silver's and [his
business'] actions in the failed business debhbs& actions occurred mainly in New Mexico.” 382
F. App’x. at 729-30. Third, Judge McKay explairtedt Brown knew Silver would suffer the brunt
of his injury in New Mexico, as the state was “uagtionably the center of his business activities.”
382 F. App’x. at 730.

In several other recent cases, the Court gegpplith whether it could assert general or

specific jurisdiction over non-individual entities. In Fabara v. GoFit, LLC, 308 F.R.D. 380

(D.N.M.2015)(Browning, J.), a plaintiff -- injured @an allegedly defectivexercise ball in New
Mexico -- brought suit against the manufacturenjch was incorporated and headquartered in
Oklahoma._See 308 F.R.D. at 408. The manufactooged to dismiss the complaint, under rule
12(b)(2), arguing that the Court lacked general jurisdiction because its contacts with New Mexico
were neither continuous nor systematic. Se® B®R.D. at 384. The plaintiff responded with
photographs of the manufacturgeedducts in several stores, arguing that the manufacturer delivered
the exercise balls into the stra of commerce with the expetitan that New Mexico customers
would purchase and use them. See 308 F.R.D. at@89 Court rejected ihtheory, explaining

that the manufacturer’'s contactgtwNew Mexico were not “so systematic and continuous as to

make it essentially at home here.” 308 F.RaC897. The Court notedahthe manufacturer had
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almost no physical connections with New Mexiaod that its New Mexico internet sales -- roughly
$20,000.00 over nine years -- were insufficiently “suftsaé to support genal jurisdiction. 308
F.R.D. at 402-03.

In Diener v. Trapeze Asset Managent, Inc., No. 15-0566, 2015 WL 8332933

(D.N.M.)(Browning, J.), the Court consideredether it had specific jusdiction over a Canadian
asset-management firm that maintained a passbsite, placed its name in a third party’s money-
manager listing, mailed marketing materialdNew Mexico, had telephone conversations with
plaintiffs located in New Mexicaand ultimately entered into a contract with plaintiffs located in
New Mexico. _See 2015 WL 8332933, at *1. The Caoncluded that it di not have specific
jurisdiction for four primaryeasons. See 2015 WL 8332933, at *1. First, the website was wholly
passive and did not allowsitors “the opportunity to invest anteract with thesite.” 2015 WL
8332933, at *15. Second, the thpdrty listing was similarly passive. See 2015 WL 8332933, at
*15. Third, the Court noted that “phone calls antéls are not necessardyfficient in themselves

to establish minimum contacts,” noting thae thlleged torts occurred in Canada. 2015 WL

8332933, at *17 (quoting Benton v. Cameco C@p5 F.3d 1070, 1077 (10th Cir. 2004)). Fourth,

the plaintiffs reached out to the defendants ¢éat& the contractual réilanship, distinguishing the
case from others finding purposeful availmesee 2015 WL 8332933, at *17 (citing Burger King

Corp. v. Rudzewicz, 471 U.S. at 473).

Finally, in Resource Associates Grant Writidevaluation Servs., Inc. v. Southampton

Union Free School Dist., 193 F. Supp. 3d 1200 (D.N2@16)(Browning, J.Xhe Court considered

whether it had personal juristien over a union that had never conducted any business in New
Mexico, had never sent a representative to N&xico, and its only contacts with a New Mexico

entity were via telephone and aifncorrespondence that the New }iteo company had initiated.
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See 193 F. Supp. 3d at 1239. Highlighting the contrltiare of the partical contacts at issue,
and that due process may be satisfied in contriaetia@ions if the defendafiteache[s] out’ to the
forum state,” the Court concluded it could not exsr personal jurisdiction over the union, because
the union did not “not reach out to New Mexic@tder into an agreement”; rather, the New Mexico
entity had initiated the commugations and contract. 193 F. Supp. 3d at 1241-43 (citing Burger

King Corp. v. Rudzewicz, 471 U.S. at 479-85).

ANALYSIS

First, the Court concludes that it may propednsider all of the documents the Defendants
request to be judicially noticed on a rule 12(bN®tion, except the FTC Letter, because the United
States has not publically recognized that docurasnits own. It conchlles that the remaining
documents may be properly considered, becdlsg are either referenced in the Amended
Complaint or are matters of public record. c@&d, the Court concludes that it lacks personal
jurisdiction over Reynolds American vis-a-vis flaintiffs’ claims broughin a non-North Carolina
forum, because Reynolds American’s involvemeith ws subsidiary, SaatFe Tobacco -- e.g., its
asset and board member overlap -- is not $ensikve as to make Santa Fe Tobacco Reynolds
American’s alter ego. Nevertheless, it will exerégis@uthority under 28 U.S.C. § 1631 to transfer
the claims, instead of dismissing them. Thiré, @onsent Order does meempt the Plaintiffs’
claims premised on the Safer-Cigarette Thebggause the Consent Order is not law, and an
agreement not to enforce a federal law does rinte\a clear and manifgstirpose to supplant all
state-law deceptive-practice claintsourth, the Court concludes thiNatural American cigarettes’
labeling and advertising misleadseasonable consumer under therRiffs’ Safer-Cigarette and
Menthol Theories, but not under the Plaintifténprocessed-Cigarette Theory. Decades-long

marketing campaigns have infused the terms nanhbrganic with safety and health connotations,

-131 -



such that the Defendants’ use of the terms daldceive a reasonable consumer. In addition,
menthol is not such a common substance thedsonable consumer would understand that menthol
is an additive when faced with a disclosure diyetctthe contrary. The Court, however, dismisses
the claims to the extent that they are premesethe Unprocessed-Cigarettieeory. Fifth, the First
Amendment does not shield the Defendant froflltg, in part, becausthe state action doctrine
precludes liability for contract-type claims, and, in part, because the descriptors plausibly deceived
the plaintiffs. Sixth, the states’ safe harborggegt for Illinois’, do not precide liability for largely

the same reasons that the Consent Order did eetrt the Plaintiffs’ claims. The Ohio statutory
claims, nevertheless, must be dismissed, bectugs®laintiffs do not satisfy OSCPA’s notice
requirement, and because consumers do not $taneling to sue under ODTPA. Seventh, New
Jersey precludes unjust-enrichment relief, bez#us Plaintiffs cannot allege a remuneration, and
Ohio Law preclude unjust-enrichment relief, becahgePlaintiffs cannot allege a direct benefit.
However, the remaining claims mbg pled in the alternative. @tith, the express warranty claims
under Florida, lllinois, and Nework law must be dismissed, because the Plaintiffs’ Amended
Complaint cannot serve as the resifgi notice, and must also tiemissed under Florida and lllinois
law, because the Plaintiffs lack privity withe Defendants. Ninth, the Plaintiffs’ requested
injunctive relief is not yet rendered modigcause ongoing litigation may invalidate the
Memorandum of Agreement.

l. THE COURT MAY PROPERLY CONSID ER ALL BUT ONE DOCUMENT THAT

THE DEFENDANTS HAVE SUBMITTED WITHOUT CONV ERTING THE
MOTION INTO ONE FO R SUMMARY JUDGMENT.

The Defendants move for judicial notice of eighteen items, and they are:

(1) The 2000 FTC Complaint filed against SaRe Tobacco. See In the Matter
of Santa Fe Natural Tobacco Company, Inc., No. C-3952 Complaint (“FTC
Complaint”), filed November 182016 (Doc. 71-1)(“First JN Motion
Exhibits”); First JN MotiorExhibits at CM/ECF 2-4.
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(2) Natural American Spirit Advertising atthed to the FTC Complaint. See In
the Matter of Santa Fe Natural Toba€&mmpany, Inc., No. C-3952, Exhibits
A-C, filed November 18, 2016 (Doc. ){‘FTC Complaint’s exhibits”);
First JN Motion Exhibits at CM/ECF 6-8. The FTC Complaint’s exhibits
appear to be photocopied advertisifigen magazines, ahthey advertise
Natural American cigarettes as 100% freetegmical additives and natural.

3) The Consent Order. _See First Wdtion Exhibits at CM/ECF 10-19.

(4) AnFTC pressrelease announcing a proposed settlement agreement between
the FTC and Santa Fe Tobacco. See FTC Accepts Settlements of Charges
that “Alternative” Cigarette Ads ai@eceptive, issues April 27, 2000, filed
November 18, 2016 (Doc. 71-1)(“Pressédae 1”); First JIN Motion Exhibits
at CM/ECF 21-23.

(5) An FTC press release announcingpeoposed settlement agreement
concerning Reynolds American’s no-dilge advertising. See FTC Accepts
Settlement of Charges that Ads for Winston “No Additive” Cigarettes are
deceptive, issued March 3, 1999ed November 18, 2016 (Doc. 71-
1)(“Press Release 2”); First JN Man Exhibits at CM/ECF 25-27.

(6)  An Assurance of Voluntary Compliance between Reynolds American and
various States Attorneys Gener&8ee Assurance of Voluntary Compliance,
(dated March 1, 2010), filed November 18, 2016 (Doc. 71-1)(“Assurance of
Voluntary Compliance”); First JIMotion at Exhibits at 29-49.

(7)  Letter from Lisa Kopchik, an FTC atteey, to Robin Sommers, Santa Fe
Tobacco’'s CEO, dated September 22, 1997. See Advertising for Natural
American Cigarettes File Numb@r2-3235, dated September 22, 1997, filed
November 18, 2016 (Doc. 71-1)(“FTC Letter”); First JN Motion Exhibits at
CM/ECF 51-57.

(8) A Food and Drug Admisitration Center for Tobacco Products Warning
Letter to Santa Fe Tobacco, dated August 27, 2015. See Warning Letter,
dated; First JN Motion at CM/ECF 59-62.

(9)-(15) Reproductions of Natural Americaigarette labeling. See Natural American
Spirit Dark Green 84mm CPB at CM/ECF 64-69, dated August 13, 2015,
filed November 18, 2016 (Doc. 71-1fark Green Label”); Natural
American Spirit Blue 84mm CPB @M/ECF 71-76¢dated August 13, 2015,
filed November 18, 2016 (Doc. 71-1)(“Bluabel”); Natural American Spirit
Gold 84 mm CPB at CM/ECF 78-8&hkted August 13, 2015, filed November
18, 2016 (Doc. 71-1)(*Gold Label”); Natural American Spirit Turquoise
84mm CPB at CM/ECB5-90, dated August 13015, filed November 18,
2016 (Doc. 71-1)(“Turquoise Label”); Natural American Spirit Green 84mm
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CPB at CM/ECF 92-97, dated Auguis3, 2015, filed November 16, 2016
(Doc. 71-1)(“Green Label”); Natur&imerican Spirit Yellow 84 mm CPB at
CM/ECF 99-104, dated August 13, 20fi'®d November 18, 2016 (Doc. 71-
1)(“Yellow Label”); Natural Americarspirit Perique Robust 84 mm CPB at
CM/ECF 106-111, dated August 13, 2015, filed November 18, 2016 (Doc.
171-1)(“Perique Label”), @lectively “Natural American Labels”); First JN
Motion Exhibits at CM/ECF 64-111.

(16) Natural American Tobacco and ¥aAdvertising._See Tobacco & Water
Advertisement; First JN Motion Exhibits at 113-14.

a7 Memorandum of Agreement. Sex=8nd JN Motion at 1; Second JN Motion
Exhibit at CM/ECF 2-3.

(18) Request for Informal Staff Guides Regarding Santa Fe Natural Tobacco

Company’s Consent Order (FTC Dkto. C-3952) dated May 9, 2017, filed

May 30, 2017 (Doc. 109-1)(“Staff Guidem Request”); Third JN Motion

Exhibit at CM/ECF 2-4.
The Plaintiffs argue that iteni&¥ and 18 are not judicially notidaa, but do not contest the first
sixteen items._See Plaintiffs’ Response ppGsition to Defendants’ Second Motion for Judicial
Notice at 2-4, filed April 6, 2017 (Doc. 97)(“Secaid Resp.”); PlaintiffsSResponse in Opposition
to Defendants’ Third Motion to Take Judicial e at 1-2, filed June 7, 2017 (Doc. 111)(“Third JN
Resp.”). The Court concludesathit may consider all of thdocuments, which the Defendants
submit, except the FTC Letter, without converting the MTD into one for summary judgment.

Initially, the Court judicially notices the FTComplaint, the FTC Cont@int’s Exhibits, the

Consent Order, Press Release 1, Press ReldiseAS5surance of Voluntary Compliance, and the

Warning Letter. The FTC Complaint, the FTCr@aint’s Exhibits, and the Consent Order are

matters of public record, so may be judigianoticed. See Hodgson v. Farmington City, 675

F. App’x 838, 840-41 (10th Cir. 2017)(unpublished)(@ording that a district court did not err “in
taking judicial notice of publicacords from the parties’ adminigtive and judicial proceedings”);

Stan Lee Media, Inc. v. Walt DisneyoC 774 F.3d 1292, 1298 n.2 (10fhr. 2014); Stephen
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Saltzburg, Michael M. Miin & Daniel J. Capra, Federal Rules of Evidence Manual § 201.02[3] at

201-7 (10th Ed. 2011)(“The reliability of judiciaécords is not in question.”). Those three
documents were filed publicly in an administratproceeding, and therefore are properly judicial

noticed._See In re Santa Fe Natural Tob&wo No. C-3952 (F.T.C. June 12, 2000). Independent

from that determination, those three documeamnésproperly judicially noticed, because they are

available on a federal agency’s website. See New Mexico ex rel. Richardson v. Bureau of Land

Management, 565 F.3d 683, 702 n.22 (10th Cir. 2009)(ruling that judicial notice was proper for

information referenced on two federal agency’s websites); O’'Toole v. Northrop Grumman Corp.,

499 F.3d 1218, 1215 (10th Cir. 2007)(“It is not uncomnhar courts to take judicial notice of
factual information founcn the world wide web.”> That the Court judicially notices the
documents’ existence, however, does not meanttie Court judicially notices the documents’
content for the truth of the matter assert&de Saltzburg, Federal Rules of Evidence Manual §
201.02[3], at 201-8 (“[A] court can take judiciabtice that court filings contained certain
allegations . . ., [b]ut the truth of these allegatiand findings are not propsubjects of judicial
notice.”). Indeed, any party cdile a document in a proceeding, libait does not mean that the
document’s contents are beyond reproach.

The Court also judicially notices Presslé&dse 1, Press Release 2, the Assurance of
Voluntary Compliance, and the Warning Letteecause they are available on a governmental

website®® The Court does not, howevardijcially notice the FTC letter. The Court could not locate

35S_eehttps://www.ftc.qov/sites/defauIt/fiIe(ri;rl)cuments/cases/t‘20/06/santafecmp.ht(ﬁTC
Complaint);https://www.ftc.gov/sites/default/files/doments/cases/2000/06/santafeexhibitsac.pdf
(FTC Complaint’s Exhibits)attps://www.ftc.gov/sites/default/filédocuments/cases/2000/06/sant
afe.do.htm(Consent Order).

385 eehttps://www.ftc.gov/news-events/press-esles/2000/04/ftc-accepsettlements-cha
rges-alternative-cigarette-ads-af@ress Release 1)https://www.ftc.gov/news-events/press-
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that document on any website, and certainlyangbvernment website. Although the Defendants
argue that the FTC letter is aatter of public record,” First JMotion at 3, they do not inform the

Court where the document may be lzddly located. The Defendantsalargue that judicial notice

is proper, because the FTC letter is an offitgglvernment document[],First JN Motion at 3,

which appears true on the document’s face; the listtgped on FTC letterhdait references file

number 972-3235, and Lisa Kopchik, an FTC attorneysigned it, FTC letteat 1, 3 (at 51, 53 on
CM/ECF). Nevertheless, the test for judicial netis whether an adjudicative fact is “capable of
accurate and ready determination by resorsdarces whose accuracy cannot reasonably be
guestioned,” Fed. R. Evid. 201(b)(2), and this source could be reasonably questioned, because the

FTC has not publically acknowledgeag its document, see Duprey v. Twelfth Judicial Dist. Court,

State of New Mexico, No. 08-0756, 2009VL 2432483, at *2 (D.N.M. July 10,

2009)(Browning, J.)(ruling that a letter from a government employee to an aggrieved subordinate
was not judicially noticeable without convegithe motion to dismiss into one for summary

judgment); _Abercrombie v. Aetna Health, Inc., 176 F.Supp.3d 1202, 1213 n.13

(D. Colo. 2016)(Arguello, J.)(declinirtg take judicial notice of @olorado Division of Insurance,

Department of Regulatory Agency’s letter).

releases/1999/03/ftc-accetsttiement-charges-ads-winston-no-additive-cigar@®ess Release
2);https://oag.ca.gov/system/filestachments/press_releases/n1865 santa_fe natural tobacco_co
agreement.pdf (Assurance of Voluntary Compliance)https://www.fda.g ov/ICECI/
EnforcementActions/WarningLetters/2015/ucm459778.HiMarning Letter).  Although the
Assurance of Voluntary Compliance is from aestegency’s website, documents from those sources
are also properly judicially noticed. SeeviNélexico ex rel. Richardson v. Bureau of Land
Management, 565 F.3d at 702 n.22 (ruling that docteneferenced in the New Mexico State
Resource Advisory Council Minutes, which wereikalde on the agency’s website, were judicially
noticeable). In additignthe Amended Complaint references the Warning Letter, so it is also
properly considered without converting the Motioto one for Summary Judgment. See Amended
Complaint {1 36, 58, at 14, 28-29.
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The Court also concludes thiatan consider the Natural Asrican Labels and the Tobacco
& Water Advertisement without converting the neotinto one for summary judgment, because the
Amended Complaint incorporates those documenisfeyence. The Amende€omplaint, in fact,
reproduces pictures of the labeling and the advegtihat the Defendantgek to introduce. See
Amended Complaint 1 40, 43,18, 19-21; First JN Motion at @xplaining that the Defendants
seek to produce more legiblechires of the labeling and thec®nd page of an advertisement
featured in the Amended Complaint). Moregwdatural American cigarette’s labeling and
advertising is central to this case and the PRsritave not disputethbse documents’ authenticity,
so the Court may properly consider themhwtit converting the MTD into one for summary

judgment. _See Jacobsen v. Deseret Book Co., 287 F.3d at 941.

The Memorandum of Agreement is judiciallyticeable. The Plaintiffs contend that the
Memorandum of Agreement cannot be a matter ofipoécord, because it is not published in the
Federal Registry, it is not a government reporta government press release, and it is stamped
“Confidential - Not for Public Disclosure.” Secodd Resp. at 2-3. The Bandants rejoin that, by
producing a copy of the Memorandum of Agreement in response to a Freedom of Information Act
(“FOIA”) request, the FDA madine document a matter of publicoed. See Second JN Reply at
1. The Court concludes that the Memorandum aBAment is a matter of plirecord, despite its
confidential label and even thoughis still not publically availble online, because the FOIA
disclosure makes the document “capable of ateumad ready determination by resort to [a]
source[] whose accuracy cannot reasonably beiqned.” Fed. R. Evid. 201(b). See New York

Times Co. v. U.S. Dep't of Justice, 756 F.3d 1110 n.8 & 9 (2d Cir. 2014)(ruling that an official

disclosure made in response to a FOIA requedieg the kind of documeijudicially noticeable);

In re American Apparel, Inc. ShareHel Litig., 855 F. Supp.2d 1043, 1064 (C.D. Cal.
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2012)(Morrow, J.)(“Because plaintiffs obtained tleeuments by making a FOIA request, the court
will take judicial notice of them awatters of public record.”).

The Plaintiffs also argue, however, that, eifehe document is judicially noticeable, the
Defendants want the Court to jodilly notice the Memorandum of Agreement’s contents for their
truth value -- “a task inappropriaté¢ the 12(b)(6) stage.” Second JN Resp. at 4. In their MTD, the
Defendants cite the Memorandum of Agreemersiujgport their argument that injunctive relief is
rendered moot, because they haveady taken steps to the stop the actions that, purportedly, entitle
the Plaintiffs to injunctive relief._See MTD at 68-69. The Court agrees with the Plaintiffs that it
cannot consider the contentdloé Memorandum of Agreement foettruth of the matters asserted
therein. _See Tal v. Hogan, 453& at 1265 n.24; Saltzburg, FealeRules of Evidence Manual 8
201.02[3], at 201-8 (“[A] court can take judiciabtice that court filings contained certain
allegations . . . , [b]Jut the truth of these allegatiand findings are not propsubjects of judicial
notice.”). The Memorandum of Agreement, howegpeaks only to the parties’ intent, which has

truth value only to that intent. See Echo Adeepe Corp. v. Household Retail Servs., Inc., 267

F.3d 1068, 1088 (10th Cir. 2001)(citing United 8$atv. Montana, 199 F.3d 947, 950 (7th

Cir. 1999)(explaining that “performative . .. utterasc. . illustrated by a promise, offer, or
demand -- commit the speaker to a course of afdind] are not within ta scope of the hearsay
rule, because they do not make any truth claimaVithin the Memorandum of Agreement, Santa
Fe Tobacco commits to removing certain terfinggn its labels and advertising, and the FDA
commits to “not initiating enforcement action"Sfanta Fe Tobacco agrees to the Memorandum of
Agreement’s terms. Memorandum of Agreemantl-2. The Court will not consider the

Memorandum of Agreement for its truth value.
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Finally, the Court judicially notices the #t&uidance Request. In the document, the FTC
advises the Defendants that@nnot say whether the phrases “Tobacco Ingredients: Tobacco and
Water” and “Tobacco Filler Ingredients: Tobacoo &vater” trigger the Consent Order’s disclosure
requirement, because the legal analysis turns oaXamination of the entire advertisement,” so it
cannot offer legal advice regarding the two phrasasracuum. Staff Guidance Requestat 2. The
FTC warns, however, that those phrases likefygar the Consent Orderdisclosure obligation.
See Staff Guidance Request at 2. The FTC matges that, if the Defendants modified their
disclosure to “Natural American Spirit cigaretées not safer than other cigarettes,” the FTC would
not recommend an enforcement acti@s ‘long asthe disclosure was displayed clearly and
prominently.” Staff Guidance Request at 3 (emphasisiginal). The Court judicially notices the
Staff Guidance Request, because it is available on the FTC’s w&bsite.

I. THE COURT LACKS PERSONAL JURISDICTION OVER REYNOLDS

AMERICAN WITH RESPECT TO THE PL AINTIFFS’ CLAIMS THAT WERE NOT
FILED IN NORTH CAROLINA.

The Defendants argue that the Court has jurisdiction only over those claims against Reynolds
American filed in North Carolina, because Reyndiserican is headquartered and incorporated
there, and Reynolds American otherwise laities minimum contacts necessary for specific or
general jurisdiction in thether forums._See MTD at 71, 73-74. ejhalso aver that the Plaintiffs
cannot impute Reynolds American’s subsidiaresitacts onto it, becauReynolds American does
not substantially controls its subsidiargay-to-day activities.See MTD at 76-77.

The Court’s jurisdiction iran MDL is coextensive with thteansferor courts’ jurisdiction.

See, e.g., In re Automotive Refinishing Padintitrust Litig., 358 F.3d 288, 297 n.11 (3d Cir. 2004).

3'See https://www.ftc.gov/system/files/documents/advisory opinions/letter-mary-engle-
associate-director-division-advertising-practices-mark-s-brown-esa/rai-targtaff_advisory op
inion_and_incoming_request_5-9-17.pdf.
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Accordingly, the Court must assgegsonal jurisdiction with respect to the Defendants’ contacts to

the forums in which the Plaintiffs filed suite&_e.g., In re Automotive Refinishing Paint Antitrust

Litig., 358 F.3d at 297 n.11. To assert persorragiction over a nonresident defendant, federal

courts must satisfy state lawdfederal due process. See Doering v. Copper Mountain, Inc., 259

F.3d at 1209-10.
The Defendants argue that asserting perspmaidiction over the claims filed against
Reynolds American outside of North Carolina wbuiolate Due Process. See MTD at 72. The

personal-jurisdiction due process analysis is two-fold._ See Fabara v. GoFit, LLC, 308 F.R.D. at 400.

A defendant must have “minimum contacts” wiitle forum state such that it “should reasonably

anticipate being haled into cadinere,” Burger King Corp. v. Rizewicz, 471 U.S. at 473-76, and

exercising personal jurisdiction ovitre defendant must comport witladitional notions of fair

play and substantial justice,” Dudnikov v. Ghd&l Vermilion Fine Arts, Inc., 514 F.3d at 1070

(quotation marks omitted). A defendant may Haw@imum contacts” with the forum state in one
of two ways, providing a court witkither general or specific ®nal jurisdiction._Trierweiler v.

Croxton & Trench Holding Corp., 90%d at 1532-33 (citations omitted).

General jurisdiction is based on an -offistate defendant’s “continuous and
systematic” contacts with the forum staé®d does not reqarthat the claim be
related to those contacts. Specific jurisdiction, on the other hand, is premised on
something of ajuid pro quo:in exchange for “benefitting” from some purposive
conduct directed at the forum state, a partyeemed to consent to the exercise of
jurisdiction for claims related to those contacts.

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d at 1078.

The test for general personal jurisdiction tuwnsvhether the defendaist‘at home” within

the forum state. Daimler AG v. Bauman, 134 Sa€60. For individualsthe paradigm forum

for the exercise of general jurisdiction i tindividual’s domicile.”_Daimler AG v. Bauman, 134

S. Ct. at 760 (quoting Goodyear, 5686Uat 924). For corporations, “the place of incorporation and
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principal place of business are ‘paradig[m] bases for general jurisdiction.” Daimler AG v.

Bauman, 134 S. Ct. at 760 (quoting Goodyear, 564 U.S. at 924).

The Court agrees with the Defendants that it cannot assert general personal jurisdiction over
Reynolds American except for the Plaintiffs’ claithat were filed in North Carolina. See Daimler
AG v. Bauman, 134 S. Ct. at 76@mended Complaint ] 123, 15, 18, 20-22, at 4-11 (alleging
that Herbert, Benson, Emmons, Murphy, Chavez, Eloand Lopez filed suib the United States
District Court for the Middle Distdt of North Carolina). Reynolds American is a North Carolina
corporation with its principal place of business irrtaCarolina, so it is dtome in that state and
subject to general personal jurisdiction for the claims asserted in a North Carolinian forum. See
Amended Complaint § 25, at 1Zhe Court cannot assert gengoatsonal jurisdiction over the
claims alleged against Reynolds American originfiég in other statesSee Amended Complaint
19 14, 16-17, 19, 23 at 5-9, $1.

The Court also agrees with the Defendantsititannot assert speafpersonal jurisdiction
over Reynolds American regarding the remainingiriiffs’ claims. Thespecific-jurisdiction
inquiry is also a two-patest: “[FJirst . . . the out-of-state defendant must have purposefully directed
its activities at residents in the forum state, awbad, . . . the plaintiff's jories must arise out of’

defendant’s forum-related activities.” DudnikevChalk & Vermilion Fine Arts, Inc., 514 F.3d at

1071 (quotations omitted). See Burger King Corp. v. Rudzewitk U.S. at 472. “For specific
jurisdiction, a defendant’s genecalnnections with the forum are restough.”_Bristol-Myers, 137

S. Ct. at 1781. In the tort context, a defendantpaposefully directed” hiactivities at a state or

#although language in Daimler AG v. Baumangsgests that general jurisdiction over a
corporation could be assertedstates where the Defendant paration is not incorporated or
headquartered in the state, see Daimler AG unizan, 134 S. Ct. at 760-@he Court reads Daimler
AG v. Bauman as generally foreclosing that passr except in unusual circumstances not present
here. _See Bristol-Myers, 137 S. Ct. 1780 (“[O]alyimited set of affiliions with a forum will
render a defendant amenable to general jutisdian that State.”)(quotations omitted).
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its residents when he or she h@staken intentional action; (ithe action was “expressly aimed” at
the state; and (iii) the action was taken with thevidedge that “the brunt of th[e] injury” would be

felt in that state. Dudnikov v. Chalk & Vermihdrine Arts, Inc., 514 F.3d at 1072 (quoting Calder

v. Jones465 U.S. at 789-90).

Reynolds American’s alleged activities -ntimate[] involve[ment] in the marketing,
advertising, and overall businesyvelpment of Natural American cigarettes,” Amended Complaint
127, at 12 -- do not establish thtatlirected its activies at the non-NortlCarolina states. See

Federated Rural Elec. Ins. Corp. v. Kedi Elec. Co-op, 17 F.3d 1302, 1305 (10th Cir.

1994)(ruling that placing advertisements in national newspapers or journals do not amount to
purposeful contact with a stateylore explicit allegations deomstrating that Reynolds American
targeted a specific state with its publications cqoigntially establish thatdlirected its activities at
those states, but those gigions are not presenttile Amended Complaint.

Nor may Reynolds American’s subsidiariesintacts be substituted for the ones that
Reynolds American lacks. To impute a subsidiacgstacts onto a paretihe subsidiary must be

the parent’s general agentalter ego._See Benton v. Cameco Corp., 375 F.3d 1070, 1081 (10th

Cir. 2004)(ruling that an allegation of parent aubsidiary officer overlap was insufficient to

impute subsidiary contacts onto the parent); Daimler AG v. Bauman, 134 S. Ct. at 759 (“[S]everal

Courts of Appeals have held that a subsidiaryisglictional contacts can be imputed to its parent
only when the former is so dominated by the latter as to be its alter ega"Plaintiffs allege that:

() Reynolds American has service agreemenitt its subsidiaries, which enable executive
collaboration; (ii) Reynolds American caders Santa Fe Tobacco an operating segment;
(iif) Reynolds Americans assets are Santa FeaGoli's assets; (iv) Reynolds American controls

Santa Fe’s financial operations; (v) board membkand other employees overlap; (vi) Reynolds
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American controls pricing and ow its subsidiaries executive affis and manufacturing facilities;
and (vii) Reynolds American reports Santa Fealbmlo's financial statements in SEC filings. See
Response at 78; Amended Complaint 11 29, 363-d#4. Although those atbations demonstrate
that Reynolds American exhibits influence ovesitbsidiaries, influence alone is insufficient to
demonstrate that the subsidiary is an alter étgrent companies typicglinonitor a subsidiary’s

performance, supervise its finances, and oversee secisions. See Willis v. Government Emps.

Ins. Co., No. 13-0280, 2016 WL 3946782, at *5 (IMN February 1, 2016)(Gonzales, J.). In
contrast, a subsidiary is an alego if it is a mere “instrumentalityf the parent.”Key v. Liquid
Energy Corp., 906 F.2d 500, 503 (10th Cir. 199Qpnstruing state corpate law, the Tenth

Circuit's analysis in_Luckett v. Bethlehe®teel Corp., 618 F.2d 1373 (10th Cir. 1980), is

instructive. In that case, the Tenth Circuit codeldithat a subsidiary was not a parent’s alter ego
even though the parent owned seventy percenhefsubsidiary’s stock, appointed ten of the
subsidiary’s managers, some of whom had managerial posts at the parent as well, and had contracted

to give the subsidiary technicggrvices and manufacturing equipment. See Luckett v. Bethlehem

Steel Corp., 618 F.2d at 1378; Good v. Fuji Fire & Marine,Qus, 271 F. App’x 756, 759 (10th

Cir. March 27, 2008)(unpublished)(mj that a parent company owning twenty percent of the stock
in a subsidiary was insufficient to impute the subsidiary’s contacts onto the defendant for personal

jurisdiction); Thompson. THI of New Mexico at CasArena, No. 05-1331, 2008 WL 5999653, at

*26 (D.N.M. December 24, 2008)(Browning, J.)(ruling thaubsidiary was not a parent’s alter ego,
in part, because it “was not intimately invet in the day-to-dayoperations” and “was
independently financially stable and able to mamita payroll”). The Tath Circuit’s conclusion

applies with equal force her@though board members and assetylap, and Reynolds American
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supervises other aspects of itbsidiary, those facts are insufficiéa create an alter-ego or general
agency relationship.

Although the Court lacks personatigdiction as to those claims, there is still the question of
the appropriate remedy. The Cooeotes that it can, under rule 21ysethe defective claims filed
against Reynolds American and transfer that actianNorth Carolina federal court, if the transfer
“Is in the interest of justice.” 28 U.S.C. § 1638ee Fed. R. Civ. P. Z10n motion or on its own,
the court may at any time, on just termssever any claim against a party.”); Presbyterian

Healthcare Servs. v. Goldman, Sachs & Co.,AZ2upp. 3d 1157, 1214 (Browning, J.)(“[A] district

court may sever a case under Rule 21 to tramsferaction while retaing jurisdiction over the
other.”)(citation and quotation omitted). A Noi@arolina federal court could exercise general
personal jurisdiction over the claims. The Pléfistihowever, have not argued for severance and
transfer, so the Court would be acting sua spofite. Court has authoritiipwever, to sever and to

transfer sua sponte. See Fed. R. Civ2B.Trujillo v. Williams, 465 F.3d 1210, 1222 (10th

Cir. 2006). The Court also has discretion to transfer, but the Tenth Circuit has indicated that the
Court must weigh whether it is in the interestgusfice to transfer a clai instead of dismissing it

without prejudice._See Trilp v. Williams, 465 F.3d at 1222-23.

There are three factors that the Court mosisaer on an “interests of justice” analysis:
(1) whether the claims would be time barred;tt#e claims’ merit; and (3) whether the original
action was filed in good faith rathtran after the Rintiff realized or shoultiave realized that the

forum was improper._See Trujillo v. William465 F.3d at 1223 n.16. Many of the claims have

merit as discussed below. The Court also consltita the Plaintiffs filed their claims on the good-

faith belief that they could establish caaits through Santa Fe Tobacco’s actions.
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As to the final factor, the Plaintiffs allegeatithe statute of limitations is equitably tolled
under the discovery rule, i.e., the named and unnamed Plaintiffs could not have known of the
deception, so the limitations period does not trigger until the plaintiffs discover the deception, and
because the Defendants concealed their decepBee Amended Complaint 1 96-102, at 38-39.
They also allege that the Deftants are estopped from relyingastatute of limitation defense,
because the Defendants actively concealed “the true nature, quality, and character” of Natural
American cigarettes. Amended Complaint § Hd29. See id. at 11 1@®, at 39. The Court does
not assess the merits of those allegations, but it tiaethe applicable statute-of-limitations period
for the consumer protection stasf unjust-enrichment claims, and express warranty claims range
from two to six years. See, e.g., Ohio Revd€. Ann. 1345.10 (“An action . . . may not be brought
more than two years after thecocrence of the violation ...”); Mich. Camp. Laws 445.911(7)

(“An action under this section shall not be broughtertban 6 years after the occurrence . . . .");

Halver v. Welle, 266 P.2d 1053, 1057 (Wash. 1954¥inhgl that statute of limitations for unjust

enrichment is three years); Alloway Weneral Marine Inds., LP, 695 A.2d 264 270-71

(N.J. 1997)(holding that statute afilitations for breach of express manty is four years). Of the
named plaintiffs who did not file in the Middle Dist of North Carolina, Sproule filed earliest, on
September 30, 2015, in the Southern District ofiiéor See Amended Complaint I 14, at 5. Even
assuming that his claims were tolled under theodisty rule, the statutef limitations triggered
more than two years ago, so would precludeagt| his OCSPA claim. See Ohio Rev. Code. Ann.
1345.10. However, there is nothing in the Amendeaiflaint or the judicily noticed documents

to suggest that the Defendants would be eqyiteftiopped from asserting a statute of limitations
defense. There is also nothing within the éxrded Complaint suggesting when the Plaintiffs

actually discovered their injuries, which may hagerblong before the named plaintiffs’ complaints
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were filed. Accordingly, the statute of limitatis would likely defeat soe, if not many, of the
named Plaintiffs’ claims. The Court concludeatthon balance, the inmest of justice favor
severance and transfer -- many of the claims hawi, the Plaintiffs filed in good faith, and there is
a risk that the statute of limttans would bar those claims.

The Court accordingly will sever the claims, creating a new action, and transfer that new
action under 28 U.S.C. § 1631. That statute prowittswhen the court transfers an action, that
“action . . . shall proceed as if it had been filedrinoticed for the court twhich it is transferred on
the date upon which it was actually filed in or notibmdhe court from which it is transferred.” 28
U.S.C. § 1631. The action will keansferred to the Middle Distti of North Carolina and shall
proceed as if it had been filed in the MigdDistrict of North Carolina originally? Although
transferred, it appears that thaiRtiffs may file a Notice of Rential Tag-Along Actions with the

MDL Clerk of the Panel, and have the clairasansolidated here. See MDL Rule 7.1(a)

%9The Court notes two federal cases that Heeld that an MDL transferee court may not
transfer claims under 28 U.S.C. § 1631, which wemesolidated under 28 U.S.C. 8§ 1407. Inre
Chiquita Brands Int'l, Inc. Alien Tort &tute and Shareholder feative Litig., 190
F. Supp. 3d 1100, 1122-23 (S.D. Fla. 2016)(Marra, J.); In re Camp Lejeune North Carolina Water
Contamination Litig.,  F. Supp. 3d __, 2016 W149038 at *9 n.68 (ND. Ga. 2016)(Thrash, J.).

In so holding, they g on Lexecon Inc. v. Mberg Weiss Bershad Hys& Lerach, 523 U.S. 26
(1998)(“Lexecon”)._Lexeaw however, is inapposite. There, Bugppreme Court determined that an
MDL transferee court could not transfer an MDL-colidated case back to itself for trial, pursuant
to 28 U.S.C. 1404(a) becausenibuld interfere with Congress’clear command in 28 U.S.C.

§ 1407(a) that the MDL panel “shall . . . remand[] at or before the conclusion of such pretrial
proceeds to the district from whida was transferred.” 28 U.S.C. § 1407(a). See Lexecon, 523 U.S.
at 34-35. In so holding, the Supreme Court empgledshat 28 U.S.C. 8407(a)’s “shall” language
“creates an obligation impervious jirdicial discretion,” and the slirict court could not interfere
with the MDL Panel’s obligation. Lexecon, 523 U.S. at 35.

28 U.S.C. 8§ 1631’s language, however, alstuites the obligatory “shall” language. 28
U.S.C.81631. The 28 U.S.C. § 1404(a) lamgaat issue in_Lexecon, does not. See 28
U.S.C. 8§ 1404(a). When faced with this obligatior,@ourt must transfer, if it is in the interest of
justice. In so holding, the Cdurotes that 28 U.S.C. § 1631 wasacted after the 28 U.S.C. 1407.
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II. THE CONSENT ORDER DOES NOT PREEMPT THE PLAINTFEFS' CLAIMS
PREMISED ON THE SAFER-CIGARETTE THEORY.

The Defendants move to dismiss the Plairitdfaims, asserting that federal law impliedly
preempts the state-law claims premised on the-&ifmrette Theory. See MTD at 6. The Court
first considers below expresseemption and then turns to immigreemption. It ultimately
concludes that the Consent Order doetspreempt the Plaintiffs’ claims.

A. THE FCLAA DOES NOT EXPRESSLY PREEMPT THE PLAINTIFFS’
CLAIMS, BECAUSE THE PLAINTIFFS ALLEGE DECEPTION.

In analyzing preemption, there is an “assumptin@ the historic police powers of the States
[are] not to be superseded by [federal law]esslthat was the clear and manifest purpose of

Congress.”_Medtronic, Inc. v. Lohr, 518 U.S486. See Cipollone v. Liggett Grp., Inc., 505 U.S.

504, 518, 523 (1992)(applying a “presumption against the pre-emption of state police power

regulations”). The fundamental standard for prpgon is Congress’ intent. See Wyeth v. Levine,

555 U.S. at 565. Unless it is egitt that Congress inteed to preempt state law causes of action,

primarily where “Congress has ‘legislated . . .arfield which the States have traditionally

occupied,” there is a presumption that the fatléegislation does not displace the states’ police

powers._Medtronic, Inc. v. Lohr, 518 U.S. at 4860ting Rice v. Santa Fgdevator Corp., 331 U.S.

218, 230 (1947)). Consumer protectiaw -- including cigarette advertising regulations -- is a field

traditionally reserved for the sét historic police powers. Se@acker Corp. v. State of Utah, 285

U.S. 105, 108 (1932)(“[T]he state may, under the police power, reguatauiiness of selling

tobacco products and the advertising conneittetwith.”); Lorillard Tobacco Co. v. Reilly, 533

U.S. at 541-42 (“Because ‘federalMas said to bar state action [a] fiel[d] of traditional state
regulation,” namely, advertising, wi&or[k] on the assumtjon that the historic police powers of the

States [a]re not to be superseded by the Fedetalnfess that [is] the clear and manifest purpose of
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Congress.”)(quoting Packer Corp. v. State ofi)Jta85 U.S. at 108)(internal citation omitted)).

Commonly, when there is more thame way to read the text opeeemption clause, courts “accept

the reading that disfavors pre-emptiorBates v. Dow Agrosciences LLC, 544 U.S. 431, 449

(2005). To prevail on theiMotion to Dismiss, the Defendts must overcome a “strong

presumption against pre-emption.” Cimwmie v. Liggett Grp., Inc. 505 U.S. at 518.

While neither party raises express preemption under FCLAA or under the FTC’s authority
over advertising and promotion, the Court deeimzudent to discuss the FCLAA. In 1965,

Congress enacted the FCLAA insponse to the Surgeon Genesatonclusion that cigarette

smoking is harmful._See Cipollone v. Liggétip., Inc., 505 U.S. at 51B4. The FCLAA mandates
that every cigarette pack sold in the United States have a warning label stating that cigarette smoking
is dangerous to hehltand may cause death from cancer at@ér diseases. See Cipollone v.

Liggett Grp., Inc., 505 U.S. at 54131. In the process, Congrespressly preempted state laws that

may add supplemental requirements to the federatiyired warning.See 505 U.S. at 514. In
1969, Congress amended the FCLAA via the Public Health Cigarette Smoking Act of 1969, which
strengthened the reqgad warning and broadening the prediop provision. _8e Cipollone v.

Liggett Group, Inc., 505 U.S. &20. Congress has continueadionend the FCLAA, and, today, the

FCLAA contains two express preemption provisidisU.S.C. § 1334(a)-(b). The FCLAA's first
preemption clause -- 15 U.S.C1834(a) -- prohibits stas from requiring additional statements on
cigarette packages “relating to smoking and healthhiattempt to shielttanufacturers from state

labeling laws and their attendant costs. 15.0. § 1334(a); Altria Il, 555 U.S. at 78. The

FCLAA's second preemption clause -- 15 U.S.A384(b) -- states thdfn]o requirement or

prohibition based on smoking anédith shall be imposed underatt law with respect to the
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advertising or promotion of any cigarettes the paes of which are labeled in conformity with the

provisions of this chapter.” 15 U.S.€1334(b); Altria Il, 555 U.S. at 78-79.

The FCLAA's labeling requirement, along witts preemption provisions, demonstrate
Congress’ intent that the FCLAA’s mandated wags are necessary and sufficient to promote
Congress’ goal. See Altria Il, 555 U.S. at 79. Tiststes may not obstruoterstate commerce by
implementing cigarette labeling rules based onbkeef that federallymandated warnings are

inadequate. See Altria Il, 555%l.at 79._Cipollone v. Liggett Group Inc. is instructive and involved

a smoker and spouse who brought suit against tigan@nufacturers after contracting lung cancer.

See Cipollone v. Liggett Grp. Inc., 505 U.S. at 288-In ruling that the FCLAA does not preempt

the plaintiffs’ claims arising from a falsalertising allegation, the Supreme Court derived a
distinction between state laws premised omwldang and health and those based upon fraudulent

misrepresentations. See Cipolloné igett Group Inc., 505 U.S. at 528-29.

Unlike state-law obligations concerning the warning necessary to render a product
“reasonably safe,” state-law proscriptioos intentional fraud rely on a single,
uniform standard: falsity. Thus, [the EEA’s express preemption clause] “based

on smoking and health,” fairlyut narrowly construed ds@ot encompass the more
general duty not to make fraudulent statements.

Cipollone v. Liggett Group Inc., 505 U.S. at 528-2ere, the FCLAA does not expressly preempt

the Plaintiffs’ claims, because their claims premised on fraudulent misrepresentations. Indeed,
the Defendants, rightfully, do not argue thatFH@LAA expressly preempts the Plaintiffs’ claims.

B. THE CONSENT ORDER DOES NOT IMPLIEDLY PREEMPT THE
PLAINTIFFS’ CLAIMS.

Implied conflict preemption occurs whefeompliance with both federal and state

regulations is a physical imposdity,” Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132,

142-43 (1963), or where state law “stands as ataolesto the accomplishment and execution of the

full purposes and objectives of congress,” Hind3aridowitz, 312 U.S. 52, §2941). _See Pharm.
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Research and Mfrs. Of Am. Walsh, 538 U.S. 644,79 (2003)(Thomas, J., concurring)(“Obstacle

preemption turns on whether the goals of the fecaslite are frustrated by the effect of the state
law.”). Whether an obstacle is sufficient foepmption purposes “is a matt judgment, to be
informed by examining the federal [law] aswhole and identifying its purpose and intended

effects.” Barber ex rel. Barber v. CoDep’t of Rev., 562 F.3d 1222, 1232 (10th Cir. 2009).

The Defendants do not argue that impossible to comply with both the Consent Order and
state law._See MTD at 9-15. Instead, they contkatistate law liability ects an obstacle to a
federal objective. See MTD at 9-15. The Coartadudes that the Consent Order does not impliedly
preempt the Plaintiffs’ claims for four reasomisrst, the Consent Ordeannot preempt state law,
because it was not subject t@ tAPA’s or the FTC Act’s rigorouprocedural requirements for
promulgating regulations. Second, even if a eohsrder could preemptate law without going
through the APA or FTC procedur&quirements, an agreement tmenforce a federal law does
not evince intent to preclude all state law lliy Third, assuming that the Consent Order had
preemptive effect, it would only bind partiesttee agreement, so tleensent order would only
prohibit the plaintiffs from briging suit against Santa Fe Tobacco. Finally, if the Consent Order had
preemptive effect, it would only preempt the Ridis’ claims that target Natural American
advertising and not their labeling, becauseGbasent Order does not govern labeling.

The Supreme Court has ruled tfederal regulations preempéats laws. See Capital Cities

Cables, Inc. v. Crisp, 467 U.S. 6989 (1984). Some United Statésurts of Appeals have held

that consent orders have preemptive forae otion to Dismiss at 11 (relying on, among others,

Feikema v. Texaco, Inc., 16 F.3d 1408, 1416 (4th 1894); Gen. Motors Corp. v. Abrams, 897

F.2d 34, 39 (2d Cir. 1990)). The United States Coluippeals for the Fourt@ircuit, in Feikema

v. Texaco, Inc., explained that when an agencytitigowithin valid statutory authority . . . enters
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into a consent order, that order will also pnge conflicting state regation, including a federal

court order based on state coomaw.” Feikema v. Texacdnc., 16 F.3d at 1416 (emphasis

omitted). Similarly, in Ge. Motors Corp. v. Abrams, the Second Circuit held that an FTC “consent

order reflecting a reasonable policy choice of af@degency and issued pursuant to a congressional

grant of authority may preempt stdegislation.” _GenMotors Corp. v. Abrams, 897 F.2d at 39.

The Courts of Appeals do not, however, uniforimyd that consent orders grant preemptive
effect. For example, the Fifthi€uit, relying on a United Stat€ourt of Appealgor the Eleventh
Circuit case, has ruled that, “[a]s far as pregomas concerned, a voluntary consent decree has the

same effect on state law as daesoluntary affirmative action progm -- none.”_Dean v. City of

Shreveport, 438 F.3d 448, 464 (5th Cir. 2006)(citimge Birmingham Reverse Discrimination

Employment Litig., 833 F.2d 1492, 1501 (11th Qi887)). The Seventh Circuit has similarly

suggested that a consent decree does notpractisive effect, unlessubjected to the APA’s

rigorous procedural requirements. See Wah&dley Power Ass’n, Inc. v. Rural Electrification

Admin., 903 F.2d 445, 454 (7th Cir. 1990).

Because neither the state nor the consumenes pagties to the FTC’s case, it is hard
to understand how the deciemild blot out their claims based on state law. Whether
the decree has such an effect shoujpkdd on whether it waslapted by the agency
as its own policy following the procedurtéee APA requires; then the preemption
would come from substantive rulegtrar than the parties’ assent.

Wabash Valley Power Ass’n, Inc. v. Rural Bldecation Admin., 903 B2d at 454. The First

Circuit, in expressing its skepticism that conseders preempt state laexpanded on the Seventh
Circuit's proposition that procedural protectiomsist be recognized before agency action will
acquire preemptive effect:

Unlike many other exercises of agencyhauity, formal rulemaking comes with a

host of procedural protections under theministrative Procedure Act (“APA”),

such as notice of the proposed rule, an opportunity for interested parties to
participate, a statement of the basml gurpose of any ruladopted, and its
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publication in the Federal Register. 5 U.S.C. § 533 (2007). Limiting the preemptive
power of federal agencies to exercisefoahal rulemaking authority, then, ensures
that the states will havanjoyed these protections begsuffering the displacement

of their laws See, e.g., Wabash Valley Power As808 F.2d at 453-54; Richard J.
Pierce, Jr.Regulation, Deregulation, Feddism and Administrative Law6 U. Pitt.
L.Rev. 607, 664-65 (1985).

Goodv. Altria Grp., Inc., 501 F.3d at 51. “This reasgrias particular force the case of the FTC

Act, which imposes procedural requirementslenCommission’s rulemakg powers that exceed

those of the APA. 15 U.S.C. 88 57(c)-(e).” Gaodiltria Grp., Inc., 501 F.3d at 51. Accordingly,

the First Circuit ruled that “we do not believe that the FTC can preempt state-law actions arising out
of particular practices simply by entering into a consent order allowing them to continue.” Good v.

Altria Grp., Inc., 501 F.3d at 53. The United St&tesirt of Appeals for th&hird Circuit has ruled

in accord with both the First and Seventh Circuige Fellner v. Tri-Union Seafoods, L.L.C., 539

F.3d 237, 245 (3d Cir. 2008)(“We decline to affgmetemptive effect to less formal measures
lacking the fairness and delib&oa which would suggest th&ongress intendetthe agency’s
action to be a binding and exclusigpplication of state law.”)(quations omitted). It reasoned:

Regularity of procedure whether it be the rulemaking and adjudicatory procedures
of the APA or others whit Congress may provide forparticular purpose -- not
only ensures that state law will be preeedponly by federal law, as the Supremacy
Clause provides, but also imposes grde of accountability on decisions which will
have the profound effect ofsfilacing state laws, and affts some protection to the
states that will have their laws displaced and to citizens who may hold rights or
expectations under those laws.

Fellner v. Tri-Union Seafoods, L.L.C., 539 F.3d at 245.

The Court finds the First, Third, Fifth, Sevienand Eleventh Circuits’ reasoning persuasive
and concludes that the Consent Order shoutcand does not preemptagt law. A voluntary
agreement -- in short, a contract -- betweenpatdies, even when one is a federal agency, cannot

“blot out” a dual sovereign’s lawithout procedural safeguardé/abash Valley Power Ass’n, Inc.

v. Rural Electrification Admin., 90F.2d at 454. A consent order is no more than a voluntary
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agreement between two parties. See Arvin Indis. v. Maremont Corp., No. IP 72-C-585, 1973

WL 784, at *3 (S.D. Ind. Mar. 9, 1973). Absenbpedural protections, follows that state law
would be subject to an agency’s caprice,@wlas the agency could find some accommodating
private party. Agencies inclinations, moreoverymaange with administrations. In addition to the
policy reasons that the Third Circuit articulatdte Court’s interpretation is in accord with the

Supremacy Clause’s text that “the Laws” shalsbpreme. See David S. Rubenstein, The Paradox

of Administrative Preemption, 38 Harv. J.L. &R¢Pol'y 267, 286 (2015)(argug that “reading [the

Supremacy Clause] in its textublistorical, and structat context rather plainly shows that it was

intended to mean federal statutes -- and erkalys so”); Michael D. Ramsey, The Supremacy

Clause, Original Meaning, and Modern Law, 74 Ohio St. L.J. 559, 564-65 (2013)(arguing that

“law,” as used in the Supremacy Clause, means “laws enacted through the Bicameralism and
Presentment Clauses of Article I, Section 7Dawmaking requires more than mutual assent
between two parties. Althoughe Consent Order here undertvaome form of notice and

comment, see Santa Fe Natural Tobacco CompanyAhalysis to Aid Public Comment, 65 Fed.

Reg. 26.211-01 (May 5, 2000), that prdaee is optional, it is notubject to the APA’s informal
rulemaking standards, and it does not require the agency to respond to public comments, compare 16
C.F.R. 8 2.34(c) (“The Commissioatains the discretion to issue..a Final Decision and Order,
incorporating the order containeddarronsent agreement, in appropriate cases before seeking public

comment.”)_with 5 U.S.C. 8§ 553(c); PerezMortgage Bankers Ass’'n, 135 S. Ct. 1199, 1203

(2015)(“An agency must consider and responsigaificant comments reoesd during the period

for public comment.”); Sorenson Commc'n, IncF.C.C., 567 F.3d 1511222 (10th Cir. 2009),

nor is it as strict as the rulemaking standard tiefTC must meet fwromulgate a regulation on

unfair or deceptive acts or practices, see 15 U.&5%7a(b)(1) (requiring, ter alia, that, before
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prescribing a rule, the FTC allow notice and comtnerovide an opportunity for an informal
hearing, and provide a statemehbasis and purpose). An APA rulemaking, for example, requires

a statement of basis and purpose, which summaxizés’s purpose and reason for adoption, and is,
thus, a “very significant portion of a regulation when an issue arises as to its application and scope.”

United States v. Frontier Airlines, Inc., 563 F1B08, 1013 (10th Cir. 1977). The Consent Order,

on the other hand, has no such staetmA statement of basis and purpose “reveals and explains the
perceived necessity for the rule” and does notde¢he court “to guess ateleasoning process of

the agency,” Colorado Health Care Ass’'t©elorado Dept. of Social Servs., 842 F.2d 1158, 1170

(10th Cir. 1988). With no such statement of basis purpose, the Courtleft to guess the Consent
Order’s scope and purpose. The Court concltidgghe minimal notice and comment the Consent
Order underwent are insufficient procedural safegigrelevate the Consedtder to law that can
have preemptive effeéf.

Even if, however, a consent order could preestgiie law, this Consent Order still fails to
preempt the Plaintiffs’ claim. The preemption aniahguiding star is the FTC’s intent and purpose.

See Medtronic, Inc. v. Lohr, 518 U.S. at 485.eT@onsent Order mandates that Santa Fe Tobacco

“display in advertisements,” which use such phrases as “no additives, no chemicals, additive-free,

chemical-free, chemical-additive-free, 100% tobacco, pure tobacco, or substantially similar terms,” a

“°Some academic commentators have suggesthilar holding. See Peter L. Strauss,
Publication Rules in the Rulemaking Spectrum: AissuProper Respect fém Essential Element,
53 Admin L. Rev. 803, 849-50 (2001)(“An agencwittivell understood thepproaches explored
here would restrict itself to using its guidance, interpretive and policy documents in a precedential
way. It would never claim for them the force thatagsociate with statutes.”); Richard J. Pierce Jr.,
Regulation, Deregulatiorsederalism, and Administrative Law: Agency Power to Preempt State
Regqulation, 46 U. Pitt. L. Rev. 607, 611 (1985)(“Agency should provide each state potentially
affected by its action notice and an opportunityddicipate in any proceeding in which the agency
is considering a preemptive action.Cf. Kent Barnett, Improving Agencies’ Preemption Expertise
with Chevmore Codification, 83 Ford. L. Rev. 5801 (2014)(noting thaongressional language
“strongly suggests théhe OCC must preempt through fornaaljudication or formal rulemaking
under the APA”).
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disclosure that “[n]o adtives in our tobacco do®OT mean a safer cigarette.” Consent Order 8§ 1,
at 4-5 [at CM/ECF at 13-14] (quotations omitted)f@asis in original). In a subsequent press
release, the FTC’s Director o§iBureau of Consumer Protectioneubthat “[tjhe new disclosures
should make it clear that . . . cigarettes withoulitaces are not safe to smoke.” Press Release 1 at
1. The Defendants argue that the FTC’s intent with the Consent Order was to authorize the terms
listed, so long as the disclosure mandated accompanies them. See MTD at 10-11. From that
premise, they argue that impogistate liability for us of those terms erectan obstacle to the
FTC’'s intent. _See MTD at 11.

In analyzing those arguments, the Court peats with the backdrop of the presumption
against preemption. The Defendants highlight teeprelease to contena@ttthe Consent Order’s
purpose is to authorizedltontested descripto, potentially, to explaithat the terms cannot be
deceptive with the disclosure included. Thwu@ perceives a potential different purpose evidenced
from the press release: health and safety.e Director of the FTC's Bureau of Consumer
Protections on-the-record commed&smonstrate this. She writes: “These cigarettes are marketed
with a natural aura, but they’re rfegtr healthy nor safe,” and conclsdeith “[tlhe fact is, there’s no
such thing as a safe smoke.” Press Releasd Jcatotations omitted). Even her comment that
addresses how the disclosures should cure thetesilvg's deceptiveness is phrased in terms of
overall cigarette safety. She sahst the disclosuresnake it clear that ...cigarettes without
additives are not safe to smoke.” Press Reléasel. Press Release 1 suggests, thus, that the
Consent Order’s purpose is to convey to consumersitf@ettes are unsafe.h¢alth and safety is
the Consent Order’s purpose, the Consent Ordespusobstacle to the plaintiffs’ deception-based
claims, because the duty to refr&imm making fraudulent statementseliges from a duty to warn.

See Cipollone v. Liggett Grp., Inc., 505 U.S. at 528-29.
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Assuming, however, that the Consent Order'sopse is, as the Defendants’ contend, to
authorize the contested terms, the Plaintiffs’mkare still not preempted. Altria 1l offers the
appropriate guidance. In thase, the Supreme Court considdtedimplied preemption doctrine
and rejected the defendants’ obstacle-preemgtanm that the FCLAA preempted a state statute
similar to the statutes at issudlis case, Maine’s Unfair Practic&st, Me. Rev. Stat. Ann., Tit. 5,

§ 207 (2008)._See 555 U.S. at 90-21 Altria 1l, the plaintiffs allged that the defendant cigarette

manufacturers deceptively marketing their Martband Cambridge Light cigarettes as containing
lower tar and nicotine to convey thkeir light cigarettes were lesarmful than regular cigarettes.
See 555 U.S. at 73. The Supreme Court conclu@edie FCLAA, which forbids state laws from
requiring or prohibiting langwge with respect to cigarette adiging and promton, presents no
obstacle to the plaintiffs’ lawsuit, because the federal law ultimately regulates warning labels, and
does not regulate false or misleading statemebée 555 U.S. at 82-83. Moreover, the Supreme
Court determined that an FTC consent order, wprevents the cigarette manufacturers from using
“light” and “low tar” descriptors, unless thotms are accompanied “by a clear and conspicuous
disclosure of the cigarettes’ tar and nicotine cariteid not preempt the plaintiffs’ claims, because
“the decree only enjoined conduand “a consent order is in apyent only bindig on the parties

to the agreement.” 555. U.S. at 89 n.13. Thar&ue Court concluded, thus, that federal law and
regulations did not preempt the plaintifigate-law claims. See 555 U.S. at 90.

The FTC Consent Order at issue in Altria I$isnilar to the Consent Order here. See In the

Matter of American Brands, Inc., 79 F.T.C. 25971 WL 128779 (August 20, 1971). It orders that:

[R]espondent American Brands, Inc.. cease and desist from:

Stating in advertising that anygarette manufactured by it, or the
smoke therefrom, is low or lower ftar” by use of the words “low,”
“lower,” or “reduced” or like qualifying terms, unless the statement is
accompanied by a clear and conspicuous disclosure.
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In the Matter of American Brands, Inc.,FI.C. 255, 1971 WL 128779,% 8. The Consent Order

here is similar in that it prohibits descriptons)ess a disclosure accompanies them. It reads:

IT IS ORDERED that...[tlhese disslares shall be displayed...in any
advertisement that, through the use of spictases as no additives, no chemicals,
additive-free, chemical-free, chemical-additive-free, 100% tobacco, pure tobacco, or
substantially similar terms, represents that a tobacco product has no additives or
chemicals.

Consent Order at 5. The Defendants argue teaiittb Consent Orders’ texts materially differ in

that the_Altria Il order is “pugly prohibitive, requiring the resndent to ‘cease and desist from

using descriptors unless a disclosure accompanies them, Reply at 4 (quoting In the Matter of

American Brands, Inc., 1971 WL 128779, at *3),endms the Consent Order here “affirmatively

permits” descriptors by “specifically stating thashall not prohibit™ the use of descriptors so long
as the required disclosure is includedpRet 4 (quoting Corent Order at 5).

The language difference betweer two orders isot enough to distinguish this case from
Altria Il. Both consent orders prohibit descap unless a mandated disclosure accompanies them.
Alternatively, using the Defendants’ choseretdric, both Consent @ers authorize those
descriptors if a disclosure accompanies themat @hthorization was insufficient for the Supreme
Court in Altria Il, so cannot be sufficient for the Court here. The Defendants’ attempt to distinguish
Altria Il ultimately pivots on th&€onsent Orders’ slightly differetenguage -- the Altria Il consent
order phrases its order in terms of ceasing and desisting, and the Consent Order does not. Although
the language enjoining thermduct might be slightly stronger in tAéria Il order,the effect of the
two orders is the same -- prohibiting conduct, unless a disclosure accompanies it. That language
difference does not persuade the Court that tli@4=Tlear and manifest purpose” with the Consent
Order was to supplant all state law deception clavhereas the FTC had no such purpose with the

Altria Il consent order. Medtroaj Inc. v. Lohr, 518 U.S. at 485.
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The Defendants’ other attempt to distinguidtriA Il is equally unpersuasive. They argue
that Altria 1I's reasoning relies, in part, @ecades of post-consent-order enforcement actions
demonstrating that the FTC had no policy authorigegdescriptors at issueAdtria ll. See Reply
at 4-5. They argue that, in contrast, here, no sustory exists. _See Reply at 5. _In Altria I,
however, the Supreme Court’s loistal analysis had no bearimg its consent-order analysis;
rather, the Supreme Court conducted a historiadyais to rebut the t@zco companies’ argument
that the FTC has a longstanding regulatory policgwhorizing the use of “light” and “low tar”
descriptors. See Altria I, 535.S. at 87-89 n.13 (“Even if such a regulatory policy could provide a
bases for obstacle pre-emption, petitioners’ deSonpof the FTC’s actions in this regard are
inaccurate.”). Also, an agency’s subsequent hissanot the most reliable evidence of the agency’s
intent when it enters a consent order, becauageamcy’s goals, policies, and personnel change with
administrations. Finally, subsequéhistory is not a factor owhich a court may conclude that

preemption exists. See Medtronic, Inc. v. Lohr, B18. at 485-86 (“Congress’ intent, of course is

primarily discerned from the language of the-pmption statute and the statutory framework
surrounding it. Also relevanthowever, is the structure armlrpose of thestatute as a
whole.”)(quotations omitted); Altria Il, 555 U.&t 87 (“Even if such a regulatory policy could
provide a basis for obstacle pre-emption . 1”).

Assuming, however, that the Consent Order ppsiine Plaintiffs’ claims premised on the

Safer-Cigarette Theory, they would only preerhpse claims against Santa Fe Tobacco. A consent

order cannot impliedly preempt claims againstdiparties. _See Altria I, 555 U.S. at 89 n.13

“The Defendants’ reliance on Mulford v. A#rGrp. Inc., 506 F. Supp. 2d 733 (D.N.M.
2007)(Vazquez, J.), see MTD at 13-14, is misplageen that it construes the same consent order
as Altria Il does, and the Sugme Court’s 2008 interpretation is\ding, whereas Mulford v. Altria
Group. Inc.’s interpretation is not.
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(“And a consent order is in any evenly binding on the parties todtagreement. For all of these
reasons, the consent order does not support theusanrcthat respondents’ claim is impliedly pre-

empted.”)* Cf. Liberty Bank F.S.B. v. O. Christie, Inc., 681 F. App’x 664, 668 (10th Cir.

2017)(“[P]arties who choose to resolve litigatiorotigh settlement may not dispose of the claims of
a third party.”). Reynolds American was not ayp#otthe Consent Order, so the Plaintiffs’ claims
against that entity are not preempted.

Finally, even if the Consent Order preemptsRtaintiffs’ Safer-Cigarette Theory, it would
preempt that claim only vis-a-vis the Defendaath’ertisements, and noetbefendants’ cigarette
packaging and labeling. The Cons@nder applies only to “advertisemts.” Consent Order at 4,
[at 13 on CM/ECF] (“[R]espondent . . . shall displapdvertisements . . . .”). The Defendants urge
the Court to overlook the conspicu@lssence of “packaging and labeling” from the Consent Order,
because the “FTC could have imposed restrictomgNatural American cigarette] packaging, but
chose not to -- evidencing a conclusion that paickpdid not present causa concern.” Reply at
10. The Court declines to readthe phrase “packing and labelinigito the Consent Order. The
preemption test hinges on the agency’s intartich primarily turns on the Consent Order’s

language and structur&ee Medtronic, Inc. v. Lohr, 518 U&.485-86. The absence of language,

accordingly, suggests an intent not to preempindddased on those absent terms. See Bates v.

“?The Supreme Court’s holding here is serhat ambiguous. The wording suggests two
possible readings. First, it counean that all non-parties tive agreement can pursue state law
claims against all parties and non-parties soagreement without the consent order preempting
their claims. Under that readinfge Plaintiffs’ claims would ndie preempted, because they were
not parties to the Consent Order. The othergitdel reading is thatam-parties claims against
parties to the agreement can be preemptedndmyparties claims against non-parties cannot be
preempted. The Court concludes that the mgaeading is the SuprearmCourt’s most likely
meaning. The first meaning limits a consent dedpreemptive effect tsuch a degree that a
consent order would almost never preempt dgateclaims. Although th€ourt concludes that
consent orders should have limited preemptiffect it determines that it is unlikely that the
Supreme Court would make such an expamiolding without more elaboration.
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Dow Agrosciences, LLC, 544 U.S. at 449 (rulingttiwhen the preempin clause’s text is

susceptible to more than one @dale reading, courts ordinarihatcept the reading that disfavors
pre-emption”). Although conceivable that theG-8hose not to include packaging and labeling in
the Consent Order, because it was not concemitadhe packages’ deceptiveness, the Defendants
offer no plausible explanationhy that might be so, see Remy 10, and, moreover, agency
indifference cannot amount to preemption.

The Consent Order also cannot preemptRlentiffs’ Safer-Cigarette Theory claims
premised on the word orgarfit. Contrary to the Defendantgbsition that the Plaintiffs do not
allege an organic-premised claim, see MTD aRighly at 8-9, the Plaintiffs’ Amended Complaint
alleges that “[t]his misleading message is furtberforced through the use of the term ‘Organic’ on
many of the labels and advertisements,” Amer@dedhplaint 6, at 2, @heach Count re-alleges
and incorporates by reference each precquinggraph, see e.g., Amged Complaint {1 135, 150,
170 at 46, 49, 53. The Defendadtsnot argue that the Consent Order preempts such claims, but,
instead contend that USDA regulations, F.. 88 205.01-699, and the Organic Foods Product
Act, 7 U.S.C. 88 6501-24 (“OFPApreempts those claims. See MatL2 n.3; Reply at 9-10. The
Defendants specifically argue that their use of om@riiconsistent with OFPA regulations.” Reply
at 9 (emphasis omitted). Consistency and préemphowever, are not equivalent concepts.

Because the Defendants do not specify wipidemption doctrine they are invoking, the
Court considers both express and implied preemption. First, the OFPA and 7 C.F.R. 8§ 205.01-

699 do not contain any express pn@&ion provisions implicating statort, contract, or consumer

“If the Consent Order preempts the Plaintiffs’ Safer-Cigarette Theory claims, it would
encompass the claims premised on the wordralatuThe Court concludes that natural is a
“substantially similar term” to ‘aditive-free,” because natural’s plain meaning would suggest that a
tobacco product “has no additives or chemicafdhsent Order at 5. See Black’s Law Dictionary
at 1126 (9tred. 2009)(“Brought about by nature as oppotedrtificial means. Inherent; not
acquired or assumed.”).
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protection claims, so the Plaintiffs’ claimsepnised on the term “organic” are not expressly

preempted._See In re Aurora Dairy Corp. Orgaviilk Marketing and Sales Practices Litig., 621

F.3d 781, 792 (8th Cir. 2010)(“In re Aurora”)Second, the Court considers implied field
preemption. Field preemption exists if “[flederaltstory directive provide a full set of standards”

or if “Congress occupies an entire field.” iZona v. United States, 587.S. at 401. _See US

Airways, Inc. v. O’'Donnell, 627 F.3d 1318, 1324-@®th Cir. 2010)(“Fied preemption occurs

when a ‘state law . . . regulates conduct in dfieat Congress intendectRederal Government to

occupy exclusively.”). “When conducting a fieldepmption analysis, we must first identify the

legislative field that thetate law at issue implicates.” W8ways, Inc. v.O’Donnell, 627 F.3d at
1325. Congress designed the OFPA to “establalonal standards governing the marketing of
certain agricultural products as organically quroed products” and to “assure customers that
organically produced products meet a consistamtdstrd.” 7 U.S.C. §501(1)-(2). The Court
concludes that the legislative fieimplicated in this analysis the regulation obrganic product
marketing._See In re Aurora, 621 F.3d at 788. “Hagvilentified the legislative field at issue, we
must next evaluate whether Corggéntended to occupy the field to the exclusion of the states.” US

Airways, Inc. v. O’Donnell, 627 F.3d at 1325. “[T]ipairpose of Congress must be clear as we

presume that ‘Congress does not cavalierly pre-statg-law causes attion.” US Airways, Inc.

v. O’Donnell, 627 F.3d at 1325 (quoting Medtronic;.In. Lohr, 518 U.S. at 485). Construing

claims that several companies deceptively labeleid thilk as organic, the United States Court of
Appeals for the Eighth Circuit recently considevdtbther the OFPA field preempted those state-
law claims. _See In re Auror@21 F.3d at 789, 793-94. Noting tliae OFPA “requires states to
seek approval from the USDA only if the Statshds to operate an orga certification program,”

the Eighth Circuit determined that “OFPA moredhestly [than the Occupatial Safety and Health
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Act of 1970] contemplates a céidation program designed to effect national standards and to
eliminate the preexisting ‘havdor the industry’ caused by balkaed state regulations,” and,
therefore OFPA'’s regulatory scheme is not sovgsve as to suggest field preemption. In re

Aurora, 621 F.3d at 793-94See Segedie v. Hain Cedie$ Grp., Inc., No. 14-5029, 2015 WL

2168374, at*4 (S.D.N.Y. May 7, 2015)(Roman, J.)isThasoning persuasivilerely establishing
a national certification program, in and ofeifs does not overcome the presumption against
preemption. Moreover, the statute itself contemplidaaisthe states may pose stricter standards
than the federal program. See 7 U.S.C. § 6507(bé¢. Court concludes, aachngly, that that the
plaintiffs’ organic-premised clais are not field preempted.

Impossibility and obstacle preemption similarly do not bar the Plaintiffs’ organic-based
claims. The OFPA allows products to be lab@eghnic if they are “produced and handled without
the use of synthetic chemicals,” and are producethnd that has not beemrposed to synthetic
chemicals for at least three years preceding haofélse product. U.S.C. 7 8§ 6504 (1)-(2). See 7
C.F.R. 88 205.101, 2502.202-207, 205.236-40. Itis possible for the Defendants to adhere to these
requirements without deceptively sugtieg that their cigarettes dnealthier than other cigarettes,
so impossibility preemption is foreclosed. Regarding obstacle preemption, OFPA’s purpose, as
recounted previously, is to “establish natiostandards governing thmarketing of certain
agricultural products as organilgaproduced products’rad to “assure customers that organically
produced products meet a consistent standalJ.S.C. 8§ 6501(1)-(2). To effect that goal,
Congress seeks to create a stagidad, national certification pcess._See 7 U.S.C. 88 6503-6507;
In re Aurora, 621 F.3d at 794-95. State-lal@ims premised on a manufacturer's purported
deception pose no obstacle to that effeks the Eighth Circuit explains:

[P]Jreemption of state consumer protentilaw may actually diminish consumer
confidence that organic products meet cstest standards as consumers become
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aware that otherwise meritorious claiare being preempted because the certifying
agent has not suspended the certificatiospite of clear facts to the contrary.
Similarly, although broad factual preengstimay increase organic production in the
short term, consumers may well electaioid paying the gmium for organic
products upon realizing preemption gramtganic producers a dacto license to
violate state fraud, consumer protectiond dalse advertising laws with relative
impunity, because the OFPA’s only remedy for noncompliance is recourse to the
USDA for revocation of certificatioand possibly for a civil penalty.

In re Aurora, 621 F.3d at 798. The Plaintiffs aniggpremised claims ar thus, not preempted.

V. DECEPTIONS BASED ON THE PLAINTIFFS' SAFER-CIGARETTE AND
MENTHOL THEORIES MISLEAD A REASONABLE CONSUMER, BUT
DECEPTIONS PREMISED ON THE UNPROCESSED-CIGARETTE THEORY DO
NOT.

The Defendants contend that fourteen of thenBfts’ nineteen statutory claims fail, because
the Plaintiffs have not plausibly alleged thategebtion premised on the Plaintiffs’ three theories

misleads a reasonable consum&ee MTD at 39-40. The Cowbncludes that the reasonable

consumer standard governs those fourteen statutes. See Qadliman Stewart Title Guaranty

Co.,960 P.2d 513, 530 (Cal. 1998)(ruling that a reddeansumer standard governed California’s

Unfair Competition Law, Cal. Bus. & Profode § 17200 (“UCL”"));_Williams v. Gerber Products

Co., 552 F.3d at 938 (holding that California’s UClalifornia’s False Advertising Law, Cal. Bus.
& Prof. Code § 17500 (“CFAL”"), red California’s Consumer Leg&emedies Act, Cal. Civ.

Code § 1770 (“CCLRA”"), require a decapiito mislead a reasonable consur&BNR, Inc. v.

**The Supreme Court of Califomhas not determined the standard for the California CFAL,
or CCLRA. The Ninth Circuit’s statlaw interpretations bind Ninth Circuit district courts absent
“any subsequent indication from the [state supremet] that our interpretation was incorrect.”
Kona Enterp., Inc. v. Estate Bfshop, 229 F.3d 877, 884 n.7 (9th @000). The Court concludes
that, although the Ninth Circuit binds the NinthicTiit lower courts on state law matters, it does not
bind the Court, because the rationale, which bindgliktrict courts on state law matters, is that
Ninth Circuit decisions bind its loweourts._See Kona Enterp., Inc. v. Estate of Bishop, 229 F.3d at
884 n.7; Hasbrouck v. Texaco, In663 F.2d 930, 933 (9th Cir. 1981)(“District Courts are bound by
the law of their own circuit.”).That reasoning does napply to the Court, because it sits in the
Tenth Circuit. The Court, nevertheless, conclullasthe Ninth Circuit’s site law interpretation is
persuasive here, and also concludes that theeBwgpCourt of California would determine that the
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Beacon Props. Mgmt., Inc., 842 So.2d 773, 713. @03)(holding that deception occurs under

FDUTPA if a consumer, acting reasonably under tleeimstances, is misledarbara’s Sales, Inc.

v. Intel Corp., 879 N.E.2d 910, 927 (lll. 2007)(rulingaththe ICFA is subject to a reasonable

consumer standard); Aspinall v. Philip Mor@ss., 813 N.E.2d at 487-8&iling that a reasonable

consumer standard governs Massachusetts Gémsva, Chapter 93A); Dix v. American Bankers

Life Assur. Co. of Fla., 415 N.W. 2d 206, 209 (kid987)("It is sufficient, [under the MCPA], if

the class can establish that a reasonable persoli wave relied on the representations.”); Turf

Lawnmower Repair, Inc. v. Bergen Record Corp., 655 A.2d 417, 430 (N.J. 1995)(ruling that the

NJCFA is subject to an average consumer tish); Stat. Ann. § 57-12-4 (“[I]n construing Section
3 of the Unfair Practices Act the courts to éx¢ent possible will be guided by the interpretations

given by the federal trade comssion and the federal courts.’FTC v. LoanPointe, LLC, 525

F. App’x 696, 700 (10th Cir. 2013)(unpublished)(*Undex BATC Act, a practice is deceptive if it
entails a material misrepresentation or omission that is likely to mislead consumers acting reasonably

under the circumstances.”)(citation omittedut8tan v. Chemical Bank, 731 N.E.2d 608, 611-12

(N.Y. 2000)(“Whether a representation or an omissithe deceptive practice must be likely to
mislead a reasonable consumer acting reasonably under the circumstances.”)(quotation omitted);

Marshall v. Miller, 276 S.E.2d 937, 939 (N.C. 1981)(“lestablished by earlier decisions of this

Court that federal decisions inpeeting the FTC Act may be usad guidance in determining the

reasonable consumer test applies to Califorr@@aL and CCLRA, becaushe great weight of
California appellate authority has determined saitast would apply and the Supreme Court of
California has held that a reasonable consumedatd applies, under the UG- a similar statute to
the CFAL and CCLRA._See, e.tlavie v. Procter & Gamble Co., Cal. Rptr. 2d 486, 494 (Cal. Ct.
App. 2003); Quelimane Co. v. Stewaitle Guaranty Co., 960 P.2d%80. Cf. Kasky v. Nike, Inc.,

45 P.3d 243, 304 (Cal. 2002)(“We have also recogritzedhese laws prohibit not only advertising
which is false, but also advertising . . . whitds a capacity, likelihood or tendency to deceive or
confuse the public.”); In redbacco Il Cases, 207 P.3d at 29.
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scope and meaning of [N.C. Gen Stat.] 75-1.%."8truna v. Convenient Food Mart, 828

N.E.2d 647, 661 (Ohio Ct. App. 2005)(“[Clourts shall apply a reasenabs standard in
determining whether an act amounts to déeepnconscionable or unfair conduct:®)Panag v.

Farmers Ins. Co. of Washington, 204 P.3d 888, @ ash. 2009)(en banc)(“A plaintiff need not

show the act in question was intedde deceive, only that it hadcapacity to deceive a substantial
portion of the public.”).

The plaintiffs articulate three theories @éception. These theories have already been
discussed, see supra at 11, but, infleienmary, the tlee theories are:

(2) The Safer-Cigarette Theory the Plaintiffs argue that the use of the terms
organic, natural, and additive-freegteiad tobacco consumers into believing
that Natural American cigaretteseasafer and healthier. See Amended
Complaint 11 4-8, 47-66, &8t3, 22-31; MTD at 22-24.

(2) The Menthol Theory: the Plaintiffs arguethat, by labeling Natural
Americans cigarettes with menthtadditive-free” and “natural,” the
Defendants mislead menthol consumegesause menthol is an additive. See
Amended Complaint 1 10, &8 at 3, 31-32; MTD at 24-25.

(3) The Unprocessed-Cigarette Theorythe Plaintiffs argue that, by labeling
Natural American cigarettes as Natuthe Defendants mislead consumers
into believing that Natural Americangarettes are not subjected to rigorous

“*The Supreme Court of North Carolina hasdetermined the standard for North Carolina
General Statute 75-1.1. The Coeothcludes, however, that tBeipreme Court dlorth Carolina
would adopt a reasonable consura@andard, because it has sigdathat it would use federal
courts’ interpretations of the FTC Act, 15 U.S§25(a), to guide its decision making, and several
federal courts have adopted the a reasonabisuner standard for the FTC Act. See FTC v.
LoanPointe, LLC, 525 F. App’x at 80“Under the FTC Act, a practds deceptivé it entails a
material misrepresentation or omission théikedy to mislead consumeiacting reasonably under
the circumstances.”)(citation omitted); FarknThigpen, 173 F. Supp. 2d 427, 439 (M.D.N.C.
2001)(Osteen, J.)(“[A]n advertisement is deceptiveif.it is likely to mislead consumers, acting
reasonably under the circumstances.”)(citation omitted).

“*The Court is aware that, under Erie, it isbotind to follow Court of Appeals of Ohio if it
concludes that the Supreme Court of Ohio walddide the issue differently. See supran.21. The
Court will follow the Court of Appeals of Ohi®decision in_Struna v. Convenient Food Mart,
however, because the Court hagrfd no indication that the Supre@eurt of Ohio would apply a
contrary rule.

- 165 -



engineering processes during production. See Amended Complaint 1 9, 70-
74, at 3, 32-33; MTD at 25.

The Defendants marshal three attacks agaiaRRIdintiffs’ three theories of deception. See
MTD at 42-49. First, they argube Safer-Cigarette Theory is ausible, because a reasonable
consumer would read the disclainséating that “no additives doB¥OT mean a safer cigarette” and
would understand from that disclaimer that Naturakfican cigarettes weret safer or healthier.
See MTD at 42-43 (emphasis in original). c&ad, they argue that éhMenthol Theory is
implausible, because a reasonable consumer kiloat menthol cigarettes contain menthol, so
would understand that the no-additive term doegncbmpass menthol. See MTD at 46-47. Third,
they argue that the Unprocessed-Cigarette Thisargplausible, because a reasonable consumer
would know that Natural American cigarettes argjscted to engineering processes. See MTD at
47-49* The Court addresses each argument in turn.

At the outset, the Court determines thatlauisible that a reasonable consumer, seeing the
terms organic, natural, and additive free, woutdreeously believe that Natural American cigarettes

are safer or healthier than other cigarettegldading their Safer-Cigaretféheory, the Plaintiffs

*"The Plaintiffs rejoin that whether a reasomatinsumer would be deceived is a question of
fact ordinarily not decided on a Motion to Dismiss. See Response at 39-42 (citing Williams v.
Gerber Prods. Co., 522 F.3d at 939-40; Fost€hattem, Inc., No. 14-0346, 2014 WL 3687129, at
*3 (M.D. Fla. July 23, 2014)(Dalton, J.); figar v. Pinnacle Foods Grp., LLC, No. 16-0873, 2016
WL 7429130, at *8 (S.D. lll. Dec. 26, 2016)(Hernddr); Santosuosso v. Gibbs Ford, Inc., 1992
Mass. App. Div. 167, 170 (1992))ufp. Brief at 4-10. Although thescases suggest that the
inquiry is usually more appropriate for summary judgment, none of them foreclose deciding the
issue on a motion to dismiss. Moreover, nonéarding on the Court, and the Court declines to
follow them. There is nothing in the statuteggesting that they are insulated from a motion to
dismiss or that the Court should forego the Suprémet mandated plausibility analysis. See Bell
Atl. Corp. v. Twombly, 550 U.S. at 555. Ti@ourt cannot weigh evidence on a rule 12(b)(6)
motion, but determining whether the Plaintiffsvbaplausibly stated a claim does not require
weighing the evidence. Rather, the question isthdr a reasonable consemeould plausibly be
deceived in the manner in which the Plaintiffs alleGeurts frequently determine this question at
the motion to dismiss stage, see, e.q., FinkmelWarner Cable, 7143d 739, 741 (2d Cir. 2013);
Carreav. Dreyer’s Grand Ice Cream, Inc., 475 F. App’x 113, 115 (9th Cir. 2012), and the Court does
So here.
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rely heavily on several social science studies, wbanclude that Natural American smokers are far
more likely to believe that their brand is hemdththan other cigaretterands, because of those
descriptors. See Amended Complaint 1Y 50-528-&7; Supp. Arg. at 4-6. For example, one study
concludes that “[n]early 1 million US adult smoggrefer” Natural American cigarettes and they

“are 22 times more likely than other smokers to belighat their brand is less harmful than other
cigarette brands,” leading the study authors tekale that Natural Ameran smokers may choose

that brand because of the “descriptors organic, natural, and additive free on product packaging and

advertising.” Amended Complaint 52, at 25 (gtMisperceptions at 3). As surely as a Ph.D.

cannot be swapped for an Article 1ll commissian,academic study cannot take the place of the

Court’s jJudgment on a rule 12(6) motion. _See Ashcroft v. Igh®56 U.S. at 679 (“Determining

whether a complaint states a plausible claim forfrelie requires the reviewing court to draw on its
judicial experience and common seris There is a possibility &t all of the consumers studied
were unreasonable consumers and unreasonably leetigateNatural Americans were healthier,
because of the cigarettes’ descriptors. Moredhersubjective beliefs of the consumers studied,
even if those consumers are generally reasonable, cannot blindly be swapped for the reasonable
consumer’s beliefs.

The Court concludes that, nevertheless, thet#ffs allegations, accdpd as true, advance
their Safer-Cigarette Theofsom a mere possibility into the realm of plausibility. The terms natural
and organic have long been used across the caontonvey products’ health benefits. See, e.g.,

Discount Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 536 (6th

Cir. 2012)(“[Clommon sense dictates the conclusian[imaturalists] prefer such products precisely
because they believe that natumad organic products confeedlth advantages over conventional

products.”); FTC v. Garvey, 383 F.3d 891, 895 (Bih 2004)(noting that the defendants had
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conflated an “all natural” diet with a “healthjanore active lifestyg”); Covington v. Arizona

Beverage Co., LLC, 2009 WL 10668986F1 (S.D. Fla. Septembéf, 2009)(Seitz, J.)(concluding

that “Natural” labeling would leattonsumers to believe that adants’ products are healthier

than others on the market”); Noble v. 93 issity Place Corp., 303 F. Supp. 2d 365, 375

(S.D.N.Y. 2003)(Scheindlin, J.)(“In the instant caseredulous consumer would believe that food

labeled ‘organic’ or ‘natural’ ...is healthier than regular food. National Nutritonal Foods Ass’n

v. Whelan, 492 F. Supp. 374, 378 (S.D.N.Y. 1980¢48nfJ.)(“[A]dvocates of health foods have
managed to convince a significant portion of plepulation that organically grown food is more
nutritious and safer thdregular’ food.”). Additives have alslong been known to or believed to

potentially increase health risks. Seg, g5uttman v. Ole Mexican Foods, Inc., 2016 WL 9107426,

at*3 (N.D. Cal. August 1, 2016)(Gillm, J.)(noting that settlemer@moving additives from a food

product “provides substantial healibnefits to all purchasers”); Barnes v. American Tobacco Co.,

984 F. Supp. 842, 870 (E.D. Pa. 1997)(Newcomgrulng that additives used in cigarettes
“increase the risk of harm” to smokers). Withat backdrop, the reasonable consumer is not
expected to defy decades of marketing, whichchaseyed that natural, organic, and additive-free
products are healthier. Two federal agencieglifigs buttress the Court’s conclusion, as both the
FDA and the FTC determined that the Defendadescriptors conveyed message that their
cigarettes were less harmful thather cigarettes. See FTC Comptdjrb, at 2; Warning Letter at 2.

See also _United States v. Philip Morris USA, Inc., 449 F.Supp.2d1, 27

(D.D.C. 2006)(Kessler, J.)(enjoining a cigarette nfacwrer from advertising its cigarettes as
“natural,” among other descriptors, which “ikgitly or explicitly convey to the smoker and

potential smoker that they are less hazardobe#ith than full favor cigarettes”).

- 168 -



The Defendants do not contesatilthe descriptors convey #&oreasonable consumer that
Natural American cigarettes are healthier thameotigarettes. Rather, they contend that the
disclaimer cures any deception. See MTD at 42-4@.Plaintiffs rejoin that a reasonable consumer
is still misled, because the packaging’s disc&ins hidden. _See Respse at 44 (citing e.g.,

Williams v. Gerber Products Co., 552 F.3d at 939; Ackerman v. Coca-Cola Co., No. 09-0395, 2010

WL 2925955, at *6-7, *16 (E.D.N.Y. July 21, 2010)€8son, J.); Lam v. Gen. Mills, Inc., 859

F. Supp. 2d 1097, 1105 (N.D. Cal. 2012)(Conti,\Wi)son v. Frito Lay NAm., Inc., No. 12-1586,

2013 WL 1320468, at *12 (N.D. Cal. Apr. 1, 2013)(Coat); Jou v. Kimberly Clark Corp., No. 13-

3075, 2013 WL 6491158, at *1, *5 (N.D. Cal. December 10, 2013)(Corely, MJ.)). In Williams v.

Gerber Products Co., the Ninth Circuit conclddbat a reasonable consumer should not “be

expected to look beyond misleading representatiotiseoinont of the box to discover the truth from
the ingredient list in small print on the sideloé box,” because “reasonable consumers expect that
the ingredient list contains m® detailed information about @hproduct that confirms other

representations on the packaging.” WilliamsGerber Products Co., 552 F.3d at 939-40. The

United States District Court cases that the Rféntite largely reiterate the Ninth Circuit's

conclusion. _See Ackerman v. Coca-Cola @010 WL 2925955, at *16 (“[T]he presence of a

nutritional panel, though relevant, does notaamatter of law extinguls the possibility that
reasonable consumers could be misled by vitamiangdabeling and marketing.”); Lam v. General

Mills, Inc., 859 F. Supp. 2d at 11@3.ikewise, here, the Fruit Snks’ ingredients list cannot be

used to correct the message that reasonable corsaragitake from the resf the packaging.”);

Wilson v. Frito-Lay N. Am., Inc., 2013 WL 1320464&,*13 (“Even though the nutrition box could

resolve any ambiguity, the Courtroet conclude as a matter ofMain the context of a Rule

12(b)(6) motion, that no reasonable consumer @beldeceived.”); Jou v. Kimberly-Clark Corp.,
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2013 WL 6491158, at *9 (“Thus, undéfilliams Defendant cannot rely on disclosures on the back
or side panels of the packagingtmtend that any misrepresentation on the front of the packaging is
excused.”). Those cases turn on the presenuerafive information in an ingredients [f&tHere,

the disclaimer is not an ingredient listed wh&easonable consumers expect . . . more detailed
information about the product that confirms athepresentations on the packaging,” Williams v.

Gerber Products Co., 552 F.3B8B-40; instead, the dissure is divorced &m the ingredients,

and, unlike an ambiguous ingredient term, the disclosure is a clear statement that “no additives does
NOT mean a safer cigarette.” reasonable consumer would understand that statement to modify
the labeling’s “additive-free” desptor. Moreover, a reason@&tonsumer would look on the
packages’ sides and top for disclosures sucheamtt contained on Natural American’s packaging.
Product packaging commorias additional information about the product on the back and sides, so

a reasonable consumer would look there for dis@es or qualifying information. A reasonable
consumer would not look on the bati@f packaging in the same way, because relevant information

is rarely there. That observatimmnot to say that a reasonabtgsumer is expected to understand
every piece of information disclosed on a packagédes. The Court agrees with Williams v.

Gerber Products Co.’s reasoning that sanfermation may be to@mbiguous to provide a

reasonable consumer curative information. Heregvew there is no ambiguity. The disclaimer is
clear and express.
The Plaintiffs also contend that the distiee is hidden, tucked under barcode, so a

reasonable consumer cannot be exgrbt find it. The Court agrees with this argument to a point.

*8Jou v. Kimberly-Clark Corp. stands for theoader proposition that no side-packaging
writing can cure deceptive labeling the front._ Se2013 WL 6491158, at *The Court concludes
that the Honorable Jacqueline Corley, United Stetagistrate Judge for the United States District
Court of the Northern District of Californiagnstrued Williams v. Gerber Products Co., 552 F.3d at
939-40 too expansively, because Williams v. @erBroducts Co.’s language is cabined to
ingredients lists and not to alide-packaging disclosures.
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Above are two representative packages that thet @mlicially noticed._8e Gold Label at CM/ECF
78-83; Turquoise Label at CM/ECF 85-90. Tdhisclaimer is locatedn the right-hand side,
underneath the bar code, and, although it is ndtermost prominent location, the disclaimer is
legible, the Defendants have made the fontroetute on packaging wherghite text stands out,
and black where black text stands out, and the disclaimer is not buried in a paragraph of text; instead,
itis a single, separate sentence. See Gold Label at CM/ECF 78-83; Turquoise Label at CM/ECF 85-
90. See also American Labeling at 64-111 on GBFE On just those facts, the Court would
conclude that a reasonable consumer wouldexyected to locate, read, and understand the
disclosure.

Cigarettes are often sold, however, in a maseh that a consumer cannot inspect the
packaging in detail before purchasing, e.g., thereitgs are kept locked & display next to or
behind the counter. The display shows the cigapeit&’s front, but not theides or back. A store
clerk sometimes does not even hand the cigaratle jo the consumer be@purchase, but places
the pack directly in a shopping bag. Basedthis, even though a resmable consumer would

inspect other items before purchase, it is notrdleat they would have the opportunity to inspect
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Natural American cigarettes’ labeling. Accorgly, the Court cannot conglle that the package’s
disclosure would cure a deceptioflicted upon a reasonable consumer.

The Plaintiffs do not argue that a reasonalolesumer would miss the disclosures on the
Defendants’ advertising, see Resase at 43, and theoGrt concludes thatr@asonable consumer
would read and comprehend the advertising discdssuJnlike the packatp, the advertisement’s
disclaimer is in a prominent location boxed other Surgeon General’s Warning, and a reasonable
consumer would spot it easily. See Toba&kd&ater Advertisement at 114 on CM/ECF.

Although a reasonable consumer would understeord the disclosure that the lack of
additives does not make Natural Antan cigarettes healthier, that disclaimer says nothing about
the natural or organic descripsor As explained above, thosgo terms have an independent

connotation that a product is he&thor safer._See, e.q., Discodmbacco City & Lottery, Inc. v.

United States, 674 F.3d at 536; Noble v. 93 UmitgiPlace Corp., 303 F. Supp. 2d at 375. The

Defendants’ conflate the naturaddaadditive-free terms, see Reply2&; and also argue that “the
disclosure plainly disclaims any tan that Natural American cigarettes are safer than alternatives,”
Supp. Resp. at 10. The Court disagrees. The Dei&gidagument asks fa hefty inference in
light of the disclosure’s specificity. The diaitner states: “No addites in our tobacco do®&8OT
mean a safer cigarette.” FTC Consent Order at 4. It saysm@athout natural; it says nothing
about organic. Specific langge communicates a spi&c meaning and a reasonable consumer

interprets it with thaspecific meaning. Cf. In re Univaal Service Fund Telephone Billing Practice

Litig., 619 F.3d 1188, 1218 (10th CR010)(ruling that specific terms in a contract governs the
contract's meaning). The natural and organgcdptors, accordingly, are deceptive to a reasonable

consumer.
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Natural American’s additive-free descriptor on menthol cigarettes also misleads a
reasonable consumer. The crux of the Defendargements against the Plaintiffs’ Menthol Theory
is that a reasonable camser would know that melnol cigarettes contain menthol -- an additive.
See MTD at 46. From that premise, they argue that an additive-free descriptor would not be
deceptive, because a reasonable consumer knowshthé purchasing a meol cigarette. See
MTD at 46. That argument assumes, howevet ghreasonable consumer is so secure in her
knowledge that menthol is an additive that apregs representation to the contrary, on a heavily

regulated product, see Phillip Morris, Inc. Reilly, 312 F.3d 24, 26 (1st Cir. 2002), does not

mislead her into thinking that menthol is not an additive. Menthol’s properties are not commonly

known, even among cigarette users. See PrelisnfBeientific Evaluation of the Possible Public

Health Effects of Menthol Versus Nonmenti@barettes, Food and By Administration, 70-71

(2013) available at https://www.fda.gov/downlo&sitsenceResearch/Spaldiopics/PeerReview
ofScientificinformationandAsse/UCM361598.pdf (repogtithat menthol users held diverging
beliefs on menthol’s health and addictive risk8gfore this case, thea@rt did not know much, if
anything, about menthol. It knewatit gave a smoother, milder smoking experience, and increased
a cigarette’s appeal and enjoyment to a broadeswuer base, but it did not know what menthol is
or whether it is a natural substance or additsee June Tr. at 54:21 (Court)(“What is menthol?”);
id. at 64:10-12 (Court)(“But menthol, what is it?ilsa plant? Is it a chemical that science has
invented? What exactly is menthol??) The Court concludes that it is plausible that a reasonable
consumer would not know whether menthol naturatigurs in tobacco. Many goods have naturally

occurring qualities that are pramently labeled separately on the good. For example, caffeine

“OAs explained above, Menthol is an organicecale derived from mintSee June Tr. at 13-
15 (Schlesinger).
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naturally occurs in coffee. See GwendolyatRro, The Caffeine Conundrum: Caffeine Regulation

in the United States, 27 Cumb. L. Rev. 65, 66 (199dreover, even if a reasonable consumer

knows that menthol is an additive, it is nonetheless plausible that an additive-free descriptor
undermines her knowledge, because menthahisincommon good. Unlike the Defendants’
reasonable consumer exampleg,,ea reasonable consumer knowat timond milk contains no

dairy milk and that veggie bacon contains no psele MTD at 47, menthol is not milk or bacon; its
inherent qualities are not well known. It is pldsithat, faced with a contrary descriptor, the
reasonable consumer would conclude that hecqrceived notions about menthol are mistaken.
Indeed, she could conclude that menthol is atyp@bacco or tobacco grawn a specific location,

such as perique tobactd.

The ingredient’s list on the product’s back,ighitemizes tobacco and menthol separately,
does not dispel the deception. Without an ungodus signal that the ingredients list is
countermanding another representation on theguck‘reasonable consumers expect that the
ingredient list contains more detailed infaation about the product that confirms other

representations on the packaging.” William&erber Products Co., 552 F.3d at 940. The Ninth

Circuit's reasoning in Williams v. Gerber Products Sgersuasive to the Court, and it concludes

that the state Supreme Courtsuld also find it persuasive; theasonable consumer is not hyper-
vigilant and does not expect the product’s packaging to deceive her. Ingredient itemization does
not offer the same clear signal that the FTC-masdldisclosure does. It does not, for example,
state that “Menthol is an additive.” In this case, the packaging indicates only that organic menthol
and organic tobacco are ingreti® There are many reasons why a reasonable consumer would

conclude that the ingredients lebes not contradict the additiire descriptor. For example, a

*%perique tobacco is a type of fmro associated with Louisiana.
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reasonable consumer could presume that the FO@ires cigarette packaging to separately label
menthol. Moreover, faced with conflicting repeegations, one clear atfie other ambiguous, the

reasonable consumer follows the clear one. I'Cfe Universal Servie Fund Telephone Billing

Practice Litig., 619 F.3d at 12%8.

*lIn concluding that the Safer-Cigarette atehthol Theory may proceed, the Court notes a
recent decision in which the Seventh Circuit, reviewing an opinion that the Honorable Lynn
Adelman, United States District Judge for the Eaddéstrict of Wisconsin wrat, reversed a district
court’s class-action settlement approval agsirom Subway sandwich’s purportedly deceptive
conduct._See In re: Subway Footlong Sandwlahketing and Sales Practices Litigation, 869 F.3d
551 (7th Cir. 2017)(“Subway”). In Subway, the pliffs alleged that Subway had deceived them
with their foot-long sandwich marketing campaigecause, sometimes, the bread was not 12 inches
in length. _See Subway, 869 F.8d553-54. The plairffs sought an injunctive class certification
under rule 23(b)(2), and the dist court approved a classtamn settlement, which commanded
Subway to institute procedures for four yearsdegktheir bread measured at least 12 inches long.
See 869 F.3d at 554. The Seventh Circuit, howeeensted that class-action settlement agreement,
because it yielded no meaningful relief for tiass. _See 869 F.3d at 556. The Seventh Circuit
reasoned that, regardless of sandwich lengthpcoers received the sari@®d amount based on the
bread’s weight, Subway Sandwichaesandardized meat and cheesetions, and its liberal food
topping policy. _See 869 F.3d at 556. It also readdnat the settlement’s new bread-measuring
protocols did nothing for thelass, because “theressll the same small chance that Subway will sell
a class member a sandwich that is slightly shorter than advertised,” so “the injunctive relief approved
by the district judge is utterhyorthless” and the class-actiorhtauld have been dismissed out of
hand.” 869 F.3d at 556-57 (emphasis in original).

It is the Court’s understandingahSubway never filed a moti to dismiss._See In re
Subway Footlong Sandwich Marketing andleSaPractices Litig., No. 13-2439 (E.D. Wis.
2013)(Dkt.). Itis clear that Judge Adelman thoughtSubway case lacked merit, see In re Subway
Footlong Sandwich Marketing and Sales PeadtiLitig., 316 F.R.D. 24Q42-43, 246-47 (E.D. Wis.
2016)(Adelman, J.), but Subway never filed a motiodismiss the complaint, so the district court
was never invited to pass on the vasdof the case. The Seventh Qitts opinion puts all district
judges in a difficult position. If #ndefendant does not file a motion to dismiss and enters into a
settlement, most district judgeslwiot, sua sponte, dismiss a caseause it is not a “good” case;
such a dismissal will likely be reversed by most @oaf Appeals. The Court is inclined to think
that the Subway case is unique and does not contflatdistrict courthave any roving, inherent
ability to decide which class aetis “should . . . [be] dismissed mithand” as the Seventh Circuit
suggests. Subway 869 F.3d at 557.

In any case, even at 30,000 feet, given thatQourt is allowing two of the Plaintiffs’
theories to proceed, the Coudncludes that the Court should rdismiss the case as “utterly
worthless” that “should . . . [be] dismissed ofithand.” _Subway 869 F.3d at 557. The Court
allows the case to proceed, albeit with one theory of deception dismissed.

- 175 -



The packaging’s and advertising’s “naturalédeptors do not, howevgslausibly mislead a
reasonable consumer into believing that Natural Acaartobacco is less pressed than tobacco in
other cigarettes. As the Court discusses belowralasia word with many meanings. See infra, at
188. Any meaning is, thus, context dependenteasonable consumer comes to the market with a

degree of background knowledge. See Ibarrola v. Kind, LLC, 83 F. Supp. 3d 751, 757

(N.D. lll. 2015)(Ellis, J.). Inthis case, a reasonable comer knows that tobacco undergoes
engineering processes before it is sold in citgse Such awareness is clear from visually
comparing a tobacco leaf to a aigeie. In order to mislead a reasble consumer, the descriptor at
issue must, thus, rebut the reasonable conssifo@ckground knowledge. €matural descriptor
found on Natural American cigarette’s advertisamgl labeling is not enougb negate a reasonable
consumer’s understanding that turning tobaccodigfarettes requires pressing, nor is it enough to
suggest that Natural American tobacco underg@sssgeocessing than other cigarette’s tobacco.
The term natural most often modifies “tobacco’tba Defendants’ products and advertising. See
Natural American Labeling at 64-111 on CM/ECFebacco & Water Advertisement at 114 on
CM/ECF. With that context, the natural descripgays little, if anythig, about the engineering
processes; it says something about the type of tobddwe Defendants’ other use of natural is in the
brand name: Natural American Spirit. Congiguisimilar statutes, other federal courts have
determined that brand names carry less persuasive impact on a reasonable consumer than other

product labeling._See, e.q., Miller v. Ghatati Chocolate Co., 912 F. Supp. 2d 861, 874 (N.D.

Cal. 2012)(Beeler, J.)(noting ththe Froot Loops and Crunch Bebsand names did not deceive a

reasonable consumer into believthgt those cereals contained rfeait); Shaker v. Nature’s Path
Foods, Inc., No. 13-1138, 2013 WL 6729802, at *5 (CBI. December 16, 2013)(Wu, J.)(“Aside

from the fact that the ‘OPTIMUM®’ used hereasegistered brand name, any reasonable consumer
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would understand that the wordnet a specific andbjective representation.”); Howard v. Bayer

Corp., 2011 WL 13224118, at *1 (E.Bxk. July 22, 2011)(Marshall Jr., J.)(“A reasonable consumer
of any medicine or medicine medicine-like substasuch as vitamins would not stop with the brand
name.”). The underlying rationale is that @zable consumers know that brand names are often
creative and that substantive infaton about the product is leskely to be located there.
Although conceivable that the natural teand the surrounding American Indian imagery
communicates to some consumers that Natural Barecigarette’s tobacco is less processed than
other cigarette’s tobacco, the Court concludesdhaasonable consumer would not believe that
Natural American tobacco is lesopessed from the brand name alone.

V. THE FIRST AMENDMENT DEFENSE FAILS.

The Defendants argue that the First Amendmbields them from alilability. See MTD at
20. Their First Amendment defense fails, however, for two reasons. First, the state action doctrine

precludes the claims premised contract-related theories.e&nd, the tort-related claims may

proceed, because those claims pass the Centrabhlbdtancing test. The Court considers each in
turn.
A. THE STATE ACTION DOCTRINE PRECLUDES THE DEFENDANTS’
FIRST AMENDMENT DEFENSE FOR THE PLAINTIFFS' CONTRACT-
RELATED CLAIMS, BECAUSE CONSENSUAL CONTRACTUAL
RELATIONS DO NOT IMPLICATE STATE ACTION.
“Congress shall make no law . . . abridging the freedom of speech.” U.S. Const. athend. I.

This clause -- the Free Speech Clause -- may axtshgld to liability wien otherwise illegal or

unlawful conduct implicates a party’s freedonspéech._See Marsh v. Alabama, 326 U.S. at 509

(ruling that the Free Speech Clause shielded avad@éhoWitness who distributed religious material

*2The First Amendment is applicable to thates and their statiegislatures via the
Fourteenth Amendment’s due process clause. Sgaé State Bd. of Phar. v. Virginia Citizens
Consumer Council, Inc425 U.S. 748, 749 n.1. (1976)
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on a company town’s sidewalk from criminal frass charges). “Itis, of course, [ commonplace
that the constitutional guarantee of free speicla guarantee only against abridgment by

government, federal or state.” Hudgens v. N.L.RBLU.S. at 513. Statetem, thus, is typically

a prerequisite for First Amendment protectio&ee Hudgens v. N.L.R.B, 424 U.S. at 520-21.

For most of American history, enforcing tt@mmon law was not thought to implicate state

action. _See Daniel J. SoloveNeil M. Richards, Rethinking Ee Speech and Civil Liability, 109

Colum. L. Rev. 1650, 1656 (2009)p@page v. Kansas, 236 U.S.1at overruled in part Phelps

Dodge Corp.v. N.L.R.B., 313 U.S. 177, 187 (1941)teAfhe New Deal, however, the state action

doctrine underwent a radical tsfarmation, and the Supreme Cotuted that various judicial
actions amounted to state action where, prewotlsbse actions likely would not have. See Shelley
v. Kraemer, 334 U.S. 1, 18-19 (1948)(ruling that quali enforcement of racially restrictive

covenants is state action); New York Times @ Sullivan, 376 U.S. 254, 265 (1964)(holding that

state adjudication ofléel lawsuit is stataction);_ Cohen v. Cowles Media Co., 501 U.S. 663, 668

(1991)(“Our cases teach that the aggtion of state rules of law state courts in a manner alleged
to restrict First Amendment freedoms constitutéstésaction.”). Thusas the Supreme Court has
recently reaffirmed, the Free Speech Clause “caresse\a defense in state tort suits.” Snyder v.

Phelps, 562 U.S. 443, 451 (2011). See N.A.R.®. Claiborne Hardware Co., 458 U.S. 886 n.51

(1982)(“Although this is a il lawsuit between privatparties, the application of state rules of law
by the Mississippi state courts in a manner allégeéstrict First Amadment freedoms constitutes

‘state action’ under the Fourteenth Amendnignt. The Supreme Court has also held that
promissory estoppel claim, “enforced through thecadfipower of the . . . courts,” amounts to state

action. Cohen v. Cowles Media Co., 501 U.S66#. In a similar vein, the Tenth Circuit has

determined that a dispute over property rights, which arise from positive statutory law implicates
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state action. See Cardtoons, LvCMajor League Baseball Plagekss’'n, 95 F.3d at 968. See also

L.L. Bean, Inc. v. Drake Publishers, Inc., 811 F.2d 26, 30 n.2 (1st Cir. 1987).

The state action doctrine as applied to judemdbrcement of common-law claims has limits.

See Solove & Richards, Rethinking Free SpeaxhCivil Liability, 109 Colum. L. Rev. at 1664.

For example, the Supreme Court has limited the same state action rationale in the common-law

property-law context. See Hudtgev. N.L.R.B., 424 U.S. at 51Bloyd Corp., Ltd. v. Tanner, 407

U.S. 551, 570 (1972). In Hudgens v. N.L.R.B., $wgpreme Court considered whether the First

Amendment protects union members picketing invagely owned shopping center from a threat of
criminal trespass charges. See 424 U.S. at 30&onsidering that issue, the Supreme Court
explained:
It is, of course, a commonplace that the constitutional guarantee of free speech is a
guarantee only against abridgement by goventipfederal or state. Thus, while
statutory or common law may in some sitoias extend protection or provide redress
against a private corporation or persdmovgeeks to abridge the free expression of
others, no such protection or redresgrsvided by the Constitution itself.

Hudgens v. N.L.R.B., 424 U.S.%i3 (citation omitted). In ruling #t the First Amendment did not

apply, the Supreme Court emphasized: “In addressingg#his, it must be remembered that the First
and Fourteenth Amendments safeguard the rights of free speech and assembly by limitations on
State action, not on action by the owner of pevatoperty used nondiscriminatorily for private

purposes only.” Hudgens v. N.L.R.B., 424 Uag519 (quoting Lloyd Corp., Ltd. v. Tanner, 407

U.S. at 567)._See Central Hardware CoN\..R.B., 407 U.S. 539, 547 (1972)(“The First and

Fourteenth Amendments are lintitans on state action, not actionthye owner of private property
used only for private purposes.”). The Supré&oert concluded, thus, that the First Amendment
offers no protection to the picketers, because the shopping center waseaniitgtand not “the

functional equivalent of a wmicipality.” Hudgens v. N.L.R.B., 424 U.S. at 520. But see
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Cardtoons, L.C. v. Major League Baseball Play®ss’n, 95 F.3d at 968uling that adjudicating

property rights arising fromatutory law “satisfies thstate action requirement”).
Several United States Courts of Appealsehdetermined that state action is also not
implicated when a court adjudicates a dispute betwtwo parties that arises from a consensual

contractual relationship. See, e.q., United Egaducers v. Standardd@rds, Inc., 44 F.3d 940, 943

(11th Cir. 1995)(“United Egg”). In United Egépr example, one private party to a settlement
agreement challenged the settlement agreeamehirst Amendment grounds. See United Egg, 44
F.3d at 942. The Eleventh Circuit concluded ttie state action doctrine barred the First

Amendment defense. See 44 F.3d at 943. Althoughgithat Shelly v. Kraemer “held that court

enforcement of an agreement between privategsacin, in some circumstances, be considered
governmental action,” the Eleven@ircuit cabined thatlecision to “the raal discrimination
context.” 44 F.3d at 943. It explained: “Thattps be able to entertmenforceable settlement
agreements as a means of ending controweisi@ good thing. And we, in the absence of
compelling authority, are slow to interfere withomundercut settlements admmercial disputes.”

44 F.3d at 943. The Thiircuit has similarly explained that there are two categories of state action
cases: “cases in which state courts enforced ¢ of private persons to take actions which are

permitted but not compelled by law and . . . casesich state courts enforced laws which require

or forbid certain actions to be taken.” Pavk8Mr. Ford”, 556 F.2d 132, 135 n.6a (5th Cir. 1977).

In the first category of cases “state action leenlfound when the doctrinéShelley and Barrows

[v. Jackson, 346 U.S. 249 (1953)], has been fopptiaable, and that doctrine has been limited to
cases involving racial discrimination,” and, iretbecond category of cases, “state action has been

found routinely.” _Parks v. “Mr. Ford”, 556.Zd at 135 n.6a. See Democratic Nat. Committee v.

Republican Nat. Committee, 673 F.3d 192, 204 (3d20iL2)(“Although a court’s enforcement of a
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consent decree can constitute state action @tualey. . . [the Supreme Court has declined to find
state action where the court action in question is a far cry from the court enforcement in

Shelley’)(citing Blum v. Yaretsky, 457 U.S. 9910@4-05 (1982)); Naoko Ohno v. Yuko Yasuma,

723 F.3d 984, 998 (9th Cir. 2013)(“In the contextFirst Amendment dilenges to speech-
restrictive provisiong private agreements or contracts, domestic judicial enforcement of terms that
could not be enacted by the government has mimanily been consided state action.”)

In sum, state action exists if the disputeod-related or if theights arise from a state
statute, but does not exist if the dispute affisa a contractual relainship or involves common-
law property rights, unless a non-jaidil state actor is involved af racial discrimination is
implicated. One way to conceioéthe state action test is to gtien whether consent existed for
the underlying private relationship at issue. If ylesre is no state action. If no, state action exists.

With that test in mind, the state statutoryigimplicate state action. See Cardtoons, L.C.

v. Major League Baseball Players Ass’'n, 95 FaBd®68. The unjust-enrichment claims also

implicate state action, because unjust enrichmersaftisem an absence of a consensual contractual
relationship. _See Restatement (Third) of Restitution and Unjust Enrichment § 1 cmt. b (“Unjust
Enrichment is enrichment that lacks an adequate legal basis. . . . Broadly speaking . . . [itinvolves a

transaction] that inonconsensud)(emphasis in origial). Cf. Cohen v. Cowles Media Co., 501

U.S. at 668 (ruling that a promiggeestoppel claim implicates séadction). The express warranty
claim, however, arises from a consensual contrhtladionship -- consumer contracts -- so they do
not implicate state action. The First Amendmergtefore, is not a defense for the express warranty

claims.
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B. THE FIRST AMENDMENT DOES NO T PRECLUDE THE STATUTORY
AND UNJUST-ENRICHMENT CLAIMS BASED ON THE PLAINTIFES’
THREE THEORIES, BECAUSE NATURAL AMERICAN CIGARETTES’
DESCRIPTORS ARE INHERENTLY OR ARE IN FACT MISLEADING.
The speech at issue is commercial speechmoged previously, the Supreme Court’s First
Amendment decisions have created a rough hieram¢hg constitutional protection of speech. See

Snyder v. Phelps, 562 U.S. at 452. Commercial speaalpies a middle tief protected speech,

see Zaurderer v. Office of Disciplinary Coeh®f Supreme Court of Ohio, 471 U.S. 626, 637

(1985), and the following characteristics indicatat thpeech is commercial: (i) if the speech is
contained in an advertisement; (i) if it is madighman economic motive; (iii) or if it refers to a

specific product. _See Proctor & Gamble €ddaugen, 222 F.3d at 1274. The parties agree that

the speech at issue is commercial, see MTD d&@8ponse at 18, and the Gagrees. The speech
is made with an economic motive, refers to a spepibduct, and some of it is contained within an
advertisement. See Amendment Complaint § 4B7-&0 (displaying the priradvertisements with
the contested speech); id. § 44, at 21-22 (alleging that the Defendaritseuseahs “additive-free”
and “natural” as part of an adviegment campaign to increase sales)

There is a four-part test to determine viteetthe First Amendment shields commercial
speech from governmental intervention. Firstoart must determine ‘iether the particular
advertisement is protected speeche; whether it concerns lawful &ty and is not misleading.”
Revo, 106 F.3d at 932. If the speech is inherentygading, “the speech mhg freely regulated.”
Revo, 106 F.3d at 932. If the speech is not mistepdr is only potentially misleading, the state
may regulate the speech as long as “the governoanshow that (1) it has a substantial state
interest in regulating the speech, (2) the regulaticectdy and materially advances that interest, and
(3) the regulation is no more extensive than necessary to serve the interest.” Revo, 106 F.3d at 932

(citations omitted).
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In considering the threshold inquiry -- whether the speech concerns lawful activity and is not
misleading -- there is a distinction between inherently misleading speech, in-fact misleading speech,
and potentially misleading speech. See Inre R,ME5 U.S. at 203 (“[W]hen the particular content
or method of the advertising suggests that itherently misleading or vém experience has proved
that in fact such advertising is subject to abtise States may impose appropriate restrictions.”).
Inherently misleading speech is “incapable ohiggiresented in a way that is not deceptive.” Revo,
106 F.3d at 929. In Revo, for example, the Tenth Circuit considered whether direct mailing
advertisements from a personal injury attorfiagvitably convey a false message that soliciting
lawyers are more experienced, tougher, nskiéful, and better qualified than non-soliciting
lawyers, notwithstanding the fact that the letteesrtbelves make no reference to those attributes.”
106 F.3d at 933. The Tenth Circuit concluded thanthilings could not be inherently misleading,
because the defendants “offer[ed] proof that some other qualified lawyer who could superbly
represent personal injury victsnwould nevertheless be misleaglipotential clients simply by
sending a direct mail solicitation.” 106 F.3d at 9BBus, to determine whether speech is inherently
misleading, the proper inquiry is to consideretiter there are any circumstances under which the
speech could be truthful; if it caipossibly be truthful, the speech is not inherently misleading. See
106 F.3d at 933.

“Natural,” “organic,” and “additive-free” descripts attached to Natural American cigarettes

are not inherently misleading under Central Hudsath Revo with respect to the Safer-Cigarette

Theory. Natural, organic, and additive-free do imdterently, mean healthy or safe. See Oxford
English Dictionary (online ed. 2017)(defining natuaal“[e]xisting in or derived from nature; not
made or caused by humankind™. i(defining organic as “[r]etang to or derived from living

matter”); id. (defining additive-free as “(especiailiyffood), containing no additives”). The Court
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concludes that a cigarette manufacturer could crpati&age, and sell cigarestthat were natural,
organic, and additive-free witholying. The most ready exanepis a manufacturer who grows
tobacco, wraps it up, and sells it.

The Menthol Theory, however, imposes liability inherently misleading speech. This
analysis diverges from the abobecause additive-free’s meaning ¢xis direct conflict with the
menthol’s presence in the cigarettédenthol is an additive. Thefore an additive-free cigarette
cannot have menthol. It is not possible for sother cigarette manufacturto produce a menthol
cigarette that is additive free atrdthfully advertise it as such.

To rebut that conclusion, tHgefendants argue that the mentiwhdded to the cigarette
filters, and not the tobacco, so tmiditive-free natural tobacco label is truthful, because the menthol
is not added to the tobacco. See MTD at Zhe Defendants admit, however, that, when the
cigarette is smoked, inevitably the menthol interghes with the tobacco. See June Tr. at 43:19-23
(Court, Schultz). _See June Tat 43:6-8 (Schultz). The Court concludes that this eventual
commingling makes the menthol difier inherently misleading. The Court cannot see how another
cigarette manufacturer could creatggarette with menthol in théter that never commingles with
the tobacco. The Defendants’ final argumentangtmisunderstanding calibe dispelled through a
new disclosure, see MTD at 24-25, misappreheramtierently misleading test. The Court cannot
assume in new disclosures otherwise no speexhd be inherently nsieading. Any assumed
disclosure could cure deception with a simple angtion that the inherdpimisleading speechis a
lie.

Finally, the descriptors are not inherenthysleading with respect to the Unprocessed-
Cigarette Theory. The analysis largely mirrors 8afer-Cigarette Theognalysis above. It is

possible that a cigarette manufaetucould create a cigarette, label it natural, and not subject it to
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rigorous engineering processes. As explainedjyaette company could harvest the tobacco, roll it
up without adding anything to it, and sell iAccordingly, under_Revo, that modifier is not
inherently misleading.

Those conclusions do not end the Court’s y8i8) however. A court may also forego the

remaining Central Hudson factors if the commergpaech is, in fact, misleed). See Inre R.M.J.,

455 U.S. at 203 (“[W]hen the particular contentneethod of the advertisg suggests that it is
inherently misleading or when experience has provedtfatt such advertising is subject to abuse,

the States may impose appropriate restrictionBE€gl v. Attorney Regisition and Disciplinary

Com'n of lll., 496 U.S. at 1111090)(Marshall, J. concurring)fstates may prohibit actually or
inherently misleading commercial speech entirely.”); Revo, 106 F.3d at 933 (“In addition, the Board
offers no evidence that anyone veatually deceived by Mr. Revo’s letters.”). The Court concludes
that the Plaintiffs plausibly allegbat they or others were iadt misled under thSafer-Cigarette
Theory. As the Tenth Circuit'siguage in Revo suggests, the in-tast diverges from whether a
consumer or reasonable consumer is misled undesaime theory; the stamdadere is subjective
instead of objective. The Plaintiffs allege thiad Defendants uniformigdvertise and label their
cigarettes as natural and additive-free, seeriaad Complaint ] 42-4&t 16, and have done so
throughout the Defendants’ history, see Amen@ednplaint I 44, at 21; the Natural American
Labels and Tobacco & Water Advertisement judigiabticed, support that allegation, see First JN
Motion at 1-2. The Court conclud#sat it is plausible that, becsei of the Defendants’ pervasive
advertising campaign and uniform labeling, the Ritisnwere exposed to those terms when they
purchased their Natural American cigarettes. Flantiffs also allege¢hat a study supports the
finding that “smokers . . . frequently concluded timatural’ cigarettes must be healthier or safer

than cigarettes containing chemicals.” Amendech@aint § 50, at 23 (citing McDaniel, Patricia A.
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& Ruth E. Malone, | Always Thought They Were All Pure Tobacco: American Smokers’

Perceptions of “Natural” Cigattes and Tobacco Industry Adtiging Strateqgies, 16 Tobacco

Control e7 (2007), available at http://wwwinalm.nih.gov/p mc/articles/PMC2807204/. See id.

1 52, at 24 (“*Consumers believe that cigarettes etackwith [natural, organic, and additive-free]
and similar descriptors arsignificantly more appealing, heaéthor less harmful than packages
without these descriptors.”). Arwr study which they ci@so concludes that over sixty percent of
Natural American smokers believdteir brand was less harmful thathmer cigarette brands. See

Amended Complaint § 52, at 24 (Misperceptions atHipally, the plaintiffs allege that Natural

American cigarettes are not safer or healthlean other cigarettbrands. _See Amended
Complaint § 59, at 29. Based on the foregoing dliegs, the Court concludes that it is plausible
that the named plaintiffs were deceived into befigithat Natural Americans cigarettes were safer
or healthier than other cigarettedbecause of Natural Amerigbranding and advertising. See
Amended Complaint 1 12-23, at 4-11. The ailsiag and labeling disclosures do not undermine
this conclusion, because there isawidence that the plaintiffs read those disclosures. Moreover,
even if they had read them, tlisclosures speak only to the “nadditive” modifier and not to the
“organic” or “natural’ terms. Natural Amean Labeling at 64-111 on CM/ECF; Tobacco and
Water Advertising at 114 on CM/ECF.

Assuming that the Defendants’ representatioissa-vis the Menthol Theory were not
inherently misleading, they welia fact misleading. Menthatigarettes were also uniformly
advertised and packaged as “additive-free.” Aaended Complaint {1 42-43, at 16. See also Dark
Green Label; Green Label. As explained abtiveterms menthol and “additive-free” are at odds.

The Court concludes itis plausible that the gifiswere deceived pursuant to the Menthol Theory.
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The Court also concludes trtae Plaintiffs were deceived pursuant to their Unprocessed-
Cigarette Theory. The Unprocedsgigarette Theory’s nub is thidie term natural suggests that
Natural American cigarettes are subjected to famgmeering processes than other cigarettes. The
Amended Complaint lacks allegations that the plaintiffs believed that Natural American cigarettes
were less processed than other cigarettes. See Amended Complaint 1 12-23, at 4-11. Nevertheless,
the Court concludes that it is plausible thattdren “natural” alone would lead these particular
plaintiffs, although not a reasonable consumeihéleve that Natural American cigarettes are
subjected to fewer engineering pesses than other cigarettes.

C. THE FIRST AMENDMENT DEFENSE AL SO FAILS, BECAUSE EACH OF

THE PLAINTIFFS’ THEORIES SA TISFIES THE CENTRAL HUDSON
TEST.

Assuming that the three theories are not infiyeor factually mistading, those theories

satisfy Central Hudson'’s intermediate scrutinyshadd. If speech is potentially misleading or not

misleading, the state may regulate the speech asf'tige government can show that (1) it has a
substantial state interest in regulating the speerthé2egulation directly and materially advances
that interest, and (3) the regutatiis no more extensive than necessary to senetédrest.” Revo,

106 F.3d at 932 (citations omitteddee Central Hudson, 447 U.S. at 564.

When adjudicating the Central Hudson test, $lupreme Court and the Tenth Circuit have

identified several substantial gowenental interests in regulag speech. See Central Hudson, 447

U.S. at 568 (ruling that the government has a substantial governnieteiast in energy

conservation); Florida Bar v. Went For It, Irg15 U.S. 618, 625-26 (1995)(klohg that “protecting

the privacy and tranquilityf personal injury victims antheir loved ones against intrusive,

unsolicited contact by lawyers” is a substantialriegé); Utah Licensed Beverage Ass’'n v. Leauvitt,

256 F.3d 1061, 1070 (10th Cir. 2001)(holding thatpoting temperance and supplying revenue are
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substantial governmental interests). In the tobacco context, the Supsanmé43 recognized that
there is a substantial governmental interestawgmting minors from using tobacco. See Lorillard

Tobacco Co. v. Reilly, 533 U.S. 525, 555 (200Unlike rational basis review, the Centklidson

standard does not permit [a court] to supplaatgrecise interests putrieard by the State with

other suppositions.” Florida Bar v. Went Faiiic., 515 U.S. 618, 624 (29)(quoting Edenfield v.

Fane, 507 U.S. 761, 768 (1993)).
The Plaintiffs argue that there is a substhgbaernmental interegt protecting consumers
from misleading speech, see Respa@isk9, 21, and the Court agreesattthis interest suffices, see

Central Hudson, 447 U.S. at 564; Zauderer v. Offid@isciplinary Counsebf Supreme Court of

Ohio, 471 U.S. at 650. The Defards argue that there is no staogial interest in preventing
deception under the Unprocessed-Cigarette Theecguse the term “natural” has no ascertainable
meaning._See MTD at 28. The Defendants continaiethe only way there could be a substantial
interest in regulating that term would be if thexan interest in prohibng every manufacturer of
natural products._See MTD at 28. The Caumcludes, however, théte government has an
interest in regulating a worditli an underdeterminate meaning. Although perhaps less dangerous
than representations that are demonstrably falsejs with many meanings unclear meanings
have a capacity to misledskcause consumers can intetgghem in ways thato not reflect reality.

Central Hudson’s next step -- determinindpether the speech restriction directly and

materially advances the asserted government interest -- requires more than just “mere speculation or

conjecture” that the speech restriction will advaheanterest, Lorillard Tobacco Co. v. Reilly, 533

U.S. at 555. “[R]ather, a governmental body seetdrgpstain a restrictioon commercial speech

must demonstrate that the harms it recites are reéhanitk restriction will irffact alleviate them to
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a material degree.” Lorillarfliobacco Co. v. Reilly, 533 U.S.3%5 (quoting Greater New Orleans

Broadcasting Assoc., Inc. v. United States, B23. at 188). To satisfy the third step,

[w]e do not, however, require that “empirical data come . . . accompanied by a surfeit
of background information. ... [W]e Y& permitted litigants to justify speech
restrictions by reference to studies an@aotes pertaining tdifferent locales
altogether, or even, in a @applying strict scrutiny, tustify restrictions based
solely on history, consensus, and “simple common sense.”

Lorillard Tobacco Co. v. Reilly, 533 U.S. at 555 (tjog Florida Bar v. Went For It, Inc., 515 U.S.

at 628). In_Lorillard Tobacco Co. v. Reilly,rfexample, the Supreme Court concluded that a

regulation banning smokeless tobacco advegisvithin 1,000 feet ofschools advances a
governmental interest in proteéty minors from using tobaccbecause many studies support the
proposition that minors’ smokeless tobacco use has increased, and other studies demonstrate a link
between advertising and a demand for smokeless tobacco products. See 533 U.S. at 557-61.
Similarly, here, the Plaintiffs have alleged that several studies indicate that consumers
connect natural, organic, and additive-free with a healthier product, see Amended Complaint { 50-
54, 23-27, so implementing an injunction requirthg Defendants to remove those terms or
awarding money damages, which would likely leathe Defendants remang or modifying those
terms, would advance the government’s intergstatecting consumers fromahdeceptive speech.
Comparable reasoning holds truétia Menthol and Unprocessed-Cigarette Theory contexts as well,
because removing or modifying the additive-free and natural terms directly targets the deception and
would relieve it entirely. A consumer would not beédhat a cigarette is additive-free or natural
without those terms presentThe Defendants contend, howevérat money damages or an
injunction do not materially advance the intri@ protecting consumers from deception, because:
() the pre-existing disclosures cure any deceptibather Natural American cigarettes are safer or

healthier; and (ii) the menthtabeling puts menthol purchasersratice that they are purchasing
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cigarettes with additives, even though the cigarettedabeled with “no additives.” In sum, they
argue that there is no deceptidtegarding the pre-existing disclosg, again, the disclosures refer
only to the “no additive” descriptor, and not the “organic” or “natural” descriptors, so an injunction
or damages would still materiallylvance the government’s interestlissuading deception arising
from the natural and organic adjges. Moreover, while disclosures or disclaimers usually dispel
some deception, some representations are steading that disclaimers cannot dispel the

misleading information, see Pearson v. Slaalab4 F.3d 650, 659 (D.C. Cir. 1999), and some

disclosures’ size and placement limit theireetiveness, see F.T.C. v. Brown & Williamson

Tobacco Corp., 778 F.2d 35, 43 (D . 1985)(“This fine-print legend, moreover, often appears in
virtually illegible form, placed in an inconspicuar@ner of Barclay advertisements.”). The Court
concludes that, in light of the disclosures’qament underneath the barcode and divorced from the
Surgeon General’s warning, money damages orjanction would materi#y advance the state’s
interest even as to the “additive-free” terracause a substantial number of consumers would not
think to look there for that disclosure, or woulot even see the disclaimer until after they were
deceived into paying a premium for Natural Americeyarettes. The Defendants’ menthol labeling
argument fails, because it assumes that a majofritgenthol purchasers are so secure in their
knowledge that menthol is an additive that an egprepresentation to the contrary does not mislead

them into thinking that menthol is not an additive.

**The Court notes here that many menth@rsisire young, inexperienced smokers. See
Michael Freiberg, The Minty Tastof Death: State and Local Options to Regulate Menthol in
Tobacco Products, 64 Cath. U. L. Rev. 949, 951 (2015)(“Menthol is consumed by nearly half of all
youth smokers.”)(citing National Sugy on Drug Use and Health, UseMénthol Cigarettes, at 2-3
(2009) available dittps://archive.samhsa.gov/data/2k9/134/134MentholCigarettembtimg that
“[plast month use of menthol cigarettes was ntikiedy among smokers whoasted in the past 12
months than among longer term sraK)). The Court concludesathmenthol smokers’ relative
youth or inexperience makes it more likely that gowental interference @uld materially advance
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In considering the final facter that the regulation is no more extensive than necessary to
serve the governmental interest -- the Supremet®as cautioned that it is not a “least-restrictive-

means requirement.” Board of Trustees ofeStativersity of New York v. Fox, 492 U.S. 469, 478

(1989). Rather, as “commercial speech [enjoy¥ighided measure of protéon, commensurate with
its subordinate position in the scale of First&rmdment values,” the “ample scope of regulatory
authority suggested . . . would be illusory if it wetbject to a least-restrictive-means requirement,

which imposes a heavy burden on the State.” Boafdustees of State University of New York v.

Fox, 492 U.S. at 477 (alterationanginal). The money damagesjteested meet this requirement.
Money damages encourage the Defendants toadddional disclosures anove their current
disclosures to a more prominent location, lest theegxposed to additionability. Yet moving or
adding disclosures might not be enough to fskyve the governmentaiterest in protecting

consumers from the deceptions at issue, See Pearson v. Shalala, 164 F.3d at 659 (holding that some

deceptions are so misleading that explawyattisclosures do not cure the decepti®y, an
injunction, depending on whether the deceptive speeglibeeured by disclosures, might also meet
this requirement, see In re R.M.J., 455 U.S. at Za3his stage in thétigation, theCourt cannot
decide on the pleadings alone whether an injanatiould be more prohibitive than necessary, but it
is plausible that it would not beAccordingly, the Court concluddhat the Plaintiffs’ deception

theories meet the Central Hudson standard,the First Amendment is no bar to their case.

VI. THE STATE STATUTES’ SAFE HARBORS, EXCEPT FOR ILLINOIS’ DO NOT
BAR RELIEF.

The Defendants contend that the state statimedPlaintiffs invokeare subject to safe

harbors, which protect conduct tiiedleral law or policy authorizésom liability. See MTD at 31.

their stated goal of dispelling deception, becausmger and inexperienced smokers are less likely
to know what menthol is.
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They contend that the Consent Order authorizedéiscriptors challenged, the Plaintiffs’ claims
are barred. See MTD at 31. Theu@tawoncludes that the lllinois stags bar the Plaintiff's claims
insomuch as they are premised on the “additiee-fdescriptor, but the remaining state statutes do
not.

A. CALIFORNIA’S SAFE HARBOR DOES NOT BAR RELIEF.

The Supreme Court of California has determinatltthe UCL is subject to a safe harbor that,
“[i]f the Legislature has permitted certain conductansidered a situation and concluded no action
should lie, courts may not override that determarati Cel-Tech, 973 P.2d &41. “To forestall an
action under the unfair competition law, anothevsion must actually ‘bar’ the action or clearly
permit the conduct.” Cel-Tech, 973 P.2d at 541. “There is a difference between (1) not making an
activity unlawful, and (2) making #t activity lawful.” Cel-Tech973 P.2d at 541. Since Cel-Tech,
California Courts and federal courts reviewing California law have exteneledfighharbor doctrine

to CLRA and California’s Faés Advertising law._See Pantev. MillerCoors LLC, No. 15-1204,

2015 WL 6455752, at *4 (S.D. Cal. @ber 26, 2015)(Curiel, J.); Lopez v. Nissan N. Am., Inc., 135

Cal. Rptr. 3d 116, 134 (Cal. Ct. App. 20%1).

In Cel-Tech the Supreme Court of California expéd that “the Legislate’s mere failure to
prohibit an activity does not prevent a court friinding it unfair,” and that, conversely, “courts
may not use the unfair competition law to condections the Legislatumgermits.” Cel-Tech, 973

P.2d at 542. The question in this case is whetlee€tnsent Order permitsetidlescriptors at issue

**The Supreme Court of California has not deieed whether the safe harbor should be
extended to the CLRA and Califoa’s False Advertising Law.The Court concludes that the
Supreme Court of California would extend the dadebor to those two laws, because the great
weight of authority interpretinthose laws has extended the d&ebor to them, and the Supreme
Court of California’s rationale for creating a shébor to the UCL, i.e., the UCL’s sweeping scope
cannot be used to contradict the Legislature’s express legislation to the contrary, applies with equal
force to the CLRA and the False Advertising Law.
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or prohibits them. California caselaw provides ligiledance on that distinction, but the test appears
to be one of degree and context. For examiglgislation expresslimmunizing conduct from
liability amounts to permission, whereas a roblbanys failure to prohiii murder does not amount
to permission to commit murder. See CeldT,e@73 P.2d at 541. HeregtlConsent Order is an
agreement that, subject to certain conditions,RIC will not bring an enforcement action. The
Consent Order is, thus, not as clearly permisas/éhe express immunity from suit is, but it also
diverges from the robbery example, because therdyears directly on tHaefendants’ actions.
Bearing that test in mind, tl@ourt concludes that the Sepne Court of California would
rule that the Consent Order does not authatize Defendants’ allegedly misleading conduct.
Although the context suggaeghat the Consent Order permite ttescriptors, the Consent Order’s
degree of permission is dispositive. As alteaxplained, the Consent Order does not expressly
authorize conduct; it states only that the agentlynot to bring an enforcement action. An
agreement not to enforce conveys, at best, a mmifauel of approval and, at worst, indifference.
Moreover, a consent order is far madragile than express legislative authorization. Agencies might
disagree, as the FDA and FTC have in this cagee@gency may later change its position for some
other reason. Accordingly, amgreement not enforce does not amount to permission. This

conclusion is in accord with other federal and&g&ipreme Court caseSee, e.g., United States v.

Philip Morris USA Inc., 566 F.3d 1095, 1125 (D.Cr.Q009)(“Although the FTC never prevented
Defendants from using misleading destors, ‘agency nonenforcementafederal statute is not the
same as a policy of approval.”)(quoting Alttla555 U.S. at 89); Aspiall Il, 902 N.E.2d at 424-26
(citing Altria 11, 555 U.S. at 89 n.13). The Coudrzludes, thus, that the UCL'’s, the CLRA’s, and

California’s false advertising law’safe harbors do not bar relief.
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B. COLORADO'S, FLORIDA'S, MASSA CHUSETTS’, MICHIGAN'S, NEW
JERSEY'S, NEW MEXICO’S, NEW YORK'’S, NORTH CAROLINA’'S, AND
WASHINGTON'S SAFE HARB ORS DO NOT BAR RELIEF.

The Defendants also contend that Coloradwrjé, Massachusettglichigan, New Jersey,

New Mexico, New York, North Carolina, and Wastjion law bar relief for kgely the same reason
that California law does. See MTD at 32-39. Eactmos$e states provides a safe harbor similar to
California’s. See Colo. Re€ode § 6-1-106(1)(a); Fla Stat. § 501.212(1) Mass. Gen. Laws. Ch.
93A, 8 3; Mich. Comp. Laws 8§ 445.904(1)(a)nhelledo, 696 A.2d at 554; N.M. Stat. Ann. 8§ 57-

12-7; N.Y. Gen. Bus. Law § 349(d 350-d;_Ellis v. Norther Sta€o., 388 S.E.2d at 131; Wash.

Rev. Code § 19.86.170. After considering the st&egreme Court caselaw on their respective safe
harbors, the Court concludes tltlaése safe harbors do not apfay largely the same reasons it
concluded that the California sdfarbors did not apply. The Coudnsiders each state briefly in
turn.

1. Colorado Law Does Not Bar Relief.

The CCPA does not apply to “[c]oact in compliance with the orders or rules of, or a statute
administered by, a federal, state, or local govemai@gency.” Colo. Rev. Code § 6-1-106(1)(a).
The Supreme Court of Colorado has ruled that, “gikierbroad remedial ppose of the CCPA,” the
safe harbor “exempts only those actions that ‘ar compliance’ with other laws” and that
“[clonduct amounting to deceptive anfair trade practicehiowever, would not appear to be in

‘compliance’ with other laws.”__Showpiece Hog€orp. v. Assurance Co. of America, 38 P.3d at

56. That ruling suggests that unfair or deceptiweduct never meets the safe harbor exception.
Even if, however, the safe hariemot so narrow, the reasoning applicable to the California safe
harbor applies here, too. As thepgeme Court of Colorado explained

the purpose of the exemption is to insuia thbusiness is not subjected to a lawsuit
under the Act when it does something requilvg law, or does something that would
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otherwise be a violation of the Act, but which is allowed under other statutes or
regulations. It is intendeb avoid conflict between s, not to exclude form the
Act’s coverage that is regulateég another statute or agency.

Showpiece Homes Corp. v. Assurance Co. of Acai838 P.3d at 56. Compliance with a Consent

Order, which represents that a federal agemay agreed not to enforce a statute, does not
demonstrate that conduct is allowed under the Attdemonstrates only that which it represents,
namely, that, subject to certain condition®g, #yency will not enforce the statute.

2. Florida Law Does Not Bar Relief.

FDUTPA does not apply to “[a]n act or practice required or specifically permitted by federal
or state law.” Fla Stat. § 501.212(1)The Supreme Court of Floachas not interpreted the Safe
Harbor’'s bounds. The Court concludes thatpiffconted with the issuehe Supreme Court of
Florida would rule that an agreement not to enforce does not amount to “specifically permit[ing]”
conduct. Fla Stat. 8 501.212(1). The Defendaméztihe Court to two fieral cases and a state
case for the opposite conclusion, thdse cases are inapposite, becalnsg deal with an express

authorization and not an agreement not to enfoBae MTD at 33 (citig Pye v. Fifth Generation

Inc., No. 14-0493, 2015 WL 5634600, at *4 (N.D. Baptember 23, 2015)(Hirkl| J.); Prohias v.

Pfizer, Inc., 490 F. Supp. 2d 1228, 1234 (S.D. E@.7)(Jordan, J.); Prohias v. AstaZeneca Pharm.,

L.P., 958 S0.2d 1054, 1056 (Fla. Dist. Ct. App. 2007)).

3. Massachusetts Law Does Not Bar Relief.

Mass. Gen. Laws. Ch. 93A has a safe harboiciwteads: “Nothing irthis Chapter shall
apply to transactions or actiontherwise permitted under lawsadministered by any regulatory
board or officer acting under staduny authority of the commonwealtti the United States.” Mass.
Gen. Laws. Ch. 93A, § 3. In a factually similaseathe Supreme Judicial Court of Massachusetts

determined that an FTC consent order only enjotoeduct and, therefore, “the defendants point to
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nothing approaching a showing that the FTCradétively permitted the use of descriptors.”
Aspinall II, 902 N.E.2d at 425. The Court cambks that the Supreme Judicial Court of
Massachusetts would rule similarly here.

4. Michigan Law Does Not Bar Relief.

The MCPA does not apply to “transaction[sjconduct specifically authorized under laws
administered by a regulatory board or officer ragtunder statutory authority of this state or the
United States.” Mich. Comp. Laws 8§ 445.904(1){#)e Supreme Court of Michigan has not given

clear guidance on the safe harbor except thauat's focus should be directed at whether “the

transaction at issue, not the alleged miscondutgpexifically authorized.”_Smith v. Globe Life
Ins. Co., 597 N.W.2d at 37. Accordingly, theu€t cannot properly foauon whether the purported
deception was authorized, but &t must properly focus on whether the labeling and advertising
was specifically authorized. With that onfjuidance in mind, the Cdurconcludes that, if
confronted with the issue, the Supreme Coumathigan would rule that an agreement not to
enforce does not amount to “specifically tlariz[ing]” conduct. Mich. Comp. Laws

§ 445.904(1)(a). The federal case that the Defdrddte is unpersuasive, because its conclusion
rests on the “FTC’s regulatory scheme impliedlshauz[ing]” the descripirs a cigarette company

used._Flanagan v. Altria Group, Inc9R5-71697, 2005 WL 2769010, at *6 (E.D. Mich. October

25, 2005)(Edmunds, J.). The statute does not cqiagenimplicit authoriation, only specific
authorization._See Mich. Comp. Laws 8§ 445.904(1)¢9reover, even if the statute encompassed
implicit authorizaton, the Court concludes ththe Supreme Court of Migdan would not read its
safe harbor so expansively to exclude MCP#&irak merely because the federal government had

regulated in the are3.

**The Court also notes that thagBeme Court, in Altria Il,rejected the reasoning used in
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5. New Jersey Law Does Not Bar Relief.

The NJCFA is subject to adicially created exeption. _See Lemelledo, 696 A.2d at 554.
There is a “presumption that the CFA appliesaeeted practices, even in the face of other existing
sources of regulation.” Lemelled896 A.2d at 554. “In order to ok@me the presumption that the
CFA applies to a covered activitycaurt must be satisfied . . . that a direct and unavoidable conflict
exists between application of t&&A and application of the othergulatory scheme or schemes.”
Lemelledo, 696 A.2d at 554. “We stress that thelmimhust be patent and sharp, and must not
simply constitute a mere possibility of incoatibility.” 696 A.2d at 554. “If the hurdle for
rebutting the basic assumption applicability of the CFA tocovered conduct is too easily
overcome, the statute’s remedial measureg bearendered impotent as primary weapons in
combatting clear forms of fraud simply becauseghmudulent practices happen also to be covered
by some other statute or regiida.” Lemelledo, 696 A.2d at 554. ¥&in this precedent, the Court
concludes that an agreement nagidorce does not conflict withéiNew Jersey CFA so “patent[ly]
and sharp[ly]” as to bardbility. Lemelledo, 696 A.2d at 554.

6. New Mexico Law Does Not Bar Relief.

The NMUPA shields “actions or transactiaxgressly permitted under laws administered by
a regulatory body of New Méco or the United States.” N.Nbtat. Ann. 8 57-12-7. In interpreting
that provision, the Supreme Court of New Mexi@as held that “expressly” means “directly and

distinctly stated or expresseather than implied oteft to inferencé.Truong v. Allstate Ins. Co.,

2010-NMSC-009, { 38, 227 P.3d at 83 (emphasigriginal)(citation omitted). In Truong v.

Allstate Ins. Co., the Supreme Cbaf New Mexico concluded that the Superintendent of Insurance

did not “expressly permit” a form of claims hamdjiwhere the Superintendagitinsurance stated

Flanagan v. Altria Grp., Inc., albeit in its pregton analysis and nat a MCPA analysis.
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“only that the claims appear@ave been handled properly and thatlaims handling abuses were
noted,” and that these statements were not the sa “an affirmative finding of proper handling.”
2010-NMSC-009, 1 39, 227 P.3d at 83. Given that pextethe Court concludes that the Supreme
Court of New Mexico would rul¢hat an agreement not toferce does not amount to express
permission, because it requires an inference.

The New Mexico False Advertisy Law notes that “it shall keecomplete defense that the
advertisement is subject to and complies with rules and regulations of, and the statutes
administered by the federal trade commission MNstat. Ann. 8 57-15-4. The Supreme Court of
New Mexico has not construed this exception, im@s any other court. The Court concludes,
however, that the Supreme Court of New Mexiamuid rule that the safiearbor does not apply
where the rule or regulation is only an agreement not to enforce.

7. New York Law Does Not Bar Relief.

N.Y. Gen. Bus. Law 8§ 349(@nd N.Y. Gen. Bus. Law § 350-d preclude suit for conduct that
“is subject to and complies with the rules and ratjohs of, and the statutes administered by the
federal trade commission.” N.Y. Gen. BuswL8 349(d); N.Y. Gen. Bus. Law 8§ 350-d (quoted
language in both). The Court of pgals of New York has not interpreted either of those statutes nor
could the Court locate New York Supreme CoAgipellate Division caseinterpreting the safe
harbors. Several New York federal courts, howewere reasoned that thdesharbors cover “rules

and regulations,” which does nimiclude informal agency actionSee,_e.g., Greene v. Gerber

Products Co., F. Supp. 3d__, 2017 9827583, at *21-22 (E.D.N.Y. 2017)(Brodie, J.). Atleast
one other New York federal court has concludeat the safe harbor analysis overlaps with a

constitutional preemption analysis. S&tewart v. Riviana Foods, Inc., N0.16-6157, 2017 WL

4045952, at *4-5 (S.D.N.Y. September 11, 2017)(Rgrdign The Court concludes that, if
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confronted with the issue, tl@ourt of Appeals of New York auld adopt the reasoning of those
federal courts and rule that ther@dent Order is not a rule or regidat or that an agreement not to
enforce a federal statute does not meettmeluct required for the safe harbor.

8. North Carolina Law Does Not Bar Relief.

In Ellis v. Northern Star Co., the Supremeu@ of North Carolina recognized that, “[i]n

limitation, we have held that certain transactionsaaly subject to pervasive and intricate statutory
regulation, such as securities transactions, werateoided by the legislateito be included within

the scope of [N.C. Gen. Stat. § 75-1.1].” BlliNorthern Star Co., 3&88.E.2d at 131. Although the

cigarette industry has been subject to regulatienCourt declines to extend this limited exception
to an industry that, to the Court’s knowledge, no N@arolina court has exempted from the statute.
Moreover, the Court concludes itislikely that the Supreme Cdwf North Carolina would extend
the doctrine in a context thiite Supreme Court has rejected in the preemption field.

9. Ohio Law Does Not Bar Relief.

Ohio Rev. Code Ann. 8 1345.02(A) is inapplicaliléa violation wasan act or practice
required or specifically permitted by federal trade commission orders.” Ohio Rev. Code

Ann. 8 1345.11. In Marrone v. Philip Morris USA, Inc., the Supreme Court of Ohio noted that the

“Ohio’s consumer-protection laws defer to Fp@nouncements,” but iboicluded that, “although
the FTC is well aware of the years of litigatiomdalebate over cigarette manufactures’ marketing
strategies, . . . it appears that the FTC has erefibrmitted nor forbidden characterizations like

‘low’ tar.” Marrone v. Philip Morris USA]nc., 850 N.E.2d at 38. With that conclusion it

implicitly recognized that an FTC consent order enjoining descriptor use, unless disclosures

accompany the descriptodnes not permit descriptor use. Marrone v. Philip Morris USA, Inc., 850

N.E.2d at 38 (citing Flanagan v. Altria @p, Inc., 2005 WL 2769010, at *3-5). The Court is
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concludes that, although the holding is dicta, tingr&me Court of Ohio would follow its conclusion

from Marrone v. Philip Morris USA, Inc. and rule that the Consent Order does not permit the

descriptor use here.

10. Washington Law Does Not Bar Relief.

The WCPA does not apply “to amhs or transactions otheise permitted, prohibited or
regulated under laws administet®d. . . any other regulatory body or officer acting under statutory
authority of this state or the United Stategvash. Rev. Code § 19.86.170. The Supreme Court of
Washington has statedattt[e]xemption under the ConsumeioRction Act is aplied only after
determining whether the specific action is permitted, prohibited, regulated or required by a

regulatory body or statute¥ogt v. Seattle-First NaBank, 817 P.2d 1364, 1370 (Wash. 1991)(en

banc). It has also noted ttaat “[o]verly broad cortsuction of ‘permission’ may conflict with the
legislature’s intent that the Camser Protection Act be liberallyoostrued so that its beneficial

purposes may be served.” Vogt v. Seattle-Firdt Rank, 817 P.2d at 1370The test articulated

was whether under the circumstances of a particase, state law stands as an obstacle to the

accomplishment and execution of the full purposekabjectives of Congress.” Vogt v. Seattle-

First Nat. Bank, 817 P.2d at 1371. Based on thetqatent, the Court concludes that the Supreme

Court of Washington would rule that an agreement not to emfdoes not amount to permission
under the safe harbor nor does the state ststiutel as an obstadiethe FTC’s purpose.

C. ILLINOIS SAFE HARBORS BAR RE LIEF FOR CONDUCT THE CONSENT
ORDER SPECIFIES.

Although the Court concludes broadly that tfm&ent Order does not dsliah a safe harbor

for the Defendants’ conduct under other Statew, ldne Supreme Court dflinois dictates a
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different outcome® Under lllinois law, the IFCA does napply to “[a]ctions or transactions
specifically authorized by laws administereddoy regulatory body or offer acting under statutory
authority of this State or the United States.” 8L3Comp. Stat. 505/10b(1). Also under lllinois
law, the IUDTPA does not apply to “conduct in cdiapce with orders or rules of or a statute
administered by a Federal, state or local governmhagency.” 815 Ill. Comp. Stat. 510/4(1). In

Price v. Philip Morris, the Supreme Court of lllis@oncluded that an FT&édnsent order enjoining

the use “low,” “lower,” “reduced,” and othemsilar words “so long as the descriptive terms are
accompanied by a clear and conspicuous disclosure of the ‘tar’ and nicotine content” barred a
plaintiff's claim under 815 llIComp. Stat. 505/10b(1) and under 8L.8Jomp. Stat. 510/4(1) -- the

two safe harbors. Price v. Philip Morris, 848 NdEat 50, 53. The Court concludes that Price v.

Philip Morris controls the lllinois’ claims oabme. The Consent Order, however, governs only
Natural American cigarette’s adwising and not its labeling. Acatdingly, the Court dismisses the
Plaintiffs’ lllinois claims to the extent that thaye premised on the theory that the terms “natural”
and “additive-free” in the Defendants’ advertisingl®ad a reasonable consumer into believing that
Natural American cigaretseare safer or healthier than other cigarettes .

D. THE COURT DISMISSES IN PART THE IUDTPA CLAIM AND THE OHIO
STATUTORY CLAIMS FOR INDEPENDENT STATE REASONS.

The Defendants argue that the PlaintifédDTPA, TCCWNA, OCSPAand ODTPA claims
fail for independent state reasoii$ie Court concludes that the Plaintiffs have adequately pled their

TCCWNA claim, but that the other three claifag. The Court considers each claim in turn.

**The Court disagrees with thatrt's conclusions for the reasoarticulated in its analysis
under California law, but is nevertheless bobgdhe Supreme Court of lllinois.
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1. The IUDTPA Claim for Injunctive Re lief Fails, Because the Plaintiffs
Will Not Suffer a Future Harm From the Deception at Issue.

The Defendants argue that the Plaintiffglici for injunctive relief under IUDTPA fails,
because the Plaintiffs cannot gkelikelihood of future harm to themselves. See MTD at 49-50.
According to the Defendants, ndhat the Plaintiffs know of théeception, the Defendants’ sales
and marketing practices cannot ever harm tlagain. _See MTD at 50. In so arguing, the
Defendants rely on several cases, including\ae®@ Circuit decision, which ruled that, under
IUDTPA, “[s]ince [the plaintiff] is now aware ofljie defendant’s deceptive] sales practices, he is
not likely be harmed by the practices in the futfuaed, therefore, the platiff “is not entitled to

injunctive relief.” Camasta v. Jos. A. Banko@liers, Inc., 761 F.3d 73240-41 (7th Cir. 2014).

See MTD at 49-50 (citingliano v. Louisville Distilling @®., LLC, 115 F. Supp. 3d 921, 928 (N.D.

ll. 2015)(Aspen, J.); Robinson v. Toyota Motoredit Corp., 735 N.E.2d 724, 735 (lll. App. Ct.

2000)); Reply at 24-25.

IUDTPA provides that “[a] person likely to lamaged by a deceptive trade practice of
another may be granted injunctive relief upon tettmas the court considers reasonable.” 815 IlI.
Comp. Stat. 510/3. The Supremeu@®f lllinois has agreed with the Defendants’ reasoning and
has ruled that plaintiff consumers who knowtlué purported deception “can avoid it,” and, thus,
“are not persons who are likely to be damagethbylefendants’ conducttine future.”_Glazewksi

v. Coronet Ins. Co., 483 N.E.2d 1263, 1267 (lll. 1985)(quotations omitted)(concluding that the

“plaintiffs are not eligible foinjunctive relief’). See Broakv. Midas-International Corp., 361

N.E.2d 815, 821 (lll. App. Ct. 1977)(“Whatever hapfaintiff may suffer from the advertisements
has already occurred. The trial court, thereforeama®ct in ruling that such practices by defendant

are not likely to damage plaintiff.”); Kljech v. Whirlpool Cop., No. 15-5980, 2015 WL 8481973,

at *4-5 (N.D. lll. December 10, 2015)(Eve, J.).
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The Plaintiffs counter that, although the class representatives kilogvdgception, putative
class members can still be deceivedl they still have standing soie. _See Response at 55 (citing

Leiner v. Johnson & Johnson Consumer.Cbi®. 15-5876, 2016 WL 128098t *1 (N.D. IIl.

January 12, 2016)). The Court concludes thattipee®ne Court of lllinois wuld not agree with the

Plaintiffs. Although not expresstonsidering the argument, @lazewki v. Coronet Ins. Co., the

Supreme Court of lllinois considered class-actiepresentatives’ suit for injunctive relief and
determined that, because the representative plaintiffs knew of the deception, injunctive relief was

foreclosed. See Glazewkiv. Coronet Ing.,@83 N.E.2d at 1267. Leiner v. Johnson & Johnson

Consumer Cos. does not bind the Court, and, éveébound the Court, # case is inapposite,
because it pivots on Article Ill standing requirements to bring a suit for injunctive relief under

IUDTPA. See Leiner v. Johnson & Johnson Consu@ps., 2016 WL 128098, &t. In contrast,

the Defendants here argue thatRteantiffs have not sufficientlpled one of IUDTPA'’s elements,
i.e., likelihood of future harmY. Accordingly, the Court dismisses the IUDTPA claim, lllinois Count
I, for injunctive relief.

2. The Plaintiffs Have Adequately Pled their TCCWNA Claim, Because
They Have Plausibly Alleged a Preitate Violation Under the NJCFA.

The Defendants argue that the Plaintiffs’ QWNA claim fails, because they have not

alleged a predicate statutory violation. SeeDMat 50. They contend that the only predicate

>"The Court notes the Plaintiffs’ argument that lllinois’ courts’ interpretations gut the statute,
because a plaintiff suing under IUDTPA will alwagsow of the deception by the time he brings
suit, so will never qualify for injunctive relief. That conclusion is false, because some deceptive
conduct leads to repeated, hard-to-verify harnth as deceptive billing pctices._See Brennan v.
AT&T Corp., N0.04-0433, 2006 WL 306755, at *5 (S.D. February 8, 2006)(Herndon, J.). As
that court reasoned, although ansomer might recognize incoatecharges once, it is not
guaranteed that the consumer will recognize incooteatges in the future. See Brennan v. AT&T
Corp., 2006 WL 306755, at *5 (“Although it is trileat Crawford recognized the Defendant’s
charges in the past, she may not be so fortunatee future -- particularly when a charge may
appear as nothing more than one line imatley phone bill from @other provider.”).
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possible is the Plaintiffs’ NJCFA claim and, becatlse Plaintiffs fail to demonstrate that the
Defendants’ representations would deceive a reéd®eansumer, that predicate claim fails. See
MTD at 51. The Court concludelspwever, that the Plaintiffisave plausibly alleged a NJCFA
violation, see supra 163-77, so flaintiffs TCCWNA may proceed.

3. The Plaintiffs have not Pled O€PA’s Substantive Notice Requirement,
so the Court Dismisses the OSCPA Claim.

Under the OSCPA, a consumer qualifies forslastion relief only when a supplier acts in

the face of prior notice that its conduct was dégep See Marrone v. Philip Morris USA, Inc., 850

N.E.2d at 34, 38 (citing Ohio Rev. Code Ann. § 1345.0Q(BlJhe prior notice may be in the form
of (1) a rule adopted by the Attorney Generalor.(2) a court decision made available for public

inspection by the Attorney General.” Marrondhilip Morris USA, Inc., 850 N.E.2d at 34. Fora

court decision to qualify as Notice, the prior calatision must be substantially similar to the cause

of action brought._See MarroneRhilip Morris USA, Inc., 850 N.E. at 36, 38 (“Cases that involve

industries and conduct very diffettefrom the defendant’s do nptovide meaningful notice of

specific acts or practices that \até the CSPA.”). The requisitetia® must be in the plaintiffs’

complaint._See Volbers-Klatiov. Middletown Mgt., Inc., 29 N.E.2d 434, 502 (Ohio 2010); Inre

Porsche Cars N. Am., Inc., 880 F. Supp. 2d 801, 868 (S.D. Ohio 2012)(Frost, J.); Johnson v.

Microsoft Corp., 802 N.E. 2d 712, 720 (Ohia &pp. 2003) aff'd, 834 N.E. 2d 791 (Ohio 2005).

Here, the Plaintiffs have not pled a specibaxt decision or Attorneeneral adopted rule
to put the Defendants on notice. See Amerdenhplaint 11 395-411, at 95-98. The Plaintiffs
contend, however, that such neticequirement is inapplicable rfeg because the requirement is

procedural, so “ha[s] no effect in federal coufRésponse at 59 (citing Erie R.R. v. Tompkins, 304

U.S. 64 (1938)). According to Plaintiffs, becatise pre-suit notice requirement is procedural and

conflicts with rule 23, rule 23 mugptevail. Response at 59-60.
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“In diversity cases, the Erdoctrine instructs that federal courts must apply state substantive
law and federal procedural lawRacher, 871 F.3d at 1162. “If adferal rule of civil procedure
answers the question in dispute, that rule ga/@ur decision so long as it does not ‘exceed[]
statutory authorization or Congress’s rulemgkpower.”” Racher, 871.8d at 1162 (quoting Shady
Grove, 559 U.S. at 398). “When faced witltlaoice between a state law and an allegedly
conflicting federal rule,” the Tenth Circuit “flow[s] the framework described by the Supreme
Court in_Shady Grove, as laid out by Justice &tevn his concurring opinion.” Racher, 871 F.3d at
1162. “First, the court must decigdhether the scope of the fedenale is sufficiently broad to
control the issue before the court, thereby legwio room for the operation of seemingly conflicting
state law.”_Racher, 871 F.3d at 1162 (citationscqaradations omitted). There is a conflict between
federal and state law if there is a “direct collisitimét is “unavoidable,” but there is no collision if
the state and federal rules “can exist side by sideach controlling its own sphere of coverage.”
Racher, 871 F.3d at 1163 (citatiamsitted). If there is no direcllision, “there is no need to
consider whether the federal rule is valid, and instead, the analysis must proceed under Erie.”
Racher, 871 F.3d at 1163. If there is a direct cottisa court must follow the federal rule if it is a
valid exercise of the Supreme Court’s authority pansto the Rules Enabling Act, i.e., it must “not
abridge, enlarge or modify a substantive rigi28'U.S.C. § 2072(b). See Racher, 871 F.3d at 1163-
64. A state law is substantive if after examininge“language and policy of the rule in question . . .
the primary objective is directedittfluencing conduct through legakentives,” and a state law is
procedural if the law’s purposetis “achiev|e] fair, accurate, and afient resolutions of disputes.”

Sims v. Great American Life Ins. Co., 46B& 870, 883 (10th Cir. 2006). See Leon v. FedEx

Ground Package Sys., Inc., 313 F.R.D. 615, 641 (.19016)(Browning, J.). The Tenth Circuit

recently added: “If a state law ‘concerns merely the manner and means’ by which substantive rights
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are enforced, it is procedural, but if its application would ‘significantly affect sudtref litigation,

it is substantive.””_Racher, 871 F.3d at 11§ddting Guaranty Trust Co. v. York, 326 U.S. 99, 109

(1945)).

Rule 23 does not directly conflict with the Bltlass-action pre-gunotice requirement.
Rule 23 governs when a federal court may certify a class action. Fed. R. Civ. P. 23. Rule 23,
however, does not purportd¢ceate a class action’s only requisite procedural elements. Rule 23(b)’'s
language is framed permissively: “A class actiory i@ maintained . . . .” Fed. R. Civ. P. 23(b)
(emphasis added). Accordingly, both the fedeoalditions and the state condition can be met, so

rule 23 and Ohio’s pre-suit notice law may essstle by side.”_Racher, 871 F.3d at 1163 (citations

omitted)®®  Because there is naetit conflict, the Court procesdinder Erie._ See Racher, 871
F.3d at 1163.
Under Erie, “federal courts sitting in drggty apply state substive law and federal

procedural law.”_Gasperini v. Center for Huntes, Inc., 518 U.S. 415, 427 (1996). Ohio federal

courts construing Ohio’s Consumer Sales Practi¢®s Aotice requirement have determined that the
rule is substantive, because it “is intimately interwoven with the substantive remedies available

under the OSCPA.”_In re Whirlpool, 2010 WL 2756@4 72 (citing Shady Grove, 559 U.S. at 429

(Stevens, J., concurring). See McKinney v. Ba@erp., 744 F. Supp. 2d at 748-49; Phillips v.

Philip Morris Cos., 290 F.R.D. 476, 480-81 (N.D. Ohio 2013)(Lioi, J.). The In re Whirlpool court

**The Court notes that some Ohio federal cchatse concluded that Ohio’s class-action pre-
suit notice requirement directbyonflicts with rule 23._See e.qg., McKinney v. Bayer Corp., 744
F. Supp. 733, 748 (N.D. Ohio 2010)(O’Malley, J.)rénWhirlpool CorpFront-Loading Washer
Products Liability Litig., No.08-65000, 2010 WA756947, at *1 (N.D. Ohio July 12,
2010)(Gwin, J.)(“In re Whirlpool”) judgment vaeat on other grounds, 559 U.S. 901 (2013). The
Court disagrees with their conclusions, becausg thterpret the rule’s language that “[a] class
action may be maintained” to suggest that rulg@3cribes the exclusive requirements for class
actions. Fed. R. Civ. P. 23(b). _See In re Whirlpooll(ROVL 2756947 at *1. “May” is a
permissive term. It expresses both discretimhancertainty. An actiomay proceed, but it does
not mean that it must proceed.
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explained that Ohio Rev. Co@&e1345.09 “purports to define substiae rights ad remedies by
creating a cause of action forfadaided consumers,” and the @eit notice requinment “applies
only to ‘a violation of Chapte1345 of the [Ohio] Reviseddde’ -- indicating its substantive

nature.”_In re Whirlpool2010 WL 2756947 at *2 (quoting Ohiev. Code § 1345.09). The notice

rule, thus, is much more like an element to tlaéncland not a procedural requirement. See In re
Whirlpool, 2010 WL 2756947 at *2. EhCourt agrees that Ohio’s pre-suit notice requirement is
substantive. First, because the requirement apptiy to Ohio’s Consumer Sales Practice Act, it

acts more like a claim’s element than a procedwadle. _See Phillips v. Philip Morris Cos., 290

F.R.D. at481. Second, pre-suittice’s purpose is typally to convince parties to negotiate before
litigation, and “thus th primary objective idirected to influencing conduct through legal

incentives.” Sims v. Great Ameadn Life Ins. Co., 469 F.3d at 883. See Baber v. Edman, 719 F.2d

122, 123 (5th Cir. 1983)(concluding ttzgpre-suit notice requirement’s purpose is to give parties an
“opportunity to settle imdvance of expensive litigan”). Finally, the rulemuch like a statute of
limitations, even though seemingly proceduralgtéiicantly affect[s] the result of litigation,”

because failure to plead notice defeats the cl&ather, 871 F.3d at 1164 (quoting Guaranty Trust

Co. v. York, 326 U.S. at 109). Accordingly, the grét notice requirement gibstantive, and the
Court must apply it. The Plaintiffs have mued the pre-suit notice requirement, so the Court
dismisses the Plaintiffs’ OCSPAaii without prejudice with leauvte plead, as iired, the notice
needed.

4. The Plaintiffs’ ODTPA Claim Fails, Because Consumers Do Not Have
Standing to Sue Under That Statute.

The Defendants argue that the ODTPA mldails, because many Ohio Courts have
concluded that the statute doesgaint consumers standing to sue. See MTD at 52. The Plaintiffs

counter that, notwithstanding the cases to therapntthe statute’s express language “affirmatively
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grants the plaintiffs standing” ather federal courts have recogmizdResponse at 61. The statute
provides that: “A person who is injured by a persvho commits a deceptive trade practice . . . may
commence a civil action.” Ohio Rev. Code Ann. § 4165.03(A)(2). “Persgans an individual,
corporation, government . ... or any other leyatommercial entity.” Ohio Rev. Code Ann.

8§ 4165.01(D). The Supreme Court of Ohio has nbtgsolved the consumer standing issue, and
there is a recognized split in authority ore ttopic, although the split lopsidedly favors the

Defendants. See Terlesky v. Fifth Dimemsinc., 2015 WL 7254189, at *2 (S.D. Ohio November

17, 2015)(Dlott, J.); Phillips v. Hip Morris Cos., 290 F.R.D. at 482 (collecting cases). Many

courts that reason a consumer hasstanding to sue, despite statute defining “prson” as an
“individual,” conclude that the Ohio statute “idxstiantially similar to Section 43(a) of the Lanham
Act and the Lanham Act protects the interesta ptirely commercial cés that does not include

individual consumers.” Terlesky v. Fifth Dimeos Inc., 2015 WL 7254189, at *2. See, e.q.,Inre

Porsche Cars N. Am., Inc., 880 F. Supp. 2d 801, 874 (S.D. Ohio 2012)(Frost, J.); Dawson V.

Blockbuster, Inc., 2006 WL 1061768t *4 (Ohio App. Ct. March 162006), cert. denied, 852

N.E.2d 190 (Ohio 2006). Other ctajrlooking to the statute’s lanage have concluded that the
“any other legal or commercial entity” languag®hio Rev. Code An. § 4165.01(D) qualifies the
definition of individual such that it commandsttihe individual must be involved in commercial

activity. See e.g., Phillips v. Ripi Morris Cos., 290 F.R.D. at 48Robins v. Global Fitness

Holdings, LLC, 838 F. Supp. 2d 631, 650 (N.D. Ohio 2(R@&lster, J.). The Court concludes that
Supreme Court of Ohio would adopt the majopibgition, because it “often look[s] to federal court

interpretation of federal statutes analogouSh Statutes,” Williams v. Akron, 837 N.E.2d 1169,

1176 (Ohio 2005), and the Lanham Act, which is agalis to ODTPA, has been interpreted to bar

consumer standing, see Phillips v. Philip Moiss., 290 F.R.D. at 483-84. The Court also
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concludes that the minority position is incorréeicause it renders the OCSPA superfluous “as both

statutes [would] regulate the same type of cohtilRobins v. Global Fitness Holdings, LLC, 838

F. Supp. 2d 631, 650 (N.D. Ohio 2012). In so rulihg, Court is mindful that, when sitting in
diversity, a federal district judge should strive to ensure that a forumtsgloshould not dictate a

claim’s outcome. See Buttv. Bank of Am., N.A77 F.3d at 1179. Given the majority position, if

this case had been brought in Ohio, it is highly {ikekat the claim would be dismissed for lack of
standing. The Court, accordinglismisses the ODTPA claim.

VIl.  THE PLAINTIFFS' NEW JERSEY AND OHIO UNJUST-ENRICHMENT CLAIMS
FAIL, BECAUSE THE PLAINTIFFS CA NNOT PLEAD A REMUNERATION FOR
THE NEW JERSEY CLAIM AND THEY CANNOT PLEAD A DIRECT BENEFIT
FOR THE OHIO CLAIM.

The Defendants argue that the some or @ah@Plaintiffs unjust-enrichment claims fail for
four reasons. First, the Defemtigargue that all of the unjust-enrichment claims fail, because the
plaintiffs have not pled an injustice -- theresws deception. See MTD at 52. Second, they assert
that nine of twelve unjust-enrichment claims faéikcause the Plaintiffs have an adequate legal
remedy._See MTD at 53. Third, they contend that ébinvelve fail, because the Plaintiffs did not
directly confer a benefit to the Defendants.e 8&TD at 53. Finally, they conclude that two of
twelve claims fail for state-specific reasonSee MTD at 53. The Court determines that the
Plaintiffs have pled an injustice, and that ungrsichment may be pled in the alternative under rule
8. The New Jersey and Ohio claims fail, however, for state specific reasons.

A. THE PLAINTIFFS HAVE PLED AN INJUSTICE, BECAUSE THERE ARE
TWO PLAUSIBLE THEORIES OF DECEPTION.

The Defendants argue that the Plaintiffs have failed to plausibly allege a deception, so the
Plaintiffs’ unjust-enrichment claims fail, becaubkere has been no injusti. See MTD at 54-55.

The Court concludes, however, titatre are two plausible theorigideception. See supra at 163-
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77. Accordingly, the Defendants’ argument failt@the Safer-Cigaretand Menthol Theories.
The Court dismisses the Plaintiffs’ unjust-enrichment claims to the extent that they rely on the
Unprocessed-Cigarette Theory.

B. THE PLAINTIFFS UNJUST-ENRICHM ENT CLAIMS MAY BE PLED IN

THE ALTERNATIVE EVEN THOU GH AN ADEQUATE LE GAL REMEDY
MAY EXIST UNDER THE STATUTORY SCHEME.

The Defendants argue that, under ColoradojddoMassachusetts, Bhigan, New Jersey,
New York, North Carolina, Ohio, and Washington l#we Plaintiffs’ unjust-enrichment claims fail,
because the Plaintiffs’ have aneagiate and available legal remédySee MTD at 55-68° The
Plaintiffs counter that, under rule 8(d) of the FetRrdes of Civil Procedurghey may plead in the
alternative their equitablclaims. _See Response at 63. Taksp argue that, for state-specific
reasons, their unjust-enrichment claidwsnot fail. _See Response at 64-69.

There is no binding Tenth Circuit precedent ¢ansg pleading in the alternative equitable
claims under the Federal Rules o¥iCiProcedure, so the Court writes a clean slateRule 8(d)(2)
provides that: “A party may set out 2 or more estants of a claim or defense alternatively or
hypothetically, either in a single got or defense or in separatessen If a partynakes alternative
statements, the pleading is sufficient if any one of tisesufficient.” Fed. R. Civ. P. 8(d)(2). Rule

8(d)(3) states: “A party nyastate as many separate claims dedges as it has, regardless of

consistency.” Fed. R. Civ. P. §(@). Some United States DistriCourts have concluded that

**The Court recognizes that Rigiffs pursuing unjust enrichent may also seek a legal
remedy, which would obviate the available legaheely argument. See Restatement (Third) of
Restitution and Unjust Enrichment. The Pldistihowever, seek an equitable remedy with their
unjust-enrichment claims. See Ameddsomplaint 1 173,93, 215, 248, 265, 288, 314, 341, 373,
394, 426, 449, at 54, 57, 62, 68, 71, 76, 81, 86, 91, 95, 99-100, 103.

®In their MTD, the Defendants argue that thew Mexico unjust-enrichment claim failed
for the same reason, see MTD atl&&,in their Reply, they withémw argument on that ground, see
Reply at 27 n.17.
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equitable claims premised on the same factuzsdpl®on as a consumer protection claims are not,

under rule 8, alternatevtheories of relief.See In re Ford Tailge Litig., No. 11-2953, 2014

WL 1007066, at *5 (N.D. Cal. March 12, 2014)(Seebdr}f;[W]here the unjusenrichment claim
relies upon the same factual predicates as atipfa legal causes of action, it is not a true
alternative theory of relief, buaither is duplicative of those uses of action.”)(quoting Licul v.

Volkswagen Grp. of Am., Inc., No. 13-61686, 2013 \6R28734, at *7 (S.D. Fla. December 5,

2013)(Cohn, J.)). The Court disagserth the conclusion that amjust-enrichment claim cannot

be an alternative theory, under femldaw, if it is premised on the same factual predicates. Cf.

Sylviav. Wisler,  F.3d __, 2017 WL 5622916, at {10th Cir. 2017)(“[T]he same relationship
between a client and hattorney may conceivably providiee basis for claims sounding in both
contract and tort. . . . [T]here mothing in the federal rules or in Kansas practice that prevented

Mr. Sylvia from pleading in the alternative clais@unding in both tortrad contract.”); Abraham v.

WPX Energy Production, LLC, 20 F. Supp. 3d 1244, 1273 (D.N.M. 2014)(Browning, J.)(rejecting a

proposed rule that an unjust-enrichment clainstbe dismissed under Wéviexico law “when the
claim involves the issues that are the subjeca gbntract”). For example, in the consumer
protection or tort context, though the purportiedeption might be the same, the damages theory
diverges. Unjust enrichment focuses on the bBadats’ ill-gotten gainsyhereas a tort theory

focuses on the Plaintiffs’ loss. See In re ltighgarettes Marketing $ Practices Litig., 751

F. Supp. 2d at 192 n.11; Harrisgsrinc. v. Robinson, 209 P.3d1#05. The Court concludes that

such a divergence is enough to amount to amaltiee theory under rule 8(d). The Court, thus,
declines to hold that rule 8(d) necessarily faveek pleading an equitalglkaim in the alternative,

because factual predicates overlap.
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Nevertheless, the Court must consider whetHer8({d) allows plaintiffs to plead equitable
theories in the alternativegardless whether stal@v precludes such a pleading. Many United
States District Courts have heldit rule 8 governs, unless stat [arovides an exclusive remedy.

See, e.g., In re Light Cigarettes Marketing Sales Practices Latgath1 F. Supp. 2d 183, 192 (D.

Me. 2010)(Woodcock, J.)(noting that, under rule 8(d)(2), pleading in theatlterfails “when the

legal cause of action provides arclusive remedy” and colleog cases); Maalouf v. Salomon

Smith Barney, Inc., No. 02-4770, 2003 Wi858153, at *7 (S.D.N.Y. April 10,

2003)(Scheindlin, J.). Thus, when a contract abfjucovers the equitabliclaim’s scope, i.e., a
plaintiff sues for breach of contract and unjestichment based on the same factual predicates,
many court have held that equata claims may be pled in thétexnative only if it is reasonably

likely that the party will challege the contract’s validity. See Solo v. United Parcel Serv. Co., 819

F.3d 788, 796 (6th Cir. 2016);&dlouf v. Salomon Smith Barney, Inc., 2003 WL 1858153, at *7;

Herazo v. Whole Foods Magk Inc., No. 14-61909, 2015 WL 4514580 *3 (S.D. Fla. July 24,

2015)(Moreno, J.).

With that backdrop in mind, the Court conmdés that, under Sha@rove, the court must
apply rule 8(d). Rule 8(d) alles expansive alternative pleadiagd state law prohibits alternative
pleading of equitable claims if there is an adequerteedy at law, so the two are in conflict. See,

e.q., Szaloczi v. John R. Behrmann Revocahls{T80 P.3d 835, 842 (Colo. 2004)(“[E]quity will

not act if there is a plain, spdy, adequate remedy at law.”); Greenfield Villages v. Thompson, 44

S0.2d 679, 683 (Fla. 1950); Tkalkck. Mandeville, 790 N.W.2d 260 265 (Mich. 2010); Slurzberg v.

City of Bayonne, 148 A.2d 171, 176 (N.J. 1959). The Court, tmust determine whether the

federal rule violates the Rules Enabling Actadlyidging, modifying, or darging a substantive

right. There are two possible interpretations oftike that an adequate legal remedy bars equitable
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relief. First, it could mean #t, as part of providg a statutory, i.elegal, remedy, the state

legislature displaced judge-made remedies likeistngnrichment. _See In re Light Cigarettes

Marketing Sales Practices Litig., 751 F. Supp. at ond, it could meandahequitable relief is

unnecessary, because a legal claim exists, hwmakes pleading equitable relief redundant.
Regarding the first possible interpretation, if a degeslature displaces alhjust enrichment claims
rooted in consumer deception, then such claifisiever survive a motion to dismiss for failure to
state a claim; rule 8 would have no bearowgthe analysis. Regarding the second possible
interpretation, however, $tate rules regarding the adequatyemedies at law serve only to
eliminate duplicative pleading, then such statesralenflict with rule 8(d). Applying rule 8(d)
would grant the Plaintiffs a procedural right that would be unavailable ircstatgi.e., the right to
plead legal and equltée theories in the alterna¢. Granting the Plaintiffs a procedural right does
not violate the Rules Enabling Aavhich prohibits the Federal Rules of Civil Procedure from
abridging, enlarging, or modifyingubstantive rights.Allowing the Plaintiffsto plead in the
alternative does not create a new claim anpiedouble recovery, because, the legal claim will
either prove meritoriousnd the equitable claim will be dismissed, or the legal claim will fail and the
equitable claim will proceed.

The Court concludes that the state laws at issue serve only to eliminate duplicative pleading,
so rule 8 applies. Surveying the consumartgmtion statutes at issue, none bar common-law
equitable relief._See Colo. Rev. Stat. ABB.6-1-101-115; Fla. Sta§ 501.201-213; Mass. Gen.
Laws Ch. 93A 88 1-11; Mich. Comp. Laws 8&5401-922; N.J. Stat. AnB8.56:8-1-56:8-206; N.Y.
Gen. Bus. Law 88 349-350-F-1; N.C. Gen. S§af5-1-42; Ohio Rev. Code Ann. § 1345.01-13;
Wash Rev. Code § 19.86.010-920. Indeed, many expingtlythat the statutes do not circumscribe

the common law or other stateva See Colo. Rev. Stat. § 6t05(c); Fla. Stat. § 501.213; Mich.
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Comp. Laws 8§ 445.916; N.Y. Gen. Bus. Law ®3&41); Ohio Rev. Code Ann. 8§ 1345.13. Because
none create an exclusive remedy, the adequate-legaely rule must be construed as eliminating
duplicative claims, 1ad rule 8 applie&

Under rule 8(d), the Couwill not dismiss thePlaintiffs’ equitable claims at this stage,
because rule 8(d)(3)’s plain language allows théimeads: “A party may state as many separate
claims or defenses as it has, regardless of densig” Fed. R. Civ. P. 8J(8). Rule 8(d)(2) also
provides that claims may be pledime alternative. See Fed. R. G.8(d)(2). The Plaintiffs may,
therefore, plead both equitable and legal redithough they may not, under state law, ultimately

recover under both theories. See In re Dial JetefMarketing and Sales Practices Litig., 2013 WL

1222310, at *8-9 (“[C]onsistent with Heral Rules, Plaintiffs haversply pled their claims in the
alternative . . . the mere fact that plaintiffs halexl arguable inconsistetiieories is not, standing

alone, a sufficient basis to dismizse of those claims.™; In neight Cigarettes Marketing Sales

Practices Litig., 751 F. Supp. 2d at 192 (“At tkiage, the Plaintiffs may assert multiple and

duplicative legal and equitable claims for relief.”); In re Celexa and Lexapro Marketing and Sales

Practices Litig., 751 F. Supp. 2d 277, 297 (D. Mass. 2010)(Gorton, J.)(“ifampropriate to

®lIn so ruling, the Court notes its Abraha. WPX Energy Production, LLC, 20 F. Supp.
3d 1244 (D.N.M. 2014)(Browning, J.)(*Abraham”). that case, the Couconsidered whether
plaintiffs could pursue an unjustsgehment claim when a contraciwered the same subject matter.
See Abraham, 20 F. Supp. 3d at 1278. It condia& unjust enrichment is foreclosed, under New
Mexico law, when a plaintiff capursue a contract claim, and there is no allegation that something is
preventing the plaintiff from recovering under contract. See Abraham, 20 F. Supp. 3d at 1284. In
that case, the plaintiffs did natgue whether rule §alied. The Court notes some tension in that
case and this ruling, but the Court there was construing New Mexico law, and not rule 8. In
addition, the Court determined there that thpustrenrichment claim was prudently dismissed,
because recovery on the contract claim againgpartg was highly likely, and preserving the equity
claim would inflict an injustice on a third partyhevwould otherwise be dismissed from the action.
See 20 F. Supp. 3d at 1284-85. In contrast, heranfbst enrichment is ntdrgeting a third party,
and the Defendants will remain in the action eifehe Court dismissed the unjust-enrichment
claims.
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dismiss equitable remedies at the pleading staghisibasis. Under the Federal Rules of Civil
Procedure, plaintiffs have the prerogative to pkgetnative and even confling theories.”); In re

K-Dur Antitrust Litig., 338 F. Supp. 2d 517, 544 (D.N2004)(Greenaway, J.)(“Plaintiffs, however,

are clearly permitted to plead alternative theasfescovery. Consequently, it would be premature
at this stage of the proceedings to dismiss. th. unjust enrichment claims on this basis.”)

C. IF RULE 8 DID NOT APPLY, THE FLORIDA, MASSACHUSETTS,
MICHIGAN, NEW JERSEY, NEW YORK, NORTH CAROLINA, AND
WASHINGTON CLAIMS WOULD FA IL, BECAUSE THE PLAINTIFFS
HAVE AN ADEQUATE LEGAL REMEDY, BUT THE OHIO AND
COLORADO CLAIMS WOULD NOT.

Although the Court concludes thidte Plaintiffs may plead #ir equitable claims in the
alternative, the Court considers below whethatedtaw would allow the unjust-enrichment claims
to be pled in the absence of rule 8. It cadels that, under the appropriate state laws, except for
Colorado’s and Ohio’s, the Plaifff claims would be dismissed’he Court considers each state
briefly in turn.

1. The Colorado Unjust-Enrichment Claim Would Succeed Regardless of

Rule 8, Because the Plaintiffs Request a Remedy Unavailable Under the
Statute.

The Supreme Court of Colorado has ruled‘tbatity will not act if there is a plain, speedy,

adequate remedy at law.” Szaloczi v. JohB8hrmann Revocable Trust, 90 P.3d at 842. The

Defendants argue that the Plaintiffs’ Colorado ugrgichment claim must be dismissed, because
the CCPA, which the Plaintiffs’ invoke, amountsatplain, speedy, and adequate remedy at law.

See MTD at 56 (citing Francis v. Meadhhson & Co., No. 10-0701, 2010 WL 5313540, at *9

(D. Colo. December 17, 2010)(Kane, J.)(dismissing an unjust-enrichment claims “because the CCPA

®2The Court also concludes that the Defendaargtiment that the umt-enrichment claim
must be independently dismissed in New Yorkiwgdidative fails, because of rule 8. The New York
State rule is procedural, because it deals dugblicative pleading, so rule 8 governs.

- 215 -



provides an adequate legal reipg)). The Defendants acknowledge that an unjust-enrichment
claim may, nonetheless, proceed under Coloradoiflahe legal claim sounds in tort, and the
equitable and legal claims seek alternative dhese but argue that the Plaintiffs have not
demonstrated that the equitable relief they skedrges from the sought after legal remedy. See

Reply at 28-29 (citing L-3 Commc’ns Conp.Jaxon Eng’g & Maint., Inc., 125 F. Supp. 3d 1155,

1175-76 (D. Colo. 2015)(Krieger, J.)Although the Supreme Cowrt Colorado has not decided
whether diverging legal and equitable remediesadn equitable claim to move forward when an
adequate legal claim, soundingtiort, covers the same condutite Court conades that the
Supreme Court of Colorado would follow the CafrAppeals of Coloraddecision in Harris Grp.,

Inc. v. Robinson, which concluded that, “[ijn thettoontext, the recovery of damages does not

automatically lead to a conclusion that a party &da adequate legal remedy that precludes further

equitable relief.”_Harris Grp., lmv. Robinson, 209 P.3d 1205. The Plairfts request restitution

for their Colorado unjust-enrichment clairBee Amended Complaint § 193, at 57. The CCPA’s
statutory language, however, expressly prohibits class action re¢ovdaynages. See Colo. Rev.
Stat. Ann. 8 6-1-113(2)(“Except e class action . . . any persohayin a private civil action, is
found to have engaged in . . . angeélative trade practice . . . shall be liable . . . equalto...: The

amount of actual damages sustained.”). Fremm Dollar Thrifty Automotive Grp., Inc., 2015

WL 4036319, at *3-6 (D. Colo. July 1, 2015)(Danigl(concluding “that monetary damages are

barred in class actions under the CCPA”) rfiteez v. Nash Finch Co., 886 F. Supp. 2d 1212, 1218-

19 (D. Colo. 2012)(Krieger, J.)(“[T]he CCPA creatss statutory liabilityfor a defendant in a

private class action. Because the CCPA claim provid@o monetary remedy, and unjust

®3The Court acknowledges a Courtdgipeals of Colorado decisionahnotes, in dicta, that
the CCPA *“does not preclude class members flwnging an action for actual damages.”
Robinson v. Lynmar Racquet Club, Inc., 882d 274, 278 (Colo. Ct. App. 1993). The Court
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enrichment provides one, the two claims oftBverging remedies. The Court concludes,
accordingly, that the Supreme Court of Coloradalld determine that the CCPA does not provide
an adequate legal remedy, so the Plaintiffs plagd in the alternative their unjust-enrichment
claim.

2. The Florida Unjust-Enrichment Claim Would Fail, Because the
Plaintiffs Have an AdequatelLegal Remedy Under FDUTPA.

Florida law prohibits equitable relief if “a plain, adequate and complete remedy at law

exists.” Greenfield Villages v. Thompsah} So.2d 679, 683 (Fla. 1950). The Defendants argue

that FDUTPA is an adequate légamedy that bars unjust-enrichmeelief. See MTD at 56-57.
Florida state and federal courtg aplit on this issueith no clear guidance from the Supreme Court

of Florida. See State Farm Mut. Auto. 130. v. Physicians Injury Care Center, Inc., 427

F. App’x 714, 722 (11th Cir. 2011)(unpublished)’dein part on othegrounds, 824 F.3d 1311

(11th Cir. 2014); Matthews v. Americarolda Motor Co., No. 180630, 2012 WI2520675, at *2

(S.D. Fla. June 6, 2012)(“[B]ecause Matthews’ ungrsichment claim is predicated on the same

wrongful conduct as her FDUPRA claim, she does not lack aregdate legal remedy.”); Williams v.

Bear Stearns & Co., 725 So0.2d 397, 400 (Fla. @stApp. 1998)(concluding that, “if adequate
legal remedies exist, equitable remedies areanailable . . . does not apply to claims for unjust

enrichment”)(citing Mobil Oil Corp. v. Dade CotyrEsoil Managemer@o., Inc., 98ZF. Supp. 873,

880 (S.D. Fla. 1997)(Highsmith, J.)); HawisNordyne, LLC, 2014 WL 1216076, at *7 (S.D. Fla.

2014)(Bloom, J.)(collecting cases). The Defendangsie that the ruling from Williams v. Bear

Stearns & Co. stems from a fededsstrict court’'s misinterpretion of ThunderWave, Inc. v.

concludes, however, that the Supreme Cou@taddrado would disregard that conclusion, because
the Court of Appeals was interpreting old statytanguage and the new language more clearly bars
actual damage relief for classtiac members. See Martinez v.$aFinch Co., 886 F. Supp. 2d at
12109.
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Carnival Corp., 954 F. Supp. 1562, 1566 (S.D. Fla. X88iteno, J.), which concludes only that the

economic-loss doctrine does not apply to unjust-enrichment claims. See Reply at 29 n.20.
The Court concludes that the Florida countlings that the adequate-legal-remedy doctrine

does not apply to unjust enrichment provide ool reasoning for suchbaight-line exception.

See, e.g., Williams v. Bear Stearns & Co., 725 So0.20@t Although not in this specific context,

the Supreme Court of Florida haded that, “[w]here the Legiature has created such a clear
remedy for a specifically identifiegVil, a court of equityvill enforce that remedy.” Manatee Cty.

V. Town of Longboat Key, 365 So.2d 143, 147 (Fla. 1978)e Court concludethat this Supreme

Court of Florida case is contraily, and, if faced with this issug,would dismiss the Plaintiffs’
Florida unjust-enrichment claim, because FDUT#évides an adequate remedy for the harm the
plaintiffs alleged. In so ruling, the Court ismdful that FDUTPA provides recovery for actual
damages, see Fla. Stat. Anrb@L..211(2), and restitution and actuaindges are identical in this

case,see Carriulo v. General Motors Co., B& 977, 986 (11th Cir. 2016)(defining FDUTPA

damages as “the value of the product as prednisinus the value of the product delivered”).

3. The Massachusetts Unjust-EnrichmenClaim Would Fail, Because the
Plaintiffs Have an Adequate LegaRemedy under Mass. Gen. Laws. Ch.
93A.

“An equitable remedy for unjust enrichmentist available to a partwith an adequate

remedy at law.”_Santagate v. Tower, 833 N.E.2d 171, 176 (Mass. App. Ct.*2008h federal

courts facing an unjust-enrichment claim have meiteed that “the existence of [the Plaintiff's]

statutory claim for unfair andeceptive acts and practices puglgls her from bringing equitable

®The Court is aware that, under Erie, itnist bound to follow the Appeals Court of
Massachusetts if it concludes that the Suprameial Court of Massachaetis would decide the
issue differently. _See supra n.21. The Coult fellow the Appeals Court of Massachusetts’
decision in_Santagate v. Towdrpwever, because the Coimds found no indication that the
Supreme Judicial Court of Massacétis would apply a contrary rule.
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claims for unjust enrichment and moneydhand received.” _Reed v. Zipcar, Inc., 883

F. Supp. 2d 329, 334 (D. Mass. 2012)(Gorton, S¢ee_Ferreira v. Sterling Jewelers, Inc., 130

F. Supp. 3d 471, 487 (D. Mass. 2015)(Woodlock, J.). The damage and restitutionary remedy
requested appears to be identical in this c&se Mass. Gen. Laws. Ch. 93A § 9(1); Amended
Complaint 265, at 71. The Court concludes thdgaéd with this case, the Supreme Judicial
Court of Massachusettwld follow these district court decisions and conclude that the presence of
an adequate legal remedy in the form of M&en. Laws. Ch. 93A, § 2(a) precludes unjust-
enrichment relief.

4. The Michigan Unjust-Enrichment Claim Would Fail, Because the
Plaintiffs Have an Adequde Legal Remedy under MCPA.

According to the Supreme Court of Michigari,J§gislative action that provides an adequate

remedy by statute precludes equitable relief.” Tkachik v. Mandeville, 790 N.W.2d at 265. “A

remedy at law, in order to preclude a suit iniggunust be complete drample, and not doubtful

and uncertain.”_Tkachik v. Mandeville, 790 N.W &®65 (citation omitted):[T]o preclude a suit

in equity, a remedy at law, both iaspect to its final relief ants modes of obtaining the relief,
must be as effectual as the remedy which equotyid confer under the cuenstances.” Tkachik v.
Mandeville, 790 N.W.2d at 265 (citatiomitted). The MCPA providdkat class-action plaintiffs
may bring an action for actual damages, ggeh. Comp. Law Ann. 8 445.911(3)(a), which is
identical to the restitutionamgmedy requested, see Amended Camp{ 288, at 76. The Court
concludes, accordingly, that there is an adequateplete and ample, legal remedy available, and
that the Supreme Court of Michigan would, #fere, dismiss the Plaintiffs’ Michigan unjust-

enrichment claim.
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5. The New Jersey Unjust-Enrichmen Claim Would Fail, Because the
Plaintiffs Have an AdegquatelLegal Remedy Under NJCFA.

“[E]quitable principles of esppel or unjust enrichment . . . cannot be invoked to subvert [a]

statutory scheme.”_Slurzberg v. City of Bayonne, 148 A.2d 171, 176 (N.J. 1959). The NJCFA

provides the remedy that the Pigiifs seek for unjust enrichme& “Any person violating the
provisions of the within act shde liable for a refund of alinoneys acquired by means of any
practice declared herein to balawful.” N.J. Stat. Ann. $6:8-2.11. _See Amended Complaint
1 314, at 81. The underlying harm alleged is tiesame. Compare Amended Complaint § 295 at
77 with Amended Complaint 1 308, &@. The Court concludes thdtfaced with this case, the
Supreme Court of New Jersey woualshclude that the presenceanfadequate legal remedy in the
form of NJCFA precludes unjtienrichment relief.

6. The New York Unjust-Enrichment Claim Would Fail, Because the

Plaintiffs Have an Adequate LegaRemedy Under NYCDPAP and N.Y.
Gen. Bus. Law § 350.

The New York Court of Appeals has ruldtht unjust enrichment does not lie if the

“plaintiffs have an adequate remedy at lavamiento v. World Yacht Inc., 883 N.E.2d at 996.

Moreover, “[a]n unjust enrichment claim is noedable where it simply duplicates, or replaces, a

conventional contract or tort claim.” CorselloVerizon New York, Ing 967 N.E.2d at 1185. In

Samiento v. World Yacht Inc., the Court of Appeaf New York dismissed an unjust-enrichment

claim, because a New York ladaw provided an adequate remedjeat. 883 N.E.2d at 996. See
Response at 67-68. The Court concludes thaCtust of Appeals of New York would conclude
similarly here that NYCPDAP ahN.Y. Gen. Bus. Lavg 350 provide an adeate remedy at law
and would dismiss the unjust-enrichment claime Twer New York court cases that the Plaintiffs
cite do not persuade the Cootherwise, because one turnsamadequate ¢l remedy under

contract, which is a separate inquiry, and theratase turns on whether an unjust-enrichment claim
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failed, because the plaintiff had already been carapted for her harm. See Response at 67 (citing

TOT Payments, LLC v. First Data Corp., 9NS.3d 44, 45 (N.Y. AppDiv. 2015); Farina v.

Bastianich, 984 N.Y.S.2d 46, 50 (N.Y. App. Div. 2014)).

7. The North Carolina Unjust-Enrichment Claim Would Fail, Because the
Plaintiffs Have an Adequate LegalRemedy Under North Carolina Law.

“The court’s equitable intervéion is obviated when an adegeaemedy at law is available

to the plaintiff.” Embree Const. Group,clnv. Rafcor, Inc., 411 S.E.2d 916, 920 (N.C.

1992)(concluding that a statutorynmedy did not provide relief tglaintiffs, so their unjust-
enrichment claim could proceedJhe Plaintiffs argue that it @uld be premature to dismiss the

unjust-enrichment claim. S&esponse at 68 (citing ThompkwmsKey Health Medical Solutions,

Inc., No. 12-0613, 2015 WL 1292228, at *10 (M.D.NM&rch 23, 2015)(Peake, M.J.)(“In this case,
numerous North Carolina statuteppear to provide adequatenexies for the wrongs alleged.
Regardless, because discovery has yet to illumihat@xact nature of the transactions between
Plaintiffs and Defendant, it would emature to foreclose Plaiifi$i claims.”), report adopted,

2015 WL 3902340, at *1 (M.D.N.C. June 24, 2015)(Beat)), The Courtoncludes that the

Supreme Court of North Carolimaould not follow that opinion._ Thompkins v. Key Health Medical

Solutions, Inc. provides no reasog for why a claim may proceed diiscovery when an adequate

legal remedy is available. The Court conclutlest allowing discovery is inconsistent with

Twombly and Igbal if the law doew®t allow both claims to be ple The Court has concluded that

the North Carolina statutory scheme plausipigvides the Plaintiffa remedy, so it likewise
concludes that the Court shouldtiss the North Carolina unjustrechment claim._See Embree

Const. Group, Inc. v. Rafcor, Inc., 411 S.E.2d at 920.
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8. The Ohio Unjust-Enrichment Claim Prevails, Because the Plaintiffs’
Legal Remedy Under OSCPA Is Not Complete or Adequate.

“To bring a cause within the jwdliction of a court of equity, is requisite that the primary
right involved be an equitable rigas distinguished from a legal rigbr that the remedy at law as

to the right involved is not full, adequate and complete.” State ex relvLitouse, 58 N.E.2d 675,

678 (Ohio 1944). The OSCPA provgl¢hat class-action plaiff§ may bring an action for

rescissionary and actual damages. ©&®&® Rev. Code Ann. 81345.@) Felix v. Ganley

Chevrolet, Inc., 49 N.E.3d 329, 334-35 (Ohio 2015). In this case, such relief is identical to the

restitutionary remedy requesteSee Amended Complaint  42698t100. The Court, however,
concluded,_supra, that the OSCIRAIst be dismissed without puejice for failure to give the
requisite notice. The Court concludes that adein that pleading demonstrates that the legal
remedy is not necessarily full, adequate, and camplehe Court notes that there is some caselaw
from federal courts noting that a legal claim’ahility has no bearing on whether a legal remedy is

available, _see, e.g., In re Porsche QdrsAm., Inc., 880 F. Supp. 2d 801, 843 (S.D. Ohio

2012)(“[T]he plaintiff has an adequate remedylatv even if his ..claim is ultimately
unsuccessful), but the Cawoncludes that Supreme Court ofi@tvould not follow that ruling.

Equity is meant to fill in the gaps wherav#ails. See Abraham v. WPX Energy Production, LLC,

20 F. Supp. 3d 1244, 1282 (D.N.M. 2014)(Browning, J.)(“Equity stepped in when the remedy at
law -- the contract theory -- was reoviable option for recovery.”Barring equitable claims in the
alternative is meant to blockjeity from working an injustice by inflicting double damages on the

defendant._See Abraham v. WPX Energy ProductiLC, 20 F. Supp. 3d at 1282 (“[E]quity will

not work an additional injustice.”). Where tlegal remedy is unavailsdy however, the potential
for double recovery vanishes. Here, the OSCRyalleemedy might ultimately fail. The Court

concludes that, at this earlyage in the litigation, where a legal remedy appears uncertain, the
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Supreme Court of Ohio would conclude that able equitable claim premised on the same or

similar conduct is not foreclosed. Cf. Abraing. WPX Energy Productiobh]. C, 20 F. Supp. 3d at

1284 (concluding that an unjust-enrichmentrolaould proceed under New Mexico law when a
plaintiff alleges “that there is something preventirggrecovery on the contract claim.”). The Court
concludes, accordingly, that thgé& remedy is not complete or pla, and that the Supreme Court
of Ohio would, therefore, not dismiss the Rtdfs’ unjust-enrichment claims on this ground.

9. The Washington Unjust-Enrichment Claim Would Fail, Because the
Plaintiffs Have an Adequatel egal Remedy Under WCPA.

“Equitable relief is available only if there is no adequate legal remedy.” Orwick v. City of

Seattle, 692 P.2d 793, 796 (Wash. 1984). In ®cRttifessional Engineering Employees Ass’n v.

Boeing Co., 991 P.2d 1126 (Wash. 2J{ea banc)(“Boeing Co.”), faxample, the Supreme Court
of Washington determined that the plaintiffs “ad entitled to pursue a remedy in equity” where
they have an available statutory remedy unilash. Rev. Code § 49.52.40. See Boeing Co., 991
P.2d at 1134. The Court concludkat, if faced with tts case, the Supreme Court of Washington
would similarly decide that the WCPA's availltly precludes unjust-enrichment relief, because, as
in Boeing Co., the Plaintiffs have a statutory rdynavailable that provides them identical legal and
equitable relief.

D. THE COURT DISMISSES THE NEW JERSEY UNJUST-ENRICHMENT
CLAIM, BECAUSE THE PLAINTIFFS CANNOT PLEAD
REMUNERATION.

The Court concludes that the Plaintiffs’ N@arsey unjust-enrichment claim fails, because

they cannot allege one of the requisite elemeBte MTD at 62. “To establish a claim for unjust

enrichment, ‘a plaintiff must show both that defemid@ceived a benefit artdat retention of that

benefit without payment would be unjust.lliadis v. Wal-Mart Stores, Inc., 922 A.2d 710, 723

(N.J. 2007)(quoting VRG Corp. v. GKN Realdprp., 641 A.2d 519, 526 (N1994))._See Thieme
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V. Aucoin-Thieme, 151 A.3d 545, 557 (N.J. 2016)haTquasi-contract docteralso ‘requires that

plaintiff show that it expected remuneration frra defendant at the time it performed or conferred
a benefit on defendant and that the failure wfuneeration enriched defendant beyond its contractual

rights.” Lliadis v. Wal-Mart Stores, Inc922 A.2d at 723(quoting VRG Corp. v. GKN Realty

Corp., 641 A.2d at 526). The Plaintiffs cannot plided they expected mauneration-- i.e., money
paid for services renderedse their claim fails.

E. THE COURT DISMISSES THE OHIO UNJUST-ENRICHMENT CLAIM,

BUT NOT THE MICHIGAN, NEW JERSEY, OR NORTH CAROLINA
UNJUST-ENRICHMENT CLAIMS, FO R THE INDEPENDENT REASON
THAT THE PLAINTIFFS HAVE NO T ALLEGED A DIRECT BENEFIT.

The Defendants move to dismiss the MiemgNew Jersey, North Carolina, and Ohio
unjust-enrichment claims for thedependent reason that the Rtdis do not allege that the
Defendants received a direct benefit from therf®ifés. See MTD at 60. The Plaintiffs, however,
allege that the Defendants “received a direct b&rfedm the Plaintiffs “in the form of a price
premium, increased sales, and increasedehahare.” Amended Complaint 1 282, 310, 390, 422,
at 75, 80-81, 95, 99. The Court detenes that the Supreme CounfdMichigan, New Jersey, and
North Carolina would accept the Plaifs’ allegations of an indiredtenefit from increased market
share, but that the Supreme Court of Ohio would not. Aaoghidithe Ohio unjust-enrichment

claim fails for the independent reason tthegt defendants received no direct benefit.

1. Increased Market Share Satisfies Michigan's Indirect-Benefit
Requirement.

Under Michigan Law, the Defendants must receiveenefit, but it need not be direct. See

Kammer Asphalt Paving Co., Inc. v. E&Bhina Tp. Schools, 504 N.W.2d 635, 641 (Mich.

1993)(“Kammer”). In Kammer, the Supreme CaafrtMichigan permitted an unjust-enrichment

claim from a sub-contractor to proceed agamdefendant school, becaube sub-contractor’s
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work “indirectly provided defendd a benefit.” 504 NV.2d at 641. There was, however, direct
contact between the two parties, and the defendianbkassured the sub-cordtar plaintiff that the
defendant would be paid from bonds. See 504 N.W.2d at 641. The Kammer court, accordingly,
concluded that “equity demands plaintiff to fpermitted to go forward with this court for those
damages that arose after certification . . . andalexrfsurances of protean by the bonds.” 504

N.W.2d at 641. The Defendants cite A&M Sup@lo. v. Microsoft Corp., 2008 WL 540883, at *2

(Mich. Ct. App. February 28, 2008)rfiis holding that indirect Mi@soft product purchases did not

establish the requisite direct benefit under Miehigaw._See A&M Supply Co. v. Microsoft Corp.,

2008 WL 540883, at *2._See also In re Redrant Compressors Antitrust Litig., 2013 WL
1431756, at *26 (E.D. Mich. April 9, 2013)(Cox, J.)(dissing an unjust-enrichment claim, because
“[a]ny benefit the IP Plaintiffsanferred would be on others in thieain of distribution from whom
they purchased, not on Defendants”); MTD68tn.17. The Court does not conclude that the
Supreme Court of Michigan’s Kammer decision inggosuch an onerous direct-benefit requirement.
As already explained, in Kamméine Supreme Court of Michigan affied that an indirect benefit
met the requisite unjust-enrichment requirem&ate 504 N.W.2d at 641. @ICourt of Appeals of

Michigan’s reasoning in A&M Bpply Co. v. Microsoft Corp. meowing Kammer to situations

where the plaintiff and defendant have direct aonivith each other is not grounded in a convincing
principle. See 2008 WL 540883, at *2. How a distws between the plaintiff and the defendant
makes a benefit more direct isalear, and indicatesraliance requirementa not a direct-benefit
requirement.

The Court also concludes that, basedtbea Amended Complaint’s allegations, the
Defendants plausibly received anleéit in the form of increasetharket share._ See Amended

Complaint {1 282, 310, 390, 422, at 88;81, 95, 99. The Plaintifftsontend that the Defendants
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launched an aggressive marketing campaign in B8®h&ghlight “NaturalAmerican Spirit's 100-
percent additive-free natural tobacco proposition,” Amended Complaint § 44, at 21-22, and sold 900
million more cigarettes in 2015 than 2014 for @kof 4.8 billion cigarettes, Amended Complaint

1 45(c), at 22. Although the Amended Complaint adm¢sndicate how large the cigarette market is
overall, it is plausible that the sale of 900 millimore cigarettes would result in increased market
share. It is unclear if the Plaintiffs made gammarket-share allegations in the cases that the
Defendants’ cite. Accordingly, the Court concladeat the Supreme Court of Michigan would not
dismiss the unjust-enrichment clafor a lack of a direct benefit.

2. Increased Market Share Satisfies Newersey’s Unjust-Enrichment Test.

The Supreme Court of New Jersey has notradeted whether a direct-benefit requirement
exists for unjust-enrichment claims, but a Newsdg appellate court has recognized that unjust

enrichment “involve[s] some dict relationship between the past” Callano v. Oakwood Park

Homes Corp., 219 A.2d 332, 335 (NJ. SuperApp. Div. 1966)._See Snyder v. Farnam Cos., 792

F. Supp. 2d 712, 724 (D.N.J. 2011)(Martini, J.)(“[T]heiptiff [must] allege a sufficiently direct

relationship with the defendatd support the [unjusenrichment] claini); Cooper v. Samsung

Electronics America, Inc., No. 07-3853, 2008L 4513924, at *10 (D.N.J. September 30,

2008)(Linares, J.)(“Here, although Cooper allehas Samsung was unjustly enriched through the
purchase of the television, there was no relatiorsmferring any direct benefit on Samsung . . . as

the purchase was through a retailerlh contrast, in Stewart Beam Global Spirits & Wine, 877

F. Supp. 2d 192, 200 (D.N.J. 2012)(Hilliman, J.), tm@étable Judge Noel Hillman, United States
District Judge for the District oNew Jersey, determined that a direct-benefit allegation is not
required where the defendantshi@ngaged in fraudulent condwtd misrepresented” a product

“through a direct nationwide advertising andrketing scheme.” 877 F. Supp. 2d at 200. Judge
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Hillman reasoned that the relationship requirement “simply reflects the need to curtail the reach of
this equitable remedy . . . to prevent a finding of liability in cases where the defendant had absolutely
no course of dealings with, @nmno other demonstrated connentto, the plaintiff.” 877
F. Supp. 2d 192 at 200. He determined that direct-benefit requament is “inequitable”
particularly when the “Plairffis cannot seek a remedy directisom the [retailer] based on
misrepresentations allegedly made by’ thefebdants, as the retailers did not make the
misrepresentations. 877 F. Supp. 2d 192 at 200.

Accordingly, this Court finds that whera plaintiff allege that a defendant

manufacturer has made false claims or epszesentations directed for the purpose of

generating retail sales, and where thoswils sales could have the effect of

increasing the amount of wholesale salethéomanufacturer, it is plausible that a

plaintiff can show evidence of a sufficigntirect relationshifpetween the parties

under New Jersey law.
877 F. Supp. 2d 192 at 200. The Court concludeghigmteasoning is persuasive and concludes
that the Supreme Court of Newrdey would adopt its reasoningr fthis particular case, i.e.,

allegations of manufacturer snepresentations. See 877 Fpgwd 192 at 200 n.6dting that the

Supreme Court of New Jersey atffied a class certification undecfaally similar circumstances in

Lee v. Carter-Reed Co., L.L.C., 4 A.3d 561 (N2010), although the coudid not address the
direct-benefit element specifically). The caseslefendants cite are not misrepresentation cases,
nor is there evidence that the plis alleged that the direct benefit conferred was increased market
share. See MTD at 61 n.18.

3. North Carolina’s Unjust-Enrichment Requirement is satisfied.

The Supreme Court of North Carolina has né¢iaeined whether unjust enrichment requires
a direct benefit. The Court of Appeals of No@arolina, however, has ralghat a plaintiff must
show that “she conferred a benefit directlydefiendant.”_Effer v. Pyles, 94 S.E.2d 149, 152 (N.C.

Ct. App. 1989)._See Baker v. Const. Co., In€€ity of Burlington, 683 S.E.2d 790 (table), 2009
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WL 3350747, at *7 (N.C. Ct. App. 2009). In arguingitho direct-benefit quirement exists, the

Plaintiffs cite_Metric Constrctors, Inc. v. Bank of Tokyo-Mitgishi, Ltd., 72 F. App’x 916, 921

(4th Cir. 2003)(unpublished)(per curiam)(befdélliams, J., Michael J., and Shed, J.), which

asserts that Effer v. Pyles was misguided, andhkaBupreme Court of North Carolina, in Embree

Construction Group. Inc. v. Rafcor, Inc., 411 Qdeat 923, subsequently “suggest[ed] a broader

approach to unjust enrichmethan is indicated byeffer's ‘direct benefit’ rule.” _Metric

Constructors, Inc. v. Bank ofokyo-Mitsubishi, Ltd., 72 F. App’x 8@21. The Fourth Circuit held

that, “[ulnder North Carolina law, it is sufficientrfa plaintiff to prove that it has conferred some

benefit on the defendant, without regard to the directness of the transabtainc Constructors,

Inc. v. Bank of Tokyo-Mitsubishi, Ltd., 72 F. Appat 921. The Fourth Ciuit’'s conclusion that

Embree Construction Group. Inc. v. Rafcor, Inc. @@atbroader direct-benefit approach persuades

the Court. The Supreme Court of North Caralim Embree Construcin. Group. Inc. v. Rafcor,

Inc., determined that a contractor plaintiff conddintain an unjust-enrichment action against a third
party bank with whom the contitor had no contract. See 411 S.E.2d at 919, 922. The benefit
relayed to the third-party bank wdéthe security for which [théank] had bargained” for with
another party -- “a completelgonstructed building.”_See 413.E.2d at 919. The contractor
plaintiff, however, had no directlegions with the banlgut that lack of relationship was immaterial

to the Supreme Court of North Carolina. 34é& S.E.2d at 919, 922. The Court concludes that

Embree Contr. Grp. Inc. v. Rafcorclfs holding signaled that andimect benefit is sufficient in

North Carolina for an unjust-enrichment claimpievail. Because the Plaintiffs conferred an
indirect benefit on the Defendants in the fornmofeased market share, their North Carolina unjust-

enrichment claim is natefeated on this ground.
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4. The Plaintiffs Do Not Satisfy Ohio’s Direct-Benefit Test.

The Supreme Court of Ohio hekearly stated that “an indgict purchaser cannot assert a
common-law claim for restitutioma unjust enrichment againstiafendant without establishing

that a benefit had been conferred upon the defetgyehe purchaser.” Johnson v. Microsoft Corp.,

834 N.E.2d 791, 799 (Ohio 2005). When “no econonaiedaction occur[s] between” the plaintiff
and the defendant, the plaintiff “cannot establish that [the defendant] retained any benefit ‘to which

[it] is not justly entitled.” Johnson v. Micro$t Corp., 834 N.E.2d at 799 (quoting Keco Indus., Inc.

v. Cincinnati & Suburban Bell Tel. Co., 141 N2H 465, 467 (Ohio 1957)). The Court concludes

that Johnson v. Microsoft Corp. controls, and@oeirt dismisses the Plaintiffs’ unjust-enrichment
claim, because the Plaintiffs are indirect purchasers who had no direct ectvaosaction between
themselves and the Defendants.

VIll.  THE COURT DISMISSES THE PLAINTIF FS’ FLORIDA, ILLINOIS, AND NEW
YORK EXPRESS WARRANTY CLAIMS.

The Defendants move to dismiss the Plaintéfgpress warranty claims for three reasons.
First, they argue théitniting language modifies any expressvaaty so that there was no breach.
Second, they argue that a subset of the expvassnty claims must be dismissed, because the
Plaintiffs failed to allege the requisite pre-litigation notice. Fingtlgy aver that another subset of
the express warranty claims mibst dismissed, because the Pléimthave not alleged privity of
contract. The Court concludes that the Defendants have not identified limiting language to the
express warranties, but it dismisses the Floridapil, and New York claims, because the Plaintiffs

have either failed to allegee-litigation notice or privity.
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A. THE DEFENDANTS HAVE NOT IDENTI FIED LIMITING LANGUAGE IN
THE EXPRESS WARRANTIES THAT WOULD QUAL IFY THOSE CLAIMS
FOR DISMISSAL.

The Plaintiffs contend that the cigarette®guct labels, including the descriptors at issue --
i.e., additive-free, natural, and organic -- create an actionable expresgyvediee Response at 72.
The Defendants argue that, under California anal Merk law, the express warranty claims fail for
the same reasons that the packaging and adagniv®uld not mislead a reasonable consumer. See
MTD at 64-65. The Court declinés adopt that line of reasoningrfthe same reasons it rejected
their reasonable consumer argnts as articulated above.

The Defendants also argue that Califori@ajorado, Florida, lllinois, New Jersey, New
York, New Mexico, and North Carolina law tarlose the express warranty claims, because
warranties must be read as “reasonabl[y] consisteh potentially limiting language.” MTD at 65
(citing Cal. Com. Code 8§ 2316(1olo. Rev. Stat. § 4-2-316(1Fja. Stat. § 672.316(1); 810 IlI.
Comp. Stat. Ann. 8§ 5/2-316(1); N.Stat. Ann. 12A:2-316(1); N.M. Stat. Ann. 8 55-2-316(1); N.Y.
U.C.C. Law § 2-316(1); N.C. Gen.&t§ 25-2-316(1)). Accordirtg the Defendants, the menthol
descriptor is limiting language anécessarily modifies the warrarstych that it could not be read
“as promising the absence of meoit” MTD at 66. From thapremise, they contend that “no
reasonable consumer” would rely on a promise that menthol cigarettes did not contain menthol.
MTD at 66._See Reply at 34. This assertianigther re-packaging of the Defendants’ reasonable-
consumer arguments. The Defendants’ key imiegegain, which the Cowltes not accept, is that
a reasonable consumer would know that mentheot isdditive. The Cotihas already concluded
that a reasonable consumer could read the no-additive term and conclude that menthol is not an
additive. The menthol descriptor, thus, does reasonably limit the no-additive term, and the

Defendants’ argument fails.
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B. THE FLORIDA, ILLINOIS, AND NEW YORK EXPRESS WARRANTY
CLAIMS FAIL, BECAUSE THE AMENDED COMPLAINT CANNOT SERVE
AS THE REQUISITE PRE-LITIGATION NOTICE.

The Defendants’ argue that the Plaintiffs fdite give pre-litigatbn notice in California,
Florida, Illinois, New Mexico, New York, and NérCarolina._ See MTD &6. Under those states’
laws, a buyer must, “within a reasdnle time after he or she ds@rs or should have discovered
any breach, notify the seller of breach or lmered from any remedy.” Cal. Com. Code
8 2607(3)(A). _See Fla Stat. § 672.607(3)(a); 8L0Comp. Stat. 5/2-607(3)(a); N.M. Stat.
Ann. § 55-2-607(3)(a); N.Y. U.C.G.aw § 2-607(3)(a); N.C. Gen. Stat. § 25-2-607(3)(a). The
Plaintiffs argue that the Deferuta had actual knowledge that thienthol cigarettes were not one
hundred percent additive free, and that the Ame@tedplaint is sufficient to put the Defendants’
on notice. _See Response at 73. The Court disagideshe Plaintiffs’ first argument. Actual
knowledge of the deception does not suffice, becauswery state but lllinois, the plaintiff has a
burden to provide notice, so the Defendants’ gareavareness cannot meet the requirement. See
Cal. Com. Code § 2607(3)(a);a5tat. § 672.607(3)(a); N.M. St#&tnn. § 55-2-607(3)(a); N.Y.
U.C.C. Law § 2-607(3)(a); N.Gen. Stat. § 25-2-607(3)(%). Regarding whether the Amended
Complaint suffices for notice, the Court concludes that it provides sufficient notice for the
California, New Mexico, and North Carolina clairbsit not for the Floridd]linois, or New York
claims.

Under California law, a buyer mystvithin a reasonable timetaf he or she discovers or

should have discovered any breach, notify the saflereach or be barred from any remedy.” Cal.

Com. Code 8§ 2607(3)(a). See David v. Wikutomotive, Inc., 2016 WL 4506069, at *7 (Cal. Ct.

®For lllinois, the Court does not adopt thgwamnent for state speaifreasons explained
below.
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App. August 29, 2016)(unpublished)(ruling that resiois notice was not recgiie breach notice);

Cardinal Health 301, Inc. v. Tyco Electroni€erp., 87 Cal. Rptr. 3d 5, 21-22 (Cal. Ct. App.

2008)(ruling that notice by filing a lawsuitas insufficient as a matter of laiy). The notice
requirement’s purpose is “tolalv the defendant opportunity feepairing the defective item,

reducing damages, avoiding defective productd, rzegotiating settlemernitsPollard v. Saxe &

Yolles Dev. Co., 525 P.2d 88, 92 (Cal. 1974)(rglithat four-year delay in notice was

unreasonable). In an opinion construing similaglaage in a previously codified breach-express-
warranty notice requirement, the Supreme CairtCalifornia concluded that “[tlhe notice
requirement . . . is not an appropriate one ferdburt to adopt in actions by injured consumers

against manufacturers with whahey have not dealt.Greenman v. Yuba Power Products, Inc.,

377 P.2d 897, 900 (Cal. 1963). It explained: “Thered consumer is seldom steeped in the
business practice which justifies the rule, andastlantil he has had legal advice it will not occur to

him to give notice to one with whom he has hadlealings.”_Greenman v. Yuba Power Products,

Inc., 377 P.2d at 900 (ruling that a plaintiff consumvbp did not give timely notice of an express

warranty breach was not barred from bringingeapress warranty suit). See Zapata Fonseca v.

Goya Foods Inc., No. 16-2559, 2008 4698942, at *6 (N.D. CaBeptember 8, 2016)(Koh, J.);

Hydroxycut Marketing and Sales Practicé#tig., 801 F. Supp. 2d 993, 1009 (S.D. Cal.

2011)(concluding that a plaintiffs’ allegation tkait“conditions precedent, including notice” had
been met satisfied the pre-litigation notice requinetyieecause notice “is nsirictly required under

the laws of a number of states” and, in a numbestatkes, “the filing of a complaint can serve as

®The Court is aware that, under Erie, it islnatind to follow Court oAppeals of California
if it concludes that the Supreme Court of Califammiould decide the issulfferently. See supra
n.21. The Court will follow the Court of Appeads California’s decisions in_David v. Winn
Automotive, Inc. and Cardinal Health 301, Inc.Tyco Electronics Corp., however, because the
Court has found no indication thiie Supreme Court of Californveould apply a contrary rule.
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notice.”). The Court concludekat the Supreme Court of Calrhia would follow its precedent

from Greenman v. Yuba Power Products, Inc. aadld/not require more notice than the Plaintiffs

have already givefy.

Florida law states: “The buyer must withimeasonable time after he or she discovers or
should have discovered any breachifjdhe seller of breach or b®rred from any remedy.” Fla.
Stat. Ann. 8§ 627.607(3)(a). Florida federal courtspring this statute haveled that plaintiffs
need not give notice to a product’'s manufactuerabse the statute requiogsy seller notification.

See Felice v. Invicta Watch Co. of Am.cInNo. 16-62772, 2017 WL 3336715, at *6 (S.D. Fla.

August 4, 2017)(collecting cases)(Rosenberg, h)SEt. Ann. § 672.103(1)((Hefining seller as

“a person who sells or contracts to sell goods”). But see General Matters, Inc. v. Paramount Canning

Co., 382 S0.2d 1262, 1264 (Fla. D{St. App. 1980)(dismissing axgress warranty claim where a
plaintiff failed to notify a manufacturer). Theo@rt concludes that theastite refers to seller
notification and not to manufactureotification, because the statstates seller and the statute’s
definition of seller does not encompass the manufact It concludes, however, that Plaintiffs’
allegation that it has met “[a]ll conditions preceddatan express warranty claim is too conclusory
to meet the statute’s notice requirement andttiSupreme Court of Florida would conclude the

same. Amended Complaint § 456, at 104. Althoughpthintiffs are not suing the seller, the

%" The Defendants cite In Mentor Corp. ObTape Transobator Slings Products Liability
Litig., No. 12-0238, 2015 WL 5468791, at *2 (M.D. Ggeptember 16, 2015)(Land, C.J.) for the
conclusion that Greenman v. Yuba Power Products stands only for the proposition that
“procedural requirements of a warranty claim canné&atestrict products liabtly in tort.” In re
Mentor Corp. ObTape Transobturator SliRgeducts Liability Litig., 215 WL 5468791, at *2. See
Reply at 36. The Court disagrees with the Dedeitsl The Supreme CooiftCalifornia addresses
express warranty requirements regardless ofratve liability theories in Greenman v. Yuba
Power Products, Inc., and the casaigtliability discusson explains an alternative rationale for its
conclusion and not an exclusione._See Greenman V. Yuba Power Products, Inc., 377 P.2d at 900
(“Moreover, to impose strict liability . . . it was thwecessary for plaintiff to establish an express
warranty.”).
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statute’s language is unequivocsg]ler notice is required or @&xpress warranty claim is barred.

See Fla. Stat. Ann. 8§ 627.607(3)(@glice v. Invicta Watch Co. of Am., Inc., 2017 WL 3336715, at

*6 (noting that the plaintiff gge notice to the seller evahough the sellewas not a named
defendant). The Plaintiffs havet alleged that they notifigtle seller, so the claim fails.

lllinois law similarly requires a buyer to giveotice to the seller of a breach within a
reasonable time or be barred froecovery._See 810 Ill. Comp. St&t2-607(3)(a). This notice is
not required when “(1) the selleas actual knowledge of the defetthe particular product; or (2)

the seller is deemed to have been reasonadtiyied by the filing of the buyer's complaint.”

Connick v. Suzuki Motor Co., Ltd., 675 N.E.2d5889 (lll. 1996). Generalized knowledge about
the product defect stemming from third party conséfrs insufficient to fifill the plaintiffs’ UCC

notice requirement.”_Connick v. Suzuki MotGo., Ltd., 675 N.E.2d &90. The manufacturer

must be “somehow apprised of the trouble wiita particular product pahased by a particular

buyer.” Connick v. Suzuki Motor Co., Ltd, 675BN2d at 590. “Only a consumer plaintiff who

suffers a personal injury may satisfy the ggc2-607 notice requiremebly filing a complaint

stating a breach of warrantyten.” Connick v. Suzuki Moto€o., Ltd., 675 N.E.2d at 590. The

Court concludes that the Plafiféimeet neither of those exdems. Although the Defendants may
have had generalized knowledge that their labelimtyadvertising might be deceptive, they had no
knowledge of the particuldouyers at issue. Moreovehe injury here is not a personal injury.
New Mexico also prohibits express warrantgiis absent notice to the seller within a
reasonable time. See N.M. Stat. Ann. 8§ 55-2-8f§@J]. No New Mexico case has determined

whether filing a complaint satisfies the notice regunent. _See Badilla v. Wal-Mart Stores East,

Inc., 2017-NMCA-021, 111, 389 P.3d 1050, 1054.e Bupreme Court of New Mexico has

explained, however:
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a person notifies or gives notice or nottiion to another byaking such steps as

may be reasonably required to inform thikeotin ordinary course whether or not
such other actually comes to know of it.. The content athe notification need
merely be sufficient to let the seller kntivat the transaction is still troublesome and
must be watched. ... The notificatiaich saves the buyer’s rights under this
article need only be such as informs #w®dler that the transaction is claimed to
involve a breach, and thus opens the way for normal settlement through negotiation.

State ex Rel Concrete Sales & Equip. Rental @c. v. Kent Nowlin Const., Inc., 1987-NMSC-

114, 117, 746 P.2d 645, 648-49 (citing N.M. Statn A8 55-1-201(26), now codified at § 55-1-
202). When there is no definitigipreme Court of New Mexicotarpretation, New Mexico courts

often look to out-of-state authorities. Seedia v. Wal-Mart Storegast, Inc., 2017-NMCA-021,

1 11, 389 P.3d at 1054 (“Because the UCC is a unifomnotanterstate application, we turn to out-
of-state authorities.”). Asxplored above, California has rered the notice requirement when
plaintiffs sue manufacturers for injuries, and,gd@ed below, North Carolina has determined that

complaints may serve as the requisite not@ee Greenman v. Yuba Power Products, Inc., 377 P.2d

at 900; Maybank v. S.S. Kres@e., 273 S.E.2d at 683-84. The Coun peeviously concluded that

the Supreme Court of New Mexico would relax ©Gtandards for lawsuits in light of potential

consumer harm. See Bhandari v. VHA SowhkixCommunity Health Corp., No. 09-0932, 2011 WL

4669848, at *24 (D.N.M. March 30, 2011)(Browning, Jhe Court determines that the Supreme
Court of New Mexico is likely to agree with tBeipreme Court of California’s reasoning that notice
should not be required in thesatsubecause “[t]he injured consumer is seldom steeped in the
business practice which justifies the rule, andatlantil he has had legal advice it will not occur to

him to give notice to one with whom he has hadlealings.”_Greenman v. Yuba Power Products,

Inc., 377 P.2d at 900. The Cous@koncludes that tioe via the Amended Complaint serves the
purposes that the Supreme Court of New Mexiciidkentified, namely, that notice must “open|[] the

way for normal settlement through negotiation.” &t Rel Concrete Sales & Equip. Rental Co.,
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Inc. v. Kent Nowlin Const., Inc., 1987-NMSCH4, 17, 746 P.2d at 648-49. Filing a complaint

often triggers settlement negot@is. The Court conatles, accordingly, that the Supreme Court of
New Mexico would follow the Supreme Court@dlifornia and would not require notice beyond the
Amended Complaint.

New York law requires that éhbuyer provide notice to tiseller within a reasonable time
after discovering the breaoian express warranty. See N.C.C. Law § 2-607(3)(a). The New
York Supreme Court, Appellate Division, has ehated the requirement in “situations involving

goods sold for human consumption.” FischieMead Johnson Labgll A.D.2d 737, 737 (N.Y.

App. Div. 1973). The decision involves, howeveplantiff's personal injuy, which at least one

court has distinguished on those grounds._See In re 5-Hour ENERGY Marketing and Sales Practices

Litig., No. 13-2438, 2015 WL 12734796,*& (C.D. Cal. January 22015)(Gutierrez, J.). The

Court concludes that Fischer v. Mead Johnson lsafst correctly cabinet only personal injury

cases, as it contemplates abes “grounded on tortious elementsischer v. Mead Johnson Labs.,

41 A.D.2d at 737 (citing Kennedy v. Woolwortlh C205 A.D. 648, 649 (N.YApp. Div. 1923)), but

the Court is also not convinced that the CouAmbeals of New York would write in an exception
to the statute’s clear languagebenefit a purchaser, which currgrdoes not allow a complaint to
suffice for notice in manufacturer-consumer casése Court of Appeals of New York has not
expressed the same willingness to modify the W& @ublic policy concerns as the Supreme Court

of New Mexico has. See Bordreasing Corp. v. General Motors Corp. (Allison Gas Turbine Div.),

645 N.E.2d 44*8, 1196 (N.Y. 1995)(“Having foregonetecting itself with UCC warranties,
plaintiff should not be permitted to fall back on wtien it has failed to preserve its . . . remedies.”
(ellipses in original)(quotations omitted)). T@&eurt concludes, accordingly, that it should dismiss

the New York express warranty claim.

- 236 -



North Carolina also requires that the buyeregnotice within a reasonable time after the
buyer discovers the breach tooeer under an express warranty ttyed@see N.C. Gen. Stat. § 25-2-
607(3)(a). The Supreme Court of North Carolinarbed that filing a lawsuit may serve as notice.

See Maybank v. S.S. Kresge Co., 273 S.E.2d at 68316B4s also ruled that the reasonable time

requirement is relaxed in consumer defective-geadss that have caused personal injury or where
the seller has, regardless of netibad a reasonable oppuonity to learn the fastso that the seller

may defend himself. See Maybank v. S.S. Kr&dge 273 S.E.2d at 684 (ruling that a notice delay

of three years was reasonable in a consumer-defect personal-injury cas€puftconcludes that
the reasonable notice requirement should be relaeseitoo, even though itm®t a personal injury
case, because the same rationale in personay ioases applies here: “the damage has already

occurred and is irreversible.” Maybank v. X#sge Co., 273 S.E.2d at 684. There is no chance

that the Defendants can fix theadption; the cigarettes have already been purchased and consumed.
The Court concludes, accordingly, that it shaudd dismiss the North Calina express warranty
claim on the notice requirement ground.

C. THE COURT DISMISSES THE FLORIDA AND ILLINOIS EXPRESS
WARRANTY CLAIMS FOR LACK OF PRIVITY.

The Defendants argue that eurt should dismiss the Plaififié’ express warranty claims
from Florida, Illinois, and New York for lack of pity. See MTD at 67. The Plaintiffs rejoin that
there is an exception to the privity requirement uradldhree states’ lawer labeling deceptions.
See Response at 75. The Court of Appeals of Xk has concluded thativity is not required
against a manufacturer or thdvartiser for economitoss, so the Court does not dismiss the

Plaintiffs’ New York claim on that ground. See Randy Knitwear, Inc. v. American Cyanamid Co.,
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181 N.E.2d 399, 400-02 (N.Y. 1962); Mahoney v. EH@alth Solutions, Inc., No. 15-9841, 2016

WL 3951185, at *6 (S.D.N.Y. July 20, 2016)(Cote,’3.).
The Supreme Courts of Florida alfiihois have not decided the isstfe Lower state and

federal courts in those stst are divided._ Compare Hill Hoover, 899 F. Supp. 2d 1259, 1266

(N.D. Fla. 2012)(Mickle, J.); Northern Ins. Gi.N.Y. v. SilvertonMarine Corp., N0.10-0345, 2010

WL 2574225, at *2 (N.D. lll. June 23, 2010)(Zagel, J.); Intergraph Corp. v. Stearman, 555 So.2d

1282, 1283 (Fla. Dist. Ct. App. 1990) with Meck v. Precor, Inc., No. 14-3624, 2014 WL

6474915, at *5 (N.D. Ill. November 13, 2017)(Leinezber, J); Smith v. Wm. Wrigley Jr. Co., 663

F. Supp. 2d 1336, 1343 (S.D. Fla. 2009)(Cohn, Jda@eof Lebanon Hos@orp. v. European X-

ray Distributors of America, Inc., 444 S0.2068, 1072 (Fla. Dist. CApp. 1984);_Fischetti v.

American Isuzu Motors, Inc., 918 So.2d 97Z69Fla. Dist. Ct. App2005). Neither statute

governing express warranties discusses privity mdémufacturers, and theoGrt has, in the past,
noted that vertical-privityssues are proper for judicial restodin. See Fla. Stat. 8§ 672.313; 810 Ill.

Comp. Stat. 5/2-601-616; Bellman NXP Semiconductors USAnc., 248 F. Supp. 3d at 1151

(D.N.M. 2017).
The Supreme Court of Florida’s jurisprudenegarding privity has been relatively murky.

In Manheim v. Ford Motor Co., 201 So.2d 440, 44&.(R967), it ruled that[oJur Court has

®®Some federal cases suggest that Randy Kitwinc. v. American Cyanamid Co. is no
longer good law, because the New York legislatatiéied the UCC after #ndecision. See Koenig
v. Boulder Brands, Inc., 995 F. Supp. 2d 274, 29D ($.Y. 2014)(Ramos, J.); Ebin v. Kangadis
Food Inc., No. 13-2311, 2013 WL 6504547, at *6 (S.¥.NDecember 11, 2013)(Rakoff, J.). The
Court disagrees that the UCC displaces the CaluAppeals of New York's determination on
vertical privity, because the UCC does not goverticad privity with manufacturers, and the Court
has already determined that vealiprivity issues are properly juwially resolved._See Bellmanv.
NXP Semiconductors USA, Inc., 248 F. Supp. 3d 1081, 1151 (D.N.M. 2017)(Browning, J.).

®The Supreme Court of lllinois expressly deetirto address the issue. See Collins Co.,
Ltd. v. Carboline Co., 532 H.2d 834, 837, 841 (lll. 1988).
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become aligned with those courts holding tiataction may be brought against a manufacturer

notwithstanding want of privity,” but it later walkdxck that holding in Kramer v. Piper Aircraft

Corp., 520 So. 2d 37, 39 (Fla. 1988prdling that it had created arist liability action in tort,
which had supplanted the no-privity requiremeriin@ach-of-implied-warranty cases. See Cedars

of Lebanon Hosp. Corp. v. European X-Ragthbutors of Am., Inc., 444 So. 2d 1068, 1070-71

(discussing Florida’s history with the privitgquirement); Smith v. WnWrigley Jr. Co., 663

F. Supp. 2d at 1342-43. The Supreme Court of Ikinarisprudence hasslen similarly ambiguous.

In Collins Co. Ltd. v. Carboline Cahe Supreme Court of lllinois Iefa door at least slightly ajar

for future extension of some warranties in appiip circumstances to nonprivity plaintiffs,” but

refused to decide the issue. Collins Co. LtdCarboline Co., 532 N.E. 2d at 842. See Szajna v.

General Motors Corp., 503 N.E.2d 760, 766 (lll. 1986)(mpthat “the professkeneutrality of” the

UCC on the privity requirement “should not be vievesdan invitation to theourts to abolish the
privity requirement . . . [n]or should it be viewedegsrohibition against further development in that
direction.”). It has, however, ruled that privitst exist for breach of implied warranties when the

harm alleged is economic loss. See Rotheadillac, Inc., 518 N.E.2d 1028, 1029-30 (Ill. 1988).

Given the reticence that the Supee@ourts of both states haerpressed toward modifying the
privity requirement, the Court concludes that neitheuld do away with thprivity requirement to
breach-of-express-warranty claims producing pecenomic loss. The Court, accordingly,
dismisses the lllinois and Florida expressranty claims for lack of privity.

IX. THE PLAINTIFFS® REQUESTS FOR INJUNCTIVE RELIEF ARE NOT
RENDERED MOQOT.

The Plaintiffs request an injunction prohibiting the Defendants from advertising Natural
American cigarettes as natural and additive free. See Amended Complaint { 159, at 50, Prayer for

Relief § C, at 105. The Defendaatgue that the Plaintiffs’ requdstrendered moot, because the
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Defendants have entered intamorandum of Agreement with the FDA, which requires them to
cease using those terms, except for the natarat in their brand name. See MTD at 68;
Memorandum of Agreement [ 1-2, at 1. Therfilés counter that thir requested injunction
extends to enjoining the Natural Americanrizt@aame, so the Memorandum of Agreement does not
entirely render moot their request. See Respains@. They also contdrthat the Memorandum of
Agreement is subject to an ongoilagvsuit in the United States &rict Court for the Southern
District of Florida, which, if successful, woulavalidate the Memorandum of Agreement. See July

Tr. at 60:3-13 (Wolchansky); idt 61:3-12 (Wolchansky); SprouleUnited States Food and Drug

Administration, No. 17-80709 (S.D.&12017)(Rosenberg, J.). Atthe July Hearing, the Defendants

conceded that, if the pending lawsuit agaittee FDA is successful‘it would vacate the
memorandum,” July Tr. at 64:3-4 (Biersteker). Tiedendants represent, hoveeythat “Santa Fe is
no longer utilizing the phrases ‘Adidie Free’ and ‘Natural’ in th&lAS cigarette product labels,
labeling, advertising, and promotial materials . .. and Santa Bein compliaace with the
[Memorandum of] Agreement.” Supp.iBfon FDA Agreement | 6, at 3.

Injunctive relief requests are subject to Artitlemootness._See WEarth Guardians v.

Public Service Co. of Colorad690 F.3d at 1190-91:; Ex rel. NeMexico State Highway Dept. v.

Goldschmidt, 629 F.2d at 669. A case is rendaredt “when the issugsresented are no longer

live or the parties lacklagally cognizable interest the outcome.” Cty. of L.A. v. Davis, 440 U.S.

at 631 (1979)(quotations omitted). &fenth Circuit has explained:

Like Article 1ll standing, mootness is oft-cited as a constitutional limitation on
federal court jurisdictionE.g, Building & Constr. Dep’v. Rockwell Int'l Corp.7

F.3d 1487, 1491 (10th Cir. 1993)(“Constitutibn@otness doctrine is grounded in
the Article 11l requirement that federabarts only decide actual, ongoing cases or
controversies). . . . Butalthough issuesiobtness often bear resemblance to issues
of standing, their conceptubbundaries are not coterminous. . .. [T]he Supreme
Court has historically recognized whae arften called ‘exceptions’ to the general
rule against consideration of moot casesylasre a plaintiff's status is ‘capable of
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repetition yet evading reviewS. Pac. Terminal Co. Vnterstate Commerce
Comm’n 219 U.S. 498 (1911), or where afeleant has ceased the challenged
action but is likely the defendawill ‘return to his ol ways’ -- the latter often
referred to as the voluntary cessation exceptioited States v. W.T. Grant C845
U.S. 498, 515 (1911).

Lucero v. Bureau of Collection Recovery, Ig@39 F.3d at 1242. Whenjimctive relief does not

redress plaintiffs’ particular injuries, the injundirelief requested is ren@el moot._See WildEarth

Guardians v. Public Service Gw.Colorado, 690 F.3d at 1191 (citiblpited States v. Vera-Flores,

496 F.3d at 1180). Similarly, if thejunction would have no present-day effect, the injunctive relief

requested is also rendered moot. See UtdamalnRights Coalition v. Salt Lake City Corp., 371

F.3d at 1257 (“The alleged vation took place in 2001, the Olymes have come and gone, and
neither temporary restraining order, preliminajynction, nor permanent injunction could have any
present-day effect.”).

As already noted, mootness is subject eouwbluntary-cessation exception. See Brown v.
Buhman, 822 F.3d at 1166. Umdleat exception, “voluntary cesgan of challenged conduct does
not ordinarily render a case moot because a disirfier mootness would permit a resumption of the

challenged conduct as soon as the case isshisohi” Brown v. Buhman, 822 F.3d at 1166. “This

rule is designed to prevent gamesmanshipollintary cessation automatically mooted a case, ‘a
defendant could engage in unlaWwdonduct, stop when sued toviesthe case declared moot, then
pick up where he left off, repead) this cycle until he achievdss unlawful ends.”_Brown v.

Buhman, 822 F.3d at 1166 (quotingéddy, LLC v. Nike, Inc., 568 U.%t 91). Nevertheless, a

defendant’s voluntary cessation mander a case moot if “the fdé@dant carries the formidable
burden of showing that it is abstaly clear the allegedly wrongful behavior could not reasonably be

expected to recur.” Brown v. Buhman, 823drat 1166 (quoting Already, LLC v. Nike, Inc., 568

U.S. at 91).
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The Memorandum of Agreement would rendeyainthe Plaintiffs’ requested injunctive

relief, except for an injunction on the term Naturathe brand name. See Utah Animal Rights

Coalition v. Salt Lake City Corp., 371 F.2d 1257. The ongoing litigation challenging the

Memorandum of Agreement’s validity, see SpeoulUnited States Food and Drug Administration,

No. 17-80709 (S.D. Fla. 2017)(Rosenberg, dagts doubt, however, on the Memorandum of
Agreement’s permanency. Absent that agreentlkatDefendants’ promise to remove the terms
is just that -- a promise. As such, the Defenslardrr|y] the formidable baien of showing that it is

absolutely clear the allegedly wrongful behaviould not reasonably be expected to recur,” and the

Court concludes the Defendantsv@aot carried that burdeBrown v. Buhman, 822 F.3d at 1166.

There is no evidence, for example, that, abske Memorandum of Agreement, it would be
prohibitively expensive for the Defendants to chatiggr labeling or taestart an advertising
campaign. The Court, accordingly, denies the Defetsdeequest to dismiss the injunctive relief
requested.

IT IS ORDERED that: (i) the Defendants’ Request fludicial Notice in Support of Motion
to Dismiss, filed November 18, 2016 (Doc. 71) is granted in gadt denied irpart; (i) the
Defendants’ Second Motion for Judicial Nmtiin Support of The Motion to Dismiss the
Consolidated Amended Complaint, filed February 23, 2017 (Doc. 91) is granted; (iii) the
Defendants’ Third Motion for Judicial Notice in Support of the Motion tenid$és the Consolidated
Amended Complaint, filed May 30, 2017 (Doc. 109) is granted; and (iv) the requests in the
Defendants’ Motion to Dismiss the Conselidd Amended Complaint and Incorporated
Memorandum of Law, filed Februa®a, 2017 (Doc. 90) are granted inf@nd denied in part. The

Court: (i) judicially notices the 2000 FTC Compldiigd against Santa Feobacco, In the Matter of

Santa Fe Natural Tobacco Company, Ino. I€-3952 Complaint, fled November 18, 2016
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(Doc. 71-1); the Native American Spirit Advertisirttgahed to the FTC Complaint, In the Matter of

Santa Fe Natural Tobacco Company, In@, N-3952, Exhibits A-C, filed November 18, 2016

(Doc. 71-1); the Decision and Order, In the Matte8anta Fe Naturaldbacco Company, Inc., No.

C-3952, filed November 18, 2016 (Doc. 71-1); FRCcepts Settlements of Charges that
“Alternative” CigaretteAds are Deceptive, issued April ZQO0, filed November 18, 2016 (Doc.
71-1); FTC Accepts Settlement of Charges thds for Winston “No Additive” Cigarettes are
deceptive, issued March 3, 1999, filed Novemb#r2016 (Doc. 71-1); Assurance of Voluntary
Compliance, (dated March 1, 2010), filed Novemb8, 2016 (Doc. 71-1yarning Letter, dated
August 27, 2015, filed November 18, 2016 (Doc.1¥1Memorandum of Agreement Between The
United States Food and Drug Adnstration’s (FDA) Center foFobacco Products (CTP) and RAI
Services Company (RAIS)/Santa Fe Natural Tob&mmopany, Inc. (Santa Fe), (dated January 19,
2017), filed February 23, 2017 (Doc. 91-1)(“Memuatam of Agreement”); Request for Informal
Staff Guidance Regarding Santa Fe Natural €Cob&Zompany’s Consent Order (FTC Dkt. No. C-
3952) dated May 9, 2017, filed May 30, 2017 (Doc. 109#))severs and trasfers the Plaintiffs’
claims, which were not origitig brought in a Nottt Carolina forum against Reynolds American
Inc., to the Middle District oNorth Carolina; (iii) dismisses itth prejudice California Count |
(CLRA), California Count Il (CFAL), Califorrda Count Il (UCL), Colorado Count | (CCPA),
Florida Count | (FDUTPA), lllinois Count | (ICFA), lllinois Count Il (IUDTPA), Massachusetts
Count | (Mass. Gen. Law. 93A¥lichigan Count | (MCFA), New Jsey Count | (NJCFA), New
Mexico Count | (NMUPA), New Mexico Count (NMFAL), New York Count I (N.Y. Gen. Bus.
Law § 349), New York Count Il (N. Gen. Bus. Law 8§ 350), Nortbarolina Count | (N.C. Gen.
Stat. § 75-1.1), Ohio Count | (OCSPA), Ohiout Il (ODTPA), Washigton Count | (WCPA) to

the extent that those counts premised on a theory of deception that a reasonable consumer would
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believe that the terms natural and additive-freggest that Natural American cigarettes are less
processed than other cigarett@g) dismisses with prejudicelithois Count | (ICFA) and lllinois
Count Il (IDUTPA) to the extent those claims arermised on the theory that a reasonable consumer
would believe that the terms “additive-free” and “nattin the Defendants’ advertising suggest that
Natural American cigarettes are safer or healtlfigrdismisses with pragice lllinois Count I
(IUDTPA) to the extent that it requests injunetixelief; (vi) dismisses Ohio Count | (OSCPA)
without prejudice; (vii) dismissewith prejudice Ohio Count ([ODTPA), New Jersey Count IlI
(Unjust Enrichment), Ohio Coutit (Unjust Enrichment)and (viii) dismissg with prejudice the
Nationwide Count | (Express Warranty) to the extent that it is premised on Florida, Illinois, and New
York law. All other requests for relief frothe Defendants’ Motion to Dismiss The Consolidated

Complaint and Incorporated Memorandum of L&aled February 23, 2017 (Doc. 90) are denied.
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