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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

IN RE: SANTA FE NATURAL TOBACCO
COMPANY MARKETING & SALES
PRACTICES AND PRODUCTS
LIABILITY LITIGATION
No. MD 16-2695 JB/LF

MEMORANDUM OPINION AND ORDER*

THIS MATTER comes before the Co

'On January 15, 2018, the Court issued an Ex Parte Memorandum Opinion and Order,
filed January 15, 2018 (Doc. 157)(“Ex Parte MOOI it, the Court requested the Plaintiffs to
propose redactions, if any were necessary taept confidential information._ See Ex Parte
MOO at 1, n.1. The Plaintiffs moved the Courseal the Ex Parte MOQuit, if the Court was
not inclined to seal the Ex Parte MOO, thegpwsed redactions. See Motion to Seal Documents
at 1-2, filed January 25, 2018 (Doc. 161)(“Motion Seal”). The Court granted in part and
denied in part the Motion to 8k ruling that it would make publia redacted version of the Ex
Parte MOO. _See Order to Seal Certain Documents at 1, filed February 14, 2018 (Doc. 173).
This Memorandum Opinion and Order is thdaeted version of the Ex Parte MOO.
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FACTUAL BACKGROUND

The Court briefly summarizes the fadtumckground for contéx A more thorough
discussion may be found in its Memorand@pinion and Ordeat 4-9, 2017 WL 6550897, at
*2-4, filed December 21, 2017 (Doc. 146)(“MOQO")The Plaintiffs are a group of consumers
who have purchased Natural American Spirit @tf@s. _See Consolidated Complaint |1 12-23,
at 4-11, filed January 12, 2017, (Doc. 82)(“*Comgdlain They contend that they bought those
cigarettes at a price premium, because adeengsts and branding described the cigarettes as
“natural,” “Additive-Free,” and “organic,” which led them to erroneously believe that Natural
American cigarettes are safer and healthier thharatigarette brands. @wplaint 1 4-6, at 2.
See id. 11 12-23, at 4-11. The Plaintiffs ailege that the “Additive-Free” branding led them
to incorrectly think that the Natural Americanenthol-variety cigarettes are additive ffee.
Complaint § 10, at 3. See id. at 12-23, at 3-11.

PROCEDURAL BACKGROUND

The Plaintiffs brought suit in several jsdictions alleging a veaety of consumer

protection and common-law claims premisedumtawful deception._See Ire Santa Fe Nat.

’Menthol is a cigarette additive. S@emplaint { 10, at 3; MOO, at 173 n.49, 2017 WL
6550897, at *78 n.49 (“Menthol en organic molecule derived from mint.”).
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Tobacco Co. Mktg. & Sales Practices Litify78 F. Supp. 3d 1377, 1378 (U.S. Jud. Pan. Mult.

Lit. 2016)(“Transfer Order”). One Plaintifnoved for multidistrict itigation centralization
under 28 U.S.C. § 1407. See Transfer Oriié8 F. Supp. 3d at 1378. The Judicial Panel on
Multidistrict Litigation concluded that the actiopsesented “involve common questions of fact,
and that centralizatiowill serve the convenience of the past” and ordered consolidation.
Transfer Order, 178 F. Supp. 3d at 1378-79.

On May 20, 2016, the Plaintiffs submitted Rt#fs’ Joint Application for Appointment
of Plaintiffs’ Leadership Structure and Imporated Memorandum of Law, filed May 20, 2016
(Doc. 15)(“Plaintiffs’ LeadershigPetition”), requesting that th€ourt appoint Mr. Schlesinger,
Mr. Yanchunis, and Ms. Weintco-lead counsel.__See Plaintiffs’ Leadership Petition at 2-3.
The Plaintiffs represented toettCourt that the ceebd counsel arrangentemas best able to
represent the proposed s$&s’ interest for four reasons. $aintiffs’ Leadership Petition at 4-
7. First, all of the Plaintiffscounsel agreed to the leadership structure, so, according to the
Plaintiffs, the Court is obligedo approve the structure “b&b on the concept of ‘private
ordering.” Plaintiffs’ Leadership Petitioat 4 (quoting Manual for Complex Litigation § 21.11
(4th ed. 2004)). Second, they contend thatpgtoposed co-lead counsel are eminently qualified
in both tobacco litigation and consumer protactlitigation -- both relevant practice areas for
this lawsuit. _See Plaintiffs’ Leadership Petitiat 5-11. Third, the Platiffs’ counsel represent
that they can work cooperatively together. Seéniiffs’ Leadership Petition at 6. Finally, they
argue that the leadership structure will presetass resources by eliminating duplicative work.
See Plaintiffs’ Leadership Petition at 7.

The Court subsequently held a hearingMay 24, 2016._See Transcript of Scheduling

3Ms. Weiner was known as Ms. Wolchansky at the time. She has since changed her last
name.
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Conference, taken May 24, 2016, filed June2@16 (Doc. 34)(“May Tr.”). Mr. Yanchunis
began by noting that the Court hasked the Plaintiffs to propose a leadership structure for this
complex case, and, after meeting in person, tae#ffs’ counsel had agreed to a “consensus
structure” that combined the talent and experience of tobacco litigation lawyers and consumer
class-action lawyers. May Tr. at 26:8-22 (Yanckuni Accordingly, theéPlaintiffs had chosen

Mr. Schlesinger, Mr. Yanchunis, and Ms. Weirgar co-lead counsel; Mr. Schlesinger brought
tobacco litigation experience, and Mr. Yanchumd &1s. Weiner brought to bear their consumer
class-action acumen. See May Tr. at 26:24-25 (Yanchunis); Plaintiffs Leadership Petition at 7-
11. Mr. Yanchunis then explainédat their leadership agreement had methodically mapped out
each firm’s responsibilities to match that firmgperience in order to conserve class resources.
See May Tr. at 28:4-16 (Yanchunis). For examtile,Plaintiffs had divided up “client vetting,
research trial experts, [and]scovery” between the firms “sihat there’s not overlapping of
work.” May Tr. at28:8-11 (Yanchunis).

The Court expressed some concern wippainting co-lead counsel.  See May Tr. at
29:7-8 (Court). It asker. Yanchunis whether he had evedtacase with that number of co-
leads. _See May Tr. at 29:7(B@ourt). Mr. Yanchunis had worked with co-leads before see May
Tr. at 29:9-14 (Yanchunis) and noted that, altffobe had never worked with or Mr. Schlesinger
or Ms. Weiner before this case, “in our time up until now, | can work with [both of them],” May
Tr. at 30:13-14 (Yanchunis). The Court asked Weethere was any downside to three co-leads,
as opposed to just one leaddaMr. Yanchunis said he couldirtk of none. _See May Tr. at
29:21-23 (Court, Yanchunis). He added that, in terms of billing, “on the plaintiffs’ side of a
class case, we work not baagubn the hour,” but upon ¢hresult; “[w]e do nbget paid for our

labor unless we are successful.” WE. at 42:22-25 (Yanchunis).



Mr. Schlesinger agreed witlr. Yanchunis’ representationsSee May Tr. at 43:18-19
(Schlesinger). He noted that he “really encouraged those that came from the consumer class
action side to join.” May Trat 44:3-4. Mr. Schlesinger agoned that tobacco companies’
defense counsels typically hatremendous manpower at theirmlisal, and he thought that his
tobacco-litigation firm could better match the Dedants’ wealth of resources by joining forces
with consumer class-action firms. See May Tid4it5-14 (Schlesinger)He concluded that “I
don’t see any reason why myself, John, and Mekgsald ever disagreand put out separate
ideas about how to proceed.” May. at 44:20-22 (Schlesinger).

The Defendants took no official position dhe leadership structure, but conveyed
concern that co-lead counsel woyroduce inefficiencies by duplidag efforts. _See May Tr. at
32:23-33:3 (Monde). The Defendantoted, however, that it had not been difficult so far to
negotiate with three co-lead Ri#ffs’ counsel. _See May Tr. &3:23-24 (Monde). The Court
subsequently granted the Plaintiffs’ Leadership Petition and appointed Mr. Schlesinger,
Mr. Yanchunis, and Ms. Weiner co-lead counséee Order Granting Joint Application for
Appointment of Plaintiffs’ Leadership Struceuat 1, filed May 24, 2017 (Doc. 24) )(“Leadership
Order”); May Tr. at 45:5-8 (Court).

On May 1, 2017, the partiesipily moved to continue the Defendants’ Motion to
Dismiss hearing, set for May 12, 2018. See Joint Motion to Continue and Extend Briefing
Deadline at 1, filed May 1, 2017 (Doc. 100)(“JoMbtion”). Although notcontained in the
Joint Motion || G Sc- \otice Regarding
Motion to Continue Heang and Extend Briefing Deadbnat 1, filed May 2, 2017
(Doc. 21)(“Joint Motion Response” || GG
1



The following day, Mr. Schlesinger filed a JbiNMotion Response to notify the Court that,
although his electronic signaturepaared on the JoiNlotion, he had not authorized it. See

Joint Motion at 1. He also notified the Courathhe did not agree twontinue the Motion to

Dismiss hearing to allow 1
I - Joint Motion at 1

1
(o))
1



*The Court ordered regular status conferences be held every sixty days. See Case
Management Order No. 2, filed June 17, 2016 (Doc. 37).

The Court will discuss those arguments in greater detail in a forthcoming Memorandum
Opinion and Order on the

Mr. Monde is an attorney for the Defendants.
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1. The Motion.

Mr. Schlesinger subsequently filed the Motion,
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The Response.
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3. The Hearing."

"The Court’s citations to the hearing transcript refer to the court reporter’s original,
unedited version. Any final transcript may contain slightly different page and/or line numbers.
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The Motion to Withdraw.

After the hearing on the Motion, Mr. Yanalis moved to withdraw as “Counsel for
Plaintiffs and the Class in this action pursuarit@aoal Rule 9010-2(c)."Motion to Withdraw as
Counsel at 1, filed January 3, 20(Doc. 148)(“Motion to Withdraw”). He also states that he
seeks to withdraw as co-lead counsel amanfrany pending motions seeking relief from the
Court. See Motion to Withdraw at 1. He conclaitteat a number of lawyers and their firms will
continue to represent the Plaffgi See Motion to Withdraw at 1.

LAW REGARDING CLASSACTION COUNSEL

“Class counsel must fairly and adequatelypresent the interests of the class.”
Fed. R. Civ. P. 23(g)(4). The adequacy-of-counsel analysis was traditionally conducted under

rule 23(a)(4), but, since the 2003 amendments, dahatysis has “nowden moved entirely to

-17 -



rule 23(g).” _Anderson Living Trust WPX Energy Production, LLC306 F.R.D. 312, 383

(D.N.M. 2015)(Browning, J.)._ See SheinbergSorensen, 606 F.3d 130, 132 (3d Cir. 2010).

The advisory committee’s notes clarify:

The rule thus establishes the obligatiortlass counsel, an obligation that may be
different from the customary obligationsf counsel to individual clients.
Appointment as class counsekans that the primary lidmtion of counsel is to
the class rather than to any individualmieers of it. The class representatives do
not have an unfettered righd fire class counsel. Ithe same vein, the class
representatives cannot command class a@lutts accept or reject a settlement
proposal. To the contrary, class counselst determine whether seeking the
court’s approval of a settlemewould be in the best interests of the class as a
whole.

Fed. R. Civ. P. 23 advisory committee’s notethe 1998 amendments. Professor William B.
Rubenstein of Harvard Law School explainatthclass counsel, once appointed, is now the
paramount representative of the class, notcthss representatives.” 1 William B. Rubenstein,

Newberg on Class Actions § 3:82, at 430 (Bth 2012). “The Advisory Committee note

implies, quite strongly, thatt is class counselvho speaks for the a$s, not the class
representatives.” Rubenstein, supra, at 430-Rule 23 makes clear that it is the court’s
responsibility, and not the clasgpresentatives’, to monitor clkesounsel’s performance. See
Rubenstein, supra, at 431 (“The Advisoryn@uittee note esséally acknowledges that Rule
23(g) is aimed at responding to the fiction inimére the conventional pretense that the class
representative monitorezlass counsel. Rule 23(g) shiftés counsel-monitoring function from
the class representatives to the court. . . Fgd R. Civ. P. 23(g)(10h)(4)(endowing the court
with the responsibility to oversee class counstdiss and nontaxable costs, and to determine
whether class counsel can fairly andqdeely represent thiass’ interests).

Class counsel’s duty to “fairlgnd adequately protect the irgst of the class,” requires

class counsel to avoid a confliof interest with theclass. Fed. R. Ci\e. 23(a). The United
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States Court of Appeals for therita Circuit has held #t avoiding a conflict of interest with the
class is essential for class counsel to renhegrally adequate: “Readtion of two questions
determines legal adequacy: (1) th® named plaintiffs and themounsel havergy conflicts of
interest with other class members and (2) Wid named plaintiffs and their counsel prosecute

the action vigorously on behalf of the classRutter & Willbanks, Corp. v. Shell Oil Co., 314

F.3d 1180, 1188 (10th Cir. 2002)(citing Amchéhnds., Inc. v. Windsor, 521 U.S. 591, 626

n.20 (1997);_Hanlon v. Chrysler Corp., 15@dF.1011, 1026 (9th Cir. 1998)). In Rutter &

Willbanks, Corp. v. Shell Qil Co., the Tenth Circdétermined that a confliof interest did not

exist when class counsel represented a dlaas was divided into multiple subgroups for
distribution of a settlement. See 314 F.3d at 11B8e settlement’s objectors argued that class
counsel was conflicted, because it represkrdach of the subgroups collectively, but the
subgroups had conflicting interests. See 314 B&t3dl88. The Tenth Circuit explained that, to

the extent the different subgroujpgerests’ were in conflicthe conflict would motivate class
counsel only to seek the largest overall award so that all of its clients could be adequately

compensated. See 314 F.3d at 1188. Additionallin ire_Integra Realty Res., Inc., 262 F.3d

1089 (10th Cir. 2001), the Tenth Circuit determineat thass counsel’s receipt attorneys’ fees
in a settlement agreement does not place clasasel’s interests regarding the settlement in
conflict with the class, andhtis providing attorneys’ feedoes not render class counsel's
representation inadequat&ee 262 F.3d at 1112.

On the other hand, the Tenthr€liit has concluded that sk representatives were in
conflict with a class when they demanded a fiftpercent consultant’s fee for their services as

representatives. _ Se&arpenter v. Boeing, Co., 456 F.3d 1183, 1204 (10th Cir.

2006)(“Carpenter”). In Carpenter, the class regméegtives publicly statethat they were privy
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to “privileged conversations with class counseitfiich the district court found “strengthened its
initial conclusion that they put their own ingsts above those of the class.” 456 F.3d at 1204.
Accordingly, the Tenth Circuit affirmed the district court's removal of the class representatives,
concluding that they “would ndfairly and adequately protect the interests of the class’ as
required by Rule 23(a)(4)”._See 456 F.3d. 204 (quoting Fed. R. Civ. P. 23(a)(4)).

Professors Charles Alan Wrigahd Arthur Miller advise @, “[w]hen the court reviews
the quality of the representati under Rule 23(a)(4), ...will consider the quality and
experience of the attorngyor the class.” 7A Charles Alairight & Arthur R. Miller, Federal

Practice and Procedure 8§ 1769.1,448 (4th Ed. 2010). See Geithes and Best Practices

Implementing 2018 Amendments to Rule 238l Action Settlement Provisions, Duke Law

Center for Judicial Studies at 48 (2018)(fhmoming)(“*2018 Amendment Guidelines”)(“[W]hen

one applicant seeks apptyirent as class counsel, the court rappoint that agicant only if the
applicant is adequate under Rule 23(g)(1) and)(4ed. R. Civ. P. 23(9)(1)-(4). “[T]he class
attorney must be qualified, experienced and gdlgeahle to conduct the proposed litigation. In
sum, the lawyer must be willing and able to viyasly prosecute the action.” Wright and Miller,
supra § 1769.1, at 444. “The competence of counaglbe shown by the quality of the briefs,
as well as the arguments presented by the atterheyng the early stages of the case.” Wright
and Miller, supra 8§ 1769.1, 445-47.MJere allegations that the &a attorney is inexperienced
or incompetent will not suffice to demonstrat@dequacy if other evahce suggests that the
attorney is competent.” Wght and Miller,_supra 8 1769.1, at 453. “[A]lny conduct that suggests
that class counsel may have besmgaging in unethical behavir relevant in determining the
adequacy of the representation.” @ and Miller, supra 8 1769.1, at 469.

Frequently in MDLs, more than one applitaeeks to be appointadass counsel. See
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2018 Amendment Guidelines at 48-49. SeelMBtandards and Best Practices, Duke Law

Center for Judicial Studies, at 29 (2014)DL Best Practices”)(“Depending on the size and

complexity of the case, it may be appropriatagpoint more than one inddual to serve as lead
counsel.”). When that occurs, the Court mugtp@nt the applicant bestble to represent the

interests of the class.” Fed. R. Civ. P. 281y See 2018 Amendment Guidelines at 49. The

rule has been interpreted such that coumtsy appoint multiple lawyers and firms as class

counsel under rule 23(g). See 2@r8endment Guidelineat 49. “[C]ourts reognize that often

the combined human and economic resourcesnaltiple firms will be essential to assure

effective and adequatepmsentation of the class.” 20A8hendment Guidelines at 49. “MDL

transferee judges, who must appgofeintiff leadership at the ¢set of the proceedings, have

often adopted the Rule 23(g) factors as quealifons for leadershipoles.” 2018 Amendment

Guidelines, at 51 (citing In re Oil Spill ke Oil Rig “Deepwater Horizon”, MDL No. 2179

(E.D. La. March 5, 2012)(Doc. 59%Barbier, J.). The benefit to adopting the rule 23(g)
standards in an MDL is that ‘Rule 23 appointment comes wihRule text and an established
jurisprudence that articulates aimterprets the duties aflass counsel vis-gis the court and the

putative class.”_2018 Amendment Guideline$2t The appointment of interim class counsel

under rule 23(g)(3) is particularly appropriatben multiple lawyers compete to represent the

class. See 2018 Amendment Guidelinest@tn.30. But see MDL Best Practices at 29

(“Appointing a committee to support lead counselusually more effective than staffing the
litigation with numerous co-lead counsel, whichn lead to delays in decision making and
unnecessary duplication of effort.”). Interinppintment “[a]llows the transferee judge to
utilize case management techniques, suchoralering the appointed plaintiffs’ leadership

group . . . to file a consolidad class action complaint.”__20¥8mendment Guidelines at 49
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n.30.
There has been general recognition in MDLs that ‘“afdity to communicate and
cooperate with others in theddership structure, and with nappointed attorneys” is vitally

important. _2018 Amendment Guidelines at 6Zo be sure, while “Interim Class Counsel

appointed under Rule 23(g)(1) or (g)(3) are not fiduciaries toward other counsel (the duty of
adequate representation, under Rule 23, runsealss),” it is still wal for attorneys with

leadership roles in MDLs to be collegial. 208@endment Guidelines at 62. Courts have, thus,

advised MDL lead counsels to “seek consensusvhen making decisions that may have a

critical impact on the litigation.”2018 Amendment Gdelines at 63.

“The transferee judge should also keep imdnihat leadership needs may change over

time.” MDL Best Practices at 27. MDL Bestaetices admonishes that “the transferee judge

should not appoint more than thragorneys to serve as lead coelni® any matter, in light of

the potential for inefficiencieand ineffective decision making.'MDL Best Practices at 29.

Best Practice 3C(iii) suggedtsat: “The Transferee judge shoulatect counsel tadentify cases
in which they have served in a similar leadgrstapacity, describe thregxperience in managing
complex litigation and their knowledge of the sdijmatter, and provide information about the

resources they have availablectintribute to the litighon.” MDL Best Practies at 36. It also

suggests that the transferee judge conswdeat other “ongoing prefkssional commitments”

potential lead counsel might have that will catgfor their attention. MDL Best Practices at

36. While the transferee judge should tak®® iaccount the attorneys proposed leadership
structure, “[c]ourts have a fundamental obligatiorensure that the proceedings will be fairly
and efficiently conducted, regardless of the gigdvarrangement among the parties.” MDL Best

Practices at 38-39. “The transferee judge kh@ppoint lead counsel who have excellent
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management skills.”_MDL Best Practices at 40ead counsel should ke prior experience in

managing multidistrict and other complex litigation or have demonstrated sufficient skill and

experience[] to manage a complex proceedinddDL Best Practices at 41. “Multidistrict

litigation requires consistent and dedicatecrsight and management, and those serving in
leadership roles must be able and willing to make the litigation a priority throughout the course

of the proceedings.” MDBest Practices at 42.

“The transferee judge should not hesitatestmnstitute the leadeilighteam if it becomes

necessary.” MDL Best Practices at 49. The Méfor Complex Litigation reiterates that point:

“An attorney may be removed from a positionead, liaison, or class counsel, or (in an extreme
case) from further participation in the case reyi” Manual for Conplex Litigation (Fourth)

§ 10.154, at 19 (2004)(“Complex Litigation Manual’lt also notes that “such a [demotion or
removal], however, may disrupt thegation, may cause significant hm to the client’'s case and

the reputation of the attorney or law firm, and can conflict with a party’s right to counsel of its
choosing.” Complex Litigation Manual, sup®&,10.154, at 19. Befor@moving counsel, “the
court should consider orderingathnotice be given to the s& under Rule 23(d)(2) to enable
class members to express their views concerthiegy representation or to intervene in the
action.” Complex Litigation Manual, suprg,10.154, at 19. “[S]Jome courts have authorized
discovery by the opposing party to determine Weetlass counsel’s behar satisfies ethical

standards.” Wright and Miller, supra, 8§ 176%@1469 (citing Stavrides v. Mellon Nat. Bank &

Trust Co., 60 F.R.D. 634 (W.D. Pa. 1973)(McCuhg, Other courthrave allowed “limited
discovery into fee arrangemeritaNright and Miller, supra§ 1769.1, at 469-70 (citing Klein v.

Henry S. Miller Residential Serv. Inc., 8R.D. 6 (N.D. Tex. 1978)(Porter, J.)).

In assessing the adequacy of class courbkel Court has presusly concluded that
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experience with

the particular cs-of-action at issue is hightelevant to its adequacy-of-

counsel analysis. See Daye v. Community idma Serv. Centers, LLC, 313 F.R.D. 147, 179

(D.N.M. 2016)(Browning, J.)(“Daye’) For example, in_Daye, the consumer plaintiffs brought

Truth in Lending Act, 15 U.S.C. 88 1601-67fT(LA”) and New Mexico Unfair Practice

(“UPA”) claims.

See_Daye, 313 F.R.D. at 152ZThe Court concludedhat the plaintiffs’

attorneys were adequate counsel -- even, psrhapre-than-adequate counsel -- highlighting

that “[tlhey have extensivexperience litigating TLA and UPA cases, and in bringing class

actions, including class actions under the Th#d the UPA.”_Daye, 313 F.R.D. at 179.

LAW REGARDING DISCOVERY

Rule 34 governs discovery requests for tangible objects and states:

A party may serve on any other party guest within the scope of Rule 26(b):

(1)

(A)

(B)
2)

to produce and permit the requestpeayty or its representative to
inspect, copy, test, or sampleetfollowing items in the responding
party’s possession, custody, or control:

any designated documents or electronically stored
information -- including writingsdrawings, graphs, charts,
photographs, sound recordings, images, and other data or
data compilations -- storesh any medium from which
information can be obtained e#thdirectly or, if necessary,
after translation by the resnding party into a reasonably
usable form; or

any designated tangible things; or

to permit entry ontalesignated land or othproperty possessed or
controlled by the responding partgp that the requesting party
may inspect, measure, survey, photograph, test, or sample the
property or any designatethject or operation on it.

Fed. R. Civ. P. 34(a). Discovésyproper scope is “any nonpriviled matter that is relevant to

any party’s claim or defense apdoportional to the needs of thesea. ..” Fed. R. Civ. P.

26(b)(1). The factors that bear upon proportionality. “the importance of the issues at stake in
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the action, the amount in controversy, the partrefitive access to relevant information, the
parties’ resources, the importance of the disgove resolving the issues, and whether the
burden or expense of the proposhsicovery outweighs its likelpenefit.” Fed. R. Civ. P. 26
(b)(1).

Discovery’s scope under rule 26 is broacke $omez v. Martin Marietta Corp., 50 F.3d

at 1520;_Sanchez v. Matta, 229 F.R.D. 649, 654 (D.N.M. 2004)(Browning, J.)(“The federal

courts have held that the scope of discovery Ishioe broadly and liberally construed to achieve
the full disclosure of all potentially relevanfanmation.”). The fedetadiscovery rules reflect
the courts’ and Congress’ recognition that “mutual knowledge of all the relevant facts gathered

by both parties is essential pooper litigation.” _Hickman vTaylor, 329 U.S. 495, 507 (1947).

A district court is not, however, “required to permit plaintiff to engage in a ‘fishing expedition’

in the hope of supporting his claim.” _McGee v. Hayes, 43 F. App’x 214, 217 (10th Cir.

2002)(unpublishedy> “Discovery . . . is not intended toe a fishing expedition, but rather is
meant to allow the parties to flesh out allegasi for which they initially have at least a

modicum of objective support.” _Rivera DJO, LLC, No. 111119, 2012 WL 3860744, at *1

(D.N.M. August 27, 2012)(Brownd J.)(quoting Tottenham v. Trans World Gaming Corp., No.

00-7697, 2002 WL 1967023, at *2 (S.D.N.Y. 2002)(Kpag.)). “[B]Jroad discovery is not

without limits and the trial court is given widkscretion in balancinghe needs and rights of

®McGee v. Hayess an unpublished Tenth Circuit opdm, but the Court can rely on an
unpublished Tenth Circuit opinion the extent its reasodeanalysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persusasi value.”). The Tenth Circuihas stated: “In this circuit,
unpublished orders are not binding precedent, . . . and . . . citation to unpublished opinions is not
favored. . . . However, if an unpublished opinion has persuasive value with respect to a
material issue in a case and would assist thet @outs disposition, we allow a citation to that
decision.” _United States v. Austin, 426 F.3®&21274 (10th Cir. 2005). The Court concludes
that McGee v. Hayes, has persuasive value wipeet to a material issue, and will assist the
Court in its preparation of thidemorandum Opinion and Order.
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both plaintiff and defendant.” Gomez v. MartMarietta Corp., 50 F.3d at 1520 (internal

guotation marks omitted).
The 2000 amendments to rul6(b)(1) began narrowinghe substantive scope of

discovery and injected courts deeper intodiseovery process. See Simon v. Taylor, No. 12-

0096, 2015 WL 2225653, at *23 (D.N.M. April 30, 20@Srowning, J.). Before the 2000
amendments, rule 26(b)(1) defined the scope of discovery as follows:

Parties may obtain discovery regardiagy matter, not privileged, which is
relevant to the subject matter involvedlive pending actions, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgé any discoverable matter. The
information sought need not be admissiatethe trial if the information sought
appears reasonably calculated to leatthéodiscovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1)(1996). The 2000 amendmenatde the following changes, shown here
with the deleted language strickand the added material underlined:

Parties may obtaln dlscovery regardlng any matter, not pr|V|Ieged that which is

the clalm or defense ef—the—party—seekmg—dﬁee%r-y—eete—ﬂm—elalm—epde#ense of

any -ether party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgeany discoverablenatter. _For good
cause, the court may ordessdovery of any matter relevant to the subject matter
involved in the action. RelevanrtThdamation-seught need not be admissible

at the trial if discovery the-infermati-sought appears reasbhacalculated to
lead to the discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1). Putting aside the lashtence’s changes -- which the advisory
committee’s notes make clear was a housekgepimendment to clarify that inadmissible
evidence must still be relevatd be discoverable -- the 20@nendments have two effects:
() they narrow the substantive scope of discovery in the first sentence; and (ii) they inject courts

into the process in the &rely new second sentence.
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In 1978, the Committee published for comment a proposed amendment, suggested
by the Section of Litigation of the American Bar Association, to refine the scope
of discovery by deleting the “subjechatter” language. This proposal was
withdrawn, and the Committee has sinthen made other changes in the
discovery rules to addressncerns about overbroadsdovery. Concerns about
costs and delay of discovery have pmexl nonethelesand other bar groups
have repeatedly renewed similar proposatsamendment to this subdivision to
delete the “subject matter” language. Neanhe-third of the lawyers surveyed in
1997 by the Federal Judicial Center enddnsarrowing the scope of discovery as

a means of reducing litigation expensathout interferig with fair case
resolutions. [Federal Judicial Center,Willging, J. Shapard, D. Stienstra, & D.
Miletich, Discovery and Disclosure #&utice, Problems, and Proposals for
Change] 44-45 (1997). The Committees h@eard that in some instances,
particularly cases involving large quantitief discovery, parties seek to justify
discovery requests that sweep far beyonctthiens and defenses of the parties on
the ground that they nevbdaless have a bearing orettsubject matter” involved

in the action.

The amendments proposed for subdivis{b)(1) include one element of these
earlier proposals but also differ frothese proposals in significant ways. The
similarity is that the amendments deberthe scope of party-controlled discovery
in terms of matter relevant to the chaior defense of any party. The court,
however, retains authority to order discovefyany matter relevant to the subject
matter involved in the action for good s@u The amendment is designed to
involve the court more actively in galating the breatit of sweeping or
contentious discovery. THeommittee has been informed repeatedly by lawyers
that involvement of the court in managidiscovery is an important method of
controlling problems of inappropriately broad discovery. Increasing the
availability of judicial dficers to resolve discovery sfiutes and increasing court
management of discovery were botlosgly endorsed by thdtarneys surveyed

by the Federal Judicial Centefee Discovery and Disclosure Practice, supra, at
44. Under the amended provisions, if thés an objection that discovery goes
beyond material relevant to the partiegaims or defenses, the court would
become involved to determine whether thecdvery is relevant to the claims or
defenses and, if not, whether good cause efastauthorizing it so long as it is
relevant to the subject matter of thetion. The good-caustandard warranting
broader discovery is meant to be flexible.

The Committee intends that the parties and the court focus on the actual
claims and defenses involved in the action. The dividing line between
information relevant to the claims and defenses and that relevant only to the
subject matter of the action cannot be defined with precision. A variety of
types of information not directly pertinent to the incident in suit could be
relevant to the claims or defenses raised in a given action. For example,
other incidents of the same type, or involving the same product, could be
properly discoverable under the revised standard. Information about
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organizational arrangements or filing systems of a party could be
discoverable if likely to yield or lead to the discovery of admissble
information. Similarly, information that could be used to impeach a likely
witness, although not otherwise relevant to the claims or defenses, might be
properly discoverable. In each instance, the determination whether such
information is discoverable because it is relevant to the claims or defenses
depends on the circumstances of the pending action.

The rule change signals to the court tihdtas the authorityo confine discovery

to the claims and defenses asserted in the pleadings, and signals to the parties that
they have no entitlement to discoverydevelop new claims or defenses that are

not already identified in the pleadingdn general, it is hoped that reasonable
lawyers can cooperate to manage aovscy without the need for judicial
intervention. When judiciahtervention ismvoked, the actual espe of discovery

should be determined according to thasenable needs of the action. The court
may permit broader discovery in a partenutase dependirgn the circumstances

of the case, the nature of the claimsl aefenses, and the scope of the discovery
requested.

The amendments also modify the proersiregarding discovery of information
not admissible in evidenceAs added in 1946, thisentence was designed to
make clear that otherwise relevant matecould not be withheld because it was
hearsay or otherwise inadmissibleThe Committee was concerned that the
“reasonably calculated to lead to theativery of admissiblevidence” standard

set forth in this sentence might swallow any other limitation on the scope of
discovery. Accordingly, this sentendeas been amended to clarify that
information must be relevant to besdoverable, even though inadmissible, and
that discovery of such material is permitted if reasonably calculated to lead to the
discovery of admissible evetice. As used here, “relevant” means within the
scope of discovery as defined inisthsubdivision, and it would include
information relevant to the subject mattevolved in the action if the court has
ordered discovery to that limiased on a showing of good cause.

Finally, a sentence has been addedintplattention to the limitations of
subdivision (b)(2)(i), (i), and (iii). Theslimitations apply to discovery that is
otherwise within the scope of subdivision (b)(1). The Committee has been told
repeatedly that courts have not impleteeinthese limitations with the vigor that
was contemplatedSee 8 Federal Practice & Procedure § 2008.1 at 121. This
otherwise redundant crosgeeence has been added dmphasize the need for
active judicial use of ubdivision (b)(2) to combl excessive discoveryCt.
Crawford-El v. Britton, [523 U.S. 574] (1998)(quatg Rule 26(b)(2)(iii)) and
stating that “Rule 26 vestsdhrial judge with broad dcretion to tailor discovery
narrowly”).

Fed. R. Civ. P. 26 advisory conttee’s notes (emphasis added).
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One gets the impression from reading the advisory committee’s notes that the amendment
was not intended to exclude a defle swath of material so muak it is intended to send a
signal to district judges to become more handsidhe process of regulating -- mostly limiting
-- discovery on relevance grounds alone. The ‘@&ffects” of the 2000 amendments might, thus,
be only one effect: directing digtt judges to roll up their sleeseand manage discovery, and to
do so on a relevance basis. Tmange in substantive scope frésubject matter,” to “claim or
defense,” would, therefore, seem to “add te¢ththe relevance standard instead of narrowing
that standard. Fed. R. Civ. P. 26 advisorynouottee’s notes. It is not surprising that the
Supreme Court of the United States of Ameaca Congress would want to increase judicial
presence: “relevance” is a liberal concept indbetext of trial. Fed. R. Evid. 401 (“Evidence is
relevant if: (a) it has any tendency to make a facte or less probableah it would be without
the evidence; and (b) thadt is of consequence determining the action.”).

Of course, regardless of the Court’s musingsud the rules, courtshould also seek to
give substantive content to amendments. Read literally, the rule does not permit parties to
discover information relevant only to the claimn defense of another party; they must use
discovery only to investigatedir own claims and defenses. M@roblematically, however, the
rule may prevent using the Federal Rules’ palsory discovery process to obtain “background”
information not specifically relevant to any one claim or defense -- e.g., a plaintiff naming a
pharmaceutical company as a defendant and tisery discovery to educate itself generally
about medicine, biochemistry, and the dnuguistry by using the defendant’s expertise.

In In re Cooper Tire & Rubber Co., 5683d 1180 (10th Cir. 2009), the United States

Court of Appeals for the Tenth Circuit dléed that the 2000 Amendments to rule 26

“implemented a two-tiered discovery process;first tier being attorneynanaged discovery of
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information relevant to any claim or defensiea party, and the second being court-managed
discovery that can include information relevemthe subject matter of the action.” 568 F.3d at
1188. The Tenth Circuit further stated that,

when a party objects thaiscovery goes beyond thatieeant to the claims or
defenses, “the court would become inenl to determine whether the discovery
is relevant to the claimer defenses and, if not, wther good cause exists for
authorizing it so long as it ielevant to the subject ter of the action.” This
good-cause standard is inteed to be flexible. Wheithe district court does
intervene in discovery, it has discati in determining what the scope of
discovery should be. “[he actual scope of discovery should be determined
according to the reasonable needs ef @letion. The court may permit broader
discovery in a particular case depemdion the circumstances of the case, the
nature of the claims and defenses, Hredscope of the discovery requested.”

568 F.3d at 1188-89 (quoting the advisory commistewites to the 2000 amendments to Fed. R.
Civ. P. 26(b)(1))(citations and footnote omitted)(alteration in original).

The 2015 amendments to rule 26(b)(1) cargnh this process afarrowing discovery’s
substantive scope and injecting courts furihtw the discovery prass. The 2015 amendment
made notable deletions and additions, botlwbich emphasized the need to make discovery

proportional to the needs of the case. See Fe@iRP. 26(b)(1). Rule 26(b)(1), provides :

(2) Scope in General. Unless othemvignited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevam any party’s claim or defense

a a M aYallla N\/Q N Am allalle s YaVata A a N alla
the-limitations-imposed-by-Rule 26(BYC) and proportional to the needs
of the case, considering the importan€¢he issues at stake in the action,
the amount in controversy, the pest relative acces to relevant
information, the parties’ resourcethe importance of the discovery in
resolving the issues, and whethee thurden or expense of the proposed
discovery outweighs its likely benefimformation within this scope of
discovery need not be admissibieevidence to be discoverable.

-30 -



Fed. R. Civ. P. 26(b)(1)(alterations added).

The Committee Notes state thhe first deletion does nohake a substantive change.
Rather, the deletion was made because “[d]iscowsEsuch matters is sdeeply entrenched” in
standard discovery that inclugj it would be “cliter.” Fed. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendméht.

On the second deletion, the Committee Nat@plain that the former provision for
discovery of relevant but inadmissible informatibat appears “reasonably calculated to lead to
the discovery of admissible evidence” is also deltted.Fed. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendment.

The phrase has been used by some, inctyrectdefine the scope of discovery.

As the Committee Note to the 2000 amendments observed, use of the “reasonably
calculated” phrase to define the scapfediscovery “might swallow any other
limitation on the scope of discovery.The 2000 amendments sought to prevent
such misuse by adding the word “Relewaat the beginning of the sentence,
making clear that “relevant’ means within the scope of discovery as defined in
this subdivision. . . .” The “reasonaldglculated” phrase ha®ntinued to create
problems, however, and is removed by these amendments. It is replaced by the
direct statement that “Information withitinis scope of discovery need not be
admissible in evidence to be discoaale.” Discovery of nonprivileged
information not admissible in evidence remains available so long as it is otherwise

%The Court regrets this deletion. Moving thingst of the statuts’ text often creates
mischief, especially for courts that rely heawly the text’s plain language. The drafters might
be astonished how often the Court sees objectmitgerrogatories and requests that seek basic
information about documents. The rule is welladlished because the deleted language was in
the rule; now that the language is not in the,rthle rule may be eroded or, more likely, ignored
or overlooked by those who do not spend time wismity notes’ thicket. What the advisory
comments describe as “clutter” is a simple ristion to practitionersvho do not practice in
federal court every day for every case. Thieten might incrementally increase unnecessary
litigation rather than shorten it. Some okttAmendments seem more designed to help the
nation’s large corporations, represented by sofme nation’s most expensive law firms, cut
down expenses than they are to help caamts practitioners imore routine cases.

YArguably, older lawyers will have to learn a new vocabulary and ignore the one they
have used for decades. If the changes weranaole to change the scope of discovery, it is
unclear what the benefit of all this change is.
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within the scope of discovery.
Fed. R. Civ. P. 26 advisory committee’s note2@15 amendment. The deletion, therefore, did
not necessarily change discovergtope, but clarified it. Accordingl “[r]elevance isstill to be
‘construed broadly to encompassyanatter that bears on, or thaasonably could lead to other

matter that could bear on’ anyrpas claim or defense.”_Statéarm Mutual Auto. Ins. Co. v.

Fayda, No. 14-9792, 2015 WL 7871037, at *2 (S.¥.N2015)(Francis IV, M.J.)(quoting

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978)).

The most notable addition to rule 26(ly the proportionality concept. Rule
26(b)(2)(C)(iii) has always liited overly burdensome discoveand required proportionality.
See Fed. R. Civ. P. 26(b)(2)(C)(iii) (pre-2015rsten). The proportionality requirement was
relocated to 26(b)(1) to address the “explosidwf information that “has been exacerbated by

the advent of e-discovery® Fed. R. Civ. P. 26(b) advisory committee’s note to 2015

18t is unclear to the Court whether the “eosibn” of e-discovery has made discovery
harder or easier. In many situations, algorithms and search engines have replaced associates and
paralegals, and brought greater w@ecy and efficiency to discoe The days of searching
warehouses of documents by looking at themImnene have been a bigigburden then today’s
e-discovery.

This relocation -- rather than substantighange -- is one reas that the Court is
skeptical that the 2015 amendments will makermsitlerable difference in limiting discovery or
cutting discovery costs. Courts have béeinging common sense amadoportionality to their
discovery decisions long before the 2015 amendments. _See Aguayo v. AMCO Ins. Co., 59
F. Supp. 3d 1225, 1275 (D.N.M. 2014)(Browning, JI)[he Court expectshat discovery and
motion practice bear some proportionality to theecaworth.”); Cabot WVal-Mart Stores, Inc.,
No. 11-0260, 2012 WL 592874, at *11-12 (D.N.M. 2012p{Bning, J.)(limiting the scope of
discovery because it was unduly burdensome irtioeldo the relevance and need). The real
import of the rule is that it will likely leado more “proportionality” objections and more
disputes that the distriatourts will have to resolve, whicis what the drafters apparently
intended. It is unclear how mopadicial involvement in discovergan be squared with a federal
court docket that is & breaking point alreadylt is also uclear what was wrong with the old
goal of discovery of bag largely self-executing. The new rsilalso require attorneys to learn
the new vocabulary of “proportionality,” deleteethold stock legal sections from their briefs,
and rewrite these new sections to use the dolaeguage. Older lawyeraust be particularly

-32-



amendment. Describing how e-discovery ig fiiriving factor in the 2015 amendment, the
Committee Notes state:
The burden or expense of proposed discogbiquld be determined in a realistic
way. This includes the burden or expensf producing electronically stored
information. Computer-based methods e&iching such information continue to
develop, particularly for cases involvingrge volumes of ektronically stored
information. Courts and parties shouldveiling to consider the opportunities for
reducing the burden or expense of discpvas reliable means of searching
electronically stored information become available.
Fed. R. Civ. P. 26(b) advisory committee’s note to 2015 amendment.
Chief Justice Roberts’ 2015 Year-End Reporttloe Federal Judiciary indicates that the
addition of proportionality torule 26(b) “crystalizes the oncept of reasonable limits on

discovery through increased reliance ondbmmon-sense concept of proportionaliy.Chief

alert to read and learn the new rules, réael comments, and understand the thrust of the
drafting. Finally, given that “@portionality” is a very subjectes standard, it will be hard for
any court to sanction any attorney for raising gbgction. In sum, the rules are just as likely to
increase the costs of deeery as to decrease it.

20 The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, empowers the federal courts to
prescribe rules for the conducf their business. See 28 U.S.C. § 2071. The Judicial
Conference -- the policy making body of the fedgualiciary -- has overall responsibility for
formulating those rules. See Chief Justice John Roberts, 2015 Year-End Report on the Federal
Judiciary at 6, Supreme Court ofthe United States, available at
http://www.supremecourt.gov/publicinfo/yearend/year-endreports.asg*2015 Year—End
Report”). The Chief Justice leads the JuaicConference. The Judicial Conference’s
Committee on Rules of Practice and Procedurwn as the Standing Committee, solicits
guidance from advisory committees and conferences to draft proposed rules and amendments for
the Judicial Conference’sonsideration. _See 2015 Year-EndpBe, at 5-6. Chief Justice
Roberts, a former clerk for Chief JusticellN@m Rehnquist, appointed the Honorable David
Campbell, United States Distridtidge for the District of Arizonalso a former Rehnquist clerk
and President George W. Bush appointeechair the Civil Rules Advisory Committee.
Campbell and David Levi, Dean of the Duke UnivigrSichool of Law, a former clerk to Justice
Lewis Powell, and former chief judge of the Unitethtes District Court fothe Eastern District
of California, appointed as United States Ateyiby President Ronaldgdgan and appointed to
the Eastern District of California by Presidgaeorge W. Bush, led the effort to increase
proportionality and hands-on judicial case mamagia in the 2015 amendments. See Report to
the Standing Committee at 4, Advisory Comasetton Civil Rules (May8, 2013), available at
http://www.uscourts.gov/rules-policies/arces/committeereports/advisory-committee-rules-
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Justice John Roberts, 2015 Year—End Report on tther&eJudiciary at &upreme Court of the
United  States, available at http://www.supremecourt.gov/publicinfo/year-end/year-
endreports.aspx (“2015 Year-End Rdpor He states that the gportionality concept seeks to
“eliminate unnecessary or wasteful discovend to impose “careful and realistic assessment
of actual need.” 2015 Year-End Report at 7. Husessment may, as agrcal matter, require
“judges to be more aggressive in identifysrgd discouraging discovenyveruse by emphasizing

the need to analyze proportionality before oirtie production of relevant information.”_State

Farm Mutual Auto. Ins. Co. v. Fayda, 20¥8L 7871037, at *2 (internal quotation marks

omitted). The burden of demonstrating relevance remains on the party seeking discovery, and
the newly revised rule “does not place on thaypseeking discovery éhburden of addressing
all proportionality considerations.” Fed. RvCP. 26(b)(1) advisory committee’s notes to 2015

amendment. _See Dao v. Liberty Lissurance Co. of Boston, No. 14-4749, 2016 WL 796095,

at *3 (N.D. Cal. February 23, 2016)(LaPqrt®.J.)(observing that the 2015 amendment
“reinforces the Rule 26(g) obligah of the parties to considérese factors in making discovery

requests, responses or objections”); William§).S. Envt’l Servs., LLC, No. 15-0168, 2016 WL

civil-procedure-may-2013. After the Judiciab@erence concurred on the 2015 amendments, it
sent the proposed rules and amendmentsedStipreme Court, which approved them. Chief
Justice Roberts submitted the proposed rtdeSongress for its examination. See 2015 Year-
End Report at 6. Because Congress did notveite by December 1, the new rules took effect.
Some scholars have noted thiae rules reflect the conserwai nature of those who have
participated in drafting the amendments. See Ediwa Purcell, Jr., From the Particular to the
General: Three Federal Rulegiahe Jurisprudence of the Rehnquist and Roberts Courts, 162 U.
Pa. L. Rev. 1731 (2014); Corey Ciocchetti, Then§titution, The Roberts Court, and Business:
The Significant Business Impact of the 2011-28i®reme Court Term, Wm. & Mary Bus. L.
Rev. 385 (2013). In particular,eéiNew Mexico Trial Lawyer publeed an article asserting that
the amendments favored corporate defendantghwiias partially the result of Chief Justice
Roberts’ appointment of “corporate-minded judgethe Rules Advisory Committee that drafted
the amendments.” Ned Miltenberg & Stuartalk, The Chief Umpire is Changing the Strike
Zone, at 1, The New Mexico Trial Lawyer (JdReb. 2016). The Court shares some of the
concerns with the new amendments being ursiness and giving corporations new tools to
limit plaintiffs’ discovery.
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617447, at *1 n.2 (M.D. La. February 16, 2016)(Bourgedil.J.). In general, “the parties’
responsibilities [] remain the same” as they weneler the rule’s earligteration so that the
party resisting discovery hasetliourden of showing undue burden or expense. Fed. R. Civ. P.

26(b)(1) advisory committee’s tes to 2015 amendment. SeeoDa Liberty Life Assurance

Co. of Boston, 2016 WL 796095, at *3 (notingath“while the language of the Rule has

changed, the amended rule does not actually plapeater burden on therpas with respect to
their discovery obligations”).

Like with the 2000 amendments, it is unsisilg that the drafters are unable to
articulate precise language narrowing the dispgsesubstantive scope. Instead of being
Aristotelian and trying to draft rules, the draftdargely opted to make federal judges Plato’s
enlightened guardians. They have decided nibasingle general rule cadequately take into
account the infinite number gfossible permutations of differe claims, defenses, parties,
attorneys, resources of parti@sd attorneys, information asymines, amounts in controversy,
availabilities of information by other means, asttler factors. They la dropped all discovery
disputes into judges’ laps. @€hdrafters have decided thttis determination requires the
individualized judgment of someoma the scene, and that preseiscehat the rulemakers want
when they: (i) encourage district judges to takirmer grasp on the sliovery’s scope; and (ii)
put their thumbs on the scale in favor of narrodiscovery in the rule’slefinition of the scope
of discovery.

Rule 34 allows a party to serve requestprtmduce certain items “on any other party . . .
in the responding party’s possession, custodycomtrol.” Fed. R. Civ. P. 34(a)(1)(emphasis

added)._See Hickman v. Tayl@&29 U.S. at 504 (explaining that rule 34 “is limited to parties to

the proceeding, thereby excluding thebunsel or agents”). Applyg this standard, courts have
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found that corporationsoatrol documents in their subsidi@si hands, clients control case files
in their attorneys’ hands, and patts control health records ireth healthcare viders’ hands.

See Simon v. Taylor, No. 12-0096, 2014 Wa633917, at *35 (D.N.M. November 18,

2014)(Browning, J.)(citing_United States Stein, 488 F. Supp. 2d 350, 360-62 (S.D.N.Y.

2007)(Kaplan, J.));_CSI Inv. Partners 1I,A..v. Cendant Corp.2006 WL 617983, at *6

(S.D.N.Y. March 13, 2006)(Eaton, M.J.)(compellingli@nt’s attorney to disclose documents in
the attorney’s possession regarding the attorrreypresentation of that gacular client, but only
insofar as the documents were relevant). efmployee’s or corporation’s ability to access the
documents in the normal course of business waigFevor of finding control. See, e.g., Gerling

Int'l Ins. Co. v. Comm’r of Internal Reweie, 839 F.2d 131, 140-41 (3d Cir. 1988)(stating that

where “agent-subsidiary can secure documentleprincipal-parent to meet its own business
needs . . . the courts will not permit the agent-subsidiary to deny control for purposes of

discovery”); Camden Iron & Metal v. MarubeAimerica Corp., 138 F.R.D. 438, 441 (D.N.J.

1991)(including “demonstrated access to documentseirordinary course dfusiness” in list of

factors to be considered in detening control). Applying thastandard, the Court, in Simon v.

Taylor, determined that a racing commission heghl control over test samples from horses,
because the commission “has the legal right to have those horses’ samples tested upon demand.”
2014 WL 6633917, at *35. In another case, the Court concluded that an oil company had control
over the payroll records a thiparty payroll company possedséecause the oil company had

the practical ability to request that payroll company, whidovittracted with, to produce those

payroll records on demand. See Landry vir8wilfield Serv. LLC, No. 16-0621, 2018 WL

279749, at *33 (D.N.M. JanuaB; 2018)(Browning, J.).

Courts have specifically considered whethertk control information in their attorneys’

-36 -



hands. Because a client has the right “to olbtapies of documents gathered or created by its
attorneys pursuant to their regentation of that client, suctocuments are clearly within the

client’s control.” Am. Soc. For Prevention Gfuelty to Animals v. Rigling Bros. and Barnum

& Bailey Circus, 233 F.R.D. 209, 212 (D.D.2006)(Facciola, M.J.)._ See Poppino v. Jones

Store Co., 1 F.R.D. 215, 219 (W.D. Mo. 1940)(“ltgsite true that if an attorney for a party
comes into possession of a document as attormeidio party his possession of the document is
the possession of the party.”)(empisain original). Consequéwy, a party may be required to
produce a document that it hasen to its attorney when the douent relates to the attorney’s
representation of that client @specific matter._See In Ruppert, 309 F.2d 97, 98 (6th Cir.

1962)(per curiam); Hanson v. Garland S.8.,34 F.R.D. 493, 495 (N.BDhio 1964)(Connell,

J.)(concluding that witness statemetaisen by a party’s attorney preparation of the case were
within the party’s control and subject tooguction under rule 34 on a proper showing); Kane v.

News Syndicate Co., 1 F.R.D. 738, 738-39 (S.D.N.¥41)(Mandelbaum, )Jdetermining that a

plaintiff in an action for copyright infringemé could require the dendants’ attorneys to
produce a document from which the plaintiff hdp® ascertain whether material had been
obtained from his copyrighted works).

The mere fact, however, that the attorfimya party has possession of a document
does not make his possession of the deminthe possession of the party. The
paper may be one of his private papedsich he had before the relation of
attorney and client was established. linsonceivable that he should be required

to produce such a paper for the inspectbrnis client’'s advesary. The paper
which he has in his possession may be the property of some other client. It is
inconceivable that he should be cofigekto produce the document belonging to
another client because the adversargne of his clients demands it.

Poppino v. Jones Store Co., 1 F.R.D. at 219. See Hobley v. Burge, 433 F.3d 946 (7th Cir.

2006)(observing that a party may rtiave had control over its fmer attorney’s documents);

Ontario Inc. v. Auto Enterprises, Inc., 209RED. 195 (E.D. Mich. 2000). Simply put, if a
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person, corporation, or a person’s attorneyagent can pick up a telephone and secure the

document, that individual antity controls it. _See Siom v. Taylor, 2014NVL 6633917, at *34

(“Control is defined athe legal right to obtaidocuments upon demand.”).

LAW REGARDING THE WORK-PRODUCT DOCTRINE

The work-product doctrine, which the Super@ourt first recognized in_Hickman v.
Taylor, “shelters the mental processes ofdtterney, providing a privileged area within which

he can analyze and prepare his client’s cagmited States v. Nobk, 422 U.S. 225, 238 (1975).

“In performing his various duties . . . it is essentieat a lawyer work with a certain degree of
privacy, free from unnecessary intrusion bypoging parties and thegounsel.” _Hickman v.
Taylor, 329 U.S. at 510. “Unlike the attorrelyent privilege, the work-product doctrine is

distinguishable from the testimonial . . iileges.” United States v. Ary, 518 F.3d 775, 783 n.4

(10th Cir. 2008). _See In re Qwest Commdnt’l. Inc., 450 F.3d 1179, 1184 n.3 (10th Cir.

2006). “The work-product doctrine is codified Fed. R. Civ. P. 26(b)(3) and is therefore

excepted from Fed. R. Evid. 501.” United States v. Ary, 518 F.3d at 783 n.4.

Rule 26(b)(3) governs work-product issusse_Frontier Ref. Inc. v. Gorman-Rupp Co.,

Inc., 136 F.3d 695, 702 n.10 (10th Cir. 1998)d it states, in relevant part:

(A)  Documents and Tangible Things. Ordinarily, a party may not discover
documents and tangible things thate prepared in anticipation of
litigation or for trial by orfor another party or iteepresentative (including
the other party’s attorney, consultargurety, indemnitor, insurer, or
agent). But, subject to Rule 26(h)(4hose materials may be discovered
if:

) they are otherwise discowdle under Rule 26(b)(1); and
(i)  the party shows that it has substantial need for the materials to
prepare its case and cannot, withandue hardship, obtain their

substantial equivalent by other means.

(B)  Protection Against Disclosure. If the court orders discovery of those
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materials, it must protect againstscosure of the mental impressions,
conclusions, opinions, or legal theorie§ a party’s attorney or other
representative concerning the litigation.
Fed. R. Civ. P. 26(b)(3)(A)-(B)(emphasis in original).
“[T]he work-product doctrine siters the mental processafsthe attorney, providing a

privileged area within which he can analyze anebare his client’s case.” Citizens Progressive

Alliance v. U.S. Bureau of Indian Affair241 F. Supp. 2d 1342, 1358 (D.N.M. 2002)(Smith,

M.J.)(citing United States v. Nobles, 422 U.S288). The attorney-wkrproduct doctrine “is

intended only to guard againstvdiging the attorney’s strategies and legal impressions. . .."

Resolution Trust Corp. v. Dabneg3 F.3d 262, 266 (10th Cir. 1995).
Whether a communication falls within the attey-client privilege should precede any

inquiry into whether the workspduct protection applies. &&Jpjohn Co. v. United States, 449

U.S. 383, 397 (1981). The work-product protatis broader in scope and reach than the
attorney-client privilege, because the privédegxtends only to client communications, while
work-product protections encompass much ntbaa client communications. See United States

v. Nobles, 422 U.S. at 238. Rule 26(b)(3), however, permits disclosure of documents and
tangible things constiting attorney work product, albegnly upon a showing of substantial
need and inability to dhin the substantial equivalent tdtut undue hardship. See Fed. R. Civ.

P. 26(b)(3). The focus of the determinationetter a document falls within the work-product
protection is whether “the motivating purpose’hlmal its creation was to aid in litigation or

possible future litigation.__Ime Universal Serv. Fund TeBilling Practices Litig., 232 F.R.D.

669, 676 (D. Kan. 2005)(O’Hara, J.).
“Ordinary work product generally refers to tedals that are gathed at the request of

an attorney in anticipation dtigation. This type of work pyduct receives less protection than
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opinion work product. Opinion work product ibasically, the mental impressions of the

attorney.” Anaya v. CBS Broad., Inc., 258.R.D. 645, 651 (D.N.M. 2007)(Browning,

J.)(quoting _Sinclair Oil Corp. v. Texac Inc.,, 208 F.R.D. 329, 334 (N.D. Okla.

2002)(Joyner, M.J.)). “The party assertinge tlvork-product protection has the burden of

demonstrating that it applies atitht it has not been waived Anaya v. CBS Broad., Inc., 251

F.R.D. at 651 (citing Kovacs v. Hersh€p., No. 04-01881, 2006 WL 2781591, at *10 (D. Colo.

Sept. 26, 2006)(Wiley, J.)).

The Court has determined that the workearct doctrine shieldedocuments or other

items on several occasions. In S.E.@. Goldstone, 301 F.R.D. 593 (D.N.M.
2014)(Browning, J.), for example, the Court invoked the work-product doctrine when it blocked
the defendants from asking a Securities &xdhange Commission deponent about several
topics related to an ongoing enforcement acticairesy Thornburg Mortgage Inc. See S.E.C. v.
Goldstone, 301 F.R.D. at 664. It reasoned that deposition topic sought communications
made in anticipation of litigation, becausiee SEC had already filed a complaint against

Thornburg Mortgage “or was contehating doing so.”_S.E.C. \Goldstone, 301 F.R.D. at 664.

See_Murphy v. Gorman, 271 F.R.D. 296, 322 (IMN2010)(Browning, J.)(concluding that a

law firm did not need to discée a “Trust agreement and tbenclusions, opinions, or legal
theories” that the firm had dewgled about that agreement, becatse“the central issue in the

litigation”). See also_Anaya v. CBS @idcasting, Inc., 251 F.R.D. 645, 654 (D.N.M.

2007)(Browning, J.). In contrast, it has determitieat a deposition is not work product. See

Abila _v. Funk, No. 14-1002, 2016 WL 5376323, at *6 (D.N.M. September 20,

2016)(Browning, J.)(“In its plainest sense . .deposition -- sworn testimony taken in front of

numerous other persons -- canbetthe ‘attorney’s strategiesd legal impressions.’)(quoting
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Resolution Trust Corp. v. Dabney, 73 F.3d 262, gB&h Cir. 1995)). _8e also Sanchez v.

Matta, 229 F.R.D. 649, 659 (D.N.M. 2004)(Browning(rdling that questions an attorney posed
to interviewees are protected by the work-prodimttrine, because it “tend[s] to directly or
indirectly show [the attorney’s] thotggs, opinions or strategies.”).

LAW REGARDING THE RELEVANCY OF EVIDENCE

“The rules of evidence contemplate the admissf relevant evidence, and the exclusion

of irrelevant and potentiallyprejudicial evidence.” _&in v. City of Albuquerque 629

F. Supp. 2d 1243, 1247 (D.N.M. 2009)(Browning, &i){g Fed. R. Evid. 401-03). “Relevant
evidence is evidence that has a tendency to ihekexistence of any fatttat is of consequence
to the determination of the action more probaiidess probable than it would be without the

evidence.” _United States v. Gutierr€astro, No. 10-2072, 2011 WL 3503321, at *3 (D.N.M.

Aug. 6, 2011)(Browning, J.)(citined. R. Evid. 401)(“Evidence i®levant if: (a) it has any
tendency to make a fact more or less probalae thwould be without the evidence; and (b) the
fact is of consequence in determining the action."Y)he standard for tevancy is particularly

loose under rule 401, because ‘[amgre stringent requement is unworkable and unrealistic.

United States v. Ganadonegro, 854 Fp@swed 1088, 1127 (D.N.M. 2012)(Browning,

J.)(quoting Fed. R. Evid. 40Dasory committee’s note).

LAW REGARDING THE ADMISSIBILITY OF EVIDENCE

Relevant evidence is admissible, unless the Constitution, a federal statute, the Federal
Rules of Evidence, or anothererescribed the Supreme Coprovides otherwise. See Fed.
R. of Evid. 402. Irrelevant evidence, or thatidence which does not make a fact of
consequence more or less probable, howevaradmissible._See Fed. R. Evid. 402 (“Irrelevant

evidence is not admissible.”). dividence is relevanthe non-offering paytbears the burden of
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invoking a counterrule that juSés the evidence’s exclusion.See Stephen A. Saltzburg,

Michael M. Martin, & Daniel J. Capra, Beral Rules of Evidence Manual § 402.02, at 402-2

(10th Ed. 2011). At the comisttional level, relevat evidence is most commonly excluded by
the Fourth, Fifth, and Sixth Amendments to tBenstitution of the United States. See e.g.,

Weeks v. United States, 232 U.S. 383 (19Massiah v. United Stas, 377 U.S. 201 (1964);

Miranda v. Arizona, 384 U.S. 436 (1966); Unitethtes v. Wade, 388 U.318 (1967); Doyle v.

Ohio, 426 U.S. 610 (1976). Variotisderal statutes exclude relevant evidence, but the most
frequently invoked is the witapping statute, 18 U.S.C. 8810-20. _See Saltzburg, supra
8§ 402.02, at 402-4. United States Courts of Appeak determined thatle 402 contains an
exhaustive, as opposed to an exemplary, listg#llsources that may exclude relevant evidence.

See_e.g., United States v. Lowery, 166 F.3d 11195 (11th Cir. 1999)(“Local rules of federal

courts are not listed in Rule 402, either. a&\sesult, otherwise admissible evidence cannot be

excluded based upon local rules.”); Unitedt&s v. Condon, 170 F.3d 687, 690 (7th Cir. 1999).

ANALYSIS
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The Federal Rules of Civil Procedure use the word “party” throughout. See e.g., Fed. R.
Civ. P. 17(a)(1) (“An action must be prosecuted in the name of the real party in interest.”); Fed.
R. Civ. P.26(a)(1) (“[A] party must, without awaiting a discovery request, provide to other

parties.”).

Because of that reality, the many discovery rules that use the word “party” or “parties” do

21 A5 noted, Mr. Yanchunis has moved to withdraw, but the Court still lists him here,
because the Court has not granted that Motion.
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not -- by their plain language -pply to the attorneys. See, e.g., Fed. R. Civ. P. 26(b)(1); Fed.
R. Civ. P. 37(a)(1)-(3). As dy are not parties, the attorneys do not have the right, under the

rules, to any discovery in thisase. _Cf. Hickman v. Taylor, 329 U.S. at 391 (“[Discovery] is

available in all types of cases at the behesarof party, individual orcorporate, plaintiff or
defendant.”)(emphasis added). Thmyuld file a separate suit abhdcome parties, but they are
not parties now. When the rules’ drafters wandistinguish beveen parties andttorneys, they
know how to do so._See e.g., Fed. R. Civ. P. 5]f}(La party is represented by an attorney,
service under this rule must beade on the attorneynless the court orde service on the
party.”); Fed. R. Civ. P. 11(c)(1) (“If, after ice and a reasonable opportunity to respond, the
court determines that Rule 11(b) has beerateal, the court may impose an appropriate sanction
on any attorney, law firm, or party that violatdee rule.”); Fed. R. Civ. P. 4(a)(1)(A)-(C) (“A
summons must: name the court and the partiestate the name and adds of the plaintiff's
attorney. . .."”); Fed. R. Civ. P. 16(a) (“Inyaaction, the court may ord¢he attoreys and any

unrepresented parties to appear....”). Thus, there is no sound basis to conclude that the

attoreys have discovery righsiiis case [

Work-product protections prohibit a party frafiscovering items from another party prepared
by the party or its representative. See FedCiR. P. 26(b)(3)(A) (“[A] party may not discover
documents and tangible things that are prepared in anticipation of litigation or for trial by or for

another party or its representative.”)(emphasis addedjertainly, the “party” referred to in

?2The work-product doctrine’s history supports thterpretation that the attorneys cannot
invoke that doctrine here. liirst recognizing the work-produaoctrine, the Supreme Court
emphasized that work-product protections sprangfan attorney’s duty to his or her client.
See Hickman v. Taylor, 329 U.S. at 510-11.

- 44 -



Fed. R. Civ. P. 26(b)(3)(A) also bars a party®wmatey from obtaining items that were prepared

in anticipation of litigation by the other side, bué thule acts as a bar when the party’s attorney

s acting on the payts benal. I

I e Court is likelyto enforce agreements betweparties. _See e.g., Landry v.

Swire Oilfield Servs., LLC, WN. 16-0621, 2018 WL 279749, at *33 (D.N.M.

Historically, a lawyer isan officer of the court and is bound to work for the
advancement of justice while faithfully protecting the rightful interests of his
clients. In performing his various dutidspwever, it is essential that a lawyer
work with a certain degree of privacfree from unnecessary intrusion by
opposing parties and their counsel. Propeparation of a client's case demands
that he assemble information, sift whe considers to be ¢hrelevant from the
irrelevant facts, prepare his legal thesrand plan his strategy without undue and
needless interference. That is the dniskl and the necessary way in which
lawyers act within the framework of owystem of jurisprudence to promote
justice and to protect their clients’ interests.

Hickman v. Taylor, 329 U.S. at 510-11. eS&nited States v. Nobles, 422 U.S. 225, 238
(1975)(“At its core, the work-pauct doctrine shelters the mental process of the attorney,
providing a privileged area withiwhich he can analyze and prepdnis client’s case.”)
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2018)(Browning, J.)(“The Court, accordinglyyill not upset an agreement between two
parties. . ..”). It does so, because parhesd to know that discovery agreements will be
honored. If agreements are not honored, maréiee dis-incentivized from entering those
agreements -- not to mentioroaperation in general requiring more judicial oversight in

discovery. _Cf. Robert Cooter & Thomased| Law and Economics at 305 (6th ed. 2012)(“By

enforcing promises, contract law enables pedplenake credible commitments to cooperate
with each other.”). Thus, judicial intervention here curbs the need for more extensive judicial
intervention down the road, and Congress, in otbatexts, has encouraggdlicial efficiency.

See McCarthy v. Madigan, 503 U.S. 140, 148992)(noting that Congress fashioned

administrative exhaustion requirementsgoomot[e] judicial efficiency”).

On the other hand, the Court has a right to this information. See
Fed. R. Civ. P. 23(g)(1)(C) (“[T]he court.may order potential clas counsel to provide
information on any subject pertinent to the appointment.”). The Court, thus, has the power to
compel the production of all the requested matéfridlis a benefit tathe Court’s appointment
determination. Hence, any discovery in this case should help the damiote which attorney

best “fairly and adequately repesd[s] the interests of the clasdzed. R. Civ. P. 23(g)(4).
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I
I
I Fco. R. Civ. P. 23(g)4). _See
Fed. R. Civ. P. 23(g)(1)(B); Petition for Leadershtp}; Motion to Remove at 3; Second Motion
to Remove at 6. If more thame applicant seeks be class counsel, “thmurt must appoint the
applicant best able to represent the interesteetlass.” Fed. R. Civ. P. 23(g)(2). Factors the

Court must consider are:

® The work counsel has done in idenitiy or investigatig potential claims
in the action;

(i) Counsel’'s experience inandling class actions, other complex litigation,
and the types of clainesserted in the action;

(i)  Counsel’'s knowledge of ¢happlicable law; and

(iv)  The resources that counsel vatimmit to representing the class.
Fed. R. Civ. P. 23(g)(1)(A)(i)-(iv). The Court snalso consider “any other matter pertinent to
counsel's ability to fairly and adequately represent thmterests of the class.”
Fed. R. Civ. P. 23(g)(1)(B). An attorney’s coaflof interest with @ss members bears on the

counsel’'s adequacy. See e.q., Rutter & Vditlks, Corp. v. Shell Oil Co., 314 F.3d at 1188.

Otherwise, the Tenth Circuit has not had @otasion to discuss what other matters might
influence the 23(g)(1)(A) analysis, but Professésght and Miller suggest that the quality of
the briefs and oral argument, in additionwtether proposed class counsel has engaged in
unethical behavior, are all relevato the Court’s determinationSee Wright and Miller, supra,
§ 1769.1, at 445-47, 469.

As suggested above, the Cobds the power to order dmeery on the proposed class

counsel’'s adequacy. The Court derives this pdveen rule 23(g)(1)(C), which states that “the
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court . . . may order potential class counsel tiigle information on any subject pertinent to the
appointment.” Fed. R. Civ. P. 23(g)(1)(C). eTR003 advisory committee notes provide that the
Court may order production of information pertinemthe rule 23(g)(1)(A)(i)-(iv) factors.__ See
Fed. R. Civ. P. 23(g)(1)(C) (2003 advisory committee notes)(“The court may direct potential
class counsel to provide additiomaformation about the topics megoned in paragraph (1)(C) or
about any other relevant topic?). The rule does not, however, specify to whom the Court may
order production of the relevamtaterial. _See Fed. R. Civ. P. @3(“[T]he court . . . may order
potential class counsel to provigddormation . . .."”). A questioarises from theule’s silence:
whether the Court may order prodoa of pertinent material to amdversarial group or may it
only order production on the Court. The advisooymmittee notes are similarly silent on this
point, but observe that, “[sJome information relevant to class coapgeintment may involve
matters that include adversary preparation in @ that should be shieldefdom disclosure to
other parties. An appropriafgotective order may be necesséoypreserve confidentiality.”
Fed. R. Civ. P. 23(g)(2003 advisory committee notes). The committee notes, thus, do not forbid
the information from being disclosed to adweeial groups, but advisthe Court to approach
disclosure to anothaide with caution.

Notwithstanding that cautionary rlguage, the Court concludes that
Fed. R. Civ. P. 23(g)(1)(C) allows the Courtadader production of pdartent materials to an
adverse party or group. Although the Court magcldarge its duty to appoint adequate class
counsel by direct review of psent materials without discloseito an adversary, the Tenth

Circuit has repeatedly held that district courtand appellate courts make the best decisions

**The paragraph (1)(C) topics to which tB@03 advisory committee notes refer were
later recodified at rule 23(g)(1)§f)-(iv). Compare Fed. R. Civ. P. 23(g)(1)(A)(i)-(iv) with Fed.
R. Civ. P. 23(g)(1)(c)(i) (2003); Fed. Riv. P. 23(g) (2007 committee notes).
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when the adversarial process informs those courts’ decisions. See, e.g., Kems v. Bader, 663 F.3d

1173, 1182 (10th Cir. 2011)(“That course bears the advantage of allowing the adversarial
process to work through the problem and culminate in a considered district court decision. . . .”);
Hill v. Kemp, 478 F.3d 1236, 1251 (10th Cir. 2007)(“Our system of justice, after all, is not a
self-directed inquisitorial one; to avoid error, we are dependent on the full development of issues
through the adversarial process and the initial testing of ideas in trial courts where advocates
have an opportunity to present more than thin briefs and fifteen minute oral arguments.”). When
two attorneys jockey for class-counsel appointment, the Court has a duty to appoint the lawyer
“best able” to represent the class. Fed. R. Civ. P. 23(g)(2). The Court concludes that it is best
able to discharge that duty when the adversarial process informs that decision. Accordingly, it
determines that the best reading of rule 23(g)(1)(C) allows the Court to order production of
pertinent material to an adverse party, so that the adverse party can present informed argument

why appointing certain counsel might or might not be in the classes’ best interest.>*

Under rule 37, the Court may compel
1scovery 1f a party does not produce documents that parties properly request under rule 34 and
rule 26. See Fed. R. Civ. P. 37(a)(3)(1v). Under rule 26(b), “[p]arties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claim or defense....”
Fed. R. Civ. P. 26(b)(1). Rule 34 provides that “a party may serve on any other a request
within the scope of Rule 26(b).” Fed. R. Civ. P. 34(a).

Parties may obtain attorney documents
and rule 34, because parties possess or control their attorney’s documents as long as those
documents relate to the client’s case. See Fed. R. Civ. P. 34(a)(1); XTO Energy. Inc. v. ATD.
LLC, 2016 WL 1730171, at *24 (D.NM. Aprl 1, 2016)(Browning, J.)(“XTO
Energy”)(“Because a client has the right ‘to obtain copies of documents gathered or created by
its attorneys pursuant to their representation of that client, such documents are clearly within the

client’s control.””)(quoting Am. Cos. For Prevention of Cruelty to Animals v. Ringling Bros. and
Bamum & Bailey Circus, 233 F.R.D. 209, 212 (D.D.C. 2006)(Facciola, M.J.)(“Ringling
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. Relevant to the Court’s class-counsel appointment determination is:

(1) The work counsel has done in identifying or investigating potential claims
in the action;

(11) Counsel’s experience in handling class actions, other complex litigation,
and the types of claims asserted in the action;

(1)  Counsel’s knowledge of the applicable law; and

(iv)  The resources that counsel will commit to representing the class.

Fed R Civ. P 23040,

emphasis in Ringling Bros. and XTO Energ
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IT IS ORDERED that
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UNITED STATES DISTRICT JUDGE

The Court also recognizes that Mr. Yanchunis moves to withdraw from the case. See
Motion to Withdraw at 1. The Court has not yet granted the Motion to Withdraw and has wide
discretion to grant or deny that motion. See Gamez v. Country Cottage Care & Rehab., 377
F. Supp. 2d 1101, 1102 (D.N.M. 2005)(Browning, J.)(“The Court has wide discretion in grantin

or denying an attorney’s motion to withdraw representation.”).

See , 670 F.2d 915, 919 (10th Cir. 1982)(noting that,
“since [an attorney] has files pertinent to litigation properly before Judge Weinshienk, that

federal just must have power -- hence jurisdiction -- to decide whether the attomei should be

required to relinquish them” upon a motion to withdraw).

|
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