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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
IN RE: SANTA FE NATURAL TOBACCO
COMPANY MARKETING & SALES No. MD 16-2695 JB/LF

PRACTICES AND PRODUCTS
LIABILITY LITIGATION

MEMORANDUM OPINION AND ORDER *

THIS MATTER comes before the Court on: ||| G
I ) I
B - (i) the Moton to Withdraw as Counsel, filed January 3,

2018 (Doc. 148)(“Motion to Withdral). The Court held a statusonference on November 21,

2017, and hearings on December 21, 2017, and dariéa 2018. || G

'On June 12, 2018, the Court issued an ExePdemorandum Opion and Order, filed
June 12, 2018 (Doc. 192)(“Ex Parte MOQO”). In it, the Court requestedidngiffs to propose
redactions, if any were necesgato protect confidetral information. _See Ex Parte MOO at 1,
n.1. In response, the Plaintiffs move the Coursdal the Ex Parte MOO, but state that, if the
Court is not inclined to seal the Ex Parte MQkey move to redact portions of the Ex Parte
MOO. See Motion to Seal Documents at TH2d June 22, 2018 (Dod94)(“Motion to Seal”).
The Court grants in part and denies in paet khotion to Seal. It viii not seal the Ex Parte
MOO, but it will make public a version of tHex Parte MOO with the Plaintiffs’ requested
redactions. This Memorandum Opinion and Ordénésredacted version of the Ex Parte MOO.
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I ocl (ii) whether the
Court should grant Mr. Yanchunis’ Motion to \Wiraw as both Plaintiffs’ counsel and co-lead
counsel. [ EEEEEGE I

.
|
.

The Court will grant in part and deny in pasithout prejudice, Mr. Yanchunis Motion to
Withdraw for the time being. To the extent thatrequests withdrawal as co-lead counsel, the
Court grants that request. To the extent thatrequests to withdraw from this proceeding
entirely, the Court denies tiotion to Withdraw without prejdice, because Mr. Yanchunis has
not yet submitted to the Court the Defendantsitan on the Motion to Withdraw, as the Court

ordered at the January Hearing. ConsequethityCourt cannot ascemawhether the Motion to

Withdraw is opposed or unopposed, so cannotedither Mr. Yanchunis has complied with the

local rles.See DN.M. LR-53 (o) [

FACTUAL BACKGROUND

The Court briefly summarizes the fadtumckground for contéx A more thorough

discussion may be found in its Memorand@pinion and Order at 4-9, 288 F. Supp. 3d 1087,




1128-32, filed December 21, 2017 (Doc. 146)(“MOQOThe Plaintiffs are consumers who have
purchased Natural American Spidigarettes. _See Consolidat€dmplaint {{ 12-23, at 4-11,
filed January 12, 2017, (Doc. 82)(“Complaint”). eéshcontend that they bought those cigarettes
at a price premium, because advertisements laranding, which describe the cigarettes as
“Natural,” “Additive-Free,” and “Organic,” ledthem to erroneously believe that Natural
American cigarettes are safer and healthier thharatigarette brands. @wplaint 1 4-6, at 2.
See id. 11 12-23, at 4-11. The Plaintiffs a#lege that the “Additive-Free” branding led them
to think incorrectly that the Natural Americanenthol-variety cigarettes are additive-free.

Complaint § 10, at 3._See id. 11 12-23, at 3-11.

L

3Menthol is a cigarette additive. S@dmplaint 10, at 3; MOO, at 173 n.49, 288
F. Supp. 3d 1087, 1234 n.49 (“Menthol is an arganolecule derived from mint.”).



PROCEDURAL BACKGROUND

The Plaintiffs brought suit in several jsdictions alleging a variety of consumer-

protection and common-law claims premisedumtawful deception._See Ire Santa Fe Nat.

Tobacco Co. Mktg. & Sales Practices LitifyZ8 F. Supp. 3d 1377, 1378 (U.S. Jud. Pan. Mult.

Lit. 2016)(“Transfer Order”). One Plaintifinoved for multidistrict itigation centralization
under 28 U.S.C. § 1407. _See Transfer Ortié8 F. Supp. 3d at 1378. The Judicial Panel on
Multidistrict Litigation concluded that the actiopsesented “involve common questions of fact,
and that centralizatiowill serve the convenience of the past” and ordered consolidation.

Transfer Order, 178 F. Supp. 3d at 1378-79.



On May 20, 2016, the Plaintiffs submitted thaiRliffs’ Leadership Petition, requesting
that the Court appoint Mr. Schlesier, Mr. Yanchunis, and Ms. Weifla@o-lead counsel. See
Plaintiffs’ Leadership Petition at 2-3. The MRl#ifs represented to the Court that, for four
reasons, the co-lead counsel arrangement was Hdegbalepresent the propes class’ interest.
See Plaintiffs’ Leadership Petition at 4-7. Firgl, of the Plaintiffs’ counsel agreed to the
leadership structure, so, according to the PRsntihe Court is obliged to approve the structure
“based on the concept of ‘private ordering.” Plaintiffs’ Leadership Petition at 4 (quoting
Manual for Complex Litigation 8§ 21.11 (4thd.e 2004)). Second, they contend that
Mr. Schlesinger, Mr. Yanchunisand Ms. Weiner combined ereminently qualified in both
tobacco litigation and consumer-protectionghtiion -- both relevant practice areas for this
lawsuit. _See Plaintiffs’ Leadership Petition5all. Third, the Plaintiffscounsel represent that
they can work cooperatively together. See RRlshtLeadership Petition at 6. Finally, they
argue that the leadership structure will presetass resources by eliminating duplicative work.
See Plaintiffs’ Leadership Petition at 7.

The Court subsequently held a hearingMay 24, 2016._See Transcript of Scheduling
Conference, taken May 24, 2016, filed June2Q16 (Doc. 34)(“May Tr.”). Mr. Yanchunis

began by noting that the Court hasked the Plaintiffs to propose a leadership structure for this

*Ms. Weiner was known as Ms. Wolchansky at the time. She has since changed her last
name.

*Private Ordering is the concept that public institutions, such as the Court, should
delegate certain tasks to private entities for efficy reasons. See Steven L. Schwarcz, Private
Ordering, 97 Nw. U. L. Rev. 31928 (2002). As applied here, taegument appears to be that
the Plaintiffs’ attorneys are in a better positioartithe Court to determine how to arrange its
leadership structure, so the Court should delegatetdisk to the Plaintiffs’ attorneys, instead of
wasting judicial resources on determining whoaest fit to lead. As this Memorandum Opinion
and Order explores, however, that prenmisthis instance may have been flawed.
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complex case, and, after meeting in person, tae#fs’ counsel had agreed to a “consensus
structure” that combined the talent and experience of tobacco litigation lawyers and consumer
class-action lawyers. May Tr. 86:8-22 (Yanchunis). Accordingly, the Plaintiffs chose Mr.
Schlesinger, Mr. Yanchunis, and Ms. Weires co-lead counsel; Mr. Schlesinger brought
tobacco litigation experience, and Mr. Yanchumd &1s. Weiner brought to bear their consumer
class-action acumen. See May Tr. at 26:24-25 (Yanchunis); Plaintiffs Leadership Petition at 7-
11. Mr. Yanchunis then explainédat their leadership agreement had methodically mapped out
each firm’s responsibilities to match that firm’'s experience in an effort to conserve class
resources. _See May Tr. at 288 (Yanchunis). For example, the Plaintiffad divided up
“client vetting, research trial experts, [andkabvery” between the firms “so that there’s not
overlapping of work.” May Trat 28:8-11 (Yanchunis).

The Court expressed some concern wippanting co-lead counsel. See May Tr. at
29:7-8 (Court). It askelr. Yanchunis whether he had eweorked on a case with that number
of co-leads._See May Tr. at 29:7-8 (Court).. Manchunis had worked with co-leads before see
May Tr. at 29:9-14 (Yanchunis) and notedat, although he had never worked with
Mr. Schlesinger or Ms. Weiner be#othis case, “in ouime up until now, | can work with [both
of them],” May Tr. at 30:13-14Yanchunis). The Court askedhether there was any downside
to three co-leads, as amged to just one lead, and Mr. Yanais said he could think of none.
See May Tr. at 29:21-23 (Court, YanchunisiHe added that, in terms of billing, “on the
plaintiffs’ side of a class case, we work fatsed upon the hour,” bupon the result[w]e do
not get paid for our labor unless we are sasfid.” May Tr. at 422-25 (Yanchunis).

Mr. Schlesinger agreed witkr. Yanchunis’ representationsSee May Tr. at 43:18-19

(Schlesinger). He noted that he “really encouraged those that came from the consumer class



action side to join.” May Trat 44:3-4. Mr. Schlesinger agoned that tobacco companies’
defense counsels typically hatremendous manpower at theirmlisal, and he thought that his
tobacco-litigation firm could better match the Dedants’ wealth of resources by joining forces
with consumer class-action firms. See May Tri4it5-14 (Schlesinger)He concluded that “I
don’t see any reason why myself, John, and Melgsald ever disagreand put out separate
ideas about how to proceed.” May. at 44:20-22 (Schlesinger).

The Defendants took no official position dhe leadership structure, but conveyed
concern that co-lead counsel woyroduce inefficiencies by duplidgag efforts. _See May Tr. at
32:23-33:3 (Monde). The Defendantoted, however, that it had not been difficult so far to
negotiate with three co-lead Ri#ffs’ counsel. _See May Tr. &3:23-24 (Monde). The Court
subsequently granted the Plaintiffs’ Leadership Petition and appointed Mr. Schlesinger,
Mr. Yanchunis, and Ms. Weiner co-lead couns&ee Order Granting Joint Application for
Appointment of Plaintiffs’ Leadership Struce at 1, filed May 24, 201(Doc. 24)(“Leadership
Order”); May Tr. at 45:5-8 (Court).

On May 1, 2017, the parties, purportedly, jointly moved to continue the Defendants’
Motion-to-Dismiss hearing, set for May 12, 2018ee Joint Motion to Continue and Extend
Briefing Deadline at 1, filed May 1, 2017 (Dd®O0)(“Joint Motion”). Although not contained
in the Joint Motion, the continuance’s main pase was to allow for mediation. See Notice

Regarding Motion to Continue Hearing andténd Briefing Deadline at 1, filed May 2, 2017

(Doc. 101)(Joint Motion Response |

The following day, Mr. Schlesinger filed the Joint Motion Response to notify the Court that,



although his electronic signaturepgared on the Joirllotion, he had not authorized it. See
Joint Motion Response at 1. Hesalnotified the Court that heid not agree taeontinue the
Motion-to-Dismiss hearing to allow for mediati, and he had conveyed that position to the
Defendants, Mr. Yanchunis and Ms. Weiner. Seimt Motion Response at 1. Subsequently,
everyone agreed to delay the hearing, and the Court entered an order rescheduling it for June 9,
2017. _See Order, filed May 10, 2017 (Doc. 106).

The Court later granted in part and deniegant the Defendant’s Motion to Dismiss the
Consolidated Amended Complaint and IncorpedaMemorandum of Law, filed February 23,
2017 (Doc. 90)(“Motion to Dismiss”)._ SedOO at 242-44, 288 F. Supp. 3d at 1276-77. In
relevant part here, in denyirmgprtions of the Motion to Dismss, the Court cited supplemental

authority that Mr. Schlesinger submitte@ee MOO at 167, 172, 288 Supp. 3d at 1231, 1233

(citing Discount Tobacco City & Lottery Ina. United States, 674 F.3d 509, 536 (6th Cir.

2012)). The Court also declingéd dismiss as moot the majoriof the Plaintiffs’ request for
injunctive relief, because of a simultaneous FDA laWshit was brought by Mr. Schlesinger.

See MOO at 242, 288 F. Supp. 3d at 1276.

1

°See Sproule v. United States Food dbiig Administration, No. 17-80709 (S.D.

Fla.)(Rosenberg, J.)
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7. Yanchunis’ Motion to Withdraw .

On January 3, 2018, Mr. Yanchunis, in additioMarisa K. Glassman, Keith R. Mitnik,
and Scott W. Weinstein -- all attorneys at Manchunis’ firm, the Morgan & Morgan Complex
Litigation Group -- moved to withdraw as “Counget Plaintiffs and the Class in this action
pursuant to Local Rule 9010-2(c).” Motion to Witaw at 1. Mr. Yanchunis also states that he
seeks to withdraw as co-lead counsel amanfrany pending motions seeking relief from the
Court. See Motion to Withdraw at 1. He conclaitleat a number of lawyers and their firms will

continue to represent the Plaffgihis firm currently representsSee Motion to Withdraw at 1.
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Mr. Yanchunis affirmed Ms. Weiner’s representations:

Jan Tr. at 117:1-10 (Court, Yanchunis). Manchunis argued that the Court could properly

grant the Motion to Withdraw, because he arglffim had “no named gintiffs” in connection



with the complaint that was filed, and althoughe*do have a case in the MDL,” those plaintiffs
are “adequately represented by the lawyers wilagemain.” Jan. Tr. at 117:21-25 (Yanchunis).
No one objected to Mr. YanchwiMotion to Withdraw. _Sedan Tr. at 163:19-21 (Court,

Schlesinger).
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LAW REGARDING CLASS-ACTION COUNSEL

“Class counsel must fairly and adequatelpresent the interests of the class.”
Fed. R. Civ. P. 23(g)(4). The adequacy-of-counsel analysis was traditionally conducted under
rule 23(a)(4), but, since the 2003 amendments, dhatysis has “now le&m moved entirely to

rule 23(g).” _Anderson Living Trust WPX Energy Production, LLC306 F.R.D. 312, 383

(D.N.M. 2015)(Browning, J.)._See SheinbergSorensen, 606 F.3d 130, 132 (3d Cir. 2010).

The advisory committee’s notes clarify:

The rule thus establishes the obligatiortlaiss counsel, an obligation that may be
different from the customary obligationsf counsel to individual clients.
Appointment as class counsekans that the primary lidmtion of counsel is to
the class rather than to any individualmieers of it. The class representatives do
not have an unfettered righd fire class counsel. Ithe same vein, the class
representatives cannot command class a@lutts accept or reject a settlement
proposal. To the contrary, class counselst determine whether seeking the
court’s approval of a settlemewould be in the best interests of the class as a
whole.

Fed. R. Civ. P. 23 advisory committee’s notethe 1998 amendments. Professor William B.
Rubenstein of Harvard Law School explainatthclass counsel, once appointed, is now the
paramount representative of the class, notcthss representatives.” 1 William B. Rubenstein,

Newberg on Class Actions § 3:82, at 430 (Bth 2012). “The Advisory Committee note
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implies, quite strongly, thatt is class counselvho speaks for the a$s, not the class
representatives.” Rubenstein, supra, at 430-Rule 23 makes clear that it is the court’s
responsibility, and not the classpresentatives’, to monitor clesounsel’s performance. See
Rubenstein, supra, at 431 (“The Advisoryn@uittee note esséally acknowledges that Rule
23(g) is aimed at responding to the fiction inimrm the conventional pretense that the class
representative monitoredass counsel. Rule 23(g) shiftss counsel-monitoring function from
the class representatives to the court. . . Fgd R. Civ. P. 23(g)(10h)(4)(endowing the court
with the responsibility to oversee class counsiss and nontaxable costs, and to determine
whether class counsel can fairly andqaely represent thaass’ interests).

Class counsel’'s duty to “fairlgnd adequately protect the interest of the class” requires
class counsel to avoid a confligt interest with theclass. Fed. R. Ci\e. 23(a). The United
States Court of Appeals for therita Circuit has held #t avoiding a conflict of interest with the
class is essential for class counsel to renhegrally adequate: “Readtion of two questions
determines legal adequacy: (1) th@ named plaintiffs and thetounsel havergy conflicts of
interest with other class members and (2) ti#d named plaintiffs and their counsel prosecute

the action vigorously on behalf of the classRutter & Willbanks, Corp. v. Shell Oil Co., 314

F.3d 1180, 1188 (10th Cir. 2002)(citing Amchéhnds., Inc. v. Windsor, 521 U.S. 591, 626

n.20 (1997);_Hanlon v. Chrysler Corp., 15@dr.1011, 1026 (9th Cir. 1998)). In Rutter &

Willbanks, Corp. v. Shell Qil Co., the Tenth Circdétermined that a confliof interest did not

exist when class counsel represented a dlags was divided into multiple subgroups for
distribution of a settlement. _See 314 F.3d at 11BBe settlement’s objectors argued that class
counsel was conflicted, becaugierepresented each of the subgroups collectively, but the

subgroups had conflicting interests. See 314 &t3dl88. The Tenth Circuit explained that, to
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the extent the different subgroupsterests were in conflicthe conflict would motivate class
counsel to seek only the largest overall awardhsd all of its clients could be adequately

compensated. See 314 F.3d at 1188. Additionallyn ire_Integra Realty Res., Inc., 262 F.3d

1089 (10th Cir. 2001), the Tenth Circuit determineat tass counsel’s receipt attorneys’ fees
in a settlement agreement does not place clasasel’s interests regarding the settlement in
conflict with the class andhtis providing attorneys’ feedoes not render class counsel’s
representation inadequat&ee 262 F.3d at 1112.

On the other hand, the Tenthré€liit has concluded that sl& representatives were in
conflict with a class when they demanded a fiftperncent consultant’s fee for their services as

representatives. _ Se&arpenter v. Boeing, Co., 456 F.3d 1183, 1204 (10th Cir.

2006)(“Carpenter”). In Carpenter, the class repmégtives publicly statethat they were privy

to “privileged conversations with class counseltiich the district court found “strengthened its
initial conclusion that they put their own ingsts above those of the class.” 456 F.3d at 1204.
Accordingly, the Tenth Circuit affirmed the district court’'s removal of the class representatives,
concluding that they “would ndfairly and adequately protect the interests of the class’ as
required by Rule 23(a)(4)”. 456 F.3d1&04 (quoting Fed. R. Civ. P. 23(a)(4)).

Professors Charles Alan Wrigahd Arthur Miller advise tt, “[w]hen the court reviews
the quality of the representati under Rule 23(a)(4), ...will consider the quality and
experience of the attorngyor the class.” 7A Charles Alafiright & Arthur R. Miller, Federal

Practice and Procedure § 1769.1443 (4th Ed. 2010)(“Wright & Miller”)._ See Guidelines and

Best Practices Implementing 2018 Amendments to Rule 23 Class Action Settlement Provisions,

Duke Law Center for Judicial Studieat 48 (2018)(forthcoming)(“2018 Amendment

Guidelines”)(“[W]hen one applicant seeks appwmiaht as class counsel, the court may appoint
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that applicant only if the pplicant is adequate under RuB38(g)(1) and (4).”); Fed. R.
Civ. P. 23(g)(2)-(4). “[T]he @ss attorney must be qualifieckperienced and generally able to
conduct the proposed litigation. Bum, the lawyer must be Mmg and ableto vigorously
prosecute the action.” Wright and Miller,psa 8 1769.1, at 444. “The competence of counsel
may be shown by the quality of the briefs,vadl as the arguments presented by the attorneys
during the early stages of the case.” ight and Miller, supra 8 1769.1, 445-47. *“[M]ere
allegations that the class attorney is inexperienced or incompetent will not suffice to demonstrate
inadequacy if other evidence sugtgethat the attorney is competent.” Wright and Miller, supra
8§ 1769.1, at 453. “[A]ny conduct that suggests ttass counsel may havweeen engaging in
unethical behavior is relevamt determining the adgiacy of the represttion.” Wright and
Miller, supra § 1769.1, at 469.

Frequently in MDLs, more than one applitaeeks to be appointedass counsel. See

2018 Amendment Guidelines at 48-49. SeelM8tandards and Best Practices, Duke Law

Center for Judicial Studies, at 29 (2014)DL Best Practices”)(“Depending on the size and

complexity of the case, it may be appropriatagpoint more than one inddual to serve as lead
counsel.”). When that competition occurs, theu€ must “appoint the applicant best able to

represent the interests of the class.” FedCiR.P. 23(g)(2)._See 2018 Amendment Guidelines

at 49. The rule has been interpreted such that courts may appoint multiple lawyers and firms as

class counsel under rule 23(8ee 2018 Amendment Guidelinestat “[Clourts recognize that

often the combined human and economic resowtesultiple firms will be essential to assure

effective and adequatepresentation of the class.” 20A8hendment Guidelines at 49. “MDL

transferee judges, who must appagafeintiff leadership at the ¢set of the proceedings, have

often adopted the Rule 23(g) factors as qiealifons for leadershipoles.” 2018 Amendment

- 40 -



Guidelines, at 51 (citing In re Oil Spill kiye Oil Rig “Deepwater Horizon”, MDL No. 2179

(E.D. La. March 5, 2012)(Doc960)(Barbier, J.)). The benefto adopting the rule 23(g)
standards in an MDL is that ‘Rule 23 appointment comes wihRule text and an established
jurisprudence that articulates aimterprets the duties aflass counsel vis-a@is the court and the

putative class.”_2018 Amendment Guideline$at The appointment of interim class counsel

under rule 23(g)(3) is particularly appropriatben multiple lawyers compete to represent the

class. See 2018 Amendment Guidelinest@tn.30. But see MDL Best Practices at 29

(“Appointing a committee to support lead counsel is usually more effective than staffing the
litigation with numerous co-lead counsel, whichn lead to delays in decision making and
unnecessary duplication of effort.”). Interinppointment “[a]llows the transferee judge to
utilize case management techniques, suchoraering the appointed plaintiffs’ leadership

group . . . to file a consolidad class action complaint.”__20¥8mendment Guidelines at 49

n.30.
There has been general recognition in MDLs that ‘“ddity to communicate and
cooperate with others in the leadership dtirte, and with non-appointed attorneys,” is

important. 2018 Amendment Guidelines at 6Zo be sure, while “Interim Class Counsel

appointed under Rule 23(g)(1) or (g)(3) are not fiduciaries toward other counsel (the duty of
adequate representation, under Rule 23, runs toldks),” it is still necessary for attorneys with

leadership roles in MDLs to be collegial. 2088 endment Guidelines at 62. Courts have, thus,

advised MDL lead counsels to “seek consensusvhen making decisions that may have a

critical impact on the litigation.”2018 Amendment Gdelines at 63.
“The transferee judge should also keep imdnihat leadership needs may change over

time.” MDL Best Practices at 27. MDL Bestaetices admonishes that “the transferee judge
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should not appoint more than thragorneys to serve as lead coeln; any matter, in light of

the potential for inefficiencieand ineffective decision making.'MDL Best Practices at 29.

MDL Best Practice 3C(iii) suggest: “The Trangfefjudge should direcbansel to identify cases
in which they have served in a similar leadgrstapacity, describe thegxperience in managing
complex litigation and their knowledge of the sdijmatter, and provide information about the

resources they have availablectntribute to the litiggon.” MDL Best Practies at 36. It also

suggests that the transferee judge conswleat other “ongoing prelssional commitments”

potential lead counsel might have that will catgfor their attention._ MDL Best Practices at

36. While the transferee judge should take iatmount the attorneys’ proposed leadership
structure, “[c]ourts have a fundamental obligatiorensure that the proceedings will be fairly
and efficiently conducted, regardless of the gievarrangement among the parties.” MDL Best
Practices at 38-39. “The transferee judge kh@ppoint lead counsel who have excellent

management skills.”_MDL Best Practices at 40ead counsel should ke prior experience in

managing multidistrict and other complex litigation or have demonstrated sufficient skill and

experience[] to manage a complex proceedindMDL Best Practices at 41. “Multidistrict

litigation requires consistent and dedicateersight and management, and those serving in
leadership roles must be able and willing to make the litigation a priority throughout the course

of the proceedings.” MDBest Practices at 42.

“The transferee judge should not hesitateetmnstitute the leadelighteam if it becomes

necessary.” MDL Best Practices at 49. The Méfior Complex Litigation reiterates that point:

“An attorney may be removed from a positionead, liaison, or class counsel, or (in an extreme
case) from further participation in the case rehi” Manual for Conplex Litigation (Fourth)

§ 10.154, at 19 (2004)(“Complex Litigation Manual’lt also notes that “such a [demotion or
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removal], however, may disrupt thegation, may cause significant hm to the client’'s case and

the reputation of the attorney or law firm, and can conflict with a party’s right to counsel of its
choosing.” Complex Litigation Manual, sup®&]10.154, at 19. Befom@moving counsel, “the
court should consider orderingathnotice be given to the e& under Rule 23(d)(2) to enable
class members to express their views concerthieg representation or to intervene in the
action.” Complex Litigation Manual, suprg,10.154, at 19. “[S]Jome courts have authorized
discovery by the opposing party to determine Whetlass counsel's behar satisfies ethical

standards.” Wright and Miller, supra, 8 176@l 469 (citing_Stavrides v. Mellon Nat. Bank &

Trust Co., 60 F.R.D. 634 (W.D. Pa. 1973)(McCune, J.)). Other courts have allowed “limited
discovery into fee arrangemeritsNright and Miller, supra8 1769.1, at 469-70 (citing Klein v.

Henry S. Miller Residential Serv. Inc., &R.D. 6 (N.D. Tex. 1978)(Porter, J.)).

In assessing class-counsel’'s adequaitye Court has previously concluded that
experience with the particular s of action at issue is hightelevant to its adequacy-of-

counsel analysis. See Daye v. Community kamd Serv. Centers, LLC, 313 F.R.D. 147, 179

(D.N.M. 2016)(Browning, J.)(“Daye’) For example, in_Daye, the consumer plaintiffs brought
claims under the Truth in Lending Act, 158)C. 88 1601-67f (“TILA”), and under the New
Mexico Unfair Practice (“UPA”). _See Daye, 3F.R.D. at 152. The Court concluded that the
plaintiffs’ attorneys were adeqieacounsel -- in factnore-than adequate counsel -- highlighting
that “[tlhey have extensivexperience litigating TLA and UPA cases, and in bringing class
actions, including class actions under the Thu#d the UPA.”_Daye, 313 F.R.D. at 179.

LAW REGARDING WITHDRAWAL OF COUNSEL IN A CIVIL CASE

The Court has wide discretion in grantingdamying an attorney’s motion to withdraw

representation. _ See Pallotino City of Rio Rancho, 42%. App’'x 710, 713 (10th Cir.
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2011)(unpublished)(reviewing a dist judge’s determinatioron a withdrawal motion for

“abuse of discretion’f; Abell v. Babbitt, 1999 WL 215403, at *2 (10th Cir.

1999)(unpublished)(“The grant or dahof an attorney’s motion taithdraw in a civil case is a
matter addressed to the discretion of the trial court.”)). The United States District Court for the
District of New Mexico’s Local Rules of Civil Procedure provide:

(@) Unopposed Motion to Withdraw. The motion to withdraw and proposed
order must indicate consent of thénlt represented by the withdrawing
attorney and:

. Notice of appointment of substitute attorney; or

o A statement of the client’s intention to appg®p se and the
client’s address and telephone number; or

. If the client is a corporation, partnership or business entity other
than a natural person, the clisraddress and telephone number.

(b) Contested Motion to Withdraw. The attorney must file and serve on all
parties, including the client, a motionwathdraw. The @#iorney must give
notice in the motion that objections must be served and filed within
fourteen (14) days from date of seey of the motion and that failure to
object within this time constitutes consent to grant the motion.

(c) Party is Corporation, Partnership or Business Entity Other Than a
Natural Person. A Motion to withdraw from representation of a
corporation, partnership or business tgntiher than a natural person must
include a notice that the corporation, partnership or business entity other
than a natural person can appear omith an attorney. Absent entry of

Pallotino v. City of Rio Rancho is an ungished Tenth Circuit opinion, but the Court
can rely on an unpublished Tenth Circuit opinion ® ¢hltent its reasoned analysis is persuasive
in the case before it._ Sedth Cir. R. 32.1(A), 28 U.S.C. (“Unpublished opinions are not
precedential, but may be cited for their persuasive value.”). The Tenth Circuit has stated: “In this
circuit, unpublished orders are not binding precedent, ...and... citation to unpublished
opinions is not favored. . .. However, if anpublished opinion . . . has persuasive value with
respect to a material issue in a case and wasdist the court in its disposition, we allow a
citation to that decision.”United States v. Austin, 426 F.3d 1266, 1274 (10th Cir. 2005). The
Court concludes that Pallotino v. City of Rio Rha@and Abell v. Babbitt have persuasive value
with respect to a material issue, and will asgistCourt in its preparation of this Memorandum
Opinion and Order.
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appearance by a new attorney, diljngs made by the corporation,
partnership or businesstén other than a naturgerson may be stricken
and default judgment ather sanctions imposed.
D.N.M. LR-Civ. 83.8. The Court has previouglyanted an attorn&y unopposed motion to
withdraw under the lodaules, even though the plaintiff had not yet secured a new attorney,

because the plaintiff was “actively seeking nemunsel, but does not have replacement counsel

at this time.” Bhandari v. CHA SouthweSommunity Health Corp., 2010 WL 2292908, at *2

(D.N.M. April 23, 2010)(BrowningJ.). Although allowing the ithdrawal, the Court ordered
the plaintiff's attorney to “submit a notice wifthe plaintiff's] contact address and telephone
number,” so that the plaintifould be contacted and so tlihé parties “would treat the case

presently as one involving a pro se plaintifBhandari v. CHA Southwest Community Health

Corp., 2010 WL 2292908, at *2. The Court has asmnted an opposed motion to withdraw
where the motion followed the local rule’s reguments and where thegason for withdrawal” -
- that the attorney had left for a new firnfis a reasonable one,” especially when two other

attorneys would “continue to represent [thefedelant’s] interests.” _Trujillo v. Board of

Education of Albuquerque Public Scheol2006 WL 4079097, at *2 (D.N.M. May 10,

2006)(Browning, J.)._See McGuire-Pike Ameri-Ck, Inc., 2005 WL 3663692, at *3 (D.N.M.

Sept. 22, 2005)(Browning, J.)(granting a motionmithdraw, because the “motions satisfy the
procedural requirements of NeMexico’s local rules,” and becaa the defendant “has made it
clear that it no longer dess their represerttan. . . . [l]t is bankrupaind can no longer afford
them.”).

ANALYSIS
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At this time, the Court will grant in paand deny in part, without prejudice,
Mr. Yanchunis’ Motion to Withdraw The Court denies the Motida Withdraw in part, because
the Court still has not receivedetibefendants’ position on Mr. Yiahunis’ withdrawal from the
case entirely. Should Mr. Yanchsrsubmit such an order with the Defendants unopposed to his
withdrawal, the Court will let him withdraw from the case. The Court grants the Motion to

Withdraw to the extent that it requests th&t. Yanchunis be removed as co-lead counsel.

The MDL statute -- 28 U.S.C. § 1407 -- does pmvide a set of rules for the Court to
apply if disputes arise._ See 28 U.S.C. § 14Melevant here, it does not tell the Court the
criteria for appointing lead MDL counsel when the lead role is contested. See 28 U.S.C. § 1407.

See also In re: General Motors LLC Igaiti Switch Litig., 2016 WL1441804, at *6 (S.D.N.Y.

April 12, 2016)(Furman, J.)(noting that there is ngaleauthority for the créria to remove lead
MDL counsel). Based on the statute’s silercmyrts have determined that “transferee judges
have broad discretion to determithe course and scope of prtproceedings.”_In re Light

Cigarettes Marketing and Sales Practiciig)., 856 F. Supp. 2d 1330, 1332 n.2 (U.S. Jud. Pan.
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Mult. Lit. 2012). In exercisinghat discretionMDL transferee judges hawgpically grafted rule
23 of the Federal Rules of Civil Procedure to Midsues that bear resemblance to class-action

issues._See In re National Football gees Sunday Ticket Antitrust Litig., 2016 WL 6693146,

at *1-2 (C.D. Cal. May 23, 2016)(O’Connell, J.)(&ppg the rule 23(g) factors to determine

who should be lead counsel in an MDL)(“In re NF*)2018 Amendment Guidelines, at 51

(“MDL transferee judges, mo must appoint plaintiff leadershat the outset of the proceedings,
have often adopted the Rule 23(g) factors as quatiibios for leadership roles.”)(citing In re Oil

Spill by the Oil Rig “Deepwater Horizd, MDL No. 2179 (E.D. La. March 5,

2012)(Doc. 5960)(Barbier, J.)). Cf. In redx Product Liability Litig., 650 F. Supp. 2d 549,
558 (E.D. La. 2009)(Fallon, J.)(concluding that MDare “quasi-class @on[s]” and applying

the reasonable attorney’s feergtard from rule 23(h)); In re Guidant Corp. Implantable Products

Liability Litig., 2008 WL 682174, at *18 (DMinn. March 7, 2008)(Frank, J.)).

The Court will follow that precedent and use rule 23(g) as a guide for determining who
should be this MDL'’s lead counsel. There araynsound reasons for adopting rule 23(g) in this
context, not the least of whichtise Court does not have any better standard, the parties have not

proposed a different one, and the principles ugitgy the rule 23(g) factrs apply, for the most

*The Court notes that in, In re NFL, the Honorable Beverly Reid O’Connell, United
States District Judge for the CraitDistrict of Califonia, applies the rulg3(g) factors without
much analysis why that rule wabpply to an MDL. There isome indication that she applies
those factors, because she equates appointaigNEOL counsel with appointing putative class
counsel. _Compare In re NFP016 WL 6693146, at *1 (“Pendingefore the Court are four
applications for appointment as lead counsel in this multidistrict litigation.”), with id. at *4
(“While the Court appreciates these arguments,Gburt must determine which applicants will
best represent the interests of the putatiass(es) in this MDL.”). Notwithstanding this
ambiguity, the Court concludes that In re NBlands for the proposition that the rule 23(g)
factors are appropriate facsorto consider when appoing lead MDL counsel, because
appointing lead MDL counsel was the issue beftudge O’Connell._See In re NFL, 2016 WL
6693146 at *1.
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part, in the MDL context. The Court also atbopule 23 as the appnoate framework, because
it is preferable for the Court tapply known principles instead of creating ad hoc rules. See

2018 Amendment Guidelines at 53 (“a Rule &%ointment comes with Rule text and an

established jurisprudence thatieulates and interprets the dief class counselis-a-vis the
court and the putative class.”). Adc rules are, in geral, unfair tditigants, beause the losing
party has no notice of the appli¢albegal rule, so is denied refiwithout an opportunity to be

heard. _Cf. Hanover Shoe, Inc. v. Unit&hoe Machinery Corp., 392 U.S. 481, 496

(1968)(barring the retrospectiveigation of a new legal rulewhen a party has significantly
relied upon a clear and established doctrine to his substantial injury,” because
“considerations of justice and fairness require thatnew rule apply prospectively only.”). In
addition, by adopting rule 23, the Court may digwon the judiciary’s collective wisdom -- i.e.,
rule 23 caselaw -- to adjudicate this disputgiven the litigation’s stakes, having established
doctrine upon which to drave not only fairer to the litigants, bug likely to result in a better
reasoned resolution.

As already mentioned, the rationales underlying 23(g)’s factors also support applying
them in the MDL context. Rule 23(g)’'s enumexhfactors are: (i) the work counsel has done in
identifying or investigating potéial claims; (ii) counsel’s expgnce in handling class actions,
other complex litigation, and the claims asseitethe action; (iii) counsel’'s knowledge of the
applicable law; and (iv) the seurces that counsel will comnii representing the class. See
Fed. R. Civ. P. 23(g)(1)(A). Th@ourt first looks at counsel’'sxperience._See Fed. R. Civ. P.
23(9)(1)(A)(ii)-(iii). The prevailing rationalfor requiring experiencedasds counsel is that class
actions have a broad binding effect on individwath® are not represented during the litigation --

i.e., absent class members -- so the attorney or attorneys prosecuting the litigation need to be
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highly competent to adequately protect those pregented interests. See Eisen v. Carlisle and

Jacqueline, 391 F.2d 555, 562 (2d Cir. 1968)(“Traddlly, courts have expressed particular
concern for the adequacy of representatiom iclass suit because the judgment conclusively

determines the rights of absent class memb)¢citing Hansberry viee, 311 U.S. 32, 43

(1940)); Wright and Miller, supr§ 1765 at 317; id. § 1769.1 at 44Phe Court notes that those
concerns do not necessarily arise in all MDLs, because not all MDLs have unrepresented
proposed plaintiffs._See 28 U.S.C. § 1407 (allowicwnsolidated pretrigbroceedings” if there

are “one or more common questions of fact,d @onsolidation “will be for the convenience of
parties and witnesses and willopnote the just and efficient conztuof such actions”). This

MDL has proposed unrepresented plaintiffs, bear, so the class-counsel rationale for
considering experience applies with equal fohm¥e as it does to a regular class action.
Moreover, while an MDL lead-counsel’'s deoiss do not necessarily affect unrepresented
proposed plaintiffs, they certainly have a bro#fdat on the litigation’s @orneys and plaintiffs.

The MDL lead counsel’s decisions over discovéoy,instance, could limitrial counsel’s tactics

and strategy at trial. Moreover, missteps on a motion to dismiss or at summary judgment could
completely foreclose a claim puelicing other counsel at a latéme. The danger of prejudice

is, perhaps, less than in the class contest, plaintiffsin an MDL without class-action
dimensions have their own counsel, but the dblprejudice still exists Given the power an

MDL lead counsel has to affect other plaintifisd their attorneys, the Court concludes that it
should consider potential lead counsel's eigee. _See In re NFL, 2016 WL 6693146, at *4
(appointing attorneys with extams experience as co-lead coahin an MDL as opposed to
diversifying co-leadcounsel with “fresh perspectives pbunger attorneys”). Another reason

that the Court should consider experiencethat any MDL has mey different attorneys
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involved. To be effective, an MDL lead counseleds to be more thaust legally savvy, but
must also know how to interaahd lead a group of other teh experienced, attorneys.

The rationales behind rule 23(g)’s two other factors also militate toward applying them in
this MDL’s context. In addition to experiendeule 23(g) requires theddrt to consider class-
counsel's resources, see Fed. R. Civ. P. 23(@)dv), and the work counsel has done in
identifying or investigating potéial claims, see Fed R. Civ. P. 8¥1)(A)(i). The reason for
inquiring into class counsel’'s ragees appears to be the samason as inquiring into class
counsel’'s experience; the Court needs to ensure that the prapusgdesented plaintiffs will
not be prejudiced if class counsel begins lthgation, but is unable to complete it, because
counsel runs out of funds. Seeg, at 48-49. This rationalpgies here, as there are proposed
unrepresented plaintiffs in the MDL, and lead calisschoices are likely to affect them. As to
the last factor, neither the committee’s notes the caselaw the Court could find makes clear
why counsel’'s early case involvement is reflgvéo class-counsel ppintment. The Court
presumes the rationale is one of fairness; couhaefirst starts thetigation and invests a good
deal of time and energy into ghould, all other factors remamng equal, harvest the fruits of
their labor as class counsel. This fairness mat® applies equally in the MDL or class-action
context. Accordingly, the Court concludes it is appropriatectasider the work counsel has
done in identifying the claims. These reasomggest using rule 23(gs a guide here, and,
having considered them, the Cowiill look to rule 23(Q).

Although concluding that the ratiales underlying rule 23(g)anumerated factors apply
in both the MDL and the class-action contexg thourt is mindful thatule 23(g)’s inquiry
affords the Court a great deal of discretiontéultimate determination.See Fed. R. Civ. P.

23(9)(1)(B). In addition to the enumeratexttors, the Court “may consider any other matter
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pertinent to counsel’s ability toifey and adequately represent tinéerest of the class.” Fed. R.
Civ. P. 23(g)(1)(B). In using rule 23(g) asframework, the Court does not retreat from the

discretion that it has under tMDL statute, nor the discreticdhat rule 23 affords.

I Under rule 23(g), irmppointing classaunsel, a Court mustconsider: (i) the
work counsel has done in identifying or inveatigg potential claims; (iifounsel’s experience
in handling class actions, other complex litigation, and the claims asserted in the action;
(i) counsel’'s knowledge of the applicable laand (iv) the resources that counsel will commit
to representing the class. See Fed. R. Ci23R))(1)(A). The Court may also consider any
other matter pertinent to assegsicounsel’'s abilityto fairly and adequately represent the
interests of the class. See FRACiv. P. 23(g)(1)(B). The comittee notes provide that, if there
“are multiple adequate applicants” for class counsel, “the court is to go beyond scrutinizing the
adequacy of counsel and makecomparison of the strengths tife various applications.”
Fed. R. Civ. P. 23 advisory committee’s note to the 2003 amendments.

[N]o single factor should be dispositive selecting class counsel in cases in

which there are multiple applicants. The fact that a given attorney filed the

instant action, for example, might not gkiheavily in the decision if the lawyer

had not done significant work ideniing or investigating claims.

Fed. R. Civ. P. 23 advisory committee’s note to the 2003 amendments.

"Rule 23(g)’s language has “must considdmit because the Court is not appointing
class counsel, and because it is exercising its di@or® adopt and use rule 23(g)’s factors in an
MDL context, rule 23(g)’s “must” language daasst bind the Court. Fed. R. Civ. P. 23(9).
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I THE COURT GRANTS IN PART AND DENIES IN PART MR. YANCHUNIS’
MOTION TO WITHDRAW.

The Court grants Mr. Yanchunis’ request withdraw as co-leacounse! |J|l}

To the extent

that Mr. Yanchunis requests to withdraw from the proceeding entirely, the Court denies the
request, without prejudice. Ti@ourt’s decision is based infp@n a colloquy that took place at
the January hearing:

THE COURT: ... Isthere any objemtito Mr. Yanchunis’ motion to withdraw?

MR. SCHLESINGER: None.

THE COURT: Not hearing any, get RReynolds, [the Court] want[s] their
position on it, and then submit [to the Court] an order on it.
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MR. YANCHUNIS: 1 will submit a separaterder from whatever the Court is
going to do today.

THE COURT: ... [l]f there is no oppositida yours, then I'll just need an order
from you.

Jan. Tr. 163:19-164:3 (Court, Schlesinger, Yamss). The Court denies the Motion to
Withdraw insofar as Mr. Yanchunis requedis be removed from the case, because
Mr. Yanchunis has not yet submitted an ordenatified the Court the Defendants’ position on
his Motion to Withdraw. Consequently,ethCourt does not know wther the Motion to
Withdraw is opposed or unopposed. See D.N.®:83.8(a)-(b) (setting different rules for
whether a motion to withdraws opposed or unopposed). Should Mr. Yanchunis secure the
Defendants’ consent, the Court notieat, in the proposearder, he “must indicate the consent of
the client represented,” D.N.M. LR-83.8(a), aretause his client is still represented by other

attorneys, he should indicate themeaor names of those attorneys.

15 oRDERED that: (i)

I i) Motion to Withdraw as Counsel, fite January 3, 2018 (Doc. 148 granted in part

and denied in part, without gudice, with leave to file proposed order should Mr. Yanchunis

-63 -



il wish to be out of the cas G
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