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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JESUS MORENO,
Plaintiff,
VS. NoCV 16-00013ICH/SMV
GEO GROUP, CORIZON, INC.
and DR. WALDEN,
Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Coursua spontaunder Fed. R. Civ. P. 12(b)(6) and 28
U.S.C. 8§ 1915(e)(2)(B) on the Tort Civil Suited by Plaintiff Jesus Moreno. (Doc. 1-1)
(“Complaint”). The Court will dismiss thelaims against Defendants GEO Group and Corizon,
Inc. under Fed. R. Civ. P. 12(b)(6) and will ordlee issuance of notice and waiver of service
forms directed to Defendant Dr. Walden.

Plaintiff Jesus Moreno filed his Complainttime First Judicial Disict, County of Santa
Fe, State of New Mexico on Septber 3, 2015. (Doc. 1-1). ItAough titled “Tort Civil Suit,”
Moreno alleges violation of &iFourth, Eighth, and Fourteenth Amendment rights under the
United States Constitution. (Doc. 1-1 at 2-4). Moreno seeks compensatory damages and
declaratory relief. (Doc. 1-at 4). The case was timely rewed to this Court by Defendant,
Corizon, Inc., on January 7, 2016 based on fedprastion jurisdiction under 28 U.S.C. § 1331.

(Doc.1at3,17).
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Moreno is a prisoner proceeding pro se @mdorma pauperis. (Doc. 1-1)* Moreno
alleges that he was sexuallyused by Defendant Walden whileancerated at the Northeastern
New Mexico Detention Facilityn Clayton, New Mexico. (Doc. 1-1 at2-3). Moreno names as
Defendants the GEO Group, a private prison cordra€orizon, Inc., a pgon medical service
provider, and Dr. Walden. (Dod-1 at 2). Moreno claims ¢hsexual abuse by Dr. Walden
constitutes deliberate indifference to serious wediarm in violation oEighth and Fourteenth
Amendment rights and invasion ofiyacy in violation of the Foih Amendment. (Doc. 1-1 at
3-4).

Plaintiff Moreno is proceeding pro se ami forma pauperis The Court has the
discretion to dismiss ain forma pauperisomplaintsua spontdor failure to state a claim upon
which relief may be granted under either FedCR. P. 12(b)(6) or 28 U.S.C. § 1915(e)(2)(B).
A claim should be dismissed where it is legallyfatually insufficient to state a plausible claim
for relief. Bell Atlantic Corp. v. Twombjyp50 U.S. 544 (2007).

Under Fed. R. Civ. P. 12(b)(6) the Court mastept all well-pleddctual allegations, but
not conclusory, unsupported alléigas, and may not consider masteoutside the pleading.
Twombly 550 U.S. at 555Dunn v. White880 F.2d 1188, 1190 (£CCir. 1989).The court may
dismiss a complaint under rule 12(b)(6) for failure to state a claim if “it is ‘patently obvious’ that
the plaintiff could not preail on the facts allegedHMall v. Bellmon,935 F.2d 1106, 1109 (10th
Cir. 1991) (quotingvicKinney v. Oklahoma Dep’t of Human Servic@25 F.2d 363, 365 (10th
Cir. 1991)). A plaintiff must allge “enough facts to state a claimrétief that is plausible on its

face.” Twombly,550 U.S. at 570.

*Moreno was granted free processthg First Judicial DistricEourt prior to removal and is
deemed to be proceedimgforma pauperisunder 28 U.S.C. § 1915 in this CoBeeDoc. 1-1
at 15;Bartelli v. Beard 2008 WL 4363645 at *5 (M.D Pa. 2008).
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Under 8§ 1915(e)(2)(B) the court may dismibe complaint at any time if the court
determines the action fails to state a claim wpbich relief may be granted. § 1915(e)(2)(B)(2)
The authority granted by 8§ 1915 permits the court the unusual power to pierce the veil of the
complaint's factual allegations and dismiss ¢hokims whose factuaontentions are clearly
baselessNeitzke v. Williams490 U.S. 319, 327 (1989)See also Hall v. Bellmor§35 F.2d
1106, 1109 (10th Cir.1991). The authority to ‘fore the veil of the complaint's factual
allegations” means that a court is not bound, as it usually is when making a determination based
solely on the pleading$o accept without question the tutf the plaintif's allegationsDenton
v. Hernandez504 U.S. 25, 32-33 (1992). The court is nequired to accept the truth of the
plaintiff's allegations but, instead, may go beytimel pleadings and consider any other materials
filed by the parties, as well as courbpeedings subject to judicial notideenton,504 U.S. at
32-33.

In reviewing a pro se complaint, the Colilserally construes th&actual allegationsSee
Northington v. Jacksqrd73 F.2d 1518, 1520-21 (10th Cir. 1992owever, a pro se plaintiff's
pleadings are judged by the samgalestandards that apply to #tigants and a g se plaintiff
must abide by the apphble rules of courOgden v. San Juan CounB2 F.3d 452, 455 (1b
Cir. 1994). The court is not obligat to craft legal theories foretplaintiff or to supply factual
allegations to support the plaintiff's claims. Nor may the court assume the role of advocate for
the pro se litigantHall v. Bellmon 935 F.2d at 1110.

In deciding whether to dismiss the complaintyinole or in part, the court is to consider
whether to allow plaintiff an opptumity to amend the complaintPro se plaintiffs should be
given a reasonable opporttynio remedy defects in their pleadingReynoldson v. Shillinger,

907 F.2d 124, 126 (focCir. 1990). The opportunity to amend should be granted unless



amendment would be futileHall v. Bellmon,935 F.2d at 1109. An amendment is futile if the
amended claims would also be subject tangdiate dismissal under the rule 12(b)(6) or 8
1915(e)(2)(B) standardBradley v. Val-Mejias379 F.3d 892, 901 (1oCir. 2004).

Moreno’s Complaint does not expressly gdecauses of action under 42 U.S.C. § 1983
and, instead, asserts violation of various feldewastitutional rights. However, 42 U.S.C. §
1983 is the exclusive vehicle for vindicationsoibstantive rights under the Constitution. See,
Baker v. McCollan443 U.S. 137, 144 n. 3 (197®tbright v. Oliver,510 U.S. 266, 271 (1994)
(Section 1983 creates nolsstantive rights; rather it is tlmeans through which a plaintiff may
seek redress for deprivations of rights establisin the Constitution). Therefore, the Court
construes Moreno’s claims for violation ofits under the Constitution as civil rights claims
brought under 42 U.S.C. § 1983.

To state a claim for relief under 42 U.S.€.1983, a plaintiff mst assert acts by
government officials acting under color of law thegult in a deprivatioof rights secured by the
United States Constitution. 42 U.S.C. § 198&:st v. Atkins487 U.S. 42, 48 (1988). There must
be a connection between official conduct and viofabf a constitutionatight. Conduct that is
not connected to a constitutional vitida is not actionable under Section 19&&eTrask v.
Francao, 446 F.3d 1036, 1046 (TGDir. 1998).

Further, a civil rights action against a publfi@al or entity maynot be based solely on
a theory of respondeat superior liability for tiietions of employees or subordinates. A plaintiff
must plead that each government official,otigh the official’'s own individual actions, has
violated the Constitution.Ashcroft v. Igbal,556 U.S. 662, 676 (2009)Plaintiff must allege
some personal involvement by an identified officin the alleged constitutional violation to

succeed under § 198Fogarty v. Gallegos523 F.3d 1147, 1162 (f0Cir. 2008). In a Section



1983 action, it is particularly important thatplaintiff's complaint “make clear exactlyho is
alleged to have donehat to whomto provide each individual witfair notice as to the basis of
the claim against him or herRobbins v. Oklahom&19 F.3d 1242, 1249-50 (“I(Cir. 2008)
(emphasis in the original).

The Complaint names the GEO Group and £orj Inc., but does not make any factual
allegations against either entitySegeDoc. 1 at 1, 4, 7). The Complaint does not identify who
did what to whom and is wholly insufficient &tate a claim upon which relief can be granted
against GEO Group and Corizokshcroft v. Igbalb56 U.S. at 676Robbins v. Oklahom#&19
F.3d at 1249-50. Although Moreno makes geneedlistatements that Defendants have been
deliberately indifferent to hisnedical needs and created a knavak but does not allege any
specific wrongful conduct by either the GEOoGp or Corizon or explain how that conduct
violates his constitutical rights. Moreno does allege thHat. Walden sexually abused him, but
does not allege any employee or agency relaligp between Dr. Walden and either GEO Group
or Corizon. Generalized allegations againgitgmefendants, without identification of actors
and conduct that caused the deprivation of a constitaitright, fails to state any claim for relief.
Robbins v. Oklahomab19 F.3d at 1249-50. Moreno’s formulaic recitations of Eighth and
Fourteenth Amendment violations are not suéfitito state a plausible claim against the GEO
Group or Corizon, IncTwombly,550 U.S. at 570.

Plaintiff Moreno’s allegations fail to statenyalegally sufficient chim for relief against
the GEO Group or Corizon, Inc., under eitheed. R. Civ. P. 12(b)(6) or 28 U.S.C.
§ 1915(e)(2)(B). The Court will dismiss Moreno’siichs against those Defendants. The Court
will also grant Moreno leave to file an andedl complaint consistent with this Memorandum

Opinion within thirty (30) days of entry of the Memorandum Opinion and Ordal. v.



Bellmon,935 F.2d at 1109. If Moreno fails to file amended complaint within thirty days or
files an amended complaint that similarly failsstate a factually anddelly sufficient cause of
action, the Court may dismiss the claimsaiagt the GEO Group and Corizon, Inc., with
prejudice and without further noe. The Court determines th#te Complaint does make a
threshold showing sufficient to state a plausiblaim for relief againsDefendant Walden and
will order the issuance of notice and waiver of service forms for Dr. Walden.

IT IS ORDERED that the claims against Defemis GEO Group and Corizon, Inc. in
the Tort Civil Suit filed by Plantiff Jesus Moreno. (Doc. 1-1) a2 SMISSED for failure to
state a claim on which relief can be granted and Plaint@RANTED thirty (30) days from
entry of this Memorandum Opinion andd@r to file an amended complaint.

IT ISALSO ORDERED that theCLERK isDIRECTED TO issue notice and waiver

of service forms, with copies of the TortvZiSuit (Doc. 1-1) fo Defendant Dr. Walden.
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