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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CALMAT CO.,

Plaintiff,
V. CV16-26KG/WPL
OLDCASTLE PRECAST, INC.,
KRAFT AMERICAS, L.P., a limited
Partnership, RUNE KRAFT,
KRAFT AMERICAS HOLDINGS, INC.,
and JOHN DOES 1-5,

Defendants.

ORDER DENYING MOTION FOR ACCESSTO PROPERTY

Kraft America Holdings, Inc. (“KAHI”) filel an opposed motion for access to the royalty
funds at issue in this casearder to pay for counsel. (Doc. 6%n) support of its motion, KAHI
citesLuis v. United States, 578 U.S. ---, 136 S. Ct. 1083 (2016), for the proposition that it is
unconstitutional to enforce the pre-trial restraint of assets untainted by criminal activity that are
needed to retain a defendant’'s counsel of choick) KAHI also argues that it would be
fundamentally unfair not to graintaccess to the funds presentlging deposited into the Court’s
registry, and that Local Rule 83.7equiring parties other than naailipersons to be represented
by counsel—puts it in an untenable situationd.;( Doc. 76.) Oldcastle Precast, Inc.
(“Oldcastle”), opposes the motion and generally estst KAHI's claim to the funds, which is the
entire basis of this case. ¢b. 74.) Oldcastle notes thhatis dealt with a criminal defendant’s
Sixth Amendment right to counsel and ishetwise distinguishable. Having reviewed the

briefing, the record, and beirgherwise fully informed on these matters, | deny KAHI's motion.
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KAHI requests access to thantds deposited into the Cad'srregistry by CalMat Co.
KAHI asserts that it was previousigceiving these royalty payntsrnand that the payments are
its only source of income. The issue in this dasehether KAHI is entitled to those payments.
Accordingly, granting KAHI access to the money before resolving the ownership issue would be
tantamount to resolving the case. Furthermord, tifirns out that Oldcastle, and not KAHI, is
entitled to the money, KAHI admits thiatvould have no way to repay the funds.

The sole case KAHI cites isupport of its argument isuis. KAHI contends that.uis
protects defendants’ right to counsel ogithchoice in all caseshis is incorrectLuis speaks
directly to a criminal defendant'ability to pay for counsel dfiis or her choosing, when that
defendant would otherwise be represented by a public defeBsegenerally 136 S. Ct. at
1088-89. Indeed, the “guestion presented._[irg] is ‘[w]hether the pretriatestraint of a criminal
defendant’s legitimate, untainted assets (thosetmnageable to a criminal offense) needed to
retain counsel of choice violatése Fifth and Sixth Amendments.Itl. at 1088 (alteration in
original). This is easily juxtaposed with thiact that there is no Sixth Amendment right to
counsel in a civil proceedingee MacCuish v. United Sates, 844 F.2d 733, 735 (10th Cir.
1988). I find thaL uisis inapposite to this case.

Because KAHI has presented no compelling argument for the release of contested funds
to pay for KAHI's representation, | find no reastongrant such a releasigat is tantamount to a
dispositive resolution of thease. KAHI’'s motion is denied.

IT 1S SO ORDERED.

cooade DO
e ion - d:\,u,\wd\
William P. Lynch ¥
United States Magistrate Judge

A true copy of this order was served

on the date of entry--via mail or electronic
means--to counsel of record and any pro se
party as they are shown on the Court’s docket.



