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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ISAHA CASIAS,
Plaintiff,
V. No.Civ. 16-cv-56JCH/SCY
STATE OF NEW MEXICO DEPARTMENT
OF CORRECTIONS; TAR ACINA MORGAN; and
HERMAN GONZALES,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on fiblowing motions: (i) Defendants’ Motion in
Limine to Exclude Photographi@&nd/or Video Trial Exhibits (EF No. 125); (i) Defendants’
Motion in Limine to Limit Needlessly CumulagvTestimony by Plaintiff's Witnesses (ECF No.
127); (iii) Plaintiff's Motion in Limine No. II: Allow Evidence ofDestruction of Evidence by
Defendants Including Jury Instruction on tBeestroyed Evidence or in the Alternative a
Renewal of Plaintiff’'s Motion fo Sanctions Up To and Includifdgefault (ECF No. 130); (iv)
Plaintiff's Motion in Limine No. lll: To Ba the Admission of Certain Deposition Testimony by
Dr. Kimberly Birch (ECF No. 133); and (v) Ptdiff's Motion in Limine No. IV: To Exclude
Evidence of Crimes and Other Bad Acts (EQB. 134). The Court, having considered the
motions, briefs, arguments, evidence, relevant nd otherwise being fully advised, rules on
the motions as described herein.

l. BACKGROUND
This case arises from the transportatipn Defendants of inmates on July 11, 2013.

Plaintiff alleges that while at the Penitenfiaof New Mexico Norh (“PNM North”) State
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Department of Corrections (“DOLOfficers Taracina Morgan and Herman Gonzales turned off
the transport van, entered the facility, and te# inmates in thedek of the windowless van
without air conditioning for jpproximately 30 to 40 minuteSee Pretrial Order 7, ECF No. 121.
Plaintiff contends that, as a result of theathehe felt like he was going to die, he lost
consciousness, and he had wappeared to be a seizutd. 7-8. Medical staff, including Dr.
Kimberly Birch, who worked in the Health @aUnit responded and &wated the inmateSee
id. 8-9. Defendants dispute many of these allegati including the length of time the inmates
were left unattended in the vandawhether any inmates were seiziSggid. 9-10.

I. MOTIONS IN LIMINE

A. Defendants’ Motion in Limine to Exclude Photographic and/or Video
Trial Exhibits (ECF No. 125)

On October 17, 2016, counsel toured theysatirt area at PNM North during which a
photographer hired by Plaintiff took photoghs and video. Defendants object to the
introduction of the photographs dime basis that the security cameras depicted in the sally port
area on the date the photographs were taken are not the same as what existed on July 11, 2013.
Defendants argue that Plaintiff cannot meetahthentication requirements of Federal Rule of
Evidence 901(a) because the photographed scesendbéairly and accurately depict the scene
at the time of the incident. They also conterat the prejudicial effect outweighs their probative
value under Rule 403.

Plaintiff disputes that there weno video cameras in the sgblgrt area on the date of the
incident. Regardless of that fassue, Plaintiff cor@nds that the photosi@ video as a whole are
a fair and accurate representation of the scemieeahcident and will end the jury to see and
evaluate the conditions where theident in the van occurred, suah the direct suight, lack of

shade, and the pavement reflecting the heat.



“To satisfy the requirement of authenticafior identifying an item of evidence, the
proponent must produce evidence sufficient app®rt a finding that the item is what the
proponent claims it is.” Fed.R.Evid. 901(a).Elyen if the conditionshave changed, the
photograph may still be admitted at the discretiothefcourt if the changes are explained and
the jury will not be misled.Newill v. Campbell Transp. Co. Inc., No. 2:12-cv-1344, 2015 WL
222438, at *4 (W.D. Penn. Jan. 14, 2015) (unpubdisguoting 5 Federal Evidence § 9:23).

The photographic evidence is relevant to the case to assist the jury in visualizing the
scene of the incident. Defendants can probeutih cross examinatiomy differences between
how the area looked at the time of the incidemd how the area looks the photographs. Those
issues go to the weight and credibility of thédewnce, rather than its admissibility. Moreover, as
discussednfra, the Court will permit Plaintiff to quésn witnesses concerning the video camera
evidence and the reasons why video evidence frmide the sally port area on the date in
guestion may not be presented at trial. Subjeatpgooper foundation beingidgat trial, the Court
will not exclude the photographic evidence and will deny Defendants’ motion in limine. This
ruling does not preclude Defendants from raising objections at trial to proper foundation and
relevance.

Defendants also raise an issue in theplyeabout the relevance of photographs of
holding cells inside PNM North. Without the benefit of the evidence at trial or argument by
Plaintiff, the Court is unable to determineethelevance of those phgraphs. The Court will
reserve ruling on the admissibility of the holding cell photographs until trial.

B. Defendants’ Motion in Limine to Limit Needlessly Cumulative Testimony
by Plaintiff's Witnesses (ECF No. 127)

Relying on Rule 403, Defendants conteidt the Court shodl exclude needlessly

cumulative evidence, noting that Plaintiff has listede witnesses to discuss the incident in the



van and six people to testifjpaut Plaintiff's psychological anédmotional distress damages.
Plaintiff asserts that Defendantave contested most aspeofsPlaintiff's account of the
incident, so the numerous witnesses critical to support Plaintif’ claims. Plaintiff asserts that

his experts should be permittedtastify to his damages. He also listed three family members,
each with unique testimony, about the emotional and psychological trauma Plaintiff has suffered
from the incident, but whose combinggtimony is no longr than one hour.

Rule 403 allows a court to exclude relevantlence if its probative \ae is substantially
outweighed by the danger of needlessly presentinqufative evidence. At this stage, the Court
will deny Defendants’ motion, but cautions all pestto exercise diligence in the efficient
presentation of the evidence to avoid the wastgidicial resources @hin recognition of the
jury’s time. The Court will take up any specibbjections to cumulative evidence at trial.

C. Plaintiff’'s Motion in Limine No. Il: Allow Evidence of Destruction of
Evidence by Defendants Including a Jury Instruction on the Destroyed
Evidence or in the Alternative a Renewal of Plaintiff's Motion for
Sanctions up to and Including Dismissal (ECF No. 130)

In a Memorandum Opinion and Order filed February 7, 2017, the Honorable Steven
C. Yarbrough found that Defendants committeduenber of discovery violations during the
litigation of this caseand he imposed sanctior&e Mem. Op. and Order 1, 22-25, ECF No. 86.
As relevant here, an issue arose about whethetleo camera was locdténside the sally port
area that would have captured the incidéshtat 13. Judge Yarbrough found that a camera did
exist in the location, but Defenats did not collect video footageom the camera, and he could
not determine whether relevant video footage from the camera ever ebdstaid13-14. Judge
Yarbrough noted that DOC knew at the timeatthitigation might ensue and should have

immediately checked the cameras to preserve any evidehcat 14. He stated that “[tlhese

facts provide Plaintiff with aargument that the presiding judgigould exercise her discretion to



allow him to cross examine Defendant DOC witnesses about this faildreltidge Yarbrough
left open the issue of trial sanctionsthe form of latitude at trial to examine witnesses regarding
the failure to check or preserve evidence from\tlideo cameras and/or instructions to the jury
for the presiding judge to determind. at 23.

Plaintiff’'s Motion in Limine No. Il requests this Court to rule on the appropriate sanction
to impose as a result of Defendants’ failurepteserve the video camera evidence. Plaintiff
asserts that following Judge Yarbrough’s rulibgputy Warden Derek Williams, the author of
the Office of Professional Standards (“OPS”) Repmvealed in his deposition that both the
video evidence from inside the sally pomdathe contemporaneous medical records were
preserved by DOC pursuant tet@PS investigation of the Julyi, 2013 van incident, and the
loss for which DOC, not a third party, is culpalfee Pl.’s Mot. in Limine No. Il 3-5, ECF No.
130. Plaintiff renews his motion for default judgnt against Defendant DOC on Count Il of the
Complaint as a sanction, arguirgat the new evidence makes DOC’s actions even more
egregious. Alternatively, Plaifitirequests as a lesser sanctianjury instruction giving an
adverse inference regarding the lost evidence.

A district court has discretion to impogelgment as a sanction for failure to follow
discovery orders. Fed. R. Civ. P. 37(b)(2)(A)(W)nal disposition of a party’s claim, however,
“is a severe sanction reserved for the exe&rerase, and is only appropriate where a lesser
sanction would not serve the ends of justid®e&d v. Bennett, 312 F.3d 1190, 1195 (10th Cir.
2002) (quotingHancock v. City of Oklahoma City, 857 F.2d 1394, 1396 (10th Cir. 1988)). A
court must consider a number of factors befemeering default judgment as a sanction: (1) the
degree of actual prejudice to tkhefendant; (2) the amount oftémference with the judicial

process; (3) the culpability oféhparty; and (4) whether a lessanction would serve the ends of



justice. See id. Only when the aggravating factors wetgh the judicial system’s strong
predisposition to resolve cases on their mehtsuld a court enter judgment against a party as a
sanctionld.

The evidence before this Court shows thatew camera system was put in place after
this incident, but at the time of the incident, there was an “old-system” video camera in place that
would have shown the sally port ar&ee Aff. of Daniel Salazaf{ 7-8 & Ex. G-1, ECF No.
155-1. It remains unclear whether that video came&s operational and recorded the inside of
the sally port on the day in gsteon. Derek Williams avers ihis Affidavit that he took the
relevant video footage available, which wasydnbm the pole-mounted camera outside the sally
port, and secured it. Aff. of Derek Williams6Y ECF No. 155-3. In his deposition, however, he
did not remember exactly which footage he preskraad he explained théithe had seen video
footage of the relevant incidertte would have included a reface to the video proof in his
report.See Williams Dep. 52:13-19, 53:5-12, 59:10-16, ENB. 155-5. He also testified that he
generally would have downloaded the videodogigging a digital compaet file and burning a
CD. See Williams Dep. 64:22-66:10, BENo. 130-1. He never teséfl to taking a hand-held
video camera and recording a qmuter screen, yet the videoidence providedPlaintiff in
discovery looks to have been created in this marggerPl.’s Ex. 3, ECF No. 131. Defendants
have failed to offer an explanation of wkiye video provided does not fit Derek Williams’s
description of how he would haygeserved a video and why theleo looks as if it is from a
hand-held camera filming a computer screen.

Having reviewed the record, the Court ig monvinced that Defendant DOC destroyed
any relevant video footage from inside the saliyt area in bad faith. Ene is not conclusive

evidence establishing that acead sally port video camera was mgd@nal and recorded footage



of the incident in question. Nor is this Court convinced by the record that DOC acted in bad faith
with respect to the nagcal record evidence. The Couhtaving considered all the evidence
submitted by the parties supporting or refutingiilff's renewed motion for sanctions, finds
that Judge Yarbrough's well-reasoned and thoroaigdilysis continues to apply to the current
record and adopts his conclusions that défaudgment is too severe a sanction under the
circumstancesSee Mem. Op. and Order 17-23, ECF N&6. For the same reasons, the Court
will not issue an adverse inference instruction.

Nevertheless, Defendants’ discovetiplations have been “serioudd. at 21-22. Their
lack of diligence and explanati@ontinue to create more qtiess than answers surrounding the
evidence. For example, the lack of explanatmnwhy the video evidence looks to be from a
hand-held camera is concerning. The Court agrads Plaintiff that the presence of video
cameras is relevant to the case and to thésjungnsideration of théactual issues, and will
permit Plaintiff to question witnesses concernimng video camera evidence and the reasons why
video evidence from inside the sally port area will be presented at trial. The Court will also
allow examination of witnesses concerning DOC's failure to preserve the original medical
records. Accordingly, the Court will give anstruction that allows the jury to make any
inference they believe appropriatelight of the evidence regding the video cameras and the
failure to preserve the originatedical records. The parties shabalonfer and craft a stipulated
jury instruction, if possible, othis issue and submit it to theo@t when the parties submit their
draft jury instructions. Ithe parties cannot agree, they shauldmit separate instructions for the
Court’s considerationCf. Browder v. City of Albuquerque, 187 F.Supp.3d 1288, 1300 (D.N.M.
2016) (J. Brack) (“Because the Court has founggmegligence, rather than bad faith, on the

part of the City, it finds that a jury instition requiring an advee inference would be



inappropriate. However, the Court will give arstiuction that allows the jury to make any
inference they believe appropridte light of the spoliation. Th€ourt leaves it to counsel to
craft a jury instruction they can agree on. Ihgilagreement, the Countll craft its own such
instruction...”).

Additionally, these evidentiary issues make testimony of Derek Williams concerning
his findings and conclusions highly probative. Besit is not conclusive as to which video
evidence Derek Williams relied upon in finding that both Defendants Morgan and Gonzales
violated administrative policies, Plaintiff sholdd able to question Mr. Williams regarding what
he found and concluded and upon which evideheecollected and relied in forming his
conclusions. This inquiry will iuire explanations ahe process he used to make his findings,
which is now a necessary component of the casause of DOC'’s loss of relevant evidence and
will not be a waste of time on tangential issuBise Court acknowledgeseldangers of a jury
concluding that if an experiead deputy warden found a violai of policies, then Defendants
must also have violated legal requirements, and of the jury merely adopting Mr. Williams'’s
conclusions rather than coming to its own indef@nt conclusion afterelaring the evidence at
trial. This danger may be mitigated, howeverptigh carefully worded jury instructions given
both at the time of Mr. Williams’s testimony and in the Court’s final instructions. For example,
the Court could instruct the jury to exercige independent judgment based on the legal
standards that must be applied at trial and the totality of the evidence admitted at trial, standards
that differ from the administrative standamatsd evidence upon which Mr. Williams relied. The
parties’ proposed jury structions should include stipulated instruction tgive to the jury to
mitigate this danger.

In sum, the admission of evidence conaagrtihe history surroundg the collection and



preservation, or lack thereof, of video camevadence and the medical records is necessary to
mitigate the impact of Defendants’ discoverylations. The probative value of the evidence
outweighs its prejudicial effedtor the foregoing reasons, the Court will permit the admission of
evidence of the contents of the OPS Repmhuring the examination of Mr. WilliamsCf.
Coleman v. Home Depot, Inc., 306 F.3d 1333, 1344-47 (3d Cir.@&) (holding that, despite
presumption of admissibility under Rule 803(8)(€al court must make case-by-case decision
under Rule 403 of whether EEOC determinatiotieteis more probative than prejudicial,
considering factors such as undimlay, waste of time, or needte presentation of evidence).
The Court, however, will reserve ruling on therassion of the OPS Report itself until trial in
order to determine if the ewdtiary foundations can be sdied for admisdility under a
hearsay exceptioiCf. Daniel v. Cook County, 833 F.3d 728, 739-42 (7th Cir. 2016) (concluding
that Department of Justiceviestigative report fell within Ra 803(8)(A)(iii) hearsay exception
because it combined third-party statements flaihstaff, medical professionals, and inmates
with investigator's on-scene obsations from jail visits and ¢laboration with consultants, and
made conclusions based on sum of evidenceps€quently, the Court vigrant Plaintiff's
request for sanctions in part.

D. Plaintiff's Motion in Limine No. lll: To Bar the Admission of Certain
Deposition Testimony by Dr.Kimberly Birch (ECF No. 133)

Defendants identified Dr. Kimberly Birch as witness with knowlgge of Plaintiff's
medical claims. Joint Status Report 15, ENB. 13. Prior to her deposition, Defendants
provided a statement prepared Dy Birch regarding the incidenin which she described her
role in the events and stated, among other thitigs two individuals we being carried/helped
out of the van, and they “were stuporous andlatdd ‘jerky movements,’ but were not seizing.”

Defs.” Ex. A, ECF No. 156-1. According to Deftants, the parties ptilated to conducting a



trial deposition of Dr. Birch, because she resides out of dbwk’'s Resp. 2, ECF No. 156.
Plaintiff deposed Dr. Birchiia Skype on November 28, 201%e Birch Dep., ECF No. 133-1.

Following the deposition, Defendants disclosed the existence of a “replacement record,”
that indicated prior medical records were last the report by Dr. Birch was “redone 8-17-13.”
Pl.’s Ex. 4, ECF No. 133-4. Defendants alsecthised after her deposition a DOC recorded
interview with Dr. Birch concerning her obsetieas during the incident conducted by Deputy
Warden Derek Williams during his OPS investigatiGee Pl.'s Ex. 5, ECHANo. 133-5. In the
Pretrial Order filed on October 17, 2017, Defendastiated that Dr. Birch would testify by
deposition regarding the incidemcluding “her opinion regardinglaintiff's medical condition,
and her authorization to allow ghtiff and others to continuen the transport van.” Pretrial
Order 19, ECF No. 121.

On October 23, 2017, Plaintiff fled a motion limine (ECF No. 133) seeking the
exclusion of certain deposition testimony by DndBi Although Plaintiff noted that some of Dr.
Birch’s deposition testimony is ¥arable to his case, he seeks to exclude her medical opinions
that go beyond the facts of tireatment administered, becau3efendants did not disclose an
expert report under Rule 26(a)(2)(A) and Defenslddlatedly disclosed stiovery pertinent to
Dr. Birch’s testimony. SpecificallyRlaintiff seeks to bar Dr. Birch’s testimony regarding (i) her
medical opinion that Plaintiff did ndtave a seizure at the sce(ig, whether Plaitiff or other
inmates exhibited any symptoms caused bwdck lof oxygen, (iii) heropinion that Plaintiff
suffered from heat exhaustion rather than tstatke, and (iv) whethePlaintiff's vital signs
were normal or abnormal. Pl’s Mot. in Ling Il 4, ECF No. 133. Plaintiff also moves to
exclude Dr. Birch’s testimony coarning the time of the incideand that some inmates begged

to get back on the van as inadmissible hearsay.
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The Court subsequently continued trial. Since the rescheduling of the trial, counsel for
the parties have stipulated to conducting aatdeed trial deposition of Dr. Birch. Defs.” Resp.
2, ECF No. 156. Defendants acknowledge that decusnthat directly impact Dr. Birch’'s
testimony were produced afterrh@eposition, but contend thdte second deposition will cure
any prejudice from the belated disclosure. Ddénts argue that Dr. Bh can give medical
opinions arising from her treatment of Plainéffd that her testimony concerning the time of day
and statements by inmates fall within the busimessrd exception and the then-existing state of
mind exception, respectively, to the hearsay fTie Court will examinéhe issues in turn.

1. Medical Opinions

According to Federal Rule of Civil Proce@u26, a party who intends to present expert
testimony must disclose the idaptof any such witness to atither parties. Fed. R. Civ. P.
26(a)(2)(A). If the expert witness is “retatheor specifically emmyed to provide expert
testimony in the case” a written report must fr@vided. Fed. R. Civ. P. 26(a)(2)(B). If,
however, the expert witness i®t required to provide a writtereport, the party calling the
witness must produce a discloswentaining “(i) the subject nti@r on which tle witness is
expected to present evidence under FedRtdé of Evidence 702, 703, or 705; and (ii) a
summary of the facts and opinionsvitrich the witness is expectéal testify.” Fed. R. Civ. P.
26(a)(2)(C). The purpose of qeiring only a summary arises from the common-sense
acknowledgment that witnesses who are not siedietained “may notbe as responsive to
counsel as those who have.” Fed. R. Civ. P. 26 advisory committee notes, 2010 amendments.

The July 18, 2013 report disclosed by Defants (ECF No. 156-1) provided Plaintiff
with sufficient information on the subject mattdrDr. Birch’s testimony and a summary of the

facts and opinions to which Dr. Birch would tegtib give Plaintiff notice that she would offer
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opinions as a treating physiciddefendants therefore satisfiecethdisclosure obligations under
Rule 26(a)(2)(C). The cases Plaintiff cites tipgort his argument thattreating physician must
provide an expert report to give any medigpinions predate the 2010 Amdment to the rules,
the committee comment to which clarifies thagyttadded Subdivision (a)(2)(C) to resolve a
“tension that has sometimes proexgbourts to require reports wrdRule 26(a)(2)(B) even from
witnesses exempted from the report requirethérad. R. Civ. P. 26 advisory committee notes,
2010 amendments. The committee further statedithiaesses disclosed under Rule 26(a)(2)(C),
in particular treating physicians, “may bothtigsas a fact witness and also provide expert
testimony under Evidence Rule 702, 703, or 708.”"Moreover, many of the cases cited by
Plaintiff are distinguishable in that the couliteited the testimony to lay opinion because the
party had not adequately or timely disclosedt tthe witness wouldffer expert testimony in
addition to lay testimonySee, e.g., Montoya v. Sheldon, 286 F.R.D. 602, 613 (D.N.M. 2012)
(ruling that, because plaintiffs failed to timelysdiose doctor as expert witness, doctor could
testify only about her treatment plaintiff as a lay witness).

A treating physician is permitted to testify as to facts and opinions, including causation of
an injury to a patient and é¢hprognosis of the condition, $ong as the opinion was formed
during the course of caredtreatment of the patieriarrisv. Intel Corp., 493 F.Supp.2d 1174,
1180 (D.N.M. 2007). Such expert testimony limited to the personal knowledge and
observations obtained during theucge of care of # patient, so a tréag physician cannot
provide expert testimony regardimpinions formed based on infoation learned outside of the
treatment.ld. In this case, Defendants timely disclosed Dr. Birch as a treating physician with
both fact testimony and expert testimony arisfrgm her treatment of Plaintiff. The four

opinions of Dr. Birch that Plaintiff seeks &xclude are those based on her own diagnosis and
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treatment of Plaintiff, and thus, are pé&ted under Rules 26(a)(2)(C), 702, 703, and 705.

With regard to the belated disclosure of diments, Defendants adntitey were late but
note that the parties have since stipulatedvml@otaped deposition for trial of Dr. Birch during
which Plaintiff will have an opportunity to adéeissues arising from the documents. Trial has
been postponed and the parties should have srftiime to conduct the videotaped deposition.
So long as Plaintiff has another opportunitydepose Dr. Birch, the Court finds this issue of
belated disclosure moot.

Finally, Plaintiff argues that the vitals anther medical notes omhich Dr. Birch based
her opinions have never been produced, andecpuehtly her opinions should be excluded. The
Court finds that the failure to produce the mediuaties is a subject ripe for cross examination,
but the Court will not use the drastic remedyvholesale exclusion of her testimony.

2. Testimony Concerning Time of Day

Dr. Birch testified in her deposition thatettime of 12:40 she reported in her medical
record was based on conversas with others, not ohaving looked at her watcl&ee Birch
Dep. 35:5-21, ECF No. 133-1. Plafhcontends that Dr. Birch’s testimony concerning the time
is inadmissible hearsay, unreliable, and shouldxmuded under Federal Rules of Evidence 801
and 802. Defendants respond that the time is refllest her report, which is a Record of a
Regularly Conducted Activity under Rule 803(@). business record is excluded from the
hearsay rule only if certain conditions are met, including that “the opponent does not show that
the source of information or the method or gimstances of preparati indicate a lack of
trustworthiness.” FedR. Evid. 803(6)(E).

Even assuming that a record falls wittitale 803(6), double hearsay within a business

record may be exclude&ee United Sates Blechman, 657 F.3d 1052, 1065 (10th Cir. 2011)
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(explaining double hearsay in context of businessord and noting that reliability rationale
underlying business records exception may faihif participants lack bursess duty to provide
accurate information, indicating a laok trustworthiness in chainyjnited Sates v. Gwathney,

465 F.3d 1133, 1141-42 (10th Cir. 2006) (citing with apprawaited Sates v. Mcintyre, 997
F.2d 687, 700 (10th Cir. 1993), for “holding hegrsabedded in a business record may be
admissible only where information is trustwortlsyich as where the preparer of the document
checked the accuracy of the informationiflson v. Zapata Off-Shore Co., 939 F.2d 260, 271
(5th Cir. 1991) (explaining #t all levels of hearsay mudatisfy exception to hearsay
requirements before statements are admissibiieoth the source andhe recorder of the
information, as well as every other participanthia chain producing the record, are acting in the
regular course of business, the multipearsay is excused by Rule 803(&)flson, 939 F.2d at
271.

It does not appear that Dr. Birch can testify with personal knowledge as to the accuracy
of the time she recorded, so her statement of the time of day in her report constitutes hearsay.
However, if her source of the time was anotemployee with a duty to accurately record the
time and that person was acting in the regularsmof business, the statement may fall within
the business record excepti@e Wilson, 939 F.2d at 271. The recordthis time is insufficient
to determine all the foundational elements regplifor Rule 803(6), so the Court will reserve
ruling on this issue until trial.

3. Testimony Concerning Inmates’ Pleas

Additionally, Dr. Birch testified in her deposition that she recommended that two inmates

stay for observation, their vital signs were stabled “they were begging me to go on to their

final destinations.” Birch De 18:1-7, ECF No. 133-1. Plaintiffrgues that Dr. Birch did not
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know if Plaintiff was one of the “begging” inmatessy her testimony is hesy, more prejudicial
than probative, and should be excluded uitides 801, 802, and 403. Defentlaassert that the
statement is admissible under Rule 803(3) astatement of a then-esting state of mind,
emotional, or physical conditionnd is relevant to explain why the inmates got back into the van
for their final destination. The dtirt is not yet convinced of threlevance of the statement and
will need the context of evider at trial to make determination. Accomdgly, the Court will
reserve ruling on the admissibility of this statement until trial.

E. Plaintiff's Motion in Li mine No. IV: To Exclude Evidence of Crimes and
Other Bad Acts (ECF No. 134)

Plaintiff seeks to exclude evidence of leisminal history and wa@ous other bad acts.
Defendants are not seeking to admit evidence ah#fi’'s juvenile arrests or adjudication, so
the request to exclude that evidence is moot. imkfets, however, wish to present evidence of
the following: (1) Plaintiff’'s prior and subsequeninginal history, to the eent it is relevant to
the degree of emotional distré3sintiff claims to have suffered from the July 11, 2013 incident;
(2) Plaintiff's description of treatment in ank&nsas prison while incaerated, described in his
medical records, as relevant to his claim ob&amnal distress/PTSD; (3he criminal conviction
that led to his incarceration in 2013; (4) his 2@08viction for two counts of forgery; and (5)
misconduct that occurred prison after the incident.

Rule 404(b) prohibits the admission of eviderof crimes, wrongs, or other acts to prove
a person’s character to show action that confamnthat character, but it allows evidence of
other bad acts if admissible for other purpos§es.Fed. R. Evid. 404(b). A court may exclude
relevant evidence if its probative value ssbstantially outweiglte by a danger of unfair
prejudice. Fed. R. Evid. 403. A party in aitigase may attack a witness’s character for

truthfulness by evidence of aiminal conviction punishable bynprisonment for more than one
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year. Fed. R. Evid. 609(a)(1). Such evidence “must be admitted, subject to Rule 403, in a civil
case.” Fed. R. Evid. 609(a)(1)(A). For crimgsnishable by less than a year imprisonment,
evidence is admissible if the elements for the crime require proving a dishonest act or false
statement. Fed. R. Evid. 609(a)(2).
1. Prior and subsequent criminal history

Defendants argue that Plaintgftriminal history is relevant to damages, and they should
be permitted to confirm whether he was arrested on particular dates, if he was incarcerated, and
for how long. They assert theyill not inquire about th nature of the crimes with the exception
of the forgery conviction.

In support of their damages argument, Defmts cite Section 1983 cases involving false
imprisonment or excessive force clairfise, e.g., Green v. Baca, 226 F.R.D. 624, 656-57 (C.D.
Cal. 2005). When a person is claiming emotiahsiress from wrongful icarceration, evidence
the person has been incarcerated numerous tisneslevant to the extent of his damages,
although the nature of the convictions may notréddevant and may be more prejudicial than
probative. See id. at 657. The emotional distress for someone who has never experienced
incarceration could be of a greater degree than that for someone more familiar wite jdlil.

In this case, however, Plaintiff's alley@lamages flow not from his incarceratjuer se,
but from being confined in the back of a wain. The jury will already know that Plaintiff was
incarcerated by the nature of his claims and #utsfof the case. Indedélaintiff has conceded
that “Defendants may presentidence concerning théact that he wasonvicted of felony
charges in 2013 that landed himprison, because therjuwill necessarily hear evidence that
Plaintiff was serving a sentence of imprisonmerthg Department of Corrections on the date of

incident.” Pl.’s Mot. in Limine No. IV at 42CF No. 134. Without additi@h information tying a
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particular criminal convictioror incarceration to Plaintiff'urported emotional distress, the
Court finds that Plaintiff's prior criminal histpris not sufficiently releant to his degree of
distress to overcome the highly prejudicial effetthe evidence to justify its admission on the
issue of damage<Cf. Nelson v. City of Chicago, 810 F.3d 1061, 1068-70 (7th Cir. 2016)
(holding district court erroneously admitted in false arrest case evidence of plaintiff's numerous
other arrests because risk oejudice was enormous and his arrest history had little probative
value on question of damages where arrests destant in time, plaintiff carefully limited
claimed emotional injury to fear he felt during Bnutes of traffic stop, and he never claimed
experience left him fearful gdolice more generally).

Moreover, even if Plaintiff ®&ifies, the Court is not comwed at this time that the
number and nature of pasbrwictions is sufficiently releva for impeachment purposes to
overcome its highly prejudicialffect under Rule 403. Absent a showing at trial of a stronger
connection of the fact @ certain conviction or letg of incarceration to #ghnature of Plaintiff's
asserted emotional distress, the Court will giRalaintiff's motion to exclude reference to his
criminal history, with the exception of thadt of the 2013 felony conviction, under Rule 403.

2. Evidence of pre-existing emotional distress

According to Defendants, medical recerftom April 12, 2013, ridicate a self-report
from Plaintiff of a diagnosis of Post-TrautitaStress Disorder (“PID”) in 2007. Defendants
assert that Plaintiff's recordssal indicate that he was a membéa gang, he was tortured in an
Arkansas prison, and in April 2013 he was eipeing the symptoms ad major depressive
episode. Defendants contend this evidence is neleéadhis pre-existing condition and affects the
degree of damages. Plaintiff asserts that tlggestion that Plaintiff gters from pre-existing

PTSD is unsupported by thecard and irrelevant.
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As to Defendants’ request to admit evidetiea Plaintiff was a member of a gang, based
on the current record, Plaintiff's gang affiliation appears more prejudicial than probative on the
issue of damages and the Court will likely exclutdéf there is an eidentiary basis supporting
that Plaintiff made a self-report of PTSD priorthe incident, that heuffered severe emotional
distress from a past incident of physical tortunethat he had experienced major depression in
2013, that evidence may be relevant to the degree of Plaintiff's emotional distress arising from
this incident or whether his emotidrdamages pre-existed this incide@f. York v. American
Tel. & Tel. Co., 95 F.3d 948, 957-58 (10th Cir. 1996) (holding that because plaintiff raised a
claim of emotional distress, it was entirely appropriate for court to allow defendants to introduce
evidence of alternate or multiple causes of sdddtress, including past hospitalization in a
psychiatric facility and divorce proceedingb)ancock v. Hobbs, 967 F.2d 462, 467 (11th Cir.
1992) (“And because Hancock placed her meraabtion in issue with her claim for damages,
we conclude that the district court did not abits discretion in admitig her prior psychiatric
treatment into evidar® under Rule 403.”partially abrogated on other grounds by Jaffee v.
Redmond, 518 U.S. 1 (1996)). Plaintiff, however,gaes that there is no expert evidence
indicating that he is deonstrating symptoms related to ankamsas incident or that Plaintiff
self-reported a PTSD diaosis in 2007. The Court finds thatloes not have a sufficient record
at this time to determine whether the relmea of the contested evidence outweighs any
prejudicial effect and will reserve ruling for trial.

3. Forgery Conviction

Defendants argue that, shoulaintiff testify, they can impeach him with evidence of his

prior criminal conviction after glea of guilty for two counts dforgery (Making and Altering)

under Federal Rule of Evidence 609. Plaintiff arghes his guilty plea to conspiracy to commit

18



forgery and his sentence to probation occumezZD03, fifteen years agmd outside the ten-year
limit for the use of such evidence. Under Rule 609f more than ten years have passed since
the witness’s conviction or rehse from confinement, the eeitte is admissible only if its
probative value substantially outweighs its pdggial effect and theroponent gives written
notice of the intent to use it. Fed. R. Evid. 6981) & (2). At this stage, based on the limited
record bereft of a factual basis for the ungilag conviction or of the underlying statute of
conviction showing the elements of the @imDefendants have nahet their burden of
convincing the Court that the probative valuetltg evidence outweighs its prejudicial effect.
Accordingly, at this point, the Court will gnt Plaintiff's request to exclude evidence of
Plaintiff's forgery conviction.
4. May 2014 Prison Misconduct

Plaintiff alleges he suffered from “severe wasid back pain” from the incident at issue.
Compl. 1 93, ECF No. 1-1. Defendants assert itha&pril 2014 Plaintiff was involved in an
inmate-on-inmate assault during which Wwas observed on the camera monitoring system
punching and kicking another inteaand for which he wa®dind guilty of a misconduct report
for Assault or Battery withouah Weapon. Defendants contendittlthey are entitled to ask
Plaintiff about the altercatiomvolving him punching and kickinglespite having allegations of
wrist and back pain. Defendants have not prodacgdmedical records arising from the incident
to indicate that Plaintiff susta&d wrist or back injuries dung the 2014 alter¢t@n. The nature
of the incident is highly inflammatory. At thgoint, the Court finds that the probative nature of
Plaintiff's ability to use his wsts while punching and his bagakile kicking during the incident
is not significant enough to overcome its substantial prejudicial effect and will exclude evidence

of the May 2014 altercation.
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IT IS THEREFORE ORDERED that:

1. Defendants’ Motion in Limine to Excludehotographic and/or deo Trial Exhibits
(ECF No. 125 is DENIED as to the photographs and video evidence of the sally port
area. The Court, however, WRESERVE RULING until trial on the admissibility
of the photographs of the holding cells.

2. Defendants’ Motion in Limine to Limit Needlessly Cumulative Testimony by
Plaintiff's WitnessesECF No. 127 is DENIED at this time.

3. Plaintiff's Motion in Limine No. II: Allow Evidence of Destruction of Evidence by
Defendants Including Jury Instruction on the Destroyed Evidence or in the
Alternative a Renewal of Plaintiff's Mmn for Sanctions Up To and Including
Default ECF No. 130 is GRANTED IN PART AND DENIED IN PART as
follows:

a. The Court Wil GRANT Plaintiff's request to emine witnesses concerning
the history surrounding the preservatiom aollection, or failures thereof, of
video and medical record evidence, and GIRANT Plaintiff's request for a
jury instruction on thisissue. The parties mustubmit a proposed jury
instruction regarding this issue toetiCourt, as dest@d herein and in
accordance with the Court’'s deadline $obmission of jury instructions.

b. The Court will alsotGRANT as a lesser sanction the examination of Deputy
Warden Derek Williams concerning the cemiis of his OPS Report, subject to
the conditions described herein.

c. Plaintiff's request for greaar sanctions is otherwig2ENIED .

4. Plaintiff's Motion in Limine No. lll: ToBar the Admission of Certain Deposition
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Testimony by Dr. Kimberly BirchECF No. 133 is DENIED IN PART as follows:

a. The Court DENIES Plaintiff's request to estude Dr. Birch’'s medical
opinions, so long as Plaintiff has an ogpaity to re-depose Dr. Birch as the
parties have previously stipulated.

b. The Court RESERVES RULING on Plaintiff's request to exclude Dr.
Birch’s testimony concerning the time day and the inmates’ pleas to get
back into the van.

5. Plaintiff's Motion in Limine No. IV: To Exlude Evidence of Crimes and Other Bad
Acts (ECF No. 1394 isGRANTED IN PART AND DENIED IN PART as follows:

a. The CourtGRANTS at this time Plaintiff's request to exclude evidence of the
number and nature of past criminal catMns, except for the fact that at the
time of the incident at ssie in this case, Plaintiff was incarcerated for a 2013
felony conviction. The nature ofdahconviction will be excluded.

b. The Court GRANTS Plaintiff's request to estude evidence of his gang
affiliation and the Mg 2014 altercation.

c. The CourtRESERVES RULING on the remaining evidentiary issues set

forth in the motion until trial.

A e

UNITED STATES DISTRICT JUDGE
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