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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

DANIEL R. BILLIMAN ,

Plaintiff,
V. Civ. No. 16JR2
NANCY A. BERRYHILL, Acting
Commissioner aheSocialSecurity
Administration

Defendant.

ORDER

THIS MATTER is before the Court on Plaintsf*Motion to Reverse andRemandto
Agencyfor a Rehearing With Supporting Memorandum(*“Motion”), filed on September 29
2016 ECF No.24. The Commissioner responded Becember 292016 ECF No. 3.
Plaintiff replied onJanuary 122017. ECF No. 3. Having meticulously reviewed the entire
recordand the parties’ pleadings, the Court finds that Plaintiff's Motion is not akdnt and
that theAdministrative Law Judge’$“ALJ’s”) ruling should beAFFIRMED . Therefore, and
for the furthereasonsrticulated belowthe Court willDENY Plaintiff's Motion.
l. BACKGROUND

Plaintiff was born orOctober 19, 1962, in Fort Defiance, Arizon&dministrative R.
(“AR”) 311-12. He graduated from Window Rock High SchoolneighboringWindow Rock,

Arizona, in 1984. AR 312. From 1®3 to 2011 he held semicontinuous employment in

general labor and janitorial maintenance positioAR 22, 209, 234 Plaintiff's last employment

! At a consultative psychological examination with Dr. Carl Adams, PHintiff reported graduating from
Window Rock High School in Window Rock, ArizonaAdministrative R. (“AR”)312. In a separate, undated
Disability Report, Plaintiff reported attending Fort Defiance High Schoéloirt Defiance, Arizona, and attending
special education classes. AR 245.

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2016cv00072/335397/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2016cv00072/335397/31/
https://dockets.justia.com/

as a janitor with Gallup Catholic Schools ended on September 16, 2011, when the contract for
the position terminatedAR 22, 312.

Plaintiff filed an application for Disability Insurance Benefitt®IB”) and Supplemental
Security Income (“SSI"pn May 22, 2012 AR 29. Plaintiff claimed disability beginningn
September 16, 201based orarthritis, a dislocated hip, insomnia, migraines, and acid reflux.
AR 244. The Social Security Administration (“SSA”) denied Plaintiff's application inigialh
October 15, 2012and upon reconsideratiaan March 29, 2013 AR 52, 65. At his request,
Plaintiff received ale novohearingbefore ALJANnn Farrison April 30, 2014 at which Plaintiff
andhis attorneyappeared. AR 16-28. On August 5, 2014the ALJ issued ér decision, finding
that Plaintiff was not disabledithin the meaning of th8ocial SecurityAct (“the Act”). AR 82-

91. Plaintiff appealedo the SSA Appeals Council, bitdeclined review oecember 52015
AR 1-3 As a onsequece, the ALJ’'s decision became the final decision of the Commissioner.
20 C.F.R. § 422.210(a) (20116
Plaintiff timely filed hisappeal withthis Court on February 2, 2016. ECF No. 1.
. PLAINTIFF'S CLAIM S

Plaintiff advancesthree grounds for relief. First, he argues that the ALJ erred by
improperlyevaluatingthe opinion of his treating physician, thereby rendering Plaintégsdual
functional capacity(“RFC’) finding legally infirm. Pl.’s Mot. 89, ECF No. 24. Second he
contend the ALJ failed todevelop the record regarding menexertional limitatios and to
incorporatetheselimitations into his RFG whichresulted in a subsequent misapplication of the
SSA “grids.” Id. at 1615. Lastly, halleges that the SSA Appeals Council incorrectly declined

to review relevant evidencdd. at 15109.

2 Plaintiff's representative, alternatively referred to as Ms. Steel and FsisSh the transcript of the oral hearing,
is referred to as Plaiffts attorney in the same transcripbeeAR 16-21.
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II. APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a claimant’s request for review, the ALJ sodecis
becomes the final decision of the ageficffhe Court’s review of that final agency decision is
both factual and legal. See Maess. Astrue 522 F.3d 1093,1096 (10th Cir. 2008) (citing
Hamiltonv. Sec’yof Health & HumanServs. 961 F.2d 1495,1497-98 (10thCir. 1992)) (“The
standard of review in a social security appeal is whether the correcttigddusls were applied

and whether the decision is supported by substantial evidence.”).

The factual findings at the administrative level are conclusive “if supportsdhstantial
evidence.” 42 U.S.C. 8 405(qp012) “Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusamgley v. Barnhart373
F.3d 1116, 1118 (10th Cir. 2004amlin v. Barnhart 365 F.3d1208, 1214 (10th Cir. 2004);
Doyal v. Barnhart 331 F.3d 758, 760 (10th Cir. 2003). An ALJ’s decision “is not based on
substantial evidence if it is overwhelmed by other evidence in the record or ifidteeneere
scintilla of evidencesupporting it.” Langley 373 F.3d at 1118; Hamlin, 365 F.3d at 1214.
Substantial evidence does not, however, require a preponderance of the eviferckax v.
Astrue 489 F.3d 1080, 1084 (10th Cir. 2007) (citidgltanski v. F.A.A.372 F.3d 1195, 1200
(10th Cir. 2004). A court should meticulouslyeview the entire record but should neithere-
weigh the evidencenor substitutets judgmentfor that of the Commissioner.Langley 373 F.d

at1118;Hamlin, 365F.3dat1214.

As for the review of the ALJ’s legal decisions, the Caxamina “whether the ALJ

3 A court’sreviewis limited to the Commissioner'dinal decision42 U.S.C.§ 405(g) (2012)which generallyis the
ALJ’s decision,notthe Appeals Council’'slenialof review. 20 C.F.R.§404.981 (2017)Q'Dell v. Shalalg 44 F.3d
855,858 (10th Cir. 1994).
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followed the specific rules of law that must be followed in weighing paatidypes of evidence
in disability cases.”Lax, 489 F.3dat 1084. The Court may reverse and remand if the ALJ failed
“to apply the correct legal standards, or to showthatshe has done so.Winfrey v. Chater92

F.3d 1017, 1019 (10th Cir. 1996).

Ultimately, if substantial evidence supports the ALJ’s findiragel the correct legal
standards were applied, the Commissioner’'s decision stands and thif jdamdt entitledto

relief. Langley 373 F.3d at 11184amlin, 365 F.3d at 1214oyal, 331 F.3d at 760.
B. Sequential Evaluation Process

The SSA has devised a figtep sequential evaluation process to determine disalilég.
Barnhart v. Thomas40 U.S. 20, 242003); 20 C.F.R. 88 404.1520(a)(4), 416.920(a(20)7).
At the first three steps, the ALJ considers the claimant’s current adrkity, the medical
severity of the claimant’s impairments, and the requirements of the Listimgpairments. See
20 CF.R. 88 404.1520(a)(4), 416.920(a)(4), & Pt. 404, Subpt. P, AppIf a claimant’s
impairments are not equal to one of those in the Listing of Impairmbatsthe ALJ proceeds to
the first of three phases of step four and determines the clairR&@s See Winfrey92 F.3d at
1023; 20 C.F.R. 88 404.1520(e), 416.920(e). In phase idAlt) determines the physical and
mental demands of the claimant’s past relevant warkl in the third phase, compares the
claimant's RFC with the functional requirenterof his past relevant work toletermineif the
claimant is still capable of performirgs past work. See Winfrey92 F.3d at 1023; 20 C.F.R. 88
404.1520(f), 416.920(f)If a claimant is not prevented from performinmig past work, then he is
not disabled.20 C.F.R. 88 404.1520(f), 416.920(fl.he claimant bears the burden of proof on
the question of disability for the first four steps, and then the burden of phifts to the

Commissioner at step fiveSee Bowen Wuckert 482 U.S. 137, 146 (1987)albot v. Heckler



814 F.2d 1456, 1460 (10th Cir. 1987).

If the claimant cannot return tos past work, then the Commissioner bears the burden at
the fifth step of showing that the claimanhsnethelessapable of pgorming other jobs existing
in significant numbers in the national economfee Thomas540 U.S. at 245; see also
Williams v. Bowen844 F.2d 748, 7581 (10th Cir. 1988) (discussing the figgep sequential

evaluation process in detail).

V. THE ALJ'S DEC ISION

The ALJ issuedher decision on August 5, 281 AR 91. At step oneshe found that
Plaintiff had not engaged in substantial gainful activity since the alldigadility onset date of
Sepember 16, 2011 AR 84. At step two, the ALJoundPlaintiff's bilateral osteoarthritis of the
knees and lumbar degenerative disc disease to be severe impairdRréd. In contrast the
ALJ found Plaintiff's headaches, right hip paatid reflux,left elbow pain personality disorder
(not otherwise specified), and somatoform disorder to besaoare AR 85.

At step three, the ALJ found that none of Plaintifilmpairments, alone or in
combination, met or medically equaldt severity ot listed impairment in 20 C.F.R. Part 404,
Subpart P, Appendix.1AR 85-87. The ALJbegan with Plaintiff's personality disorder, which
sheconsidered under “the four broad functional areas set out in the disability regufations
evaluating mental disordérand in Listing 12.00(C} In the first functional area, activities of
daily living (“ADLs") , the ALJ found Plaintiff had only a mild limitation, as he has “no problem

with personal care needs” and performs a wide varie#Difs. AR 86. In the second area,

* Listing 12.00(C) does not refer to a specific mental impairment, therab the types of evidence that the SSA
considers in evaluatingll mental disorders. 20 C.F.R. Pt. 404, Subpt. P, App. 1, Part A1, § 12.00(C). (A01sS)
includes evidence frominter alia: (1) acceptable medical sources; (2) those who know the claimant, especially
regarding a claimant’s activities of daily living; (3) school and wdqe) sources demonating longitudinal
evidence of a mental disorder; and (5) sources substantiating a claimamit\s facfunctioning in unfamiliar and

in supportive situationsld.
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social functioning, the ALJ found that Plaintiff had “no iliation,” based on his positive
interactions with peers and supervisors and his interview with consultative pgystblo Carl
Adams, Ph.D. AR 86. Third, as to Plaintiff's concentration, persistamzbpace, the ALJ

found Plaintiff had onlya mild limitation. She explained that Plaintiff “does not allege difficulty
understanding and following instructions, remembering things, or completing taskk that

when examined by Dr. Adams in October 2012, he was “able to attend and concentrate.” AR 86.
Lastly, regarding episodes of decompensation, the ALJ found “little in the raagydsting the
claimant has experienced such an episode.” AR 86. Thus, because Plaintetiscdihy
determinable impairments cause no more than ‘mild’ limitation in ahyhe first three
functional areas and ‘no’ episodes of decompensation which have been of extended duration,”
the ALJ found that Plaintiffs mental impairments were both-sewere and insufficient to
qualify as presumptively disabling under a relevastihg. AR 86-87.

Next, the ALJ considered Plaintiff’'s physical impairments under relevaninbisti She
began with Listing 1.02 for major dysfunction of a joifto meet that Listing, Plaintiff would
have had to establish that his osteoarthotiship pain “resulted in an inability to ambulate
effectively.” AR 87. At a physical evaluation in May 2014, however, Plaintiff “detnatesl
the ability to walk with only a minimally antalgic gait.” AR 87. Accordinglye tALJ found
Plaintiff did not meet or medically equal the requirements of Listing 1.02.

Additionally, the ALJ considered Plaintifffumbar degenerative disc diseaseder
Listing 1.04 for disorders of the spindhe ALJ explained thato qualify under that Listind:a
claimant musthow a disorder of the spine resulting in compromise of a nerve root or spinal
cord.” AR 87. Moreover, a qualifying claimant must also demonstrate one of the following

“evidence of nerve root compression, spinal arachnoiditis, or lumbar spinal stesodtisg in



pseudoclaudication, with anability to ambulate effectively.” AR 87. The ALJ found none of
these present in Plaintiff, as a magnetisonance imaging (“MRI”) scan performed May 30,
2014, provided “no evidence of stenoSifAR 87. At his physical evaluation that same month,
Plaintiff was also able to ambulate “with only a minimally antalgic gait.” AR 8akef in
tandem, this evidence led the ALJ to conclude that Plaintiff's impairment “does mbtome
medically equallf]isting 1.04.” AR 87.

Because none of Plaintiff's impairmerdatisfied an applicableisting, the ALIJmoved
on to step four andsaessd Plaintiffs RFC. AR 37-42. “After careful consideration of the
entire record,” the ALJdeterminedthat “[Plairtiff] has the residual functional capacity to
performthe full range of light work” as defined in 20 C.F.R. 88 404.1567(b) and 416.967(b).
AR 87.

To develop Plaintiff's RFC, the ALJ relied dwo principal grounds. Firsthe ALJ
rendered an adverse credibility finding against Plaintiff, opining Biaintiff's “allegations
regarding the disabling effects of his impairmeats not entirely credible.” AR® The ALJ
discerned multipléinconsistencies in the recor@hd summaried thenthus:

Despite alleging disabling symptoms, [Plaintiff] has no problem with his personal

care needs. He is also able to prepare complete meals, do house work, chop

wood, clean his yard, leave the house alone, drive, go shopping, pay bills, count
change, handle savings account, [ ] use a checkbook . . . [and] is able to walk up

to a mile before having to stop and rest.

AR 87. Collectively, the ALJ found “[t]hese abilities [to be] inconsistent with allegatiof
disability.” AR 88. In addition,lte ALJ dscussed the consultative report prepared by Dr.
Adams in October 2012, which documenidintiff getting up from a chair without difficulty,

carrying a large satchel with ease, and viadkdown ahall with virtually no pain behavior, but

when placed iran examination room and aware of the examiner’'s presé&tamtiff began



exhibiting “exaggerated grunts and groans.” AR 88 (quoting AR 3Pl1aintiff's conduct led

Dr. Adams to conclude that Plaintiff's “verbalized complaints [were] insterst with his
behavioral presentation.” AR 88 (quoting AR 311)astly, the ALJ reflected on Plaintiff's
administative hearing testimgn which included his admission that he quit working not due to a
disability, but because “his contract ran out.” AR &eAR 22° This, too, “further reduced”
Plaintiff's credibility, and “taken together” with other facts in the recoesulted in the ALJ
finding that Plaintiff's “allegations regarding the disabling effects of his impairmeetsaet
entirely credible.” AR 88.

Along with Plaintiff's adverse credibility finding, the ALJ also relied the medical
evidence of recortb determinePlaintiff's RFC. Fdlowing her review, the ALJ opined that “the
objective findings in this case fail to provide strong support for [Plaintiffsgallions of
disabling symptoms and limitations resulting from his severe impairmentdR 88.
Specifically, she documented dtiff's treatment both for knee and back pain from 2012
through 2014. SeeAR 88-89. Even in records pedating his administrative hearing by one
month,® the ALJ noted that Plaintiff's gait was “minimally algie,” and that he “displayed full
range of motion.” AR 89. Moreover, in May 2014, an MRI taken of Plaintiff's lower back
showed a[n] L5S1 annular tedrwith multilevel loss of disc height,” but the ALJ highlighted

that “no stenosis was presefit AR 89 (citing AR 399-402).

®When asked by the ALJ whe quit his last job position, Plaintiff replied, “[t]he contract ended.” 28R

® Plaintiff's administrative hearing was held on April 30, 2014. &hd allowed the record to remain open so that
Plaintiff could file and she could review the recordsrrPlaintiff's MRI in May 2014 [AR 22], and as a result, the
ALJ was able to incorporate medical evidence generated subsequent to theihtahiagopinion.

" An annular tear occurs when the tough exterior of an intervertelsalttie annulus fibros) rips or tears.See
https://www.laserspineinstitute.com/back_problems/annular_teatAMsited Mar. 6, 2017).

8 Spinal stenosis is a narrowing of the open spaces within the spire edr put pressure on the spinal cord and
the nerves that travéhrough the spine to the arms and legs. Spinal stenosis occurs tenshdhe lower back and
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The ALJclosed her RFC analysis by discussing the medical opinions in the réamt.
she accorded great &ght to the opinion of consultative examining psychologist Dr. Carl
Adams, who “stated the [Plaintiff] does not have a seweental impairment.” AR 89Next,
she assigned “some weight” to the opinion of Dr. Sterling Moore, M.D., theeraminingstate
medical consultant “who stated [Plaintifff can perform light work with some postural
limitations.” AR 89. Finally, the ALJ discountedhe opinion of Plaintiff's treating physician,
Dr. Dylan Stentiford, M.D. In a “Physical Capacities Evaluation” completed by Dr. Stentiford
on June 7, 201PAR 364-365], he concluded that Plaintiff could “sit for no more than 2 hours
per day and stand or walk for no more than four hours per day.” AR 90. Moreover, Dr.
Stentiford “limited [Plaintiff] to lifting at the sedentary extertional level.” AR $thoughthe
ALJ acknowledged that “[a] treating physician’s opinion is usually eutitb some weightShe
found “little to no support in the medical evidence” for Dr. Stentiford’s opinion. AR Sife
reasoned thdix-rays of [Plaintiff's] hip showed no abnormalities,” and “pays [of Plaintiff's
knees] found only early degeneratsteanges.” AR 90 (citing ARB32, 33435). Similarly, the
ALJ observed that “despite [Plaintiff's] complaints of disabling knee paiajr{#f] exhibited
good range of motion in the joint.” AR 90 (citing A333). Most importantly, the ALJ found
that Dr. Stentiford’'s “treatment notes do not support the degree of limitation in his medical
source statement.” AR 90.

At step four, the ALJ found that Plaintiff could nmérform any past relevant worlAR
90. Accordingly, the ALJ proceeded to step fivBased on Plaintiff's age, education, work
experience, and RFC, the ALJ found that Plaintiff could perform other jobs thatimexis

significant numbers in the national econon®R 90. No specific job titles or descriptions were

the neck. Seehttp://www.mayoclinic.org/disease®nditions/spinabtenosis/basics/definition/ce20036105 (last
visited Mar. 6, 2017).
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given for these jobs, as the ALJ found Plaintiff capable of “the full range of lightwémR 91
Finally, the ALJ found that Plaintiff had not been under a disability, as defined by the Act,
during the relevant time periahd denied hislaim. AR 91.
V. ANALYSIS

As set forth belowPlaintiff hasfailed to marshal sufficient support from facts or case
law to establistthatthe ALJ applied incorrect legal standardstloat ker decision is unsupported
by substantial evidenceConsequently, iB Motion must be denied. The Court’s reasoning as to
each of Plaintiff's three claims will be discussstliatim

A. The ALJ Properly Evaluated the Opinion of Plaintiff’'s Treating Physician

Plaintiff raises two objections to the ALJtseating physiciaranalysis. First, Plaintiff
guestions the evidentiary basis for Plaintiffs RFC, arguing thia¢ ALJ failed to support
[Plaintiff s] RFC finding with substantial evidence, and in so doing improperly rejected a
treating doctor opinioil. Pl.’'s Mot. 5. Henotes how'[the ALJ] stated she gave treating Dr.
Stentiford’s opinion little weight because the opinion finds little to no support in thecahedi
evidence.” Id. at 9. But he takes exception to the ALJ’s citation to “one hijakthat showed
‘no abnormalities’ and one record that [Plaintiff] had good range of motion in hes j&ire.”
Id. These citations notwithstanding, Plaintiff contends that the ALJ “failed taushsother
evidence, including the MRI [which] showed an annular tear ab1%ith nultilevel loss of
disc height, as well as severe chondromafaaial degenerative changes in the right kndd.”

(citing AR 402, 407).

® “Often called ‘runner’s knee;’ chondromalacia patella is a common condéissing pain in the kneecap . . . [t]he
pain is caused by an irritation of the undersurface or patella of the kneecap as thp kueeegainst one side of
the knee joint, irritabg the cartilage surface.” See https://www.cedarsinai.edu/Patients/HealBionditions/
Chondromalacia.aspx (last visited Mar. 23, 2017).
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Additionally, Plaintiff argues that the ALJ'$reating physician analysis legally
deficient He reasons that “Social Security regulations require the ALJ to give the opinion of
treating physicians controlling weight when the opinion is ssepported by the medical
evidence and consistent with the recordd. at 8. He also describes thafi[n assessing D
Stentiford’s opinion, [the ALJ] was required to follow two distinct steps,” iputPlaintiff's
estimation, the AL&rred at both.d. at 89.

The Commissioner responds that the ALJ “gave good reasons for discounting” Dr.
Stentiford’s opimon, “noting that it was inconsistent with objective medical evidence in the
record and inconsistent with his own treatment notes.” Def.’'s Resp. 8, ECF N&h2&lso
characterizes Dr. Stentiford’s recommendations as “woeklusive, outlier limitatins,” id., and
contrasts them with the same portions of the record highlighted by the@delidat 89. The
Commissioneremphasizes thathe ALJ properly performed the two steps of the treating
physician analysisgven thougtthe ALJ did notexpresslycite all of the regulatory factarsin
defending the ALJ, the Commissioner also cites authority for the proposition ti#dtltes not
required to ‘apply expressly’ every factor in the regulationid.”at 9 (quotingOldham v. Astrue
509 F.3d 1254, 1258 (10th Cir. 20Q7)

1. Thetreating physician rule

Under the treating physician rule, “the Commissioner will generally givatereveight
to the opinions of sources of information who have treated the claimant than of those who have
not.” Hackett v. Barnhd, 395 F.3d 1168, 1173 (10th Cir. 2005) (citibgngley 373 F.3d at
1119). See20 C.F.R. § 404.1527(d)(2) (20)1(defining how the SSA uses medical source
opinions, including treating sources, but reserving the final decision on residuabriahct

capacity to the Commissionef0 C.F.R. 816.927(d)(2) (208) (same). In analyzing whether
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a treating source opinion is entitled to controlling weight, the ALJ must perfornmo-atéyy
process. First, the ALJ considers whether the opinion: (1) is seppoyt medically acceptable
clinical and laboratory diagnostic techniques, and (2) is consistent with the obstargial
evidence in the recordPisciotta v. Astrue500 F.3d 1074, 1077 (10th Cir. 2007) (citing 20
C.F.R. § 404.1527(d)(3ndWatkins vBarnhart 350 F.3d 1297, 1300 (10th Cir. 2003)). “If the
answer to both these questions is ‘yes,’ [the ALJ] must give the opinion controllinigtvielid
(citation omitted). If the opinion is deficient in either of these respects, howeigenot tobe
given controlling weight.Krauser v. Astrug638 F.3d 1324, 1330 (10th Cir. 2011).

If the opinion is not entitled to controlling weight, “the ALJ must then consider whether
the opinion should be rejected altogether or assigned some lesser weightdtta 500 F.3d at
1077. This inquiry is governed by its own set of factors, which include:

(1) the length of the treatment relationship and the frequency of
examination;

(2) the nature and extent of the treatment relationship, including the
treatment provided and the kind of examination or testing performed,;

(3) the degree to which the physician’s opinion is supported by relevant
evidence;

(4) consistency between the opinion and the record as a whole;

(5) whether or not the physician is a specialist in the apea which an
opinion is rendered; and

(6) other factors brought to the ALJ’s attention which tend to support or
contradict the opinion.

Watkins 350F.3d at BO1 (quotation omitted). While an ALJ must consider these factors, she
need not expressly discuss each of them in her opi@ilmiam 509 F.3dat 1258; SSR 06p,
2006 WL 23299309at *5 (Aug. 9, 2006) (“Not every factor for weighing opinion evidence will

apply in every case.”). Rathetht ALJ must make clear how much weight the opinion is being
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given (including whether it is being rejected outright) and give goo@msasied to the factors
specified in the cited regulations for this particular purpose, for the weighghedsi Krauser,
638 F.3d at 1330 (citingvatkins,350 F.3d at 130@1). Furthermore, the ALJ’s decision must
be “sufficiently specific to make clear to any subsequent reviewers the weeghdjudicator
gave to the treating source’s medical opinion and the reasons for that we@jdham 509
F.3d at 1258. If this is not done, a remand is requivgdtkins 350 F.3d at 1300.
2. The ALJ did not misapply the treating physician rule

The Court concludes thatd ALJ’s treating physician analysiskisth free of legal error
and supported by substantealidence. Procedurally, the record refutes Plaintiff’'s claim that “the
ALJ did not provide the requisite [treating physician] analysis.” PléplyR2, ECF No. 29.
Under governing regulations and case law, the ALJ was required to ledertaoestep imquiry
to determine if Dr. Stentiford’s opinion should be assigned controlling weiltis, the ALJ did
At the first step, she determined that Dr. Stentiford’s opinionbe#s unsupported by clinical
diagnostic techniques amdconsistent with othemedical evidence in the recordSeeKrauser,
638 F.3d at 1330 (providing that in the “initial determination” of thating physician analysis,
“an opinion must be given controlling weight if it is welipported by medically acceptable
clinical or laboradry diagnostic techniques and is not inconsistent with other substantiai@yvide
in the record . . . [but], [i]f the opinion is deficient in either of the=spects, it is not to be given
controlling weight”) (internal citations omitted)Specifically, she found that Dr. Stentiford’s
opinion “finds little to no support in the medical evidence.” AR 90.

Having found Dr. Stentiford’s opiniato be unsupported by clinical diagnostic techniques
and inconsistent with the medical record, the ALJ assumeddwvwomitantobligations. See

Krauser,638 F.3d at 1330First, she became boundréfuseDr. Stentiford’s opinion controlling
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weight, and second, she assumed the responsibility of decidinglessatweight, if any, to
assign Dr. Stentiford’spinion based on the siWatkinsfactors SeéWatkins 350F.3d at BO1.
See also20 C.F.R. § 404.1527 (201¥odifying these dctors).’® Although the ALJ was
required to consider the sWatkinsfactors,see suprg. 12, she was not bound to discuss each
in her opinion. See Oldham509 F.3d at 1258 SR 063P, 2006 WL 2329939, at *5 (Aug. 9,
2006) (“Not every factor for weighing opinion evidence will apply in every caseliideed,
rather than a formulaic recitation tfe regulatory factors, whaVatkinsdemands is that the
ALJ’s decision besufficiently specific to make clear to any subsequent reviewers the wegght
adjudicator gave to the treating souscenedical opinion and the reasons for that weight.
Oldham 509.F.3d at 1258 (quotingatking 350F.3d at 1300). Put another waite ALJ must
“provide[ ] good reasons” in her decision for the weight she gives treatingesopirgons. Id.

Here the ALJ expresslypremised her rejection of Dr. Stentiford’s opinion on its
unsupportability (the thirdVatkinsfactor) and its internal inconsistency (the fouWfatkins
factor). See Watkin850 F.3d at 1301 The ALJ supportedhesefindings with a detailed
accountof Plaintiff's treatment by Dr. Stentiforéand other medical professional&hich
included citations to contrary, wedlpported evidence. AR 8890. For example the ALJ
explained that while Dr. Stentiford believed Plaintiff could only sit or stand forheurs and
stand or walk for four hourgan MRI taken of Plaintiff's hip “showed no abnormalities.” AR 90
(citing AR 332). Likewise,the ALJ highlighted that an MRI of Plaintiff's spine revealed an
annular tear in one of his discs, but no signs of stenosis. AR 89 (citing AR)2%9She also

noted that despite Plaintiff's complaints of disabling knee pamys ofhis right knee showed

9 The regulations that currently govern the analysis of treating phgsapinions have been superseded. For
claims filed after March 27, 2017, the rules in 20 C.F.R. § 404.1520c (2017) will apply.
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only early degenerative changes, and the joint retained good range of motion. ARM§OARIt
333-35.

These references, coupled with the ALdbservations concerning Dr. Stentiford’s
unremarkable physical exams of Plaintiff, satisfy the analysis demanged/atkins and
Oldham Moreover, lhe ALJ’s references to the record make patleat sheconsideredall the
relevantWatkinsfactors!! even if she onlydiscussedhe two mentioned aboveSee Watkins
350 F.3d at 1301Based on the above, this Court finds the ALJ’s reasoning for according Dr.
Stentifords opinion little weight “sufficiently specific” to make clear to this Court and
subsguent reviewers the weight she assigned and the reasons for that vditam 509 F.3d
at 1258. Consequently, the Court cannot find error in the ALJ’s decision to diiteurgating
physician’sopinion.

Whether the Court would have evaluated Btentifords opinion differently if it were
the original fact finder or were reviewing the evidedeenovas not the question. It is not the
proper role of this Court to substitute its judgment for that of the ALJ. “In remiethie ALJ’s
decision, ‘weneither reweigh the evidence nor substitute our judgment for that of the agency.”
Bowman v. Astryes11 F.3d 1270, 1272 (10th Cir. 2008) (quotdasias v. Sec’y of Health &
Human Servs$933 F.2d 799, 800 (10th Cir. 1991)). Therefore, the Court refiste Plaintiff's
implicit invitation to reweigh the evidence. The Court’s role is confined to determiningpevhet
the ALJ erred as a matter of law in her treatment ofSBentifords opinion. The Court finds no
such error, and moreover, the Court finds that substantial evidence exists to supptui’'she

RFC determination Accordingly Plaintiff’s first allegation of error fails.

™ The ALJ considered, without overtly discussing, the length and frequefcpr. Stentiford’s treatment
relationship with Plaintiff, along with the types of examinatipagformed and type of treatment providegeeAR
87-89. The ALJ was also clearly aware that Dr. Stentiford was a generalipnactifis she referred to him as such,
and contrasted this with specialists to whom Plaintiff was referBabAR 89. Lastly, the ALJ considered other
factors that tended to contradict Dr. Stentiford’s opinion, including Plénitiick of credibility. SeeAR 88.
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B. The ALJ Properly Addressed Plaintiff's Mild Mental Restrictions

For his second claim, Plaintiffilegesmultiple faultswith the ALJ’s treatment of his mild
mental restrictions. Principally, he argues that the #hdroperlyfailed to find nonexertional
mentallimitations and include them in his RFCSeePl.’s Mot. 1213. As corollaries to this
claim, Plaintiff also asserts that the ALJ failed to properly develeprdéicord regardindpis
anxiety, and that she further failed to properly apply the MeMoahtional Guidelines also
known as “grids,” to his caseSee idat 1315. A careful inspection of the record refutes these
complaints.

1. The ALJ committed no error by failing to find severe mental limitations

As his central argumentPlaintiff assertsthat “[tlhe ALJ erred by failing to find
nonexertional limitations and including them in the RFC analysis.” Pl.’s Mbt. Hereasons
thatthe ALJ’s assignment of “great weight” to thapinions of the nomxamining consultative
psychologists — who unanimoudtyund Plaintiff tonot suffer from severe mental impairmenrts
constitutes reversible erroSee idat 11. He bases this assertion on the Aktisement that the
psychologists’ findings were “consistent with other evidence of recaich as the laclof
psychiatric specialist treatment.”ld. To buttress this point, he directs the Court to two
unpublished Tenth Circuit cases for the proposition that lack of treatoresut impairment does
not necessarily demonstrate the lack of said impairm8eeid. (citing Grotendorst v. Astrye
370 F. App’x 879, 883 (10th Cir. 2010) (unpublishddgetwood v. Barnhar211 F. App’x, 736,
739 (10th Cir. 200)/(unpublished)). Additionally, Plaintiff reminds the Court that “the opinions
of agency physicians whisave never examined the claimant are generally entitled to the least
weight of any medical opinioh Id. at 12 He then concludes by directing the Court to the

diagnosis of Dr. Adams, the consultative examining psychologist, who opined #atiffPI
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suffered from “a pan disorder with predominantly psychological factors, somatoform disorder,
factitious disorder with predominantly psychological factors, and a pditgodisorder.” Id.
(citing AR 313).

The Commissioneurges the Court taeject Plainiff's claim. “At the outset,” she
declares, “[Plaintiff] overlooks the analysis of his alleged nientpairments at step two of the
sequential evaluation process.” Def.’s Resp. 10. The Commissioner explinthe ALJ
applied the agency’'s speciathmique for evaluating mental impairments,” and “identified mild
or no limitations in the four broad areas of functioning relevant for this intjuidy at 11. Then,
based on the text of 20 C.F.R. § 404.1520a(df(khe argueshat the ALJ properly found
Plaintiffs mental impairments to not be severeSee id. The Commissioner closes by
highlighting thatthe ALJ “is entitled to rely on the opinions of state agency medicaultants,”
and more importantly, that “neither Dr. Adamgr any other medical souraandorsed mental
limitations” for Plaintiff. 1d. at 12 (emphasis added).

On thisissue the Commissioner prevails. To accept Plaintiff's position,@wisrt would
have to ignore entire sections of the ALJ’s opinion, in particular theyrtee pages she devotes
to rating Plaintiff's mental impairments as dictated by 20 C.F.R. 8.828a(d)(1). SeeAR 85
87. This, the Court cannot do. Instead, the Court has considered the Ale¥snamst of
Plaintiff's mental impairments according to the four functional aregsired by regulation, and
found it to be supported by substantial evidence.

The Cout also cannoendorsePlaintiff’'s desire to discount the ALJ's mental impairment

analysisin toto based on one harmless defecBased on Tenth Circuit authority, albeit

2 The regulation providesif‘we rate the degrees of your limitation as ‘none’ or ‘mild,” we wéherally conclude
that your impairment(s) is not severe, unless the evidence othendisates that there is more than a minimal
limitation in your ability to do basic work activities.” 20 C.F.R. § 4040&H#)(1) (2016).

17



unpublished, the Court will assume that the ALJ erred in finding theexamining casultative
psychologists’ opinions to be “consistent with other evidence of thediesach as lack of
psychiatric specialist treatmeht SeePl.’s Mot. 11 (citing AR 89)(emphasis added).See
Grotendorst 370 F. App’x at 883 (finding that lack of treantdoes nonhecessarily indicate the
absence of an impairment or functional limitations). Had the fAtdsedher finding of mild
mental impairmentsolely on Plaintiff's lack of treatment by specialists, or moreover, if the
evidence from the neaexamining consultative psychologists constituted the only evidence of the
non-severity of Plaintiff's mental impairments, the Court’s ruling might well ifler@nt. But,
that is not the case. This singular, harmless error in the ALJ&sifogutonly one component of
an extensive analysis that led the ALHitscount Plaintiff's mental impairments. Even as to the
non-examining consultative psychologists, the Ajale other reasons for assigning great weight
to their opinions, including their familiarity with the SSAsdbility determination programand
the consistency of their opinion with other evidence of record, of which the impraor of
psychiatric speailist treatment” was buinly a singldactor.

Furthermore, despite Plaintiff's reliance on the opinion of Dr. Adams ar@rtitendorst
andFleetwoodcases, these sources actually demonstratafinaity of Plaintiff's claim. First,
the opinion of DrAdams is gatentrejection of both Plaintiff's credibility and the extent of his
symptoms. While Plaintiff cites approvingly to Dr. Adams’s diagnos$i$pain disorder with
predominantly psychological factors” and “factitious disorder with predantly psychological
factors,” these diagnoses can hardly be read as supporting his case fittydidadn read in light
of his entire reportSeePl.’s Mot. 12; AR 313. To the contrary, Dr. Adams expended significant
effort in chronicling thewide divergene between Plaintiff's purported symptoms and his actual

presentation. Dr. Adams described his first observation oftPais follows:
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He was first observed in the reception room. He got up from his whtaout

difficulty. He carried a large satchelith papers with him, and he exhibited

virtually no pain behavior walking down the hall. As soon as we arrived in the

consultation room and he was aware the examiner was observing him, there were

exaggerated grunts and groans and some stretches.
AR 311. He noted that Plaintiff “has a laundry list of complaints, and the mertalks about
them, the longer it gets; however, his verbalized complaints are istmmtsinth his behavioral
presentation, ande is not aware of thdt AR 311 (emphasis adde¢d As to Plaintiff's vocational
history,Dr. Adamsrecorded that Plaintiff “has a detailed story of why he left each of Inésgnd
had various excuses and reasamme of which were his fault AR 312 (emphasis added).
Ultimately, and most relevafor this portion of the Court’s opinion, Dr. Adams concluded that
Plaintiff “has no limitations with detailed or short and simple insions, no limitations with
concentration and task persistence, and no reported limitations imgradth coworlers and
supervisors.” AR 313. Despite Plaintiff's claims, Dr. Adams’s repardly supports his claim
of severanental impairments.

Similarly, Plaintiff s legal citationsonly serve to contrast the instant matter from those
situations where insufficient alyais by an ALJ wuld properly dictate reversal.More
specifically, both cases cited by Plaintiff were reversed based on thie é&mpletefailure to
conduct the mental limitations analysis dictated by statat&rotendorstthe Tenth Circuitook
a dm view of the ALJ concluding that the claimant’s “anxiety and dejiwasvere not severe
without first making the required findings regarding how limiféee claimantjwas in each of
the four broad functional areas.” 370 F. App’x at 8824kewise, n Fleetwood the Tenth
Circuit concluded that the ALJ failed to provide sufficient analysis and reasoning to support hi

decision thafthe claimant]did not have a severe mental impairmer#ll F. App'xat739. The

Fleetwoodcourt reasoned that the AlsJ*conclusory statement thghe claimant]does not have
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a severe mental impairment and that she has not obtained psychiatnetrefails to conform to
the Tenth Circuit requirement that the ALJ provide reasoning for dgsidn so that judicial
review is both possible and meaningfuld. (citing Clifton v. Chater,79 F.3d 1007, 1009 (10th
Cir. 1996)).

In the instant cause, the ALJ performed the analysis mandated by SSA regdtations
Plaintiff's mental impairments, and found them torfmmsevere. Although one portion of the
ALJ’s reasoning was error, that error was clearly harmless when viewtbd context otthe
totality of the ALJ’s inquiry. Consequentlythe Court finds that substantial evidence supports
the ALJ’s finding of nonseverity regarding Plaintiff's mental impairments, and that what legal
erroroccurredn the ALJ’s analysis is harmless. The Cdherefore will denyhis claim.

2. The ALJ did not neglect her duty to develop the record

In an alternative iteration diis agument for findingmore severe mental limitations,
Plaintiff also alleges that the ALJ “should have inquired further into [thejtional limitations
caused by [his] pain and his mental health.” Pl’s Mot. 13. He reasons that “theskdd a
[Plaintiff] not one question about how his anxiety affects his functioning, in spite of multiple
discussions of his anxiety, and multiple medication refills for it, by treaticgoc” I1d. He
also claims that his representation at the administrative hearing byataorey representative
triggered a heightened responsibility for the ALJ to “assiduously developetiwed.” Id.
Finally, he concludes, “[t]he ALJ’s failure to develop the record requires ed\ard remand for
rehearing.”1d. at 14.

The Commissioner responds that Plaintiff's hearing representative tmedtihis
alleged anxiety disorder in her opening statement to the ALJ but did not ask fiiPlamyi

guestions on the subject.” Def.’s Resp. 12. Further, she notes that the ALJ “lefotideoysen
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for 21 days after the hearing so [Plaintiff's] representative could subdittaadhl evidence.”ld.
Lastly, the Commissioner highlights that “the record contained Dr. Adams’s taih&ikeport
addressing [Plaintiff's] alleged mental impairments, and [Plaintiff's] appetlatssel has not
identified what other evidence the ALJ should have soudtt.at 13.

The Commissioner bears an affirmative duty to develop theded@mb v. Barnhart
85 F. App'x 52, 57 (10th Cir2003) (unpublished) (“The ALJ must ensure that a sufficient
record exists to evaluate [the claimahtexertional and nonexertional limitations.”) (citing SSR
96-8p, 1996 WL 374184, at *5 (July 2, 1996)Furthermore, the ALJ’'s duty to develop the
record is heightened in the absence of coundeisgrave v. Sullivar966 F.2d 1371, 1374 (10th
Cir. 1992). Nevertheless his duty is not triggered where sufficient evidence exists in the record
to make a disbility determination.Cowan v. Astrue552 F.3d 1182, 1187 (10th CR008). A
claimant establishes the presence of an issue requiring further investigasabmitting “some
objective evidence . . suggesting the existence of a condition which could have a material
impact on the disability decision requiring further investigationldwkins v. Chater113 F.3d
1162, 1167 (10th Cir. 1997).

Here, the Court cannot find fault with the ALJ’s development of the record. Thei€our
cognizant ofPlaintiff's claim that he proceeded at the administrative level with only a non
attorney representativéut the record reflects that his representative was an attorney [AR 16
21], and in any event, his representative did bring the issue of his anXiety tiee ALJ. See
AR 20. Furthermore, despite Plaintiff's belief that the ALJ should have askedifflabout
how his anxiety affects his functioning,” Pl.’'s Mot. 13, ample evidence of those effeaty,
already existed in the record. At the tiroé the hearing, the ALJ already had access to

Plaintiff's selfreported symptoms through his “Function Repd&R 22330], and more
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importantly, the ALJ possessed the comprehensive consultative examinationfafadrs [AR
31114] as well as the opiniors the norexamining consultative psychologi§&sR 48, 61]
who wnanimouslyopined that Plaintiff's mental impairments were rs@vere.Because Plaintiff
has failed to adduce the type of evidence that would suggest the requirement for further
investigaton, seeHawkinsg 113 F.3d at 1167, and moreover, because sufficient evidence existed
in the record at the time of Plaintiff's hearing to make a disability determinagenCowan552
F.3d at 1187, the Court must deny this claim.
3. The ALJ properly applied the Medical-Vocational Guidelines

For his last ballenge to the ALJ'snental limitationfindings Plaintiff alleges thathe
ALJ improperly applied theMedicatVocational Guidelines, commonly referred to as “the
grids.” The ALJfound that “[b]Jase@n a residual functional capacity for the full range of light
work, considering the claimant’s age, education, and work experience, a finding of ‘idedlisa
is directed by MedicaVocational Rule 202.14.” AR 91. Plaintiff contends that two errors
infect this finding. First, he avers that “because the ALJ's RFC containad &re stegdive
finding is error as well.” Pl’s Motl4. Additionally, he claims “the grids are only applicable
when a claimant's RFCsiunaffected by nonexertional limitations,” and because Plaintiff's
ability to work is affected by his pain and anxiety, “the application of the gridsewar.” 1d. at
15.

The Commissioner dismisses Plaintiff's grichallenge as a mere “rehash[ingf][his
earlier arguments about alleged mental impairments and subjective complaintsthehiihl
found to be notsevere and unreliable respectively.” Def.’s Resp. 13. On this count, the Court
must agree. This argument isentirely contingenton a findng that Plaintiff possesses

nonexertional limitations beyond that currently contained in his RFC. Plaintifgvewhasiot
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persuadedhis Court that the ALJ’s RFC finding was in error. Thus, because the RFC fiading
neithererroneous as a matter laiw nor unsupported by sutastial evidence, this claim fails
alongside Plaintiff's other challenges to the ALJ’s mental restriction findings

C. The Appeals Council Did Not Err By Refusing to Consider Plaintiff's Post
Hearing Evidence

Plaintiff's lastargument for remand is that “[t{jhe Appeals Council refused to admit and
consider evidence dated after the date of the ALJ’s decisibAtugust 5, 2014.PIl.’s Mot. 15.

He believes “[t]his was error, as the reports were new, relevant, and matktial.

The evidence in question concerns Plairgiffarious physical impairments. As to his
lower back, on August 7, 2014, Plaintiff returned to Dr. Stentiford, where he underwenayn
that demonstrated degenerative disc disease -4t3L2ld. at 16 (ciing id., Ex. A at 5. In
September 2014, Plaintiff also reported seveveer backpain to his physical therapist along
with severe pain in his right knedd. (citing id., Ex. A at 4. By November of that year,
Plaintiff returned to Dr. Stentifordor neck and shoulder pain, and Dr. Stentiford found
decreased range of motion, tight muscles, and persistent knee pain, despite thejeskioof.

Id. (citing id., Ex. A at 1011, 2429). In August2015, Plaintiff also underwent arthroscopic
removal of osteochondral fragments in his right knlde(citing id., Ex. A at 16-19, 65-67).

The Commissioner replies that the records at issue “do not support any charges in t
ALJ’'s RFC finding.” Def.’s Resp. 15. Firsghe argues that Plaintiff's pekearing, subjective
complaints of pain “are cumulative of complaints from the relevant period thai thalready
considered and discountedld. (citing AR 8889). The Commissioner also contends thray
findings of Plaintiff’'s lower back from August 2014 are cumulative to MRIsrened by the
ALJ during the relevant time periodld. (citing AR 89, 402). Lastly, as to the surgical

intervention in Plaintiff's knee, she avers “the ALJ accounted for knee detieneemd

23



fragments in [her] decision.ld. (citing AR 8889, 33435). In sum, the Commissionargues
that the poshearing records submitted by Plaintiff are “not material, but rather, curaulati
evidence already considered by the ALJd. Furthermore, she suggeshat to the extent the
records “show possible deterioration in [Plaintiff's] functioning after the date of Ahd’s
decision the proper course of action would be filing new disability applicatidds(citing 20
C.F.R. 88 404.620(a), 404.976(b)(1) (2016)).
1. Standard for reviewingpost-hearing evidence

Pursuant to 20 C.F.R. 8 404.970(b), “new evidence [submitted to the Appeals Council]
becomes a part of the administrative record to be considered when evaluatiregrétar$s
decision for substantial evidenceThreetv. Barnhart 353 F.3d 1185, 1191 (10th Cir. 2003)
(quotingO’Dell v. Shalala 44 F.3d 855, 859 (10th Cir. 1994)). The Appeals Council is required
to consider evidence submitted with a request for review “if the additiorddree is (a) new,
(b) material, and (c) related to the period on or before the date of the ALJ$od&c Id.
(quoting Box v. Shalala52 F.3d 168, 171 (8th Cir. 1995)). “If the Appeals Council fails to
consider qualifying new evidence, the case should be remanded for further prgsgddi

Whether evidence submitted to the Appeals Council qualdesew, material, and
chronologically pertinent is a question of law subjecti¢éonovoreview. Threet 353 F.3d at
1191. “Evidence is new within the meaning of 404.970(b) if it is not duplicative or cumulative.”
Id. (quotingWilkins v. Sec'y, Dep't dflealth & Human Servs953 F.2d 93, 96 (4th Cir. 1991)).
Evidence is material to the determination of disability “if there is a reasonakséopity that it
would have changed the outcomdd. Lastly, evidence is chronologically pertinent if it fels
to the time period on or before the ALJ’s decisidoh.

2. Plaintiff’ s post-hearing evidencedoesnot qualify for r eview
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Plaintiff's posthearing records, though illustrative of his pbetring treatment, do not
meet thehreshold for invoking the Appeals Council’s duty to review. These records, which can
be divided into: (1) right knee; (2) neck and shoulder; and (3) lower back records, e#od fail
relevantlegal standard for the reasons detailed below.

a. Plaintiff's rig ht knee

Plaintiff's right knee impairment was considered and addressed at lengjle By J in
her opinion. She found Plaintiff's osteoarthritis of the knees to be severe, and canbidere
impairment under Listing 1.02 for major dysfunction of the joint. AR 87. Based on hig &bil
ambulate with only a minimally antalgic gait, howewae ALJ found Plaintifidid not meet the
Listing. AR 87. The ALJalso considered records from April 2012, August 2012, December
2012, June 2013, October 2013, November 2013, January 2014, and May 2014 concerning
Plaintiff's right knee, which contained complaints of continued pain, crepitus, an anterier intra
articular loose body® diminished range of motion, and locking of the knee. ARB88 This
evidence later informed her RFC limiting Plaintiff to light work.

More than a year aftethe ALJ’s decision, on August 25, 2015, Plaintiff underwent
surgical intervention to remove “osteochondral fragments” from his right kRke's Mot., Ex. A
at 65. Plaintiff argues this surgery “validated [Plaintiff's] comsistreports of knee pain,
weakness, and locking.”ld. at 17. Further, he claims it “is material because it shows that,
contraryto the ALJ’s finding, there is objective evidence supporting [Plaintiff'sjrcldnat his
pain affects his ability to stand and/or walk for six hours per workday, whigguired for light
work.” 1d.

Clearly, the evidence concerning Plaintiffight knee surgery is new, in that it is not

13 Intra-articular bodiesare “[flragments of cartilage or bone that may occur free within the grace.” See
http://Juwmsk.org/residentprojects/intraarticularbodies.lftast visited Mar. 23, 2017).
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cumulative of prior records entered into the record. Further, it could arguably bdetedsi
chronologically pertinent, as it relates to an ongoing, severe impairmenti@@tsby the ALJ
as part of her desion. Nevertheless, the Court cannot find that fmsterial for purposes of
finding legal error in the Appeals Council's denial of review. This Court finds no reason t
believe that, had the ALJ had the benefit of these records as part cbrisgderation, there
would have been “a reasonable possibility that it would have changed the outddmeet 353
F.3d at 1191. In fact, as part of her decision, the ALJ considered records where the symptoms
and extent of Plaintiff's knee impairment rgevoluminously documented, and where Plaintiff
opined that his pain was a “constant 10/10.” AR 3BBe ALJ weighed the medical evidence of
record, and found that the evidence of Plaintiff's “full flexion of the jointR[A8], and
“minimally antalgic” [AR 89] gait supported only a restriction to light work, even when
considered in tandem with the “[a]nterior inagticular loose body” noted on Plaintiff'srays
as early as April 13, 2012. AR 335. To argue now that surgical intervention of thaaondit
previously considered by the ALJ would have produced a different result is urgdezszend
fails under the materiality test ®hreet
b. Neck and shoulder

Additionally, Plaintiff complains the Appeals Coundamproperly refusedo consider
posthearing evidence concerning his neck and shoulders. This evidence, which derives from
physical therapy encounters on March 2, 2015, and June 2, 2015, demdrssina¢ereduced
range of motion in Plaintiff’'s shoulder and neck area, coupled with reports of paimdmd$i
of weakness and tenderneSeePl.’s Mot., Ex. A at 11-12, 24-29.

What Plaintiff fails to show, however, is how these records reldtatsoeverto

conditions that existed during the relevant time period. Indeed, thecoldyally relevant
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record available to he ALJ was the “Physical Capacities Evaluation” completed by Dr.
Stentiford, wherein he opined that Plaintiff could “frequently” reach above shdelddr AR
365. Beyond this single mention, the record is silent onirapgirments related to Plaintiff's
neck or shoulders. Therefore, the evidence submitted by Plaintiff to the Appeals Council
concerning his neck and shoulders cannot be said to relate “to the period before the ALJ’s
decision,” and therefore is not chrongically pertinent as a matter of lawhe Appeals Council
properly refused to consider this evidence.
c. Lower back

Lastly, Plaintiff believes the Appeals Council should have revieadditionalevidence
related to his lower back. The evidence in question stems frannegview x-ray conducted of
Plaintiff's spineon August 7, 2014, where the reviewing physician opined that Plaintiff suffered
from “moderate degenerative disc diseasd B2 ** PI.’s Mot., Ex. A at 54.

At the time of the ALJ’s decision on August 5, 2014, she had access to numerous records
related to Plaintiff's spinal impairmentsihese includednter alia, medicalrecords from June
2012, December 2012, June 20aBdOctober 2013. AR 889. Notably, the ALJspecifically
found Plaintiff's lumbar degenerative disc diseat® be a severe impairment. AR 84.
Accordingly, she considered Plaintiff's spinal impairment under Listing 1.0disorders of the
spine. AR 87. As part of that inquiry, she noted that an MRI of Plaintiff's lumbar spine
“showed an annular tear at 15 with multilevel loss of disc height,” but also noted the MRI
showed “no evidence of stenosis.” AR 87. The lack of stenosis, coupled with Plaortiff's

“minimally antdgic gait,” led the ALJ to conclude that Plaintiff did not qualify under Listing

14 «“Degenerative changes in the spine are those that cause the loss of naichaiestmd/or function. They are not
typically due to a specific injury but rather to age. Repeated strains, spnadhsveruse of the back cause a gradual
degeneration of the discs of the spine. Nearly everyone experiences some disgraliegeafter age 40."See
http://my.clevelandclinic.org/health/articles/degeneratimekconditions (last visited Mar. 21, 2017).
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1.04. AR 87.

The Court finds the records of Plaintiff’'s August 7, 2014, lumbeayxto be new, in that
they are not cumulative or duplicative of other evidence ofréerd. Furthermore, they are
chronologically pertinent because they relate to a condition that existesl tanéhof the ALJ’s
decision. The Court cannot find, however, that these records are “material” for purpiotes
Threetanalysis To the contrary, the Court is skeptical that the addition of these records would
have persuaded the ALJ to alter her findings or decision in any way. The AldelWasvare of
Plaintiff’'s degenerative disc diseashieconsidered it serious enoughdlassily it asa severe
impairment,andshe evaluated under the relevant ListingUItimately,however,in light of the
medical evidence available at the time of her decisiod various other factorscluding
Plaintiff's extensiveADLs,® the ALJ determined Plaintiff's spinaondition meritedonly a
restriction in Plaintiff's RFC to light work.

A record submitted to the Appeals Council can only be found to be méiktiare is a
reasonable possibility that it would have changed theome.” Threef 353 F.3d at 1191. That
possibility is conspicuously absent here, and this Court will not disturb the Appeals IGounci

decision.

'31n her opinion, the ALJ noted:

Despite alleging disabling symptoms, [Plaintiff] has no problem witlpéisonal care needs. He
is also able to prepare complete meals, do house work, chop wood, clgardhisave the house
alone, drive, go shopping, pay bills, count change, hansid&iags account, [ ] use a checkbook .
.. [and] is able to walk up to a mile before having to stop and rest.

AR 87.
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VI.  CONCLUSION

For the reasons articulated above, the Court holds that the ALJ’s decision was supported
by substantial evidence and theJ correctly applied the proper legal standards

IT IS THEREFORE ORDERED that Plaintiff's Motion to Reverse and Remand for a
Reheaing With Supporting Memorandum [ECF No. 24 DENIED.

IT IS FURTHER ORDERED that theCommissioner’s final decision BFFIRMED
andthat the instant cause B¢SMISSED.

IT 1S SO ORDERED.

A

THE HO BLE GREGORY J. FOURATT
UNITE ATES MAGISTRATE JUDGE
Presiding by Consent
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