Mehaffey v. Social Security Administration Doc. 28

IN THE UNITED STA TES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DEBRA LYNN MEHAFFEY,
Plaintiff,
V. Civ. N@814aV/GJF
NANCY A. BERRYHILL, Acting
Commissioner of the Social Security
Administration

Defendant.

ORDER ADOPTING MAGISTRATE JUDGE'’S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on3J.Magistrate Judge Gregory Fouratt’s
Proposed Findings and Recommended Dismosi{fPFRD”) [ECF No.26] and Plaintiff's
Objections [ECF No. 27]. Ithe PFRD, Judge Fouratt mafiledings and recommendations on
two issues:

(1) May Plaintiff argue, for the first time in her reply brief, that her time as an inspection
supervisor does not qualify as past relevant work?

(2) If Plaintiff may advance this argumedbes her argument undet¢he ALJ’s finding
that she could return to work as aspection supervisor as that positiorgenerallyperformed
in the national economy?

SeePFRD 9-10.

Judge Fouratt recommended that this Couswean both of the above in the negative.
Plaintiff objects. Neverthelesslaintiff's Objections fail to convince this Court that the
magistrate judge’s recommendations are erronedtighe outset, Plaintiff has yet to demonstrate

why this Court should abandon the general rule a¥eva Even if this Court could be convinced
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to ignore the rule, it finds no error in Judgeuratt's findings or recommendation regarding
Plaintiff's past relevant work. ForeHfollowing reasons,ral having conductedde novaeview,
the Court hereby overrules Plaint§fObjections anddopts the PFRD.

l. STANDARD OF REVIEW

When a party files timely written objectiots a magistrate judge’s recommendation, the
district court generally will conduct de novoreview and “may accept, reject, or modify, in
whole or in part, the findingsr recommendations made by thegs&rate judge.” 28 U.S.C. §
636(C);see alsdreD. R. Civ. P.72(b)(3). However, to presenan issue for review, “a party’s
objections to the magistra@dge’s report and recommendation must be both timely and
specific.” United States v. One Parcel of ReRrop., With Buildings, Appurtenances,
Improvements, & Contents, Knowas: 2121 E. 30th St., Tulsa, Oklahgni@ F.3d 1057, 1060
(10th Cir. 1996)“One Parcel”).

Where a party files timely and specific oldjens to a magistrate judge’s proposed
findings and recommendation, “on [] disio& motions, the statute calls for @ novo
determination, not de novohearing.” United States v. Radda#47 U.S. 667, 674 (1980). The
Tenth Circuit has stated thatda novodetermination pursuant to@36(b) “requires the district
court to consider relevant evidence of recarti not merely reviewhe magistrate judge’s
recommendation.”In re Griegq 64 F.3d 580, 583-84 (10th Cir995). The Supreme Court has
noted that, although a disiti court must make de novodetermination ofthe objected to
recommendations under § 636(b)(1), the distcmtrt is not precluded from relying on the
magistrate judge’s proposed findings and recommendati®es.Raddatz47 U.S. at 676 (“[I]n
providing for a de novadetermination’ rather thaske novadhearing, Congress intended to permit

whatever reliance a district judge, in the exaraf sound judicial discretion, chose to place on a



magistrate’s proposed findingand recommendations.”) (qilmg 28 U.S.C. 8§ 636(b)(1));
Bratcher v. Bray-Doyle Indep. Scbist. No. 42 of Stephens Cnty., Qkl& F.3d 722, 724-25
(10th Cir. 1993) (holding that as part ofl@ novodetermination, “the district court ‘may accept,
reject, or modify, in whole or in part, the findings or recommendations made by the magistrate . .
.."") (quoting 28 US.C. § 636(b)(1)Raddatz447 U.S. at 676) (emphasis omitted).
I. PROCEDURAL HISTORY

Plaintiff filed an application for Disabilitynsurance Benefits and Supplemental Security
Income on August 6, 2012. Pl’s “Motion to \Rese and Remand for a Rehearing with
Supporting Memorandum” (“Motion”) 3, ECF No. 1&laintiff claimed dsability beginning on
February 1, 2006, based on emphysema, eg@phaspasms, osteoporosis, and high blood
pressure. AR 228. The Social Security Adstirsition (“SSA”) denied Plaintiff's application
initially on March 19, 2013, rad upon reconsideration on September 13, 2013. AR 75, 76. At
her request, Plaintiff received a de novo hearing before Administrative Law Judge (“ALJ”) Eric
Weiss on May 13, 2015. AR 37-74. On Jun@@l5, the ALJ issued his decision, finding that
Plaintiff was not disabled withithe meaning of the Social Securgt (“the Act”). AR 18-29.
The Social Security Administration’s (“SSA’sAppeals Council declined review on December
4, 2015. AR 1-3. Consequently, the ALJ'ectsion became the final decision of the
Commissioner. 20 C.F.R. § 422.24p(2016). Plaintiff timelyfiled her appeal to the U.S.
District Court on February 3, 2016. ECF No. 1.

On April 25, 2017, Magistrate Judge Fouiliadued his PFRD, recommending that this
Court deny Plaintiff’'s Motion otwo grounds: first, because Plafhtvaived the only contested
issue in this case by failing to raise it until her reply brief [PFRD 10-11, ECF No. 26], and

secondly, because “Plaintiff’'s ability to retuto her past relevant work as an inspection



supervisor mandates andling of nondisability.” Id. at 11-14. Plaintiff timely filed her
Objections on May 9, 2017, requesting “that tieeommended findings be rejected and/or
modified, in whole or in part... and that this case be remashder further proceedings.” Pl.’s
Objs. 6, ECF No. 27. First, Plaintiff argues that general waiver rule is not absolute, and that
“departure from the general rule will not offetiee policies that underlie the rule: fairness and
judicial economy.” Id. at 3. She also challenges Judge Fouratt’'s recommendation on the merits,
arguing that Plaintiff's work asn inspection supervisor waactually a composite job, and
therefore, “the ALJ couldot have relied on the DOTo determine that [Plaintiff] could perform
past work as ‘ordinarily required bgmployers throughout the national economyld. at 5
(citing SSR 82-61, 1982 WL 31387, at *2 (Jan. 1, 198®))fact, she contends that “as a matter
of law, none of the past relevanbjtests apply in [Plaintiff's] case.ld.
[I. APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a clainsmmnéquest for review, the ALJ's decision
becomes the final decision of the agehc¥he Court’s review of that final agency decision is
both factual and legal. See Maes v. Astrué22 F.3d 1093, 1096 (10tCir. 2008) (citing
Hamilton v. Sec’y oHealth & Human Servs961 F.2d 1495, 1497-98 (10th Cir. 1992))He
standard of review in a socisécurity appeal is whether therezt legal standards were applied
and whether the decision is supported by substantial evidence.”)

The factual findings at the administrative leage conclusive “if supported by substantial

evidence.” 42 U.S.C. 8§ 405(g) (2012). “Substdradence is such relevant evidence as a

1 DOT is the acronym for the Dictionary of Occupatiofitles, produced by the U.S. Department of Labor.

2 A court’s review is limited to the Commissioner’s final decision, 42 U.S.C. § 405(g)h whiverally is the ALJ’s
decision, not the Appeals Council’'s denial of review. 20 C.F.R. § 404.981 (ZDD&)j v. Shalala 44 F.3d 855,
858 (10th Cir. 1994).



reasonable mind might accept as adequate to support a conclusamgtey v. Barnhart373
F.3d 1116, 1118 (10th Cir. 2004 amlin v. Barnhart 365 F.3d 1208, 1214 (10th Cir. 2004);
Doyal v. Barnhart 331 F.3d 758, 760 (10th Cir. 2003). AbJ’'s decision“is not based on
substantial evidence if it is overwhelmed by otheidence in the record or if there is a mere
scintilla of evidence supporting it."Langley 373 F.3d at 1118Hamlin, 365 F.3d at 1214.
Substantial evidence does not, howeveaguime a preponderanad the evidence.U.S. Cellular
Tel. of Greater Tulsa, L.L.C. v. City of Broken Arrow, OkB40 F.3d 1122, 1133 (10th Cir.
2003). A court should meticulously review thatire record but should neither re-weigh the
evidence nor substitute its judgmdot that of the CommissionerLangley 373 F.3d at 1118;
Hamlin, 365 F.3d at 1214.

As for the review of the ALJ's legal deans, the Court reviews “whether the ALJ
followed the specific rules of law that must béddwed in weighing particular types of evidence
in disability cases.”Lax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). The Court may reverse
and remand if the ALJ failed “to ply the correct legal standards, to show . . . that she has
done so.”Winfrey v. Chater92 F.3d 1017, 1019 (10Cir. 1996).

Ultimately, if substantial evidence suppotte ALJ's findings and the correct legal
standards were applied, the Commissioner’'s datistands and the plaintiff is not entitled to
relief. Langley 373 F.3d at 111&jamlin, 365 F.3d at 1214oyal, 331 F.3d at 760.

B. Sequential Evaluation Process

The SSA has devised a five-step sequential evaluation process to determine diSaality.
Barnhart v. Thomas540 U.S. 20, 24 (2003); 20 C.F.§§ 404.1520(a)(4), 416.920(a)(4) (2015).
At the first three steps, the ALJ considerg ttlaimant’s current work activity, the medical

severity of the claimant’s impairments, and the requirements of the Listing of Impairnseas.



20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4), & #4094, Subpt. P, App’x 1. If a claimant’s
impairments are not equal to one or more of éhiosthe Listing of Impairments, then the ALJ
proceeds to the first of three phase# step four and determing®e claimant’s residual functional
capacity (“RFC”). See Winfrey92 F.3d at 1023; 20 C.F.R. 884.1520(e), 416.920(e). In phase
two, the ALJ determines the physical and mental demands of the claimant’s past relevant work,
and in the third phase, compares the claimd@E€ with the functional requirements of his past
relevant work to determine if the claimaist still capable of performing his past worlSee
Winfrey, 92 F.3d at 1023; 20 C.F.R. 88 404.1520(f), 926(f). If a claimant is not prevented
from performing his past work, then henet disabled. 20 C.F.R. 88 404.1520(f), 416.920(f).
The claimant bears the burdenprbof on the question of disability for the first four steps, and
then the burden of proof shifts to the Commissioner at step 8ee. Bowen v. Yucked82 U.S.
137, 146 (1987)Talbot v. Heckler814 F.2d 1456, 1460 (10th Cir. 1987). If the claimant cannot
return to his past work, then the Commissioner o#er burden, at the fiftstep, of showing that
the claimant is capable of performing other j@ssting in significant numbers in the national
economy. See Thomas40 U.S. at 24-25ee also Williams v. BoweB44 F.2d 748, 750-51
(10th Cir. 1988) (discussing the five-stgmuential evaluation process in detail).
V. THE ALJ'S DECISION

The ALJ issued his decision on June 5, 2015mifststrative R. (*“AR”)29. At step one,
he found that Plaintiff had nohgaged in substantial gainful adtjvsince the allged disability
onset date of February 1, 2006. AR 20. Becaus@atif had not engaged in substantial gainful
activity for at least twelve monththe ALJ proceeded to step twAR 20-23. There, he found
that Plaintiff suffered from the following sevampairments: (1) chronic obstructive pulmonary

disease (“COPD"); (2) moderategimerative disc disease at L&-lith moderate lumbar facet



arthropathy; and (3) mild degenerative osteoarthraisthe hips. AR 20At step three, the ALJ
found that none of Plaintiff's impairments, alasrein combination, met or medically equaled the
severity of a Listing. AR 23-24. Thus, hertad to step four, where he began by crafting
Plaintiff's RFC. “[A]fter carefulconsideration of the entire redg’ the ALJ found that Plaintiff
possessed the residuah@ional capacity to perform light wiowith the following restrictions:

[Plaintiff] is able to lift, carry, pushand pull twenty pounds occasionally and ten
pounds frequently; is able to stand or walk up to six hours in an eight-hour
workday with normal breaks; and is ablestbfor up to six burs in an eight-hour
workday with normal breaks. [Plaifffi can never climb ladders, ropes, and
scaffolds. [Plaintifff can occasiongllclimb ramps and stairs and crawl.
[Plaintiff] can frequently balance, stodmeel, and crouch. [&ntiff]l must avoid
more than occasional[ ] exposure to erie cold, heat, and weess as well as
unprotected heights. [Plaifffimust avoid all exposure toritants such as fumes,
odors, dust, and gases.

AR 24.

In the second phase of stiepir, the ALJ identified three instances of past relevant Work
in Plaintiff's employmenthistory, including inspector (OT #619.381-010), customer service
clerk (DOT #279.357-054), and inspector supenvi®OT # 609.131-010). AR 27-28. As to
the position of inspect@upervisor, he stated:

The record additionally reflects [Plaififiworked as inspectio supervisor from
1992 to 1995 and 1998 to 2000. Her earnimg®nmds indicated that she worked

at or above substantial gainful activity during this time. The vocational expert
testified and defined the job of inspectupervisor, as a lighskilled job with a
specific vocational profile of 8, meaningtékes anywhere from four to ten years
to learn. However, the vocational expaastified that [Plaintiff] performed the
job of inspector supervisor at the heaayertional level. | find that [Plaintiff]
worked at substantial gainful activity and worked as an inspector supervisor for a
sufficient amount of time taelhrn the skills to return this job. Therefore, | find

that [Plaintiff’'s] past work as an inspectsupervisor qualifies as past relevant
work.

3 “past relevant work” is a term of art defined by regulation as “work that [a claimant has] done within tte past
years, that was substantial gainful activity, and that lalsteg enough for [the claimant] to learn to do it.” 20
C.F.R. 8 404.1560(b)(1) (2016).



AR 28.

At the third and final phase of step fpihe ALJ compared Plaintiffs RFC with the
functional requirements of her past relevant work to determine if she was still capable of
performing that work.SeeAR 28-29. The ALJ relied on théE’s testimony “that a hypothetical
person with the same vocational plefind limitations as [Plaintiff] could return to past relevant
work as an inspector supervisor as generalijopmed in the national economy.” AR 29. That
testimony led the ALJ to find that “[ijn compag [Plaintiff's] residual functional capacity with
the physical and mental demands of an inspectpersisor | find [Plaintiff] is able to perform
this work as generally performed.” AR 29.

Because the ALJ found that Plaintiff was natymnted from performing her past work, he
determined that Plaintiff hadot been under a disability, @efined by the Act, during the
relevant time period. AR 29See20 C.F.R. 88 404.1520(f), 416.920(fpee als®?0 C.F.R. §
1560(b)(3) (“If we find that you have the residdahctional capacity to do your past relevant
work, we will determine that you can still do yogast work and are not disabled.”).
Accordingly, he denied Rintiff's claim. AR 29.

V. PLAINTIFF'S WAIVER OBJECTION IS OVERRULED

In his PFRD, Judge Fouratt correctly narrowteel live issues for this Court’s revieviiee
PFRD 9-10. Moreover, he properly noted thatdbke controversy persisting between the parties
derives from Plaintiff's reply brief, therebyneering the issue incompetent for review under the
general rule of waiverSee idat 10-11.

In her Objections, Plaintiff offers no justification for failing to raise the issue of past
relevant work prior to her reply. To the cary, she states only that “[ijnadvertently, an

argument as to whether [Plaintifff has pasievant work as an ‘[ijnspection [s]upervisor”



pursuant to SSR 82-61 was only madehe reply.” Pl.’s Objs. 1-2. Plaintiff maintains that
addressing the “pure legal issue” of whether she can return to past relevant work will not offend
the policies of “fairness and judicial economy” that underlie the rule of waldeat 3. Further,

she takes the odd position that the “PFRD inclual@sbuttal” of Plaintiff's argument, thereby
satisfying “the preservation ruleld.

This case provides an exemplar of both wheyrile of waiver exis and why it must be
applied. In Plaintiff's Motion, Plaintiff's counsel omitted an indispensable component of
Plaintiff's argument. By doingos Plaintiff's counsel implicitly conceded that Plaintiff could
return to past relevant work as an ingfmec supervisor, thereby mandating a finding of
nondisability and guaranteeing the failure of Riffia suit. Yet, faced with this quandary,
Plaintiff's counsel declined to seek an agreechedy with opposing counsel, just as he elected
not to move this Court for a form of relief thabuld have allowed both Plaintiff and Defendant
to fully brief a new argument before this Couréview. Instead, through Plaintiff's reply and at
a point in litigation where opposing counsel isgiuded from further argoent without leave of
court,seeD.N.M.LR-Civ. 7.4(b), Plaintiff's counsel advanced t@wvargument that Plaintiff had

no past relevant work as an inspection supervisor.

* This assertion is also misleading. SSR 82-61 is mentiooedherein Plaintiffs Reply. Plaintiff's entire
argument (initiated only in her reply brief) centered rar past relevant work as an inspection supervisor not
comporting with the DOT description for the positidBee infranpote 5. Now in her Objections, she seeks to make
for the first time anadditional argument under SSR 82-@hat Plaintiff's past hevant work constituted a
“composite job.” This too is improperSee United States v. Garfink61 F.3d 1030, 1030-31 (10th Cir. 2001)
(“In this circuit, theories raised for the first time in objections to the magistrate judges are deemed waived.”).
The failure of this attempt will be discusseéta in section VI.

® The relevant section of Plaintiff's Bly is titled “[Plaintiff] Did Not Have Pasork as an Inspector Supervisor.”
Pl.’s Reply 2, ECF No. 24. She argued that Plaintiff'8eduas an inspection supervisor, as described by Plaintiff
during her testimony, were not consistent with the jomsfection supervisor provided by the vocational expert.
See idat 3.



In the Tenth Circuit, “arguments raised for the first time in a reply brief are generally
deemed waived.'United States v. Harrelb42 F.3d 907, 918 (10th Cir. 2011) (citation omitted).
In Stump v. Gatesghe court explained the basis for this “rule of waiver”:

This court does not ordinarily review issues raised for the first time in a reply

brief. The reasons are obvious. tibs the appellee of the opportunity to

demonstrate that the record does not supgomppellant’s faoal assertions and

to present an analysis of the pertinent legal precedent that may compel a contrary

result. The rule also protects thasurt from publishing an erroneous opinion

because we did not have the bigref the appellee’s response.
Stump v. Gate211 F.3d 527, 533 (10th Cir. 2000). In sose@turity cases, “the district court
acts as a first-tier appellate court.Hamilton, 961 F.2d at 1501 (10tRir. 1992) (citation
omitted). Therefore, when reviewing soci&lcsrity cases on appeal, this Court applies the
general rule of waiver for thsame reasons articulatedstump

Here, the rationale ofStump convinces this Court to enforce the rule of waiver.
Obviously, Plaintiff’'s counsel iasking this Court to fta on a new argument without the benefit
of opposing counsel’s respons8ee Stumm11 F.3d at 533. Nevertless, Plaintiff's counsel
appears unaware diis responsibility to cure this litigation failure, arguing as recently as
Plaintiff's Objections that the rule of waiver should be discarded since “Defendant never argued
‘waiver’ nor asked the Court for surreply.” BlLObjs. 3. And, while Judge Fouratt presented a
clear and well-supported recommendation onrfifis new argumentthat recommendation
might well have been enhanced by the benefthefCommissioner’s analysis “of the pertinent
legal precedent that may compel a contrary resuitump 211 F.3d at 533. After all, the
Commissioner and her legal counseé devoted full-time to thediid of social security law,
unlike the district courts.

In addition, this Court shares the Tenthra@it's interest in the accurate and reliable

adjudication of disputesSee id. To allow Plaintiff to propountiew arguments ia reply brief

10



without the benefit of a full deba between the parties cleasyould imperil that interest and
should be permitted only in exceptional circumstarasesupon proper justification. This record
presents neither. The “inadvemnfce]” referenced by Plaintiffsounsel hardly $esfies, and the
citations counsel proffers are inapposite, iatthoth stand for the proposition that the Tenth
Circuit will “not consider an issue r&d for the first time on appeal.See Tele-Commc’ns, Inc.
v. C.ILR, 12 F.3d 1005, 1007 (10th Cir. 199Baigle v. Shell Oil Cq 972 F.2d 1527, 1539
(10th Cir. 1992) (“As a general leuwe refuse to consider argume raised for the first time on
appeal unless sovereign immunity or jurisdintiis in question.”). Neither these cases, nor
Plaintiff's argument, nor the ctinuing conduct of Plaintiff's coure helps persuade this Court
to abandon the rule of waiver. To the contrary, the rule exists to be exercised, in the sound
discretion of the district courts, upon occasi@ugkh as this. The Court deems Plaintiff's
argument that she had no past relevant work asspection supervisor to have been waived.

VI.  THE COURT FINDS NO ERROR IN THE MAGISTRATE JUDGE'S
SUBSTANTIVE FINDINGS

As mentioned above, Plaintifias done little to assistish Court in exercising its
discretion in her favorThat trend has persisted through Riéfis Objections, where rather than
responding directly to Judge Fouratésommendations, Plaintiff has choserag@ainadvance a
new, substantive argument at an impermissikdgestin the litigation. Specifically, Plaintiff
attacks Judge Fouratt's recommemato affirm the ALJ’s finding that Plaintiff could return to
her past relevant work as an inspection superyisut not for reasons discussed in either the
substantive litigation or thenagistrate judge’s PFRDSeePl.’s Objs. 2-5. Rather, Plaintiff
advances the altogether new notion that “[tME clearly identified [Plaintiff's] work for
Bigelow Components as @mposite jobbecause it had ‘significant elements of two or more

occupations[ ]” described in the DOTId. at 5 (emphasis in original)Plaintiff also offers two

11



regulatory citations which she claims support pesition. Unfortunately for Plaintiff, these
citations, and this argumewrit large, merit little of this Court’'s aéntion, as they constitute an
impermissible attempt to introduce a nagument during the objection stage.

Under Tenth Circuit precedent, it is axiomatthat “[i]ssues raisedor the first time in
objections to the magistrate judge’s recommendation are deemed waMadshall v. Chater
75 F.3d 1421, 1426 (10th Cir. 199&®ee United States v. Garfink261 F.3d 1030, 1030-31
(10th Cir. 2001) (“In thiscircuit, theories raised for the firsme in objections to the magistrate
judge’s report are deemed waived.”kee alsdClearOne Commc’ns, Inc. v. Biamp S$Sy&53
F.3d 1163, 1185 (10th Cir. 2011) (sam&pdulhaseeb v. Calboné00 F.3d 1301, 1310 (10th
Cir. 2010) (same)Pevehouse v. Sciban229 F. App’x 795, 796 (10th Cir. 2007) (unpublished)
(finding the “the district court correctly heldah[a petitioner] had waived [an] argument by
failing to raise it before the maggrate”). In a recent social seity case, the Tenth Circuit had
occasion to apply the objection-stage rule of waivThe court explained that even where a new
case had been decided after tHimdi of the plaintiff's brief, “he authorities it relied on were
available when [the plaintiff] filed his brief.Collins v. Colvin 640 F. App’x 698, 700 (10th Cir.
2016) (unpublished) (citations omitted). Consetlye rather than allowing the plaintiff to
propound a new argument with this new authdtitpugh his objections, the Tenth Circuit held
that the plaintiff “could have raised the argumhén his opening brief, and we consider it
waived.” Id.

Pursuant to Tenth Circuit precedent, t@isurt deems Plaintiff's objection to the PFRD
waived to the extent it argues that Plaintiffiast relevant work aan inspection supervisor
represented a composite job. Additionallye t&ourt hereby overrules Plaintiff's general

objection to Judge Fouratt’'s fimd) that Plaintiff had past kevant work as an inspection

12



supervisor. The Court has conductedeanovareview of the record and Judge Fouratt's PFRD,
and even if it were not to consider the entirallémge waived because it was raised for the first
time only in Plaintiff's Reply, it nonethelesnds no error in Judge Fouratt's analysis
concerning Plaintiff's pastelevant work as an inspectionpguvisor, or how he interpreted her
position in light of the DOT. Accordingly, th€ourt will overrule Plaintiff's objections and
adopt the magistrate judge’s PFRD.
VIl.  CONCLUSION

Following itsde novaeview of both the PFRD and thecord, the Court fids no error in
Judge Fouratt’s findingsr recommendations.

IT IS THEREFORE ORDERED that the Commissioner’s Objections to the PFRD
[ECF No. 27] areOVERRULED, and U.S. Magistrate Judgedgory Fouratt's PFRD [ECF No.
26] isADOPTED in toto.

IT IS FURTHER ORDERED that Plaintiff's Motion to Reverse or Remand [ECF No.
18] isHEREBY DENIED, and the Commissioner’s final decisiotHEREBY AFFIRMED .

IT 1S SO ORDERED.

UNITED TESMDISTRICT JUDGE
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