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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JONATHON E. SHULTZ
Plaintiff,

V. 1:16ev-00080LF

NANCY A. BERRYHILL,*

Acting Commissioner athe

Social SecurityAdministration
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on plaintiff Jonathon E. Shultz’s Motion to
Reverse anRemandor Rehearing with Supporting Memorandgiboc. 21), which was fuy
briefedon January 30, 2017ee Docs.25, 28, 29. The parties consented to my entéirnnad)
judgment in this case. Docs. 6, 8,l9avingmeticulously reviewed the entire record and being
fully advised in the premises, the Cofinds that the Administratie Law Judge (“ALJ”)failed
to follow and applySocial Security Ruling 8SR) 83-20in determining Mr. Shultz’s disability
onset date. The CouttereforeGRANTS Mr. Shultzs motion and remandsis case to the
Commissionefor furtherproceedings consistent with this opinion.

l. Standard of Review
The standard of review in a Sociecurity appeal is whether the Commissioner’s final

decisiorf is supported by substantial evidence and whether the correct legal stametards

! Nancy A. Berryhill, the new Acting Commissioner of Social Security, is autoatlg
substituted for her predecessor, Acting Commissioner Carolyn W. Colvin, as ¢hdalafin
this suit. FED. R.Civ. P. 25(d).
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applied. Maesv. Astrue, 522 F.3d 1093, 1096 (10th Cir. 2008). If substantial evidence supports
the Commissioer’s findings and the correct legal standards were applied, the Commissioner’s
decision stands, and the plaintiff is not entitled to relieingley v. Barnhart, 373 F.3d 1116,

1118 (10th Cir. 2004). “The failure to apply the correct legal standard or to provide this court
with a sufficient basis to determine that appropriate legal principles handdieeved is

grounds for reversal.Jensen v. Barnhart, 436 F.3d 1163, 1165 (10th Cir. 2005) (internal
guotation marks and brackets omitted). The Court must meticulously review the et r

but may neither reweigh the evidence nor substitute its judgment for that of the £3oomeni.
Flaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 2007).

“Substantial evidence is such relevant evidence as a rédsoniad might accept as
adequate to support a conclusiomdngley, 373 F.3d at 1118. A decision “is not based on
substantial evidence if it is overwhelmed by other evidence in the recibrith@re is a mere
scintilla of evidence supporting it.I'd. While the Court may not reweigh the evidence or try the
issues de novo, its examination of the record as a whole must include “anythingythat ma
undercut or detract from the ALJ’s findings in order to determine if thetauotmality test has
been met.”Grogan v. Barnhart, 399 F.3d 1257, 1262 (10th Cir. 2005). “The possibility of
drawing two inconsistent conclusions from the evidence does not prevent [the] findings fr
being supported by substantial evidence.&x v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007)
(quotingZoltanski v. F.A.A., 372 F.3d 1195, 1200 (10th Cir. 2004)).

Il. Applicable Law and Sequential Evaluation Process

To qualify for disability benefits, a claimant must establish that he or shmaide “to

engage irany substantial gainful activity by reason of any medically determinalgteqath or

%2 The Court’s review is limited to the Commissiotefinal decision, 42 U.S.C. § 405(g), which
generally is the AL decision, 20 C.F.R. § 416.14&s it is in this case.



mental impairment which can be expected to result in death or which has lasteder ca
expected to last for a continuous period of not less than 12 months.” 42 §&28(d)(1)(A);
20 C.F.R. §8§ 404.1505(a), 416.905(a).

When considering a disability application, the Commissioner is required to wee a fi
step sequential evaluation process. 20 C.F.R. 88 404.1520, 41609&9;v. Yuckert, 482 U.S.
137, 140 (1987). At the first four steps of the evaluation process, the claimant must show:
(1) the claimant is not engaged in “substantial gainful activity;” (2) the elairhas a “severe
medically determinable . . . impairment . . . or a combination of impairmentdidakadasted or is
expected to last for at least one yead (3) the impairment(s) either meet or equal one of the
Listings® of presumptively disabling impairments; (4) the claimant is unable to perform his or
her “past relevant work.” 20 C.F.R. 88 404.1520(a)(4)(i-iv), 416.920(a){))(>rogan, 399
F.3d at 1260-61. If the claimant cannot show that his or her impairment meets or equals a
Listing but proves that he or she is unable to perform his or her “past relevant work,” e burd
of proof shifs to the Commissioner, at step five, to show that the claimant is able to perform
other work in the national economy, considering the claimant’s residual functageadity
(“RFC"), age, education, and work experiente.

[1I. Procedural History

Mr. Shultz was born in 1973, completed two years of college, and has past work
experience as a data entry clerk, store clerk, support technician at a callazehtes,a network

administrator at a schaoAR 28, 177, 207. Mr. Shultzfiled applicatiors for supplemental

320 C.F.R. pt. 404, subpt. P, app. 1.

* Documents 12-1 through 12-15 comprise the sealed Administrative Record (“AR”). When
citing to the record, the Court citésthe AR’s internal pagination in the lower rigind corner
of each page, rather theamthe CM/ECF document number and page.



secuity income(“SSI1”) and disability insurance benef(t®IB”) in January of 2012. AR 177-
89. He alleged disability since May 29, 28Hdie to a herniated lumbar dimed sciatica AR
39, 206. The Social Security Administratioff SSA’) denied higlaims initiallyon May 30,
2012 AR 72-91.TheSSAdenied hislaims onrecongderation on June 7, 2013AR 92-115.
Mr. Shultzrequested a hearing beforeAn]. AR 136-38. On August 5, 2014LJ Donna
Montano held a hearing. AR 36—7ALJ Montano issuether unfavorable decisn on
September 22, 2014AR 18-35.

The ALJ found that Mr. Shultmet the insured status requirements of the Social Sgcurit
Act through December 31, 2010. AR 2At step one, the ALJ found thislir. Shultz had not
engaged in sulantial gainful activity since his alleged onset date of May 29, 20d0At step
two, the ALJ found that Mr. Shultzuffered fromthe following sgere impairments obesity,
herniated lumbar disc, LS4 paracentral disextrusion with mass effect on left Sl nerve root,
and chronic pain disordetd. The ALJ found that Mr. Shultz had the additional severe
impairments of seare depression and anxiety beginning on his established onset date of January
9, 2012.1d. At step three, the ALJ founithat rone of Mr. Shultz’smpairmentsalone or in
combination, met or medically equaled a Listind. Because¢he ALJ found thaMr. Shultz’s
impairmentgdid notmeeta Listing, theALJ assessed Mr. Shultz’'s RFC. AR 25-28. The ALJ
set two separate RFCs for Mr. Shultz: one for the period prior to January 9, 2012, and one for

the period beginning January 9, 2F12d. For the period prior to January 9, 2012, the ALJ

® Mr. Shultzinitially alleged disabilityonsetdates of July 1, 2011, and then August 1, 2009. AR
190-91. He ultimately amended his alleged ondate to May 29, 2010. AR 39.

® To qualify forDIB, a claimant must establish disability on or before his date last insBeed.
20 C.F.R. 88 404.101, 404.120, 404.315. The ALJ found that Mr. Shultz failed to establish that
he was disabled before his date last insured of December 31, 2010, and therefore wdkedot enti
to DIB. AR 30 SSI benefits are not payable until the month following the month in viinéch



found that Mr. Shultz had the RFC to perform a full range of sedentary work. AR 25.
“Beginning on January 9, 2012,” the ALJ found that Mr. Shultz had the RFC to perform less than
a full range of sedentary work, in that he

can stand and/or walk for two hours in an eight-hour workday; sit for six hours in

an eighthourworkday; is limited to occasional climbing, kneelimgouching,

stooping, crawling. He must however, have an option to change positions from

sitting to standing at will; andiould need to take two extra breaks in addition to

usual and customary breaks and lunch; and he would be off task up to 10 percent

of day due to chronic pain or depression.

AR 27.

At step bur, the ALJ concluded that Mr. Shultz was unable to performdssrelevant
work asnetwork administrator, suppdechnician at a call center, data entry clerk or liquor store
clerk. AR 28. At step five, prior to January 9, 2012, and based on an RFC for a full range of
sedentary work, the ALJ found that Mr. Shultz was not disabled under section 204.00 of the
MedicalVocational Guidelies. AR 29. At step five, beginning on January 9, 2012, and based
on an assessed RFC with less than a full range of sedentary work, the ALJ foumeréhaetre
no jobsthatexist in significant numbers in the national economy that Mr. Shultz could perform.
AR 29-30. The ALJ therefore found him disabled at step 5 for the period beginnizgoary
9, 2012. AR 30.

On October 24, 2014, Mr. Shultequested reviewf the ALJ’s unfavorable decisidyy

the Appeals Council. AR 17. Mr. Shultz submitted additional evidence to the Appeals Council,

which the Appeals Council made part of the record. ARBDecember 8, 2015, the Appeals

claimant appliesSee 20 C.F.R. § 416.501. Mr. Shulfiited hisconcurrent claimdr SSlon

January 17, 2012, making February 2012 the first month he was eligible for benefits. AR 184—
89; e also Doc. 25at 6. The ALJappears to use January 9, 2012 as a line of demarcation due
to hermistakenbeliefthat Mr. Shultz protectively fileBoth his DIB and SSI applications on
January 9, 2012; the record shows a protective filing date of January 10, 2012 for DIB, and
January 17, 2012 for SSI. AR 22,177, 184.



Council denied the request for reviehR 1-7. Mr. Shultzimely filed hisappel to this Court
on February 3, 2016. Doc.’1.

V. Mr. Shultz’s Claims

Mr. Shultzraisesfive argumentgor revasing and remanding this cas@) the ALJ
failed to follow and apply SSR 83-20 in determining the ookbts disability,(2) the Appeals
Council failed to properly consider the opinion of Dr. John Vigil, (3) the ALJ failed tonoedo
proper treating physician analysis of Dr. Valerian Gieri’s opinion for thegéefore January 9,
2012, (4) theALJ failed to account for the limiting effects of his severe obesity; (5) thk AL
failed to properly analyze his allegations of pain and other symptoms. Doc. 21 at 2, 9-21.
Because | remand based on the ALJ’s failur®liow and apply SSR 829, |1 do not address the
other alleged errors, which “may be affected by the ALJ’s treatmenisafdbe on remand.”
Watkins v. Barnhart, 350 F.3d 1297, 1299 (10th Cir. 2003).

VI.  Analysis

Mr. Shultz argues that his back pain, depression, and anxiety are ptogigssive
impairments. Doc. 21 at 11. He further asserts that there is “a dearth of mddicahtion in
the record’about the progression of these impairments between May 29, 2010 (his alleged date
of onset) and January 9, 2012 (the date the ALdddum disabled from these impairmenth).
at 11-12. Mr. Shultz argues that the record about the onset of his disabilities is ambiguous, and
that the ALJ therefore erred by failing to call on a medical advisor. Boat 2-3. The
Commissioneresponds that the record is not ambiguous,thatthe ALJwasnot required to

call a medical advisor. Doc. 25 at& lagreewith Mr. Shultz.

" A claimant has 60 days to file an appeal. The 60 days begins running five dagfseafter
decision is mailed. 20 C.F.R. § 416.148%¢ also AR 3.



A. Relevant Law

“The onset date of disability is the first day an individual is disabled as defirtbd Act
and the regulations.SSR 83-20, 1983 WL 31249, at *The ALJ must establish an onset date
of disaility, and“it is essential that the onset date be correctly established and supported by the
evidence.”ld. To be eligble for disability insurance benefits, a claimant must prove that he is
disabled during thperiod he is still insured for disability benefitsl. However, “he expiration
of insured status is not itself a consideration in determining disaibility first begari. Id.

In determining the onset dadédisabilities withnontraumatic origins, the ALJ must
consider several factors: “the applicarallegations, work history, if any, and the medical and
other evidence concernimgpairment severity. Id. at *2. The ALJ should adopt the onset date
alleged by the individual if is consistent with the all of the availal@edence.ld. at *3.

Medical evidencehoweverjs the most important factor in determining the onset, daie the
onset date can never be inconsistent with the medical evidehea.*2.

When the medical evidence does not establish a precise onset date, the ALJ may have to
“infer the onset date from the medical and other evidence that descrhisttrg and
symptomé#ology of the disease procesdd.; see also Blea v. Barnhart, 466 F.3d 903, 909 (10th
Cir. 2006) “With slowly progressive impairments, it is sometimes impossible to obtain medical
evidence establishing the precise date an impairment became disaBl§1g.8320, 1983 WL
31249, at *2.

The regulation provides two examples of situations where it may be necessary to

infer an onset date(l1) in the case of slowly progressing impairment, “when, for

example, the alleged onset and dla¢e last worked are far in the past and adequate

medical records are not availabland (2) when “onset of a disabling

impairment(s) occurred some time prior to the date of the first recorded medical
examinatiory



Blea, 466 F.3d at 909 (quoting SSR 83-20, 1983 WL 3134%3). The onset date selected by
the ALJ must have a “legitimate medical bdsi&ea 466 F.3d at 909, and a “[c]onvincing
rationale must be given for the date selett&&6R 83-20, 1983 WL 31249, at *3.

The Tenth Circuit has held that “where medical evidence of onset is ambiguous] an A
is obligated to call upon the services of a medical advidgles, 466 F.3d at 911 (internal
citations and quotation omitted). “Thus, the issue of whether theeA&d by failing to call a
medical advisor turns on whether the evidenceeonng the onset of [the claimant’s]
disabilities was ambiguous, or alternatively, whether the medical evidearty documented
the progression of his conditiohsld. at 912.“In the absence of clear evidence documenting the
progression of [the dlaants] condition, the ALJ [does] not have the discretion to forgo
consultation with a medical advisbrld. at 911-12 (quotingailey v. Chater, 68 F.3d 75, 79
(4th Cir. 1995)). An ALJ “may not make negative inferences from an ambiguous retoed, ra
[he or she] must call a medical advisor pursuant to SSR 83204t 913.

B. The ALJ erred in failing to apply SSR 83-20, and in failing to consult a
medical advisor.

a. The ALJ erred by not applying SSR 8320.

In this case,ite ALJfound Mr. Shultz disabled as of January 9, 2012. AR 30. Thus, itis
not disputed that Mr. Shultz is currently disabled. What is in dispute is when Mr. Shaltaebec
disabled. See Blea, 466 F.3d at 908—09. Mr. Shultz contends that the ALJ was required to apply
SSR 8320to determine whether his physical and mental impairments were already atliaglisab
level of severity between M&9, 2010 and January 9, 2012. Doc. 21 at 10. The Commissioner
counterghat “[tjhe ALJ reasonably evaluated the record as a whimleluding Plaintiff's
subjective complaints and the very limited medical eviderered reasonably determined that

Plaintiff failed to establish disability prior to his December@@ate last insured.” Doc. 25 at 5.



However, “the issue of whether a medical advisor is required under SSR 83-20 does not turn on
whether the ALJ could reasonably have determined that [the claimant] was b&tdlisefore
[his date last insured].Blea, 466 F.3d at 911 (quotin@rebenick v. Chater, 121 F.3d 1193,
1200-01 (8th Cir. 1997)). And “the expiration of insured status is not itself a consideration in
determining when disability first beganSSR 8320, 1983 WL 31249, at *1. As iBlea, the
Commissioner’s argument thatibstantial evidence supports an ALJ’s fstep sequential
analysis “fails to address the crux of the issugl&a, 466 F.3d at 911Even if there is
substantial evidence supporting the ALJ’s fstep sequential analig, an ALJ cannot “ignore
the clear directives of SSR-&B), which is ‘binding on all components of the Social Security
Administration.”” Id. (citing 20 C.F.R. 8 402.35(b)(1)).h& ALJ erredy failing to applythe
directivescontained in SSR 83-20.

b. Mr. Shultz had slowly progressive impairments.

Mr. Shultz asserts that both his back pain and his mental impairments are slowly
progressive impairments. Doc. 21 at 11. The Commissioner does not challenge thomassert
The medical records show that Mr. Shultz had slowly progressive impairmentseyait to
establish the precise date his impairments became disaB#a&SR 8320, 1983 WL 31249at
*2.

Mr. Shultz testified that he first injured his back at the age of 16, when he was thvolve
in an accident on a three wheelekR 40. Hefurthertestified thatat the age of 19, he
exacerlted his injury by lifting a 5@ound bag of flouwhile working at a pizzeestaurant Id.
(stating that he “turned to [higft and felt something snap and | assume that’'s what throwing

your back is”) Mr. Shultz reported that hipain became progressively worse after he started



caring for his father sometime around 2009,” as he noted amokrenore back spasms and
“grinding” in his back caused Hifting his father. AR 565.

OnMay 25, 2010, Mr. Shultz complained to his medical providécbfonic low back
pain” reporting a history of a motor vehicle accident and a sprain. AR 318. The provider
ordered an x-ray of the lumbar spifel. TheJune 7, 2010 radiology report noted that Mr.
Shultz suffeedfrom “chronic leftsided [sacroiliac]oint pain” and “chronic back pain.” AR
355. The radiology report indicated that Mr. Shultz had “early anterior osteophsgas ve
DISH”® and “mild anterior wedging of T12,” but no “other significant degenerative ckange
“acute abnormalitgs].” Id. Based on the x-ray findings, at his June 29, 2010 follow-up visit,
Mr. Shultz’s provider diagnosed him with muscle strain. AR 317.

Mr. Shultz testified that he did not seek further treatment for his back pain, such as
chiropractic treatmengyntil 2011 becase he wasninsured. AR 40. On June 7, 204&tter a
gap in treatmentMr. Shultz complained to a provider‘tfack pain,” “multiple strains,” and
“pain in center of lower back—for years but recently worse.” AR 314. He alsoaéport
excruciating pain that shoots down his left léd. The provider made a notation of “*2 mnths”
on the record for this visit, but it is unclear if the notatiefiers to the pain in the center of his

lower back, or tdis excruciating leg painld.

8 Osteophyte refers to a bony projection or “bone spur.” Bone Spurs, Diseases ane@ynditi
Mayo Clinic, available at http://www.mayoclinic.org/diseasmsditions/bone-
spurs/basics/definition/con-200244(f&st visitedSept. 22, 201)7 DISH refers to Diffuse
Idiopathic Skeletal Hyperostosis, which is “a bony hardening (calcificatibiigaments in areas
where they attach to [the] spineDISH, Diseases and Conditions, Mayo Cliraeailable at
http://www.mayoclinic.org/disease®nditions/diffuse-idiopathiskeletalhyperostosis/
basics/definitiorton-20024713last visitedSept. 22, 201)7

10



On November 1, 2011, Mr. Shultz was diagnosed with “back pain [with] radiculopathy.”
AR 313. He was advised to resume Flexeril, a muscle relaxant, was advised to continue
stretching at home, and advised to follow up with physical therepyOn December 7, 2011,
Mr. Shultztold his provider that Flexeril did not help, and he was referred for a MRdrand
epidural injection. AR 312. On December 26, 2011, Mr. Shultz had an MRI, which showed

L5-S1 posterior left paracentral disk extrusion with mild inferior extension

as well as mass effect upon te& S1 nerve root; there is also inferior left

neural foraminal narrowing at this level. Clinical correlation is suggested

given the clinical history.
AR 309. On January 26, 2012, Mr. Shultz underwent a CT-guided epidural steroid injection.
AR 324. On February 7, 2012, Mr. Shultz reported to his provider that the epidural injection
“didn’t have much effe¢t and he was having continuous muscle spasms in his back. AR 311.
His doctor administered lidocaine trigger point injections, discontinued ¢xeri| started him
on Bacloferl® and gabapentin, and recomrded traction and a new heilpossible. Id.

On March 10, 2012, Mr. Shultz sdw.Kristen Widmer, for a physical consultative
exam. AR 400-03. On exam, Dr. Widmer found that Mr. Shultz had limited range of motion in
his lumbar spine, and limited ability to do straight leg raises from a supin@poskR 402.

Dr. Widmer opinedhat Mr. Shultz had functional limitations with sitting, walking, and lifting.

AR 403.

® Radiculopathies, commonly causedHeyniated intervertebral discare nerve root disorders
caused byressure on a nerve root. Nerve Root Disorders, Merck Manual Professional Version,
availableat http://www.merckmanuals.com/professional/neurolatjgorders/peripheral-
nervoussystemandmotor-unit-disorders/nerve-root-disordéliast visited Sept20, 2017).

19Baclofen is a muscle relaxant used to relieve “spasms, cramping, and tightmessiefs
caused by medical problems.” PubMedHealth, Micromedex Consumer Medicationdtitor,
available atttps://www.ncbi.nlm.nih.gov/pubmedhealth/PMHTO0009200/?report=délasts
visited Sept22, 2017).

11



On July 14, 2015, Dr. Valerian Gieri, after treating Mr. Shultz for approximawely
months, completed a medical source statement, finding that Mr. Shultz had a maregimi
in hisability to maintain physical effort for long periods without @t&o decrease activity or
pace, or to rest intermittently (i.e-idur segmentsgnd a marked limitation ihis ability to
complete a normal workday and workweek without interruptions from pain or fdiages
symptomsand to perform at a consistent pace without an unreasonable number of rest periods.
AR 46, 513. Dr. Gieri indicated that Mr. Shultz “currently suffers from chronic back @ad,”
that his pain was severecausing sleep disturbances, fatigue, and requiring him to lie down at
regulr intervals. AR 513Dr. Gieri also indicated that Mr. Shultz was unable to maintain
physical effort for long periods without a need to decrease activitgaar, r to rest
intermittently because of pain; he could occasiondtlgnd/or carryless than 20 pounds, and
frequently liftand/or carryess than 10 pounds; could stand and/or \aalkas® hours in an 8-
hour day; must periodically alternate between sitting and standing to relieveangiéor
discomfort and wadimited in lower extremities due fow back pain and sciatica. AR 514.

On February 27, 2015, Dr. John Vigil reviewed the medical records and physically
examined Mr. Shultz. AR 564—71. Dr. Vigil opined that, from at least 2009, Mr. Shultz
impairmentsprecluded him fromaing even sedentary wark

After careful review of the medical record and conducting a consultative

evaluation and functional impairment rating of Mr. Jonathon Shultzmyis

opinion that within a reasonable medical probability that this patient has

moderately severe to severe functional limitations and is severely limiteatin

vocational and avocational activities secondary to his chronic low back pain with
radiculopathy.

It is my opinion that Mr. Shultz’[s] disabilities, including his chronic pain and

comorbid psychiatric conditions preclude his [] performing esegtentary work

on a full-time and sustained basis from at least 2M08.my opinion that Mr.
Shultz has significant depression which is currently untreated and would benefit

12



from a psghiatric evaluation and treatmentlaé depression which is also
significantly contributing to his inability tevork.

AR 568.
c. The onset date of Mr. Shultz’s disability is ambiguous.

The crux of the dispute between the parties is whether the medidahce concerning
the onset of Mr. Shultz’s disabilities was “ambiguous,” or whethale@tly documented the
progression of his conditions See Blea, 466 F.3dat 912. Mr. Shultz argues that the medical
evidence regarding the onsdtdisability fromhis back pain and his mental impairments is
ambiguous.Doc. 21 at 11-12. The Commissioragueghat the evidence prior to December
31, 2010, Mr. Shultz’s date last insured, was “not ambigubesause itfailed to show a
possibility” that Mr. Shultz’s impairments were disabling as of Decei®begP010. Doc. 25 at
7-8 (quotingBigpond v. Astrue, 280 F. App’x 716, 717 (10th Cir. 2008) (unpublished)). The
Courtfinds the medical evidence about the progression of Mr. Shuttpairmentss
ambiguous because it does not “clearly document” the progression of his condiliem 166
F.3d at 912. The Couthereforefindsthat the ALJ erretby failing to call a medial advisor.
Id.

Mr. Shultz arguesand | agreghat his case is factually similar Bbea v. Barnhart, 466
F.3d 903. Doc. 28 at An Blea, the Tenth Circuit concluddtatthe record was ambiguous
under the followingircumstances:

In June 1998, six months before his last-insured date, Mr. Blea appeared not to be

experiencing a significant amount of pain; however, by January 2000,

approximately one year after his lassured date, Mr. Blea exhibited symptoms,

including complaints of pain, difficulty walking, and degenerative changes

present on xays. The condition was advanced enough by February 2000 to

permit a treating physician to diagnose him with “sigaifit posttraumatic
arthritis”

13



Blea, 466 F.3d at 913. Similarly, in Mr. Shultz’'s case, in May and June 2@ seven

months before his last-insured date, Mr. Shultz reported chronic low back pain to hisrprovide
AR 318. By June of 201%jx months after his lastsured date, Mr. Shultz’s doctor noted

“back pain—multiple sprains,” “pain in lower back—for years but recently worsening,” and
excruciating pain down his left leg. AR 314. On December 26, 2011, approximatelyaone ye
after his date last insured, Mr. Shultz finally obtained an MRth revealed a herniated disc
and a disc extrusion. AR 309. The ALJ found that Mr. Shultz’s herniated lumbar disc, L5-S1
left paracentral disc extrusion with mass effect on left SI nerve roothaonic pain disorder

had been severe impairments silday 2010, and had reached a disabling level starting on
January 9, 2012. AR 25, 27. The ALJ, however, failed to set forth a “legitimate medical ba
or a “convincing rationale” for the onset date she selected, as requiBtebland SSR 83-20.

See Blea 466 F.3d at 9095SR 8320,1983 WL 31249at *3.* And, as irBlea, there are no
medical records for the six months prior to the date last insured—here June 29, 2010 to

December 31, 2010. Because the medical record is silent for a critical perio8) e fthe

X The ALJ similarly failed to set forth a “legitimate medical basis” or a “convincitionale”

for the onset date as connected to Mr. Shultz’'s mental disabilities. A megidlfrem May
2010 indicates that Mr. Shultz had a “history of anxiety.” AR 376. The ALJ found that Mr.
Shultz only had the impairments of se® d@ression and anxiety beginning on January 9, 2012
(the date she selected as his established onset date). AR 25. The prinoaryheedd J gave

for finding his mental impairments did natiit him prior to his date last insured (December 31,
2010) is that Mr. Shultz had “no real treatment for a mental health impairment pther to
expiration of his insured status.” AR 26. However, the ALJ found Mr. Shultz disabled as of
January 9, 2012 adpite the fact that the first documented treatment for mental health
impairments she notes did not occur until March 2082 AR 28 (citing AR 419-22). The

Court is thus left to conclude that the ALJ determined that Mr. Shultz was disabledbasiafy

9, 2012 primarily based on his back impairments. The limitations in the RFC for tbé peri
beginning on January 9, 2012 primarily stem from Mr. Shufihysical impairments, with the
exception of the need to take extra breaks “due to chroniopa@pression.” AR 27

(indicating that extra breaks would be needed for either impairment).

14



ALJ should have called a medical advisor to assist in making reasonable inferdieas466
F.3d at 913.

The Commissioner argues thigdea is factually distinguishabl&éom this caseShe
argues thain Blea, the claimant did not seek any medical treatment during thredi&h period
that included his date last insured, wheredhigcase there are records from before and after
December 2010 (his date last insured), and these records fail to show Mr h&@dudizy
functional limitations beyond those found by the ALJ. Doc. 25 at 7. The Commissiones arg
that the medical records before the date last insured in Mr. Shultz’s capéy/Riled to
demonstrate that any physical or mental impairment resulted in any functional limitayamslb
those found by the ALJ.1d. Mr. Shultz resporglthat the ALJ in thisase, like the ALJ iBlea,
impermissibly drew inferences froalack of treatment. Doc. 28 at 2. Mr. Shultz argues that
ambiguity does not result only from a lack of treatment recddisat 2-3. He asserts that
medical records themselves can be ambiguous, and he emphasies Treatth Circuit has held
that “an ALJ may not make negative inferences from an ambiguous record; trathet call a
medical advisor pursuant to SSR 83-20d’ at 3(quotingBigpond, 280 F. App’xat 717). Mr.
Shultzis correct

In finding Mr. Shultz not disabled prior to his date last insured, Bea) the ALJ drew
inferences from the ambiguous medical record which wesereasonable because they [did]
not necessarily flow from the factsBlea, 466 F. 3d at 912. Therefore, the ALJ’s inferences are
insufficient to support her conclusion that Mr. Shws not disabled from his impairments
prior to his date last insed In rejecting Mr. Shultz’s alleged onset date, the ALJ stated that

In terms of theclaimants alleged back impairemt, the evidence shows no

treatment for a bac&ondition prior to tk claimant date last insuredThe

record shows only treatmerits unrelated illnesses and/or visits that were routine
in nature (Exhibits IF and 2F).

15



While treatment notes show that the claimant did complaiaci pain on May

25, 2010, he was diagnosed only with a muscle strain and was advised only to use

heat andstretch, ancttempt to get into some form of physical therapy (Exhibit

IF/26). The claimant did not seek afiyther treatment for his back until June 7,

2011, well after his date last insurdde indicated athat time thathe pain has

existed for yearsui has been worsening only over the last two months (Exhibit

IF/22).

AR 26.

The Commissioner argues that Mr. Shultz failed to provide “evidence supporing an
disabling limitations’before Decembe31, 2010 (his date last insured) because “his [May 25,
2010]physical examination was gendyalnremarkable” and because the June 7, 204@y of
his back revealed ‘no acute abnormality.” Doc. 25 guoting AR 318, 355)While the
Commissioner is correct thiéte xray did not detect his herniated lumbar disc, or his left
paracentral disextrusion, “[plain X-rays dont detect herniated disks, but .may be performed
to rule out other causes of back pain, such as an infection, tumor, spinal aliggsuesor a
broken bone.” Mayo Clinic, Herniated djsiailable at http://www.mayoclinic.org/diseases
conditions/herniated-disk/diagnosgreatment/diagnosis/dx@0271257 (last visited Sept. 22,
2017} see also National Institutes of Health, Nationalsiitute of Neurological Disorders and
Stroke, Low Back Pain Fact Sheetvailable at https://www.ninds.nih.gov/Disorders/Patient-
CaregiverEducation/FacBheets/LowBackPainFactSheet (last visited Sept. 13, 2017 {
ray is often the first imagintgchnique used to look for broken bones or an injured vertebra. X-
rays show the bony structures and any vertebral misalignment or frachafesissues such as
muscles, ligaments, or bulging discs are not visible on conventiaagbx). Mr. Shultz’s

providers did not find the root of his back pain until December 26,,2@i4n an MRI revealed

L5-S1 posterior left paracentral disk extrusion with mild inferior extension
as well as mass effect upon the left S1 nerve root; there is&dsor left
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neural foraminal narrowing at this leveClinical correlation isuggested
given the clinical history.

AR 309. Thus, Wile providers did not detect Mr. Shultz’s herniated disc and disc extrusion
until December 26, 2011—approximately omawafter his date last insuredimécember 31,
2010—the ALJ herself found that he had suffered from these impairments sinceged aliset
date. See AR 25 (listing “herniated lumbarist” and “L5-S1 paracentral disextrusion with
mass effect on left SI nerve root” and “chronic pain disordeseasrampairmentsprior to the
January 9, 2012 established onset date); AR 26 (finding that these medically détermina
impairmentgeasonablyouldbe expected toauise the alleged symptoms).

The ALJ primarilyfound Mr. Shultz not disabled prior to January 9, 2012 because she
concluded that “the evidence shows no treatment for a back condition prior to [hisktate la
insured.” AR 26. The ALJ noted that after his May 25, 2010 visit, Mr. Shultz did not seek any
further treatment for his back until June 7, 2011, “well after his date last insucedfowever,
“lack of treatment for an impairmedbes not necessarily mean that the impairment does not
exist or impose functional limitatioris Grotendorst v. Astrue, 370 F. App’x 879, 883 (10th Cir.
2010) (unpublished)Further the ALJ “must not draw any inferences about an individual’
symptoms and their functional effects from a failure to seek or pursuaregdical treatment
without first considering any explanations that the individual may provi8&R 967p, 1996
WL 374186, at *7-> Mr. Shultz testified that he did not seek further treatment for his back pain
during 2010 because he was uninsured at that time. ARHE®fact that “[t]he individual may

be unable to afford treatment and may not have access to free codowmedical services” is a

12 3SR 967p wassupersedetly SSR 163p, 2016 WL 1237954, on March 24, 2016.
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legitimate explanation fdack of treatment® SSR 967p, 1996 WL 374186, at *8lt is not
clear, howeverthat the ALJ consideredr. Shultz’s lack of insurance, and howis impacted
his ability to access care.

In addition, the ALImpermissiblydrew inferences from MShultz’s June 7, 2011
medicalrecord which do not necessary flow from that recdrde ALJstatedthat at his June 7,
2011 appointment, Mr. Shultz indicated “that the pain has existed for years but has been
worseningonly over the last two months.” AR 26 (emphasis added). Mr. Shultz’s June 7, 2011
medical record, however, is ambiguous. At that visit, Mr. Shultz complained of “back pain,”
“multiple strains,” and “pain in center of lower back, for years but recerige.” AR 314. He
also reported excruciating pain that shoots down his leftlglt is unclear whether the
record’snotation of “*2 mnths” refers to the pain in the center of his lower back, or his
excruciating leg painld.** Consultative examinddr. Widmernoted on March 10, 201fhat
Mr. Shultz reported “pain has been progressing over the years and in July of 20X |cafter
road trip,[he] developed sciatica in the left leg.” AR 400his would support reading the “*2
mnths” notation as referencing his sciatictheathan the ALJ’s reading that all of Mr. Shultz’s
pain had “only” been worsening for the past two months. In addition, at the hearing, Mz. Shul

testified that his pain gradually worsened over time. AR&@nedical record from December

13 A provider record on April 26, 2010 confirms Mr. Shultz’s loss of insurastegingthat he
had a history of taking Lisinopril for his hypertension until he “lost insurance.” AR BIt9.
Shultz testified that he was in the University of New Mexico’s healthmargram for low-
income patients, but it is unclear how Mr. Shultz’s lack of insurance impacted liistabi
access medical care, and the ALJ did not discuss the issue. AR 42. While theheasrthat
Mr. Shultz was able to access some medical care in 204 @ncleawhether the cost of care
was a barrierSee AR 317109.

4 Mr. Shultz asserts in his brief that the record says “shoots down [left] degogating [for] 2
months.” Doc. 21 at 7. The Commissioner asserts in her brief that Mr. Shultzdefhower
back pain that he said he had experienced ‘for years butlseagmse [in the last] two
months.” Doc. 25 at 2.
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8, 2011 notes that Mr. Shultz’s “pain [increased] over years.” AR 323. Mr. Shultz’s brother
stated in a sworn letter that he “observed a notable diminished functionality” dua o
2006 or 2007. AR 518. Frank Breyer, a friend of Mr. Shslited in a sworn letter that he first
noticed Mr. Shultz had dramatic limitations from pain during a fishing weekend in 2008. AR
525. Finally, athis appointment with Dr. John Vigil, Mr. Shultgported that his “pain became
progressively worse afteelstarted caring for his father sometime around 2009,” as he noted
more and more back spasms and “grinding” in his back caused by lifting his father. AR 565.
Whether Mr. Shultz’s pain had been progresly worseningfor only a few monthsr for
severdyears is critical tahe outcome of this case. The ambiguous June 7,@@édlical record,
on which the ALJ heavily relied, contributes to the ambiguity surrounding the onsetf dAt.
Shultz’s disabilities.

Finally, the Court notes that on appéahas the benefit of an assessiby Dr. Vigil.
AR 564-71. In this assessment, which was provided only to the Appeals Council, not to the
ALJ, Dr. Vigil opines that “Mr. Shultz’[s] disabilities, including his chronic paia @omorbid
psychiatric conditions preclude his [] performing even sedentary work ontarfaland
sustained basis from at least 2009.” AR 568. While the ALJ did not have the benefit of this
assessment, the Court notes that the assessment further undermines the MSidrstEause it
relates to the relevant time period, and creates further ambiguity aboute’Sonset date.
On remand, the ALJ must address Mr. Vigil’'s opinion, as it ieguart of the medical record.
SeeBlea, 466 F.3d at 913.

VI.  Conclusion

The ALJ erredby failing to apply SSR 83-20, and by failing to consult a medical advisor

to establish an onset daiedisability. The Courtemand so that the ALJ caremedy this error
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IT IS THEREFORE ORDEREDhat Plaintiff's Motion to Reverse arlikemand for a
Rehearing (Doc. 9lis GRANTED.
IT IS FURTHER ORDEREDRNhat the Commissioner’s final decision is REVERSED, and

this case is REMANDED for further proceedings in accordance with thisoopi

ra Fashl g
nited States Magistrate Judge

Presiding by Consent
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