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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

MARCUS H. SANDERS,
Raintiff,
V. CV16-82WPL
CAROLYN W. COLVIN,
Acting Commissioner of the

Social Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER

Marcus Sanders applied for a period of Hity and disability insurance benefits
(“DIB") on December 24, 2011, alleging disability beginning on April 30, 2002, based on
cervical degenerative disc diseaskronic migraines, generalizedhxiety disorder, numbness in
the arms and hands, and atibri (Administrative Record “AR” 92-93.) After Sanders’s
application was denied at all maistrative levels, he filed ghinstant motion to remand. (Doc.
13.) The Commissioner of the Social Securitymistration (“SSA”) filed a response (Doc. 20)
and Sanders filed a reply (Doc. 2Epr the reasons explained bg|d grant Sanders’s motion to
remand and remand this case for further adminig&gtioceedings consistent with this Order.

STANDARD OF REVIEW

When the Appeals Council denies a clait’a request for review, the Administrative
Law Judge’s (“ALJ") decision ishe SSA’s final decision. In véewing the ALJ’s decision, |
must determine whether it is supported by sutigthevidence in theecord and whether the

correct legal standds were appliedMaes v. Astrue522 F.3d 1093, 1096 (10th Cir. 2008).
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“Substantial evidence is such relevant evideaga reasonable mind might accept as adequate to
support a conclusion.Langley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004) (quotation
omitted). A decision is not based on substantial evidence if other evidence in the record
overwhelms it or if there is a meseintilla of evidence supporting idamlin v. Barnhart 365
F.3d 1208, 1214 (10th Cir. 2004). Substant@alidence does not, however, require a
preponderance of the evidend®S. Cellular Tel. of Greater Tulsa, L.L.C. v. City of Broken
Arrow, Okla, 340 F.3d 1122, 1133 (10th Cir. 2003). | morgticulously examine the record, but
| may neither reweigh the evidence nor subiitmy discretion for that of the Commissioner.
Hamlin, 365 F.3d at 1214. The Court may reversd eemand if the ALJ failed “to apply the
correct legal standards, or to shas/that she has done so . .Winhfrey v. Chater92 F.3d 1017,
1019 (10th Cir. 1996).
SEQUENTIAL EVALUATION PROCESS

The SSA has devised a five-step sequential evaluation process to determine disability.
See Barnhart v. Thomas40 U.S. 20, 24 (2003); 20 C.F.8404.1520(a)(4) (2016). If a finding
of disability or nondisability is directed any point, the ALJ will not proceed through the
remaining stepsThomas 540 U.S. at 24. At the first three steps, the ALJ considers the
claimant’s current work activity, the medical seie of the claimant’s impairments, and the
requirements of the Listing of Impairmeng&ee20 C.F.R. § 404.1520(a)(4), & Pt. 404, Subpt.
P, App’x 1. If a claimant's impairments areot equal to one of those in the Listing of
Impairments, then the ALJ proceeds to the firsthoée phases of step four and determines the
claimant’s residual funathal capacity (“RFC”).SeeWinfrey, 92 F.3d at 1023; 20 C.F.R.
§ 404.1520(e). The ALJ then determines the physicdlmental demands of the claimant’s past

relevant work in phase two e fourth step and, ithe third phase, comapes the claimant’s



RFC with the functional requiremenbf his past relevant work tee if the claimant is still
capable of performing his past wotkee Winfrey92 F.3d at 1023; 20 C.F.R. § 404.1520(f). If a
claimant is not prevented from performing histpaork, then he isot disabled. 20 C.F.R.
8 404.1520(f). The claimant bears the burden of pooothe question of disability for the first
four steps, and then the burden of prebifts to the Commissioner at step figee Bowen v.
Yuckert 482 U.S. 137, 146 (1987)albot v. Heckler814 F.2d 1456, 1460 (10th Cir. 198I7).
the claimant cannot return toshpast work, then the Commissiortears the burden, at the fifth
step, of showing that the claimant is capatigerforming other job®xisting in significant
numbers in the national econon§ee Thoma$H40 U.S. at 24-25ee also Williams v. Bowen
844 F.2d 748, 750-51 (10th Cir. 1988) (discussing the five-step sequential evaluation process in
detail).
FACTUAL BACKGROUND

Sanders is a forty-nine-year-old man wéhhigh school educatioand a certificate in
automotive technology. (AR 92, 220.) Sandenas disability beginning on April 30, 2002,
based on cervical degentva disc disease, chronic mignas, generalized anxiety disorder,
numbness in the arms and hands, and arthritR.93\) Sanders alleges, among other things, that
he suffers from anxiety, predating kiate last insured of December 31, 2002.

| do not address everything in the record, but rather target my factual discussion to the
facts necessary to the disposition of this case.

In a Progress Note dated November2805, treating physician Amy Schmidt, M.D.,
noted that Sanders had longstanding socialeanx{AR 463.) Dr. Schmidt continued serving as
Sanders’s treating physician and completedesd medical statements on July 28, 2014. Dr.

Schmidt filled out a Medical Assessment ofilkp to Do Work-Related Activities (Physical),



which directed her to “consider [Sanders’s] neatlihistory and the chronicity of findings as
from 2002 to current examination.” (AR 391 (empisaemoved).) Dr. Schmidt also completed a
Medical Assessment of Ability to Do Work-Reddt Activities (Non-Physical), in which she
found that Sanders has marked limitations maiirtg attention and caentration for extended
periods; performing activities within a scheduhaaintaining regular attendance, and being
punctual within customary tolerance; maintagn physical effort fo long periods without
needing to decrease activity or pace or tst iatermittently; sustaining an ordinary routine
without special supervision; working in proximity or in coordination with others without being
distracted by them; and completing a normalkday and workweek without interruptions from
pain or fatigue based symptoms; and perfagrat a consistent paed@thout an unreasonable
number and length of restnads. (AR 392.) Additionally, DrSchmidt assessed that Sanders
has slight limitations making simple work-related decisiolas) (

The ALJ held a hearing on August 22014, at which Sanders, represented by an
attorney, testified, as well as Sanders’s wiid an impartial vocational expert (“VE”). Sanders
testified that, prior to December 31, 2002, kpezienced anxiety when around others and that
he had “severe problems with . . . authorityl dhe judging of [his] physical limitation.” (AR
71.) Sanders stated that he begaking anti-anxiety medicatian 1998 after itwas prescribed
by his neurologist, Dr. Shibuyand later by treating physician rffence Reagan, M.D. (AR 72,
79-80.)

The VE testified that a person like Sandevho was limited to sedentary work with no
overhead reaching, would be able to find otherkwbased on the VE’s experience. (AR 89.) In
response to a question from Sanders’s attortiey VE stated that person like Sanders, who

was limited to sedentary work and experiencedketd limitations in maintaining concentration



and attention or performing activities withirsehedule—meaning that the person would be off-
task 12% of the day—would not ladle to find employmentid.)

After the ALJ issued her decision, but befdhe Appeals Counciksued its decision,
Sanders visited Emily Driver Moore, Ph.Dor a psychological evaluation on September 25,
2015. (AR 7.) Dr. Moore reviewed records rfroSanders’s current treating physician, Amy
Schmidt, M.D., his previous treating phyait, Terrence Reagan, M.D., and additional
physicians, including, Carlos Esparza, M.D.wadd Alter, M.D., Robin Hermes, M.D., and
Claude Gelinas, M.D.Iq.) In addition to reviewing recosg Dr. Moore conducted a clinical
interview, a mental status examination, the Mealt Cognitive Assessment, the Beck Depression
Inventory, the Generalized Anxiety Disorde7-Questionnaire, and tH&ersonality Assessment
Screener. (AR 14.) Based on all of this infotima, Dr. Moore diagnosed Sanders with chronic
post-traumatic stress disorder (“PTSD”), provisiosacial anxiety disorer, rule out bipolar
disorder II, antisocial and/doorderline personality features, and chronic daily headaches by
history. (AR 16.) Dr. Moore w& on to conclude that

[i]t is clear from his history that MrSanders’ job performance was negatively

affected by his reactivity to authty, his aggressivebehavior, and his

interpersonal distrust arbstility long before his cervical fusion surgeries. . . .

His psychiatric difficulties . . . appear twave impaired his ability to function

adequately in an employment setting long before [2001], as evidenced by his . . .

being terminated from every subsequeosition he held due to interpersonal

conflicts and resistance to authority. . . appears that his anxiety symptoms have
worsened over the years, possibly exaatrd by the accumulating challenges of
chronic physical pain . . ..

(AR 17 and Doc. 13 Ex. 1 (missinggel11 of Dr. Moore’s report).)
Dr. Moore completed a Medical AssessmehtAbility to Do Work-Related Activities

(Mental) on October 24, 2015, that considered Sanders’s “medical history and the chronicity of

findings as_from 2002 to current examinatiofXR 19-20 (emphasis in original).) Dr. Moore




assessed Sanders with slightitations understanding and remembering very short and simple
instructions, carrying out verghort and simple instruots, making simple work-related
decisions, and being aware of normal hazards and taking adequate precddi)dise @ssessed
Sanders with moderate limitations rememberiogations and work-lie procedures, asking
simple questions or requesting assistance,rasponding appropriately to changes in the work
place. (d.) Finally, Dr. Moore assessed Sandernshwnarked limitations understanding and
remembering detailed instructions, carrying out detailed instructions, maintaining attention and
concentration for extended periods of timetf@ening activities within a schedule and being
punctual and maintaining regulattendance within customary tod@ce, sustaining an ordinary
routine without special supeasion, completing a normal wkday and workweek without
interruptions from psychologically based symptaamnsl performing at a consistent pace without
an unreasonable number and length of rest periateyacting appropriately with the general
public, accepting instructions anelsponding appropriately to criisen from supervisors, getting
along with coworkers or peers twout distracting them or exsiting behavioral extremes,
maintaining socially appropriateehavior and adhering to $ia standard of neatness and
cleanliness, traveling in unfamiliar places orngspublic transportation, and setting realistic
goals or making plans independently of othdrs) (
THE ALJ AND APPEALS COUNCIL 'S DECISIONS

The ALJ issued her decision on Ger 27, 2014, and found that Sanders was not
disabled prior to Decembe3l, 2002. (AR 46.) The ALJ clarified from the outset that her
analysis focused on the period from April 2002—the alleged onset date—through December
31, 2002—Sanders’s date last insurAR 38.) At step one, th&LJ found that Sanders had no

substantial gainful actity after his alleged et date. (AR 40.) At step, the ALJ determined



that, prior to December 31, 2002, Sanders suffereth the severe impairments of status post
fusion at C5-C6 with eventual non-union and chronic headach&3. The ALJ further
determined that Sanders’s alleged anxiety desowhs not a medically determinable impairment
during the period at issuand could not be consiged in the disability determination, in part
because the record contains no mention ofeyuntil 2013. (AR 41.) At step three, the ALJ
concluded that Sanders did notveaan impairment or combination of impairments that met or
equaled a Listing.q.)

The ALJ then found that Sanderetained the RFC to perform sedentary work, except
that he could never engage in overhead reachishy.f making this finding, the ALJ reviewed
Sanders’s testimony, noted that there is miniaigéctive medical evidence from the period at
issue, and summarized those records. (AR43]) The ALJ gave ffittle weight” to Dr.
Schmidt’s opinion because “it was given over eleyears after the period at issue.” (AR 44.)
Based on this RFC, the ALJ concluded that Samdeuld not perform any of his past relevant
work. (AR 45.) Finally, relying on the VE’s testimony that a person such as Sanders who was
limited to sedentary work with no overhead t@ag could find other work, the ALJ determined
that Sanders could perform otheork in the economy (AR 486), and, therefore, was not under
a disability prior taDecember 31, 2002 (AR 46).

The Appeals Council denied Sanders’s esgufor review on January 10, 2016. (AR 1.)
The Appeals Council reviewed the evidence fromNdoore and found that it was about a later
time and therefore did not affect the Atdlecision through December 31, 2002. (AR 1-2.)

DISCUSSION
Sanders argues that, among other erroes,AbJ improperly rejeted the opinion of

treating physician Dr. Schmidt and that thpp&als Council erred by ifeng to consider the



evidence from Dr. Moore as pertinent, rendeting ALJ’'s decision unsupported by substantial
evidence. The parties agree that Dr. Schmidind was, as early as 2004, Sanders’s treating
physician. Because | agree with both of thesend of error, | find that the Commissioner
committed legal error as described below and do not reach any additional claims of error.

When confronted with thepinion of a treating physiaa an ALJ must complete a
sequential two-step procefs evaluating that opiniorKrauser v. Astrue638 F.3d 1324, 1330
(10th Cir. 2011). First, the ALJ must decidéhether a treating dom’s opinion commands
controlling weight.Id. A treating doctor’s opinion must be acded controlling weight “if it is
well-supported by medically acceptable clinicall@poratory diagnostic techniques and is not
inconsistent with other subsitzal evidence in the recordld. (citing Watkins v. Barnhart350
F.3d 1297, 1300 (10th Cir. 2003) (applying S$82p, 1996 WL 374180, &2 (July 2, 1996)).
If a treating doctor’s opinion does not meet thisgtad, the opinion is stifintitled to deference
to some extent as determined untlex second step of the proceksk.In this seond step, the
ALJ must determine the weight to accord tineating physician by analyzing the treating
doctor’s opinion against the seaefactors provided in 20 E.R. § 404.1527(c) and must “give
good reasons, tied to the factors spedif . ., for the weight assignedd. According an opinion
little weight is tantamounto rejecting the opinionSee Chapo v. Astrué82 F.3d 1285, 1291
(10th Cir. 2012) (equating “according little weigiaf’ with “effectively rejecting” a medical-
source opinion).

Sanders contends that the ALJ failedctmduct the controlling weight analysis under
Krauserand impermissibly collapsed the two-step gsialinto a single sge (Doc. 13 at 18-19.)
The ALJ’'s only discussion regarding Dr. Schmidtjsinion is that she ga the opinion little

weight because it was rendered more than a dedtateSanders’s datedtinsured. (AR 43-44.)



After determining that Dr. Schmidt’s opiniamas not entitled to controlling weight, the
ALJ was required to apply the factors in 26®R. 8§ 404.1527(c) to determine how much weight
to give the opinion. These factors include the examining relationship; 2) the treatment
relationship, including lengt frequency, and nature of the tedaship; 3) supportability of the
opinion with medical evidence; 4) consistencytloé opinion with the record as a whole; 5)
specialization of the physician; and 6) othactbrs brought to the ALJ’s attention. 20 C.F.R.
8 404.1527(c). While the Commissioner is correct thatALJ is not requed to discuss every
factor in every caseQldham v. Astrue509 F.3d 1254, 1258 (10th Cir. 2007), the ALJ is
required to consider every factdilere, the ALJ discussed nonetbé factors and it is unclear
whether she considered them.

“[A] treating physician may provide a retrospegetdiagnosis of a claimant’'s condition.”
Potter v. Sec’y of Health & Human Ser@05 F.2d 1346, 1348 (10thrCL990). Dr. Schmidt
began treating Sanders no later than 2004, purportgve reviewed records from Sanders’s
previous treating physician, and notes early on 8satders had been treated for social anxiety
disorder for quite some time prior to theiedatment relationship. Additionally, Dr. Schmidt’s
opinion contains a retrospective analysis, adexced by the direction to consider Sanders’s
impairments from 2002 forward.

Under these circumstances, and in light & &LJ's failure to analyze even one of the
requisite factors, | find that the ALJ committed legal error by failing to adequately apply the
treating physician analysis laid outkmauserand failing to provide good reasons for the weight

assigned to Dr. Schmidt’s opinion.



While the ALJ’s failure to pyperly conduct the treating physai analysis with respect
to Dr. Schmidt is sufficient, iitself, to remand the case, | aladdress the issue of Dr. Moore’s
opinion, as it may helpful on remand.

When the Appeals Council evaluates whetther ALJ’'s decision is supported by “the
weight of the evidence currently of record,” @0F.R. § 404.970(b), it must consider whether the
newly submitted evidence is “new,” “neatal,” and “chronologically pertinent. Threet v.
Barnhart 353 F.3d 1185, 1191 (10th Cir. 200Byauser, 638 F.3d at 1328. Evidence is “new”
when it is not “duplicative or cumulative,” “mateliavhen “there is a reasonable possibility that
[it] would have changed the outcome,” and ‘@mwlogically pertinent” whn it “relates to the
period before the ALJ’s decisionThreet 353 F.3d at 1191. “If the Appeals Council fails to
consider qualifying new evidence, the caswmuwd be remanded for further proceedings.”
Chambers v. Barnhart389 F.3d 1139, 1143 (10th Cir. 2004)t¢eation removed) (quotation
omitted).

The medical source statements filled out by Boore all clearly request an evaluation
from 2002 forward. Dr. Moore’s report indicatédsat she reviewed records from Sanders’s
treating physicians, going back before 2002. Indtatement, Dr. Moore writes that Sanders’s
“psychiatric difficulties . . . appear to have inmga his ability to function adequately in an
employment setting long before [2001]” and/@avorsened over the years. (AR 17 and Doc. 13
Ex. 1 (missing page 11 of the Report).)

Dr. Moore’s opinion meets the three parttehe evidence is new—there are no other
psychological statements in the record; tha@we is material—Dr. Moore’s opinion could

establish that an anxiety disorder was a sewsgdical impairment prioto 2002 and must be
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included in his RFC; and the evidence is chrogmally pertinent—the instructions and record
review clearly indicate that Dr. Mooredgpinion dated at leagas early as 2002.

The Commissioner’'s argument against consitien of Dr. Moore’s opinion is that the
opinion has no bearing on Sanders’s condition pridnigalate last insured. As discussed above,
this argument is not persuasive.

The Appeals Council committed reversible error by failing to consider Dr. Moore’s
opinion.

CONCLUSION

The Commissioner’'s decision in this case reversed and remanded for further
proceedings consistent with this Order. discussed above, the ALJ committed legal error by
failing to properly apply the treating physicianadysis to Dr. Schmidt’'s opinion, and the
Appeals Council erred by failing to considee thualifying new evidence submitted from Dr.
Moore. On remand, the ALJ will consider Drobte’s statement and will analyze Dr. Schmidt’s
opinion in accordance witkrauser.

It is so ordered.

-l PO
/z’\f\k%mv\ { (\ A n..r.d\
William P. Lynch
United States Magistrate Judge

A true copy of this order was served

on the date of entry--via mail or electronic
means--to counsel of record and any pro se
party as they are shown on the Court’s docket.

11



