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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

MARY LOUISE MONTOYA,
Plaintiff,

V. Civ. Nel i GJF

CAROLYN COLVIN, Acting

Commissioner aheSocialSecurity

Administration

Defendant.
ORDER
THIS MATTER is before the Court on Plaintsf*Motion to Reverse andRemandto

Agency for Rehearing, With Supporting MemoranduffMotion”), filed on August 5 2016
ECF No. 24. The Commissioner respondeddatober 72016 ECF No. 25 Plaintiff replied
on October 21, 2016. ECF No. 268Having meticulously reviewed the entire receaumd the
parties’ pleadingsthe Courtfinds that Plaintiffs Motion is not well taken and that the
Administrative Law Judge’$*ALJ’s”)’s ruling should beAFFIRMED . Therefore, and for the
following reasons, the Court wiDENY Plaintiff's Motion.

l. BACKGROUND

Plaintiff was born on Februag; 1%62, in Albuquerque, New MexicoAdministrative R.

(“AR”™) 201-02. She graduated from high school and obtained additional vocational training as a
nurse’s assistant, phlebotomist, and teacher’s assistant. AR 239. In thielastdars, she
reported working as both a clerk and an educational assistant. AR 240. As a clexssistexl

individuals with completing food stamp applications, did computer checks to véeefy t

gualifications for food assistance, handled filing, and engaged in miscellanGoesvairk. AR
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254. As a teaching assistant, she spent her time entirely in the classroom cassistithe
instruction of students. AR 255.

Plaintiff filed an application for Disability Insurance Benefit®IB”) and Supplemental
Security Income (“SSI”plleging disability beginningn July 1, 2012due tofiboromyalgia, back
pain, and depressionAR 87. The Social Security Administration (“SSA”) denied Plaintiff's
application initiallyon January 25, 2013, and upon reconsideratioMay 9, 2013 AR 87-98
125-36. At herrequest, Plaintiff receivedde novdhearingbefore ALJAnn Farrison March 25,
2014 at which Plaintiff her nonattorney representativeand a vocational exper(*VE”)
appeared AR 61-84. OrSeptember 26, 2014, the ALJ issued her decision, firttetgPlaintiff
was not disabledithin the meaning of th8ocial SecurityAct (“the Act”). AR 42-56. Plaintiff
submitted additional medical evidence to the SSA Appeals Councilt Hatlined review on
January 11, 2016AR 8-33 As a onsequece, the ALJ’s decision became the final decision of
the Commissioner. 20 C.F.R. § 422.210(a) (2016).

Plaintiff timely filed her appeal with the U.S. District Court on February 18, 20EGF
No. 1.

. PLAINTIFF'S CLAIM S

Plaintiff advances thregrounds for relief. First, she argues that the ALJ failed to
develop the record. Pl.’'s Mot-8 ECF No. 24. Nexshe averghat the ALJ failed to properly
weigh the opinion of three different healhoviders Id. at 1014. Lastly,she contends the
ALJ’s “step five” decision is not supported by substantial evidddcat 1417.

Il APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a claimant’s request for review, the ALJ sodecis



becomes the final decision of the agehc{fhe Court’s review of that final agency decision is
both factual and legal. See Maess. Astrue 522 F.3d 1093,1096 (10th Cir. 2008) (citing
Hamiltonv. Sec’yof Health & HumanServs. 961 F.2d 1495,1497-98 (10thCir. 1992)) (“The
standard of review in a social security appeal is whether the correcttyddisls were applied

and whether the decision is supported by substantial evidence.”)

The factual findings at the administrative level are conclusiveufiported by substantial
evidence.” 42 U.S.C. 8§ 405(dR012) *“Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusamgley v. Barnhart373
F.3d 1116, 1118 (10th Cir. 2004)amlin v. Banhart, 365 F.3d1208, 1214 (10th Cir. 2004);
Doyal v. Barnhart 331 F.3d 758, 760 (10th Cir. 2003). An ALJ’s decision “is not based on
substantial evidence if it is overwhelmed by other evidence in the record or ifigheneere
scintilla of evidencesupporting it.” Langley 373 F.3d at 1118; Hamlin, 365 F.3d at 1214.
Substantial evidence does not, however, require a preponderance of the eviferckax v.
Astrue 489 F.3d 1080, 1084 (10th Cir. 2007) (citidgltanski v. F.A.A.372 F.3d 11951200
(10th Cir. 2004). A court should meticulouslyeview the entire record but should neithere-
weigh the evidencenor substitutets judgmentfor that of the Commissioner.Langley 373 F.d

at1118;Hamlin, 365F.3dat1214.

As for the review of the ALJ’s legal decisions, the Court reviews ‘fdrethe ALJ
followed the specific rules of law that must be followed in weighing paatidypes of evidence
in disability cases.”Lax, 489 F.3dat 1084. The Court may reverse and remand if the ALJ failed
“to apply the correct legal standards, or to showthatshe has done so.Winfrey v. Chater92

F.3d 1017, 1019 (10th Cir. 1996).

L A court'sreviewis limited to the Commissioner'dinal decision42 U.S.C.§ 405(g) (2012)which generallyis the
ALJ’s decision,notthe Appeals Council’'slenialof review. 20 C.F.R.§404.981 (2018 O'Dell v. Shalalg 44 F.3d
855,858 (10th Cir. 1994).
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Ultimately, if substantial evidence supports the ALJ’s findiragsl the correct legal
standards were applied, the Commissioner’s decision stands and thif gamdt entitled to

relief. Langley 373 F.3d at 11184amlin, 365 F.3d at 1214oyal, 331 F.3d at 760.
B. Sequential Evaluation Process

The SSA has devised a figtep sequential evaluation process to determine disalslég.
Barnhart v. Thomas540 U.S. 20, 24 (2003); 20 C.F.R. §§ 404.1520(a)(4), 416.920(aN14).
At the first three steps, the ALJ considers the claimant’s current adikity, the medical
severity of the claimant’'s impairments, and the requirements of the Listiimgpairments. See
20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4), & Pt. 404, Subpt. P, App’x 1. If a claimant’s
impairments are not equal to one of thwsthe Listing of Impairments, then the ALJ proceeds to
the first of three phases of step four and determines the claimesitisial functional capacity
(“RFC”). See Winfrey92 F.3d at 1023; 20 CIR. 88 404.1520(e), 416.920(e). In phase tive, t
ALJ determines the physical and mental demands of the claimant’s pasintelvork andin the
third phase, compares the claimant's RFC with the functional requiteroéher past relevant
work to determinef the claimant is still capable of performiingr past work. See Winfrey92
F.3d at 1023; 20 C.F.R. 88 404.1520(f), 416.920(f}. a claimant is not prevented from
performing ter past work, thershe is not disabled20 C.F.R. 88 404.1520(f), 416.920(fT.he
claimant bears the burden of proof on the question of disability for thedinsisteps, and then
the burden of proof shifts to the Commissioner at step f8&e Bowen v. Yucked82 U.S. 137,

146 (1987);Talbot v. Heckler814 F.2d 1456, 1460 (10th Cir. 1987).
If the claimant cannot return teer past work, then the Commissioner bears the buatien
the fifth stepof showing that the claimant is capable of performing other jobs existing in

significant numbers in the national econonee Thoma$40 U.S. at 2£5; see also Williams



v. Bowen844 F.2d 748, 7581 (10th Cir. 1988) (discussing the figgep sequential evaluation

process in detail).

V. THE ALJ’'S DECISION

The ALJ issued ér decision orSeptember @ 204. AR 56. At step oneshe found that
Plaintiff had not engaged in substantial gainful activity since the alldigadility onset date of
July 1, 2012.AR 44. Although Plaintiff worked for sixty-eight (68) days as a lunch server in the
summer of 2013, the ALJ found the endeavor to be an “unsuccessful work attempt” and
proceeded to step twoAR 44. There, sk found that Plaintiff suffered from the following
severe impairments(l) somatoform disorder;(2) major depressive disorderand (3)
fiboromyalgia AR 44. In tandem with these findings, the Aalsofound Plaintiff'sdyshydrotic
eczema and anxiety to bensevere angrovided her rationale for finding them so. AR 44-47.

At step three, the ALJ found that none of Plaintifilmpairments, alone or in
combination, met or medically equaldt severity ot listed impairment in 20 C.F.R. Part 404,
Subpart P, Appendix.1 AR 47-49. This finding included an analysis of Plaintiff's mental
impairments, which the ALJ found did “not meet or matlic equal the criteria of Listing
Sections 12.04 {tective disorders) and/or 12.07 (somatoformeatders).” AR47-49.

Because none of Plaintiff's impairmerdatisfied an applicablkisting, the ALIJmoved
on to step fourand a&sessd Plaintiffs RFC. AR 49-54. “After careful consideration of the
record,” the ALJdeterminedhat “[Plaintiff] has the residual functional capacity to perform light
work. [Plaintiff] can frequently handle and finger. [Plaintiffl can make singigleisions with
few workplace changés AR 49. In reaching this conclusion, the ALJ accordezhtweight to
the “State agency” and its “ndreating, norexamining medical sources,” who uniformly

opined:



[Plaintiff] is limited to lifting 10 pounds frequently and 20 pounds

occasionally. 2inding and walking can be performed for up to six hours a

day. Work can be performed where interpersonal contact is routine but

superficial. Tasks should be no more complex than those learned by

experience, with several variables and judgment withingindtpervision

required is little for routine tasks but detailed for non-routine.
AR 54. The ALJ found “these opinions [to be] internally consistent and well supported by a
reasonable explanation and the available evidence.” AR 54. Additiornal\AltJ assigned
“some weight” to Dr. Paula Hughsomconsultative psychiatric examineAR 54. SeeAR 370
74. Following her examination, Dr. Hughson assigned Plaintiff a Global Assessment of
Functioning (“GAF”) score of fiftyfive (55), which indicates “moderate symptoms and a
moderate difficulty in social, occupational, or school functioning.” AR 54. Fumniwe, she
opined that Plaintiff possessed multiple, mild mental limitat@mdone moderate limitation in
her“ability to carry out instructions.” AR 54, 37D4. The ALJ concurred with Dr. Hughson’s
conclusions, giving weight to the GAF score only “in relation to [Plaintiff's] coma&oh,” and
finding “that all other facets of [Plaintiff's] psychological impairments are mildAR 54.
Lastly, the ALJ ascribedlittle weight” to certified nurse practitioner Myrna Gallegos, because
Ms. Gallegos is not a doctor, her opinion “is vague as to what amount [Plaintiffjftcaadry,
push and or pull,” and her opinion “is not consistent with the overall medical record or the above
residual functional capacity.” AR 54.

At step four, the ALJ found that Plaintiff could mrform any past relevant wothkased

on theVE'’s testimony that Plaintiff “would not be able to perform all of the requirendrter
past work given the limitations of her residual functional capéaciR 55. Accordingly, the
ALJ proceeded to step fiveBased on Plaintiff's age, education, work experience, and RFC, the

ALJ found that Plaintiff could perform other jobs thatséxn significant numbers in the national

economy. AR 55-56. These jobs, as describedthg VE,Ms. M. DianeWeber, includedetail



counter clerk garmentbagger and office helper AR 55-56 Finally, the ALJ found that
Plaintiff had not been underdiasability, as defined by the Act, during the relevant time period
and $ie denied the claimAR 56.

V. ANALYSIS

As set forth belowPlaintiff fails to marshal sufficient support from facts or case taw
establish thathe ALJ applied incorrect legal standards or that her decision is unsupported by
substantial evidenceConsequently, her Motion must be denied. The Court’s reasoning as to
each of Plaintiff's threelaims will be discusseskriatim

A. The ALJ Adequately Developedthe Record

As her first ground for remand, Plaintiff contends that the ALJ failed in her tduty
develop the record. Pl.’s Mot. 8-1€iting Thompson v. Sullivar®87 F.2d 1482, 1492 (10th Cir.
1993); Haddock v. Apfel196 F.3d 1084, 1091 (10th Cir. 1999)). She reasons that during her
direct examination, “she revealed she had been getting trigger point injecttbri3rwCisneros
at First Choice.”Id. at 8 (citing AR 72). Accordingly, the ALJ urged Plaintiff's representative
to transmit the records to her both during Plaintiff’'s direct examination atfe @bnclusion of
the hearing.ld. (citing AR 7273, 8283). Yet, Plaintiff opines, “[t]here are no records from Dr.
Cisneros or st Choice in the record.d. (citation omitted).

The Commissioner responds that “[ajn ALJ's duty to develop the record is not
unqualified.” Def.’s Resp. 11, ECF No. 4dBiting Wall v. Astrue 561 F.3d 1048, 1063 (10th
Cir. 2009)). She explains thdw]hile the agency is obligated to develop a claimant's complete
medical history for at least the 12 months preceding her application for disaleifiefits, 20
C.F.R. § 404.1512(d), it is the claimant who holds the burden to furnish the agencyrdufficie

medical evidence to support her allegations of disabilityd. at 9 (citing 42 U.S.C. §



423(d)(5)(A)). Turning to the proceeding itself, the Commissioner recounts that shisvite
requested th®r. Cisnerosrecords from Plaintiff's representativéxca even agreed to review
them, once submitted, before rendering her opinimh.at 10. Only after allowing Plaintiff's
case to remain pending for six months while awaiting the recoatglyet never receiving them
-- did the ALJ ultimately issuedn unfavorable decisionld. The Commissioner notes that even
after hiring her present counsel of record, Plaintiff has never submitted théesBerd3records

to the SSA.Id. at 11. Alternatively, the Commissioner argues that treatment recordfrom
Cisneros would not have influenced the ALJ’s disability determinatirat 1011.

“The burden to prove disability in a social security case is on the claiman ameket
this burden, the claimant must furnish medical and other evidence of idteneg of the
disability.” Branum v. Barnhart385 F.3d 1268, 1271 (10th Cir. 2004). Nonetheles$i&[dLJ
has a basic obligation in every social security case to ensure that an adequéites teeeloped
during the disability hearing consistent lwihe issues raisedHenrie v. U.S. Dep’t of Health &
Human Servs.13 F.3d 359, 3661 (10th Cir. 1993) (citation omitted)hat duty, however,i$
one of inquiry and factual development. The claimant continues to bear the ellbarden of
proving that she is disabled under the regulation¥éstbrook v. Massanar26 F. App’x 897,
903 (10th Cir. 2002) (unpublishegiting Henrie, 13 F.3d at 361).

Here, Plaintiffclearly attemptgo have it both ways. On the one hand, Plaintiff pleads
reversibleerror for thelack of medical records that she contends would support a finding of
disability. On the other, neither her representative at the administrativeghear her present
counsel, in their several combined years of representing Plaintiff, haves@weritted these

purportedly critical records for review.



The Commissioner properly argues, in contrast to what Plaintiff would have this Cour
find, that the ALJ’s duty to develop the record “is not absolutéeeDef.’s Resp. 11 (citing
Wall, 561 F.3d at 1063). Rather, “[tlhe key inquiry is whether the ALJ developed the record
sufficiently to reflect the nature of the claimant’s impairments, thgaing treatments and
medications the claimant is receiving, and the impact of the impairments cdiaithants daily
activities.” Sparks v. Chaterl07 F.3d 21 (10th Cir. 1997) (citinthompson v. Sullivare87
F.2d 1482, 1492 (10th Cir. 1993) In this case, the ALJ did all these things. Fisdte
developed the record sufficiently to describe avalieate each of Plaintif impairments. See
AR 44-54. Moreover, she specifically mentioned Plaintiff's trigger point injectionnreat as
part of that evaluationSeeAR 50. Most importantly, even without the Dr. Cisneros records,
she was able t@ompetentlyanalyze theminimal impact of Plaintiff's impairments on her
activities of daily living SeeAR 49-54.

Ultimately, Plaintiff's failure to produce the Dr. Cisneros records cannot be attributed to
the ALJ. The ALJ diligently sought # records from Plaintiff, through her representative, and
held the record open to review them before rendering her decision. To now faultltfer Aot
including the records in her decision is tantamount to the scenario the Tenth &irdtonted
in Maes v. Astruewhere the court held that “[a]lthough the ALJ has the duty to develop the
record, such a duty does not permit a claimant, through counsel, to rest on the iredbeed, to
exhort the ALJ that the case is ready for decisiand later faulthe ALJ for not performing a
more exhaustive investigation.” 522 F.3d 1093, 1097 (10th Cir. 2008). Basdthem
Plaintiff's failure to adduce the records as requested now precludes her d&ionmgllegal error

based ortheir omission from the ALJ'decision. Therefore, this claim must be denied.



B. The ALJ Properly Evaluated Opinion Evidence from Medical Providers

Next, Plaintiff argues that the ALidnproperly evaluated the opinions thiree separate
medical providers. For the reasons detailed betlosvCourt will deny each of these claims.

1. Myrna M. Gallegos, Certified Nurse Practitioner (“CNP”)

To begin,Plaintiff allegesthat “Nurse Gallegos’s opinions were improperly rejected.”
Pl.’s Mot. 10. Her argument iswo-fold. First, she believe$§tlhe ALJ’s reasoning for rejecting
Nurse Gallegos’s opinion is contrary to the regulations and rulings,” and spegifieatiial
Security Ruling (“SSR”) 0®3p. Id. at 1611. Additionally, she challenges the ALJ’s
underlying rationale for rejecting Nurseallgos’s opinion, faulting the ALJ both for finding
Nurse Gallegos’s opinion “vague as to what amount [Plaintiff] can lift, cpush and or pull,”
AR 54, and for being “not consistent with the overall medical record or the above residual
functional capcity.” Pl.’s Mot. 11-12.

The Commissioner responds that the ALJ advanced “a numb@eérofissiblereasons
for allocating Nurse Gallegos’s opinion little weight. Def.’s Resp. 13. Furthermore, she
contends that these reasons comport with the provisions of S8&006d. The Commissioner
explains, “[the ALJ] reasonably noted that [Nurse Gallegos’s] opinion was vagusj tiui it
did not provide limitations on what Plaintifbald lift, carry, push, or pull.”ld. (citing AR 54).
The Commissioner then describes, through citations to the record, how Nilego&s opinion
concerning Plaintiff's impairments confled with the medical records compiled by Nurse
Gallegos. Id. at 14. In so doing, the Commissioner avers “the ALJ provided specific and
supportable reasons to place only little weight on Nurse Gallegos’s opindn.”

SSR 0603p was promulgated t@solvehow the Social Security Administration would

consider opinions from sources who are not “acceptable medical sources.” TrigedRarifies
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that the distinction between “acceptable medical sources” and other health caderpravi
important for three reasons: first, evidence from “acceptable medicatesbus needed to
establish the existence of a medically determinable impairment; second, onlytdhteep
medical sources” can provide medical opinions; and third, only “acceptable nemlicegs” can
be considered treating sources whose medical opinions mawtided to controlling weight.
SSR 0603p, 2006 WL 2329939, at #2 (Aug. 9, 2006). The Ruling identifies nurse
practitioners as “other sources” whose evidence may be used “to show they sefvénié
individual’'s impairment(s) and how it affects thaliwvidual’s ability to function.” Id. at *2
Information from “other sources,” however, cannot establish the existennaropairment.id.

SSR 0603p provides that the factors set forth in 20 C.F.R. 88 404.1527(d) and
416.927(d) (2016) can be applieddpinion evidence from “other sourcesll. These factors
include:

how long the source has known and how frequently the source has seen
the individual; how consistent the opinion is with other evidence; the
degree to which the source presents relevardeace to support an
opinion; how well the source explains the opinion; whether the source has
a specialty or area of expertise related to the individual's impairment(s);
and any other factors that tend to support or refute the opinion.
Id. An adjudicator “generally should explain the weight given to opinions from these ‘othe

sources” or should otherwise discuss the evidence in a manner that pernaismanic or
subsequent reviewer “to follow the adjudicator’s reasoning.’at *6.

The undersigned finds that the ALJ did not err in her treatment of Nurse Gallegos’s
opinions. The Tenth Circuit has held that all that is required from an ALJ are “gsmhséa
when discussing the weight afforded to an opinion from a nurse practiti@eNichols v.

Astrue 341 F. App’x 450, 45410th Cir. 2009) (unpublishedtiting Oldham v. Astrugs09 F.3d

1254, 1258 (10th Cir. 2007)). Further, these “good reasons” may properly derive from the
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application of the 88 404.1527(d) and 416.927(d) factors to a nurse practitioner’s opinions. “It is
not necessary, however, for the ALJ to address each factor expressly othat |&éhghols 341
F. App’x. at 453 (quoting SSR 06-03p).

In this case, the ALJ explained that she gave Nurse Gallegos’s opinionswéttgat”
primarily because she “is a nurse practitioner and not a doctor.” ARTB& evaluationwas
appropriate as it explained why the ALJ discredited Nurse Gallegos’s assessraeRtaintiff
had “chronic medical conditions” includingmajor depression, fibromyalgia, osteoarthritis of
multiple joints and back problems,” which the ALJ had detailed in theptemedingsentences.

AR 5354. For purposes of the Act, Nurse Gallegos was not a competent medical source to
diagnosethese impairmentsSeeSSR 0603p, 2006 WL 2329939, at *2. Additionally, the ALJ
faulted Nurse Gallegos’s opinion for being “vague as to what amounts [FJaatifcarry, push

and or pull.” AR 54. Although Plaintiff asserts “[the ALJ could have alscorgacted Nurse
Gallegos foradditional information,” Pl.’s Reply 3, ECF No. 2Bat contact would only have
been necessary if the ALJ had “insufficient evidence to determine” whethertifPlaias
disabled.See20 C.F.R. § 404.1520b(c) (2016). That was not the case here, as the ALJ turned to
Nurse Gallegos’s own treatment notes, in tandem with Plaintiff's statementshab@ctivities

of daily living, to determine Plaintiff wason disabled. In fact, the ALJ’'s review of those
treatment notes led to the third basis for discregliNurse Gallegos opinion, in that the notes

did not support Nurse Gallegos’s opinion concerning Plaintiff's impairmes¢gCastellano v.

Sec'y of Health & Human Sery26 F.3d 1027, 1029 (10th Cir. 1994liscountingtreating
physician opinion whiclwas unsupported by his own nojesEach of the above represents a

“good reason” for discounting Nurse Gallegos’s opinion, and, under Tenth Circuit precedent,
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“[n]othing more was required.’See Oldham509 F.3d at 1258. Therefore, the Court will deny
this claim.
2. Dr. Paula Hughson, M.D., Agency Consultative Examiner

Next, Plaintiff argues that the ALJ improperly accorded only “some weightth®
opinions of Dr. Paula Hughson, the consultative psychiatrist. Pl.’s Medt413-ollowing an
evaluation of Plaintiff on January 3, 2013, Dr. Hughson completed both a “Consultative
Psychiatric Examination Report” and a separate checkbyde form entitled “Statement of
Opinion of Abilities (Psychiatric Only).” AR 37®5. On the form, Dr. Hughson noted
numerous mild mental limitations, and one moderate limitation in Plaintiff's “ability ty canr
instructions.” AR 375. From that singular limitation, Plaintiff suggestsAthé “supplie[d]
flawed reasoning teupporther findings . . . [and] did not explain how Dr. Hughson’s opinion or
other medical evidence of record supports her RFC that [Plaintiff] can makee gllepkions
with few workplace changes.id. at 13. Indeed, by her account, “the ALJ’s failure to evaluate
properly the opinion of Dr. Hughson requires reversal and remdddat 14.

The Commissioner attacks this claim on two grounds. First, she posits that aldhgside
opinion of Dr. Hughson, the ALJ accorded “great weight” to the-ex@amining state agency
consultants, DrDan Cox, M.D., and Dr. Susan Daugherty, Ph.D., AR 54, both of whom opined
that “Plaintiff was capable of understanding, remembering, and cawyingmple and detailed
instructions.” Def.’s Resp. 15 (citing AR @2 (Dr. Cox), AR 12122 (Dr. Daugherty)
Further,the Commissionehighlightshow the ALJ “only gave ‘some weight’ to Dr. Hughson’s
opinior,] noting that she only gave Dr. Hughson's GAF score of 55 weight in relation to
Plaintiff's concentration.”ld. (citing AR 54). Thus, she reasomheit obliquely, that the RFC

ultimately crafted by the ALJ is “[c]onsistent with Dr. Hughson’'s apidi Id. In the
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alternative, the Commissioner argues that the one moderate limitation identified HyJthea#
ascribed in “the context of considerimdpether Plaintiff's impairments met or equaled a listing.”
Id. at 16. As a consequence, she contertdadsnot inconsistent for the ALJ to find Plaintiff
had moderate limitations in concentratipersistence, and pace when considering whether her
imparments met or equaled a listing, but then asga&lssesidual functional capacity limiting
Plaintiff only to simpledecisions with few workplace changedd. (internal citations omitted).

The ALJ committed no error here, despite the parties’ ingliitdentify why. The
Tenth Circuit's decision irBmith v. Colvirmakes clear that “an administrative law judge can
account for moderate limitations by limiting the claimant to particular kinds of warkitac
821 F.3d 1264, 126€10th Cir. 201% (citing Vigil v. Colvin 805 F.3d 1199, 1204 (10th Cir.
2015)). In Smith the norexamining state physician assesaezimilar“moderate limitation” in
the claimant's ability to “accept instructions and respond appropridtelcriticism by
supervisors.” Id. at 1268. The ALDbmitted that limitation in the claimant's RFC and found
instead that the claimafif{l) could not engage in fad¢e-face contact with the public and (2)
could engage in only simple, repetitive, and routine tasklsl. at 1269. “Through these
findings,” the Tenth Circuit held that “the [ALJ] incorporated the funclidinatations of [the
claimant’s] moderate nonexertional limitationdd.

Under the rule irBmith v. Colvinthe ALJ’s RFC finding in the present case accounts for
the moderate limitation identified by Dr. Hughson. Moreover, on a functional leveimibyng
Plaintiff to light work, simple decisions, and few workplace changes, theliRfS Plaintiff to
unskilled work,seeAR 5556, where a claimant need onlyderstand, remember, and carry out
“simple instruction$ SSR 969P, 1996 WL 374185, at *9 (July 2, 1996). This only reinforces

the wisdom ofSmith v. Colvinand lends credence to this Court’s decision to deny this claim.
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3. Ms. Charlene Chavez, Vocational Rehabilitation Counselor

Lastly, Plaintiff claims “[tlhe ALJ erred by failing to discuss” the opinion of Ms.
Charlene Chavez, a vocational rehabilitation counselor. Pl.’s Reply 4. She tdaenALJ
indicated she knew” that Plaintiff had been to the Division of Vocational Rehabitdtiut
failed to discuss Ms. Chavez’s opinion that Plaintiff had “been unsuccessful inngehar
employment due to her disability being too severe.” Pl.’s Mot. 14. Plaintifftsngiat this
opinion should have been evaluated under SSB3p6as an “other source,” and further, that the
ALJ'’s failure to do so necessitates remand.

The Commissioner spondsthat Ms. Chavez's letter represents an impermissible
intrusion into the province of the ALJ to determine dibybi SeeDef.’s Resp. 17. Further, she
argues the ALJi$ not required to explicitly discuss a noredical opinion so long ai$ is
evident she considered’itld. (citing KeyesZachary v. Astrug695 F.3d 1156, 11663 (10th Cir.
2012). Finally, the Commissioner believes “this Court should take her word for ith whee
ALJ states she considered the entire récad. (citing Flaherty v. Astrue515 F.3d 1067, 1071
(10th Cir. 2007)).

Although tre Court declines the Commissioner’s invitationnerely “takethe ALJ’s
word for it,” the Courtstill cannotfind reversible error here. Under SSR@#j, information
from “other sources” like Ms. Chavezcdnnot establish the existence of a medically
determinable impairmeyit but rather, may only “providansight into tke severity of the
impairment(s) and how it affects the individigahbility to function. SSR 0603p, 2006 WL
2329939, at *2. NonethelessMs. Chavez’s letter clearly goes beyond providing insight about
Plaintiff's impairments and how they affect heGeeAR 402. In fact, the letter not only

concludes that Plaintiff has limitationancluding depression, fibromyalgia, osteoarthritis, and

15



back problems but goes so far as to state that Plaintiff has been unsuccessful in securing
employment as direct result of these limitatios. AR 402. And yet, the lettegoes even
further. Prior to its conclusion, the letter communésathat Plaintiff’'s casecould be closed
because her disability isdo severe.” AR 402. Notwithstanding Ms. Chavez’s obvapigion
regarding Plaintiff's disability, the ultimate issue of disability is not for aational
rehabilitation counselor to determine. Governing regulations allocate that authalirgively
to the ALJ. See20 C.F.R. 88 404.1527(d), 416.927(dBeynd her comments regarding
Plaintiff's disability, Ms. Chavez's letter provided nothing for the ALJ to eeviunder the
relevant‘other source’standard.The record makes clear that the ALJ considered Ms. Chavez’s
letter? and based on its namedical, na-relevant content, regulations required nothing more.
See KeyeZachary 695 F.3d at 1163-67. The Court denies this claim.

C. The ALJ’s Step Five Finding Is Supported by Substantial Evidence

Lastly, Plaintiff contends that the ALJ’s step five findisgiot supported by sutantial
evidence. She frames the challenge by noting thettstep five of the sequential evaluation, the
Commissioner carries the burden “to show that the claimant is able to perform attker w
existing in significant numbers in theational economy.” Pl’s Motl4. By Plaintiff's
assessment[tfhe numbers cited by the ALJ in the decision do not correspond to the jobs of
counterclerk, garment bagger, and office helper, but rather a larger grougwbations those
jobs fallinto.” Id. at 16. Thus, she reasons, “[w]hen the ALJ concluded that the number of jobs

was significant, she was relying orcorrect figures.”Id. (citing AR 5556). Consequently,lse

2 0On direct examination, the ALJ asked Plaintiff, “And you recently wemtivision of vocationatehabilitation; is
that correct?” AR 68. This question, asked by the ALJ on March 25, 26fré|ates to the lettelraftedby Ms.
Chavez one week earlier, on March 18, 20ChmpareAR 61 (March 25, 2014 date of hearing)with AR 402
(March 18, 2014- date of Ms. Chavez’s letter}Had the ALJ notreviewedthe letter, she would have no basis for
this unusual question.
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claims “reversal and remand are required,” Pl.’'s Mot. 17, and cif€grtoar for an exposition
of the factors that should underpin the ALJ’s ultimate decisidnat 1415 (citing Trimiar v.
Sullivan 966 F.2d 1326, 133(0th Cir. 1992)(providingthe following factors to considext
step five in determiningvhether workexists in significant number¢l) the level of claimant’s
disability; (2) the reliability of the vocational expert’'s testimony; (3) the distataenant is
capable of travelling to engage in the assigned work; (4) the isolatee oatilne jobs; and §5
the types and availability of such work)).

The CommissionecontestsPlaintiff's claim, and adds thatthe ALJ may rely upon
vocational expert testimony or information from varicacupational sourcédo determine
whether work exists in the nationretonomy in significant numbers. Def.’s Resp. 18 (cifiig
C.F.R. 8404.1566(d) (2016)).Shefurther explainsthat the Dictionary of Occupational Titles
(“DOT”)? “provides significant information about the exertional requirements of a jolaloest
not contain information regarding the frequency of a job in the national econony.”
(emphasis added)Accordingly, shestates, “the vocational expert identified the number of jobs
within the national economy based upon the [O]ccupational [EJmploymemtviS]* but then
carved out the number of jobs for each position that werdifod.” Id. (citing AR 80). Lastly,
the Commissioner noteke VE ‘provided a third number for each job identified that she stated

represented the DOT number for the,jobut challenges Plaintiff's notion that the ALJ could

% The DOT includesletailed descriptions gbbs (classified by their exertional and skill requirements) that exist in
the national economy. 20 C.F.R. § 220.132@16). Regulations require the Commissioner to take administrative
notice of job information provided by the DOT. 20 C.F.R. § 404.1566 (2016).

* The Occupational Employment Statistics (“OES”) Survey is a fedéate cooperative program between ths.U.
Department of Labor's Bureau of Labor Statistics and the state workforsciag that provides national
occupational employment and wage rate estimatéee Anders v. ColvirNo. 2:14CV-00610EJF, 2015 WL
5555745, at *13 (D. Utah Sept. 18, 2015) (uinlished) (citation and internal quotation marks omitt&lidry v.
Astrue No. 08CV-01846PAB, 2009 WL 4884282, at *5 (D. Colo. Dec. 10, 2009) (unpublished). Job data in the
OES naturally varies from the DOT, as the OES classifies jobs by cendes known as Standard Occupational
Classification (“SOC”) codestather than DOT codesMcDonald v. Colvin No. CIV-14-220-SPS, 2015 WL
5749392, at *2 (E.D. Okla. Sept. 30, 2015) (unpublished).

17



only rely on that third data setd. Rather, she contends Plaintiff has cited “no authority for that
proposition,” and instead, she urges that case law “supports a more common sense approach” to
deciding these issuedd. at 1819.

At its core, this clainarises fronthe testimony of VE Weer, who testified that someone
with Plaintiff's assigned RFC could perform three separate j@#eAR 79-81 The first she
identified was"counter clerk DOT number 249.366-010 She stated,[W]ithin the national
economy there aré34,000 jobs withirthe [O]ccupational [E]mployment [S]urvey; 246,000 of
those are considered fuilme; and 1,600 are representing D®T number for the counter
clerk.” AR 80 (emphasis in original). She then advanced the position of “gabaggéy”
DOT number 920.687-018. She observed, “[w]ithin the national economyatre60,600 jobs
within the [O]ccupational [EJmployment [S]urvey; 529,000 of those are consideredirhgi
and 800 are representing the garment baDg®f.” AR 80 (emphasis in original) Lastly, she
suggested that Plaintiff could work as an “office helper,” DOT number 239.567AHR80. As
to this occupation, shadicatedthat “[w]ithin the national economy there are 77,000 jobs within
the occupational eployment group; 58,000 are fulime; 3,900 are representirtbe office
helper.” AR 80. In sum, between the three jobs, the VE testified that there wiefe,800 jobs
available to Plaintiffwithin the national economyf which 833,000 were full timegnd 6,300
represented jobs squarely within Plaintiff’'s recommended DOT numBeeAR 80.

The VE’s trifurcation betweenobs within the national economfyll-time jobsin the
national economy, and jobs “representing” the speD@I number isa peculiarbreak fromthe
customaryterminologyin these cases.Ultimately, whether bytheir oddity, or by the ALJ’s
desire to simplify the numbers, the VE’s delineations did not appear in the Adcisah. AR

5556. Instead, the ALJ recounted that Plaintiff comebrk as a counter cleik retail, SVP 2,
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unsklled DOT#249366-010 (433,000)a gament bagger, SVR, unskilled, DOT#92&687-018
(660,000) and an office helper, SVP 2, unskilled DOT#288010 (77,000). Thisabbreviated
reference tdull-time OESnumbers however,also deviate$rom themean in cases filemh the
district courts across the Tenth Circwhere loth the ALJ and theeviewing courttypically rely
on VE testmony about two categories of jobs: (1) those existing in the national economy, and
(2) those existing in the regional economy ordtee of filing See e.g.,Order, Sep. 29, 2016,
ECF No. 25, at 30,Ryan v. Colvin Civ. No. 15740 KBM (D.N.M. filed Aug. 24, 2015)
(unpublished) (describing VE testimony on jobs in the national economy and regional economy);
Pursley v. ColvinNo. CIV-15-276SPS, 2016 WL 5408154, at *2 (E.D. Okla. Sept. 28, 2016)
(unpublished) (notingALJ’s finding that claimant could perform other work in the regional or
national economy)Xummer v. ColvinNo. 2:15CV-00318DBP, 2016 WL 4691588, at *5 (D.
Utah Sept. 7, 2016) (unpublished) (discussing VE testimony of positions available haaadal
regionally); Wright v. Colvin No. CIV-15-558BMJ, 2016 WL 4077244, at *2 (W.D. Okla. July
29, 2016)noting the ALJ’s reliance on VE testimony to find jobs existed in significamto@rs
in the regional and national economieg)he focus on jobs ireither the national eznomy or
regional economys areflection of uniquélenth Circuit case law, whicillows an ALJ to make
step five findings basedn a determination of whether work exists in significant numbers in the
regionalor national ecoamy, while still acknowledging “that the controlling statutes, federal
regulations, and case law all indicate that the proper focus generallypmust jobs in the
national, not regional, economiyRaymond v. Astryé21 F.3d 1269, 1274 (10th Cir. 2009).
Notwithstanding the novelty of the way in which job numbemsre calculatedn this
case, the Court cannaicceptPlaintiff’'s position thatthe ALJ could only rely on the VE’s

testimony “representing” the specific DOT numb&eePl.’'s Mot. 1617. To the contrary, the
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Commissioner has aptly noted that Plaintiff “cites to no authority for that ptmposi Def.’s
Resp. 18. In fact, what authority Plaintiff has cited to in her Reply does not supppostimn
SeePl.’s Reply 2 (citingCarpenter v. Astrue537 F.3d 1264, I7/D (10th Cir. 2008). The
Carpentercourt was not concerned with an ALJ’'s use of OES groupings data to support a
finding of sufficient jobs in the national economy, but rather, with the VE'’s @itloridentify
specific jobs, according to DOT numbers, thiagé claimant could perfornm the national
economy. SeeCarpenter 537 F.3dat 127Q This was particularly important i@arpenter
because the ALJ had found the claimant to have mild mental retarddtiem, 1265, and the
court worried that “[ajproperdetermination of the combined impact of her impairments on her
ability to work underlies a proper finding of her mental and physical resitunaitional
capacities, which is necessary to correctly phrase thésAilypothetical questions to the VE.
Id. at 1270. At no point does the opinion discuss job numbers in the national economy.
Plaintiff's argument is further undercut by the fact that numbers appromgm@ES
groupings are routinely usedroughout the Tenth Circuid support step five findgs. In fact,
eah of the three jobs proposéd the VE— counter clerk garmentbagger andoffice helper-
have appeared previously stores of cases within tharcuit, and in each, the testimony
concerning the relevant number of jahsthe nationakconomy approximates the numbers for
the OES groupings in the case at b8ee e.g.Wendelin v. Astrue366 F. Appx 899, 903 (10th
Cir. 2010)(unpublished) (noting 44,591 counter clerk jobs nationallgylor v. AstrueNo. 1%
CV-01425CMA, 2012 WL 1520179, at *7 (D. Colo. Apr. 30, 2012) (unpublished) (citing
50,600 counter clerkjobs nationally); Luttrell v. Astrue No. 08CV-357-TLW, 2010 WL
3824564, at *8 (N.D. Okla. Sept. 27, 2010) (unpublishatfd, 453 F. Appk 786 (10th Cir.

2011)(discussing’5,000 counter clerk jobs nationally); Order, Feb. 11, 2BCF No. 27, at 10,
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Franco v. Colvin Civ. No. 12819 WPL (D.N.M. filed July 27, 2012) (unpublishdd)entifying
467,010garment baggeobs in the national economy, and 1,110 jobs in the regional (State of
New Mexico) economy Hernandez v. Colvin567 F. App'x 576, 581 (10th Cir. 2014)
(unpublished) (identifying 158,110 office helper jobs in the national econdrogy v. Colvin
No. CIV-14-402F, 2015 WL 5692318, at *13 (W.D. Okla. Sept. 11, 20Spublished)report
and recommendation adopteNo. CIV-14-402F, 2015 WL 5708388 (W.D. Okla. Sept. 28,
2015) (finding 140,000 office helper jobs in the national econoriiyhalen v. ColvinNo. 14
CV-01290CBS, D16 WL 1168485, at *2 (D. Colo. Mar. 23, 2016) (unpublished) (reporting
89,460 office helper jobs in the national econamyhus, it stands to reasdimat courts in this
circuit routinely accept numbers correlating to OES groupings to substgobatambers in the
national economy. @ conclude in the converse amacept Plaintiff's argument, this Court
would have to discount findings from across both the district courts in the Tenth Circuiband f
the Tenth Circuit itsél This, the Court cannot and will not do.

The Court finds no fault in theB/using OES groupindatato describe quantities ¢gbbs
in the national economand no error in the ALJ using that data to support Plaintiff's finding of
nondisability The Court findsthe ALJ's step five analysis to be supported by substantial
evidence, ands a consequenchis claim must be denied.
VI. CONCLUSION

For the reasons articulated above, the Court holds that the ALJ’s decision was supported
by substantial evidence artktcorrect legal standards were applied.

IT IS THEREFORE ORDERED that Plaintiff's Motion to Reverse and Remand to

Agency for Rehearing, With Supporting Memorandum [ECF NoI24EREBY DENIED.
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IT IS FURTHER ORDERED that the Commissioner’s final decision iIBlEREBY

AFFIRMED andthat the instant cause BaSMISSED.

A

IT 1S SO ORDERED.

THE HO ABLE GREGORY J. FOURATT
UNITE S ATES MAGISTRATE JUDGE
Presiding by Consent
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