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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
PlaintifffRespondent,
VS. Nos.CIV 16-0240JB/LAM
CR 07-0788 JB
PHILLIP ANGEL GARCIA,

Defendant/Movant.

MEMORANDUM OPINION AND ORDER OVERRULING THE MAGISTRATE
JUDGE'S AMENDED PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on the Mstgate Judge’s Amended Proposed
Findings and Recommended Disposition, filed November 1, 2016 (Doc. 30)(“PFRD”), entered
pursuant to the Court's Memorandum GOpm and Order, filed September 28, 2016
(Doc. 23)(“MOQO"). On November 14, 2016, Defenddovant Phillip Angel Garcia filed Mr.
Garcia’s Objections to Cetin Magistrate Judge’s ProposEohdings, filed November 14, 2016
(Doc. 31)(“Objections”). Plaintiff United States AMmerica did not file olgctions to the PFRD.

The United States’ deadline for filing a response to Garcia’s Objections was December 1, 2016,
and the United States similarly did not fileesponse to Garcia’'s Objections. The Court has
conducted a de novo review of those portionshef PFRD, authored by the Honorable Judge
Lourdes Martinez, United States Magistratelghu for the District ofNew Mexico, to which
Garcia objects, and concludémst, although his Objections laegksound foundation in the facts

and in the applicable law, ti&~RD similarly reaches a conclusitivat the Court adopts only in

part. The Court notes thaby his Objections, Garcia didot object to Judge Martinez’
disposition -- instead, Garcia objected onlyJtalge Martinez’ analysis. Regardless, because

Garcia’s Objections found theoGrt's de novo review of Garcgspecific Objections to the
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PFRD, the Court is also forced, by Garcia’'s Obgew| to analyze each issaeplay in this case
and disagrees in part with Judiglartinez’ and Garcia’s analysasd conclusions. The primary
issues are: (i) whether robbaryNew Mexico, N.M. Stat. Ann§ 30-16-2, is a “violent felony”
for the purposes of the Armed Career CrimiAat, 18 U.S.C. § 924(e) (“ACCA”); and (ii)
whether a court, on a petitiaimder 28 U.S.C. § 2255 to revieavsentencing court's ACCA
application, is restricted to cddsration of a defendant’s priopmvictions that were explicitly
listed as predicate felonies in a PresentengoRefiled June 24, 2016 (Doc. 11)(“PSR”), or if,
instead, a court can consider wheat defendant’s additional tmies listed elsewhere in that
report are ACCA predicate felonies. The Cawohcludes that, in New Mexico, robbery is a
“violent felony” and that the Court can considgarcia’s robbery conviction, the existence of
which all parties knew at the initial sentenciegen though the United &es Probation Office
("USPQO”) did not explicitly list as one of @a@a’'s ACCA predicate felonies in the PSR.
Accordingly, the Court will: (i) oerrule the Objections as lacking a sound foundation in the facts
and in the applicable law; (ii) adopt in parid deny in part the PFRIiji) deny Mr. Garcia’s
Motion for Expedited Decisiorand Resentencing, filed May7, 2016 (Doc. 8)(“Motion for
Expedited Decision”); and (iv) deny Mr. GarsiaMotion to Correct Sentence Pursuant to 28
U.S.C. § 2255, filed MarcB0, 2016 (Doc. 1)(“Motion”).

FACTUAL BACKGROUND

On April 24, 2007, Garcia was indicted dine charge of possessing a firearm and
ammunition after having been convicted ofedony, in violation of 18 U.S.C. 88 922(g)(1)
and 924(a)(2). _See Redacted Indictment, filed April 24, 2007 (Cr. Doc. 12)(“Redacted
Indictment”). On December 13, 2007, Garcia emténto a Plea Agreement, filed December 13,

2007 (Cr. Doc. 41)(“Plea Agreement”), in whitie pled guilty to the “one-count indictment



charging a violation of 18 U.S.& 922(g)(1) and 18 U.S.C. § 924(a)(2), that being Felon in
Possession of a Firearm and Amntiem,” as alleged in the Radted Indictment. _See Plea
Agreement at 1-2. By the Plea AgreementhéTUnited States has made, and will make, NO
AGREEMENT pursuant to Rule 11(c)(1)(C), Fed. ®im. P., that a specific sentence is the
appropriate disposition of this case.’e®lAgreement at 3. Garcia admitted that

Prior to February 22, 2007, | had previpubeen convicted of the following
felony convictions: Robbery in the Secondlitial District Court for the State of
New Mexico in case number CRCR 96-039¢8Jawful Taking of a Vehicle in
the Second Judicial District Court ftre State of New Mexico in case number
CRCR 96-3943, Arson in the Second Judi€atrict Court for the State of New
Mexico in case number CRCR 96-03943, Restial Burglary in the Second
Judicial District Court for the Statef New Mexico in case number CRCR 97-
03978, Possession of a Deadly Weapon byrigoner in the Second Judicial
District Court for the State of Ne Mexico in case number CR 99-00548,
Receiving and Transferring adkn Vehicle in the Secontlidicial District Court
for the State of New Mexico in casumber CR 99-03043, and Possession of a
Controlled Substance in the Second JadiBistrict Court for the State of New
Mexico in case number CR 05-03651.

Plea Agreement at 5.

PROCEDURAL BACKGROUND

On December 10, 2007, the USPO disclosed a B&®Rluding that Garcia is subject to
the ACCA, which mandates a minimufifteen-year term of imprisonment. See PSR at 4. For
the conclusion, the USPO relied onr@a’s prior convictions for @on, residential burglary, and
possession of a deadly weapon by a prisoner, providing:

The following prior convictions that wereeag to trigger this enhancement are as
follows: Count 10, Arson (Over $1,000) €Bny), as chargeéh the Second
Judicial District Court, in Albuquergue, New Mexico, case number CR 96-3943;
Residential Burglary, as charged inettSecond Judicial District Court, in
Albuquerque, New Mexico, case numi@R 97-3978; and Count 1, Possession of
a Deadly Weapon By a Prisonas charged in the Secodddicial District Court,

in Albuguerque, New Mexix, case number CR 99-548.



PSR at 10. The PSR nonethelemsounts Garcia’s criminal h@ty, listing his prior conviction

for New Mexico robbery, amongst all otheSee PSR at 13-14. Indeed, on December 12, 2007,
the United States filed its Notice of IntentionSeek Enhanced Sentence Pursuant to the Armed
Career Criminal Provisions of 18 U.S.C.984(e) and U.S.S.G. § 4B1.4, filed December 12,
2007 (Cr. Doc. 40)(“Notice”), in which the Unit&ttates “inform[ed] the defense and the Court
that it will be relying upon [Garcia’s] violeérielony convictions [forobbery, arson, possession
of a deadly weapon by a prisonand burglary] to animate the enhanced penalty provision[s] of
18 U.S.C. § 924(e) and U.S.S.G. §4Bl1.4."tibat 2. Accordingly, on December 13, 2007,
Garcia entered into the Plea Agreement in Whe pled guilty to the “one-count indictment
charging a violation of 18 U.S.& 922(g)(1) and 18 U.S.C. § 924(a)(2), that being Felon in
Possession of a Firearm and Amntiom,” as alleged in the Radted Indictment._See Plea
Agreement at 1-2.

On October 1, 2008, the Honorable Senwdgke John Conway, United States District
Judge for the District of New Mexico, senteddBarcia to 188 months of imprisonment, and
recommended that Garcia’s sentence run conclyreith his state cases that were then pending
in New Mexico State Cotr See Judgment at 2Z- filed October 1, 2008 (Cr.
Doc. 61)(“Judgment”). Judge Coaw also concluded that “the fédadant, a six-time convicted
felon, was in possession of a firearm.” Traicof Hearing at 6:5-6, taken October 1, 2008
(“Tr.")(Conway). In addition, Judg Conway sentenced Garciaaderm of supervised release
for three years. See Judgment at 3.

On March 30, 2016, Garcia filed the Motion in which he contends that his sentence is
unconstitutional pursuant to the @ame Court of the United S¢éat recent decision in Johnson

v. United States, 135 S. Ct. 1551 (2015)(“Johnson IBge Motion at 2. Garcia contends that




his conviction for possession of a deadly waapy a prisoner was a conviction for a violent
felony under the ACCA solely becsauit fit within the residual clause, which the Supreme Court
found to be unconstitutionally vagun Johnson Il._See Motion At 13-14. In addition, Garcia
contends that his conviction for New Mexicobbery does not maintaiustification for his
ACCA enhancement, because New Mexico’s third-degree robbery slaggenot require force
sufficient to meet ACCA'’s “physal force” or “violent force” clage. _See Motion at 17 (relying

on Johnson v. United States, 559 U.S. 133, 2L@)(“Johnson 1")(desdring the physical

force clause, and holding that the crime in qoasthust entail “violent” force). Garcia contends
that, because the ACCA enhancement require® threvious convictions for a violent felony or
for a serious drug offense, and because Gdmmy has at most two, not three, previous
convictions for ‘violent feloniesthat the district court relied on,” he is thus not subject to the
ACCA enhancement. Motion at 14. Based ondhwmguments, Garcia asks the Court to vacate
his sentence and resentence him to no more ttien-year maximum sentence to which he
would be subject absent the ACCAhancement, See Motion at 2, 14.

In its response to Garcia’s 8 2255 Motidhe United States concedes that Garcia’'s
conviction for possession of a deadly wea by a prisoner no longer supports his ACCA
eligibility after bhnson Il. _See United States’ RespotseMr. Garcia’s Motion to Correct
Sentence Pursuant to 28 U.S.C. § 22552 afiled May 16, 2016 (Dac6)(“Response”).
Nevertheless, the United States notes thatitially, in 2008, contendethat Garcia had four
predicate violent feloniesinder the ACCA -- burglary, robbe arson, and possession of a
deadly weapon by a prisoner --dathat, even absent the passien of a deadly weapon by a
prisoner conviction, Garcia stilas three qualifying predicat®nvictions. _See Response at 2

(referencing the United States’ Notice at 2). Umdted States further contends that Johnson | is



nonetheless not retroactive, and that becauseid3a robbery offense qualified as a violent
felony at the time he was sentenced, it still giedif See Response at 2-3. In addition, the
United States notes that thkSPO filed a Sentencing Memawdum, filed July 14, 2016 (Doc.
13)(“Memorandum”), stating that Garcia’s remag convictions for robbery, burglary, and
arson all meet the definition ofiolent felonies under the ACCAand therefore Garcia is an
armed career criminal and is not eligible éosentence reduction. See Memorandum at 1.

On August 11, 2016, the United Statdded its Supplemental Government
Response/Notice of Concession, filed August 11, 2016 (Doc. 17)(“Supplemental
Memorandum”), stating that, “in another ep$ the governmenthas conceded that
New Mexico’s robbery statute is not a wat felony for purposes of the [ACCA].”

Supplemental Memorandum at 1 (citing_to Udifetates v. Sanchez, No. CR 13-0961 JAP, No.

CIV 16-0659 JAP/GBW (D.N.M. 2016)). The United &mexplains that itsnitial response in

this case was filed prior to the formation of a committee designed to uniformly determine
Johnson [lI] [8] 2255 matters,” and that “the United States seeks to withdraw its argument as to
non-retroactivity, as it has been learned subseduoethte filing of the initial response that the
department has advised against making symbcedural arguments.”  Supplemental
Memorandum at 1. In addition, the USPO filesdown Revised Sentencing Memorandum, filed
August 18, 2016 (Doc. 19)(“Revised Memorandum’atisg that Garcia’s robbery conviction is

not a violent felony because the New Mexico roglstatute “does not reqei the level of force
necessary to qualify as a violent felony under ¢l@ments clause,” and that Garcia is thus
eligible for resentencing. Revised Memorandatr2. On August 18, 2681 based on the United
States’ concessions and the USPRevised Memorandum, the Magate Judge issued her first

Proposed Findings and Recommended Disipos filed August 18, 2016 (Doc. 20)(“First



PFRD”), concluding that Garcrao longer has three priedte felonies to support a determination
that he is an armed career criminal underARECA, and recommending that the Court vacate
Garcia’s sentence and set his clseesentencing as soon asgble. _See First PFRD at 4.

On September 28, 2016, the Court enteredMIOO stating that, on July 26, 2016, in

United States v. Barela, No. CR 15-3550 JB (“Barelti@ United States fitka response to that

defendant’s objections to his é@entence Report where it arduiat New Mexico’s robbery
statute, N.M. Stat. Ann. 8§ 30-16-2, is a vidldelony for the purposes of the United States
Sentencing Guidelines 8§ 4B1.4 enhancement. N82© at 1. The Court agreed with the United
States’ arguments in Barela, as set forth emNMtemorandum Opinion and Order it entered in that
case on September 16, 2016. $wamorandum Opinion and Orddiled September 16, 2016
(Doc. 44 in No. CR 15-3550)(“Barela MOO”). Tkmurt noted that the United States has taken
a different position in this case, so the CourdgEbfour questions to the United States asking it
to clarify its position, and asked Judge Martit@prepare another PFRD analyzing the issues
presented in Garcia’s § 2255 Motion in the absence of the United States’ concessions. See MOO
at 4-6. The Court asked the United States:

1. If the Court holds that Defendantilip Angel Garcia has four predicate

violent felonies under ACCAand that, even absent the possession of a deadly

weapon by a prisoner, Garcia still hasthuseable predicate convictions, will the

United States defend on appeal the Csuiiecision to use pdicate convictions

that Judge Conway and the USPO, attitme of sentencing, did not use? Will it

defend the Court’s procedure or will it cest error? The Court is having a hard

time seeing why it should seside a conviction if, aihe new sentencing, it is

going to still find that he hasrike violent predicate convictions.

2. If the Court determines thdbhnson v. United States, 559 U.S. 133, 140

(2010)(“Johnson 17), is not retroactiveilivthe United States defend that position
or confess error?

3. If the Court determines that, in redat part, the Florida battery statute in
Johnson 1 cannot be distinguished fromwiNdexico’s robbery offense, will the
United States defend thadsition or confess error?
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4. If the Court determines that New Mexis robbery statute is a violent felony

for ACCA purposes -- as the United States argued on July 27, 2016, in United
States v. Barela -- will the United States defend that position on appeal or confess
error? The Court is having a hardandi ignoring the United States Court of
Appeals for the Tenth Circuit decisidn,United States v. Lujan, 9 F.3d 890 (10th

Cir. 1993), than the parties and the USPO are apparently having.

MOO at 4-5.

1. The United States’ Response to the MOO Addressing Barela.

In its response to the MOO, the United Starglains that it fild its Response in this
case on May 16, 2016, and thdt]hereafter, theUnited States Attomy’s Office formed a
committee in [an] effort to uniformly respond the substantial numbef § 2255 motions that
were being filed.” _See Response to Memoranddpinion and Order at 1, filed October 18,
2016 (Doc. 28)(“MOO Response”). The Unitedat8s explains that it responded to the
defendant’s objections in_Barela on J®y, 2016, which was before the aforementioned
committee’s determination that New Mexico&bbery offense at N.M. Stat. Ann. § 30-16-2 no
longer qualifies as a violentlémy pursuant to the holding imknson |._See MOO Response at
1 (“The United States declaret$ position [regarding New Mexit® robbery offense] in its

filing of August 5, 2016 in thease of United States v. Saeez, 13-CR-961, 16-CV-659.”). On

August 11, 2016, the United States filed its Sapmntal Memorandum in this case, “which

aligned the government’s position in the instant ¢cagbat in_Sanchez.” MOO Response at 1-2.

The United States explains theggardless of the new position taken by the United States in this

case, the United States’ position in Barelatezlato whether New Mego’s robbery statute

constitutes a crime o¥iolence under the U.S.S.@Gnd not under the ACCA. See MOO
Response at 2 (explaining that “Barela was ant ACCA case” and that “[tjhe Court’s

determination, rather, hinged on the sentenaoalelines listing robbery as an enumerated




offense”)(emphasis added). The United Statestaias that, pursuant to the holding in Johnson

I, a conviction under New Mexico’s robbery statute does not qualify as a violent felony for
ACCA purposes, see MOO Response at 2, but theet)Btates “nonethelesspntinues to agree
with the Court that New Mexico’s robbery offenshould count as a crime of violence under the
sentencing guidelines based on the distinguishablengis that it is an enwerated offense in the

commentary,” MOO Response &t(citing United States \Wadrid, 805 F.3d 1204, 1207 (10th

Cir. 2015)).

In answer to the Court’s specific questions in the MOO, the United States provides the
following answers: (i) the United States will defend on appeal the Court’s procedure to use the
predicate convictionghat Judge Conway and the USPOthat time of sentencing, did not use,
but will also stand by its concession that Gdscpior conviction for robbery is not a violent
felony for the ACCA’s purposes; (ii) the Uniteda®ts’ position is thahe holding of Johnson |
is retroactive and it will maintain this position appeal; (iii) the United States’ position is that
New Mexico’s robbery statute doe®t require_Johnson I-level faand it will maintain this
position on appeal; and (iv) the lted States’ position is that New Mexico’s robbery statute is
not a violent felony under the ACCA in light dbhnson I, which wassued after the United

States Court of Appeals for the Tenth Cirauitlecision in_United Ste$ v. Lujan, 9 F.3d 890

(10th Cir. 1993), and it will maintain thgosition on appeal. See MOO Response at 2-3.

2. The PERD.

In addition, pursuant to the MOO, Judgartinez preparetier new PFRD considering
Garcia’s claims in his § 2255 Motion, notwithsting the United States’ concessions to those
claims. See PFRD at 1. Judge Martinez fiestsidered Garcia’s clairimat his conviction for

possession of a deadly weapon by a prisoner cdonger be used as a conviction for a violent



felony under the ACCA, because it falls witlime residual clause, which the Supreme Court
held was unconstitutionally vague in Johnson_ll. See PFRD at 7-8 (addressing Motion at 1, 12-
15). Judge Martinez explained that, under ti¥CA, an individual who violates § 922(q), e.g.,
being a felon in possession ofi@arm or ammunitionand who has “three @vious convictions
... for a violent felony or a serious druffemse,” will receive a mandatory, minimum 15-year
sentence. 18 U.S.C. § 924(e). Theuttatlefines the term “violent felony” as:

[A]ny crime punishable by imprisonment for a term exceeding one year, or any

act of juvenile delinquency involvinghe carrying of a firearm, knife, or

destructive device that walilbe punishable by imprisonment for such term if

committed by an adult, that --

() has as an element the use, attempted use, or threatened use of
physical force against the person of another; or

(i) is burglary, arsongr extortion, involves use of explosive, or
otherwise involves conduthat presents a serious potential risk of
physical injury to another.

18 U.S.C. § 924(e)(2)(B)((ii) (emphasis added). The emphasized clause is the “residual
clause,” and, in Johnson Il thei@eme Court held that the resitduause “deniefair notice to
defendants and invites arbitrary enforcementualges,” and, therefore, violates the Constitution
of the United States of America’s Due Proc€$suse. Johnson Il, 135 S. Ct. at 2557. Judge
Martinez agreed with Garcia thiais conviction for possession afdeadly weapon by a prisoner
can no longer be used as a conviction dowiolent felony under the ACCA, because that
conviction falls within the residual clause, which the&upreme Court found to be
unconstitutionally vague in Johnson Il. See PFRB. Judge Martindarther concluded that
Garcia’s conviction for possession of a dgadeapon by a prisoner does not fall under §

924(e)(2)(B)(i), or the “force clause,” becausdats not have “as an element the use, attempted

use, or threatened use of plogiforce against the person afiother,” and is not one of the

-10 -



enumerated offenses in § 924(e)(2)(B)(ii). PFRB.atJudge Martinez therefore concluded that,
pursuant to the holding in Johnson I, this cotigit can no longer be used to support a finding
that Garcia is an armed career criminal. See PFRD at 8.

Next, Judge Martinez considered whetheren without Garcia’s conviction for
possession of a deadly weapon byrigoner, Garcia may still b®mubject to the ACCA based on
his prior convictions for arson, burglary, amubbery. See PFRD &-18. Judge Martinez
considered Garcia’s argumetitat his conviction for robbergannot be used as a predicate
offense under any ACCA provision other thie residual clause, because Judge Conway did
not consider the conviction as a predicate cdioncat Garcia’s sentencing. See PFRD at 8-13
(considering Garcia’s argument in the Motionl&). Judge Martinez colucled that it is not
clear whether Judge Conway eslion Garcia’s robbery convioh in his decision to apply the
ACCA enhancement, noting thathile Garcia’s PSR daenot include hisanviction for robbery
as one of the three convictions used to trigger the ACCA enhancement, see PSR { 24, at 10, the
PSR nonetheless includes this datien in Garcia’s criminal histry, see PSR | 30, at 13. See
also PFRD at 9. Judge Martinez further nateat Judge Conway, at sentencing, stated that
Garcia was “a six-time convictedlda,” Tr. at 6:5-6 (Conway),that the United States’ Notice
included the robbery offense as one of the quialif prior convictions, see Notice at 2, and that
Garcia admitted in the Plea Agreement thathbd previously been convicted of robbery, see
Plea Agreement at 5. See also PFRD at 9.

Judge Martinez concluded that, even if Ju@gaway did not rely on Garcia’s robbery
conviction for the ACCA enhancement, the Qoonust vacate Garcia’s sentence, because his
prior conviction for possession of a weapon dyprisoner is no longevalid as an ACCA-

enhancing conviction, and the Couherefore, must resentencer@a, at which point the Court
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can rely on Defendant’s robbery conviction. $&&D at 10. Judge Martinez noted that Garcia
cites to no authority that saysatha court must discasall of a defendant’grior convictions for

an ACCA enhancement, instead of just the requinegk, or that, if a court fails to discuss all of
a defendant’s convictions, it may not use thosermonvictions at resgencing. _See PFRD at

10. Judge Martinez concluded that Garcr@kance on the case McCarthan v. Warden, FCI

Estill, 811 F.3d 1237, 1250 n.8 (11th Cir. 2016)(‘G&rthan”), does not support Garcia’'s
contention that his robberyonviction cannot now be used as a predicate offense under the
ACCA because the United States failed to object to the sentencing court’s decision to rely on
convictions other than the robbery conviction file ACCA enhancement. See PFRD at 11-13
(considering Garcia’'s argument in the Motion at 16). Judge Martinez explained that, in
McCarthan, the United States Court of Appefals the Eleventh Circuit concluded that the
PSR’s identification of the defendant’s predecabnvictions was suffient to support an ACCA
enhancement, even though neither the PSR naethtencing court identified which of the prior
convictions are being used to support that endnaent. See PFRD &2 (citing McCarthan, 811
F.3d at 1253-54). The Eleventh Circuit stated that

[the defendant] did not object to the PSRidure to identify which of his prior

convictions justified an ACCA enhancentigh[n]or did [the defendant] object to

the sentencing court’s adoption of the PSRifofailure to identify specific prior

convictions in support of its imposition an ACCA enhancement[;] [o]n these

facts, [the defendant] forfeited any objeatto the sentencing court’s failure to

identify the specific convictions suppartj his ACCA enhanceemt[;] [w]e must,

therefore, assume that the district caetted on all of [he defendant’'s] ACCA-

qualifying convictions in imposing [defendant’s] ACCA enhancement.
McCarthan, 811 F.3d at 1253-54. Judge Martinez nbidsuch a situation was similar to this
case’s facts where, even though Garcia’'s PSRtifles which convictions were used for the

probation officer's ACCA finding and does notegifically include therobbery conviction as

one of those convictions, the PSR also inclu@escia’s robbery conviction in the list of his
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prior convictions in the criminal history dem. See PFRD at 12-13. Judge Martinez further
relied on Judge Conway’s statent that Garcia had six pri@onvictions and that the United
States had filed a Notice to seek an enhanced sentence under the ACCA which included Garcia’s
robbery conviction. _See PFRD at 13. Judge Martitherefore, concluded that the facts in
McCarthan can support a findiigat Judge Conway relied ofl af Garcia’s ACCA-qualifying
convictions in imposing his ACCAnhancement. See PFRD at 13.

Second, Judge Martinez concluded that, evémeifMcCarthan statements can be used to
support Garcia’s contention thais robbery conviction cannatow be used as a predicate
offense under the ACCA because the United Staitsd to object to Judge Conway’s decision

to rely on other convictions for the ACCA emicament, McCarthan is not binding precedent on

the Court, and, regardless, the Eleventh Cirgacated the panel’'s dsion when granting a

rehearing en banc. See PFRD at 13 (ciituCarthan v. Warden, FCI Estill, 2016 WL 3878151

(11th Cir. 2016)(“[I]t is ORDERED that this case will be reheard en banc. The panel’s opinion

is VACATED.”)). Judge Martingztherefore, recommends rejeqji Garcia’s argument that his

robbery conviction cannot be used to ertdeahis sentence underettACCA because Judge

Conway did not consider it as a predicate conviction at Garcia’s sentencing. See PFRD at 13.
Next, Judge Martinez congiced Garcia’s alternative argument that his robbery

conviction cannot be used as a qualifying predicate offense under the ACCA, because it does not

gualify under either of ACCA’s neresidual clause categories obhéant felonies._See PFRD at

14-18 (considering Garcia’s argument in the Mot&ril6-24). Judge Martinez first noted that

Garcia’s robbery conviction is nohe of the enumerated offenses -- burglary, arson, or extortion

--in 18 U.S.C. 8§ 924(e)(2)(B)(ii)._See PFRD at Midge Martinez then considered whether the

robbery conviction satisfies theG&CA'’s force clause, which providghat a prior conviction is a
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“violent felony” if it “has as an element theaqjsattempted use, orrdatened use of physical
force against the person of another,” 18 U.$824(e)(2)(B)(). PFRD at4. Judge Martinez
noted that New Mexico’s robberstatute states: “Robbery consististhe theft of anything of
value from the person of another or from the irdrate control of another, by use or threatened
use of force or violence.” N.M. Stat. Ann38-16-2. Judge Martinez applied the categorical
approach, because the offensesdnet contain multiple elemenlisted in the alternative, and,
therefore, looked only to the stigédry definition of the offense dnnot to the particular facts

underlying Garcia’s conviction. See PFRD14t15 (citing_United States v. Lujan, 9 F.3d at

891-92, which applied the categorical approachNew Mexico’s robbery statute). Judge

Martinez explained that, while in_United ats v. Lujan the Tenth Circuit held that

New Mexico’s robbery statutetfwithin ACCA’s force clause, see 9 F.3d at 892, the Supreme
Court in Johnson | clarified that the term “plogd force” in 8§ 924(e)(2)(B)(i) must be “strong
physical force,” “a substantial degree of force,”“wiolent force -- that is, force capable of
causing physical pain or injury to anothergmn.” Johnson I, 559 U.S. at 140 (emphasis
omitted). Judge Martinez concluded that, beeaNew Mexico’'s robbery statute does not
require “strong physical force,” “substantial degree of force,” triolent force -- that is, force
capable of causing physical pain or injuryaother person,it does not constitute “physical
force” under 8§ 924(e)(2)(B)()). PFRD at 15. Judge Martinez therefore recommended denying
the United States’ initial argumeto the contrary, see Response3di, noting that the United

States later conceded the isssee Supplemental Memorandum at 1.

1Judge Martinez noted that the United Stdtas made similar concessions in several
cases in the District of New Mexico. SeeR¥Fat 19 (citing, e.g., United States v. Lamb, Nos.
CR 10-1713 MCA, CIV 16-0627 MCA/SV; United&es v. Tafoya, Nos. CR 10-3460 LH, CIV
16-0647 LH/CG; and_United States v. Saexr, Nos. CR 13-0961 JAP, CIV 16-0659
JAP/GBW). The Court additionally notes thaince the date of entry of the PFRD, the
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Judge Martinez next considered the Uniteatet initial contentin that Johnson | does
not apply retroactively and, theoeé, the Court must look at the law at the time of Garcia’s
sentencing._See PFRD at 15{t&ing Response at 2-3, édrthe Supplemental Memorandum,
wherein the United States asks to withdrtne Response’s argument, because “it has been
learned subsequent to the filing of the [Respprihat the department has advised against
making such procedural arguments”). Judge Mart noted that neitheéhe Tenth Circuit nor
the Supreme Court have held that Johnson | shaypply retroactively. See PFRD at 16. Judge
Martinez further explained that, because Garcia has successfully demonstrated constitutional
error as to his sentence pursuant to the holdinpimson Il, he is entitled to resentencing, and
the Tenth Circuit has held thatourts shall apply current #encing law at the time of
resentencing, absent an ex pfasito violation in which applidg®on of the new law to Garcia

would disadvantage him. See PFRD at 17 (citing United States v. Ziegler, 39 F.3d 1058, 1063-

64, n.2 (10th Cir. 1994); United States v. Vogt, 106 F.3d 414, at* @0t 1997)). In

addition, Judge Martinez notesath after the Supreme Court issued Johnson I, and before

Johnson Il, Garcia had no viable challenge torbbbery conviction, becae Garcia’s predicate

defendant in_United States v.fdga has been resentenced, amdboth United States v. Silva,
Nos. CR 07-0787 JCH, CIV 18674 JCH/KK, and United States Raymond, Nos. CR 03-2066
MV, CIV 16-0634 MV/KBM, the United Statesonceded that New Mexico’s third-degree
robbery statute does not constitute a viokehany for ACCA purposes, and the defendants in
those case have been resentenced. In additienylagistrate Judge in United States v. King,
Nos. CR 02-2092 MV, CIV 16-0501 MV/KK, hagaently entered a Proposed Findings and
Recommended Disposition on an opposed285 motion finding that armed robbery under
New Mexico’s robbery statute is0 longer a violent felony undeéhe ACCA pursant to the
holding in Johnson I._See United StatesKing, No. CIV 16-0501, Proposed Findings and
Recommended Disposition at 22, 2%d December 12, 2016 (Dot2). But see United States
v. Contreras, Nos. CR 12- 2653 RB, CIV 16-0671 RB/SMV, Proposed Findings and
Recommended Disposition, filed December 6, 2QD6c. 12)(finding that the defendant’'s
conviction for third-degree robbery under New MeXs robbery statute qualifies as a crime of
violence under the force clause of U.S.S.@B3..2 and as enumerated in the commentary of §
4B1.2).
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convictions for possession ofdgadly weapon by a prisoner amblpery would still have been

viable under the residual clauae his third ACCA convictionSee PFRD at 18. Judge Martinez
thus concluded that Johnson | should be agpbeGarcia’s case uponsentencing._See PFRD

at 18.

Finally, Judge Martinez addressed the isshether, at resentencing, Garcia’s robbery
conviction can be used to findathhe is a career offender undee U.S.S.G._See PFRD at 18-
19. Judge Martinez noted that, while neither ypadised this issue, the Court’'s order for
additional briefing and an amended PFRD was dasethe United States’ arguments_in Barela
whether New Mexico’s robbery offense is a vidléiony under the U.S.6., and that the Court
had asked Judge Martinez to disctisis issue._See PFRD at 18udge Martinez stated that,
because it appears that Garcia has alresglyed the maximum sentence of ten years
imprisonment for his conviction under 8 922(g)e tGourt may not need to consider Garcia’s
robbery offense with regard to the U.S.S.Gl. at 19. Neverthelesshe Magistrate Judge
explained that Garcia’s prior convictions farson and robbery are “crimes of violence” under
the U.S.S.G., because they are listed as emated offenses under § 4B1.2(a)(2), both in the
accompanying commentary and, as of August 1, 2016, in the U.S.S.G.’s text. PFRD at 19 n.4.
Therefore, Judge Martinez concluded that, ® éxtent the U.S.S.G. will apply at Garcia’s
resentencing, his robbery offense would be ared a crime of violence under the U.S.S.G.
See PFRD at 19.

3. Garcia's Objections.

At the outset, the Court notésat Garcia has agreed wilndge Martinez’ PFRD and her
recommendation that it grant his Motion. See Qies at 1. Nevertheless, Garcia states that

he “objects to certain findings the magistrate judge made in the course of reaching [her] ultimate
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correct recommendation.” Objections at 1. The €dhberefore, must corter each of Garcia’s
objections and conduct a de novo review of thoseqrs of the PFRD to which Garcia objects.
See 28 U.S.C. 8§ 636(b)(1)(C). This de novaew implicates the PFRD’s ultimate outcome,
because the extent of the Objections implicéiesanalysis Judge Méamez used to reach her
conclusions.

a. Consideration of Garcia’s Response and Objections to the Court’s
MOO.

Garcia’s first objection is thahe Court should consider Ga's response and objections
filed in response to the MOO directing the Uniftdtes to answer quests and Judge Martinez
to produce an amended PFRD without considerabf the United States’ concessions. See
Objections at 3-4 (citig Mr. Garcia’s Response and Objecntido DistrictCourt’'s Memorandum
Opinion and Order, filed October 14, 2016 (Doc. 27)(“MOO Objectiods”pfter the Court
entered its MOO on September 28, 2016, Garcia askelles Letter to the Court, filed October 2,
2016 (Doc. 24)(“Letter”), and a dament called Mr. Garcia’s @drtions to Memorandum and
Order, filed October 7, 2016 (Doc. 26)(“Unsign@bjections”), neither of which Garcia’s
counsel signed. Then, on October 14, 2016, Garcwunsel filed Garcia's MOO Objections,
which also objected to the Ca'srMOO. According to the Obftions, Judge Martinez erred by
not relying on Garcia’s documents filed in respotesthe MOO. _See Oégtions at 3-4. Garcia
thus seems to request that the Court incorporate Garcia’'s arguments in those filings that
“Johnson | would apply at a nevgentencing . . . [andlujan is not applicable to this case.”
Objections at 3-4. The Court, at the outset, ntitasit specifically diected Judge Martinez to

“produce another PFRD that ignores the [UnitedeSthtoncessions and @gzes all issues [in

2While the United States cites to the docutmemmbers in Garcia’s criminal case, the
Court will cite to the documemumbers in the civil case to lgensistent with other documents
and orders filed in these cases.
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Garcia’'s 8 2255 Motion] independently,” MOO at 5, which did not encompass any new claims
or additional support that Garcia presenteresponse to the Barela MOO.

b. The United States’ Waiver of Reliance on Garcia’s Robbery
Conviction.

Next, Garcia contends thae “has demonstrated the government waived reliance on
[Garcia’s] conviction to estdiBh his ACCA eligibility” and that Judge Martinez erred by
discounting the waiver principles discussedMoCarthan on the growl that McCarthan was
vacated. Objections at 4. Garcia #fere contends that “the vacating MtCarthan does not
undermine the conclusion that the government’s riaito object to the HB8s and the district
court’s omission of the robbery conviction as AGCA predicate waived [the government’s]
reliance on that conviction as an ACCA predicabw.” MOO Objections at 5. Garcia further
contends that, “[ijn any event, given the gowaent’s concession that [Garcia’s] robbery
conviction is not a valid ACCApredicate, it has certainly nowaived its reliance on that
conviction.” Objections at 5.

C. Garcia’s Failure to Object tothe Inclusion of His Robbery
Conviction.

Garcia next contends that Hel not forfeit his challenge tthe inclusion of his robbery
conviction as an ACCA predicate by failing to etfj to Judge Conway’s failure to include that
conviction as an ACCA predicate sg¢ntencing._See Objectionsbab. Garcia contends that it
was not his obligation to drawudge Conway’s attention to amyror regarding the use of his
robbery conviction as an ACCA-predicate cotiaic and that, instead, it was the United States’
responsibility to object. _See (@otions at 5. Garcia statéisat the facts in_McCarthan are

different, because the PSR therd dot specify which convictionsere ACCA predicates, so the

defendant there forfeited an objection to the w$ any particular anviction as an ACCA
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predicate, because he did not challenge thertaito list the conviatins that rendered him
ACCA eligible. See Objections at 6. Hehmwever, Garcia contendhat, because the PSR
specified three convictions #8CCA predicate offense, natcluding the robbery conviction,
Garcia had no obligation to object to the PS&duse he knew Judge Conway would rely upon
the three specified convictions to impose AMt&CA sentence. See Objections at 5-6.

d. Judge Conway’s Reliance on Garcia's Robbery Conviction.

Next, Garcia contends that Judge Conway itdifly did not rely on [Garcia’s] robbery
conviction to justify [Garcia’s] ACCA sentence Objections at 6. Garcia contends that Judge
Martinez erred in comeding that it is not clear whetheludge Conway relied on Garcia’s
robbery conviction as an ACCA predicate and thghg record is very clear that this court did
not do so.” Objections at 6. Garcia nothat the PSR listed tee convictions as ACCA
predicates, but did not list thebbery conviction, that the United States did not object to its
absence, and that Judge Conveiy not mention the United S&t Notice that it intended to
rely on Garcia’s robbery conviction for artCEA enhancement. _See Objections at 6.

e. Whether Garcia is Entitled to Resentencing Under Current Law.

Garcia states that he agrees with Juddgrtinez that Garcia shall be resentenced
pursuant to the law in effect @lhe time of resentencing. e& Objections at 9-10. Garcia,
however, further argues:

Thus, if this Court decides the goverent has not waived submission of the

robbery conviction as an ACCA predicathis court must @ply [Johnson I] to

determine whether New Mexico’s third-degrrobbery statute & violent felony.

Another reason to do so is because [Johnson [] is retroactive in any case. The

magistrate judge does not mention that poBtit it is an alternative obvious way

to reach the same ultimate result and tloisrt expressed concern about the issue.

Objections at 11.
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f. Whether Robbery Requires EnoughForce to Satisfy the Force Clause.

Garcia contends that, while Judge Martinezestily concludes that New Mexico’s third-
degree robbery offense does not require sufficiesat of force to satisfy the “physical force”
clause of § 924(e)(2)(B)(i), Judddartinez does not explainhy New Mexico’s third-degree
robbery offense does not meet that requiremertt, Garcia thus asks the Court to consider his
arguments in favor of this conclusion. Segdotions at 12-15 (citop to New Mexico cases
which explain that, to constitute robbery, fioece necessary must only be enough to overcome
the “resistance of attachment”).

g. _Consideration of United States v. Lujan.

Next, Garcia states that he agrees with Judge Martinez_that Johnson | trumps the

Tenth Circuit’s decision in United States v.j&m, but asks the Court to “consider the more

expansive arguments [Garcia] has made demomgjritat this court may not apply Lujan to his

case.” Objections at 16. Garcia argues thatTiénth Circuit in_Unitedtates v. Lujan did not

discuss whether New Mexico robbery requires a particular level of force, see Objections at 16-

18, and that United States v. Lujamist binding on this Court to thextent that it is inconsistent

with the Johnson | decisiogee Objections at 18-21.

h. Application of the U.S.S.G.

Finally, Garcia objects to Judge Martindizridings and conclusions regarding Garcia’s
U.S.S.G. calculations.__See Objections at 21-Zarcia contends dh even though he has
already served the ten-year maximum sentencéathallows, the Court wilktill need to make
U.S.S.G. calculations.__See Objens at 21. Garcia further otends that he is not a career
offender under § 4.B1.1(a) of the U.S.S.G., beeabe was convicted of being a felon in

possession of a firearm, and notaotrime of violence or a cootled substance offense. See
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Objections at 21. Garcia states that the “eriofl violence” definition in 8 4B1.2 is relevant,
however, under U.S.S.G. § 2K2.1 for his offenselleatulation and thatobbery is not a valid

ground for an offense-level enhancement, because it was only listed as an enumerated offense in
the commentary, and not in the guideline, at thee tof Garcia’s offense. See Objections at 21-

23. Garcia states that he will, nonetheless, esddthe question of his appropriate offense level

at his resentencing.e8 Objections at 23.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive martis to a Magistrate Judge for a recommended
disposition. _See Fed. R. Ci. 72(b)(1) (“A magistrateudge must promptly conduct the
required proceedings when assigned, withouttigg® consent, to hear a pretrial matter
dispositive of a claim or defense . . . .”). IRd2(b)(2) governs objection8Vithin 10 days after
being served with a copy of the recommendeg@atigion, a party may serve and file specific
written objections to the proped findings and recommendatichsFinally, when resolving
objections to a Magistrate Judge’s proposal, tistrict judge must determine de novo any part
of the magistrate judge’s disptisn that has been properly objedtto. The district judge may
accept, reject, or modify the recommended disposition; receive further evidence; or return the
matter to the magistratagge with instructions.’Fed. R. Civ. P. 72(b)(3).

Similarly, 28 U.S.C. § 636 provides:

A judge of the court shall make a de naleiermination of those portions of the

report or specified proposed findings commendations to which objection is

made. A judge of the court may accept, egjer modify, in vhole or in part, the

findings or recommendations made by thagistrate judge. The judge may also

receive further evidence or recommitetmatter to the magistrate judge with

instructions.

28 U.S.C. § 636(b)(1)(C).
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“The filing of objections to the magistrateteport enables the district judge to focus
attention on those issues -- factual and legal -- that are at the heart of the parties’ dispute.”

United States v. One Parcel of Real Propeéith Buildings, Appurtenances, Improvements,

and Contents, 73 F.3d 1057, 1059 (10th Cir. J@@he Parcel’)(quotig Thomas v. Arn, 474

U.S. 140, 147 (1985)). As the Tenth Circuit Ima¢ed, “the filing of objections advances the
interests thainderlie the Magistrate’s Act][including judicial efficiency.” One Parcel, 73 F.3d

at 1059 (citing_Niehaus v. Kaas Bar Ass’n, 793 F.2d 1159, 116B0th Cir. 1986);_United

States v. Walters, 638 F.2d 947, 950 (6th Cir. 1981)).

The Tenth Circuit held in One Parcel “thaparty’s objections to the magistrate judge’s
report and recommendation must be both timelg specific to preserve an issue for de novo
review by the district court dor appellate review.”_One Pai¢ 73 F.3d at 1060. “To further
advance the policies behind the Magistrate’s, Athe Tenth Circuit], like numerous other
circuits, ha[s] adopted ‘a firm waiver rule’ &h ‘provides that the failure to make timely
objections to the magistrate’s findings @commendations waives appellate review of both
factual and legal questions.”One Parcel, 73 F.3d at 1059 (dibats omitted). In addition to
requiring specificity in objections, the Tenth Circhés stated that “[ijssues raised for the first
time in objections to the magistrate judge’sammendation are deemed waived.” Marshall v.

Chater, 75 F.3d 1421, 1426 (10th Cir. 1996). Ba#ed States v. Garfinkle, 261 F.3d 1030,

1030-31 (10th Cir. 2001) (“In this r@iuit, theories raisd for the first time in objections to the
magistrate judge’s report ageemed waived.”). And, ian unpublished opinion, the Tenth

Circuit stated that “the distriatourt correctly held that [a petitioner] had waived [an] argument

328 U.S.C. 88 631-39.
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by failing to raise it before the magistratePevehouse v. Scibana, 229 F. App’x 795, 796 (10th
Cir. 2007)(unpublished).

In One Parcel, the Tenth Circuit, in acceovith other Courts of Appeals, expanded the
waiver rule to cover objections that are timely tmo general._See One Parcel, 73 F.3d at 1060.
The Supreme Court of the Unitedags -- in the course of agming the United States Court of
Appeals for the Sixth Circuit’s use of the waiver rule -- has noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novo or any other standard,
when neither party objects to thosedings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courtreould perform when no party @gts to the magistrate’s
report. _See S. Rep. No. 94-625, pp. 9-10 (1976) (hereafter Senate Report); H.R.
Rep. No. 94-1609, p. 11 (1976); U.Sde Cong. & Admin. News 1976, p. 6162
(hereafter House Report). There istmiog in those Reports, however, that
demonstrates an intent to require thergistourt to give any more consideration

to the magistrate judge’s report thdre court considers pppriate. Moreover,

the Subcommittee that drafted and hbakhring on the 1976 amendments had
before it the guidelines dhe Administrative Office othe United States Courts
concerning the efficient use of magisteatélhose guidelines recommended to the
district courts that “[w]here a magisteamakes a finding or ruling on a motion or

an issue, his determination should become that of the district court, unless specific
objection is filed within a reasonable tirheSee Jurisdiction of the United States
Magistrates, Hearings on S. 1283 before the Subcommittee on Improvements in
Judicial Machinery of the Senat@ommittee on the Judiciary, 94th Cong., 1st

*Pevehouse v. Scibana is an unpublished opinion, but the Court can rely on an
unpublished opinion to the extent rsasoned analysis is persuasiveghe case before it. See
10th Cir. R. 32.1(A) (“Unpublished opinions are moecedential, but nyabe cited for their
persuasive value.”). ThEenth Circuit has stated:

In this Circuit, unpublishedrders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
concludes that Pevehouse v. Scibana has persuadive with respect to a material issue, and
will assist the Court in stdisposition of this Memorandum Opinion and Order.
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Sess., 24 (1975) (emphasis added) (heee&enate Hearings). The Committee
also heard Judge Metzner of the Southgistrict of New Yok, the chairman of a
Judicial Conference Committee on the auistration of the magistrate system,
testify that he personally followed that ptiae. See id., at 11 (“If any objections
come in, ... | review [the record] andaide it. If no objections come in, | merely
sign the magistrate’s order.”). The Judicial Conference of the United States,
which supported thele novo standard of review eventually incorporated in
8§ 636(b)(1)(C), opined that in moststances no party would object to the
magistrate’s recommendation, and the &itign would termina with the judge’s
adoption of the magistrate’s reporEee Senate Hearings, at 35, 37. Congress
apparently assumed, therefore, that pagty who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review. There %0 indication that Congress, in enacting
8§ 636(b)(1)(C), intended to gaire a district judge to wew a magistrate’s report

to which no objections arddd. It did not preclude &ating the failure to object

as a procedural default, waiving the righfurther consideration of any sort. We
thus find nothing in the statute or the Kgtive history that convinces us that
Congress intended to forbid a rule such as the one adoptkd Byxth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emphasioriginal)(footnotes omitted).
The Tenth Circuit also notedh6wever, that ‘[tlhe waiver ta as a procedural bar need
not be applied when the interests of justicadmtate.” One Parcelf3 F.3d at 1060 (quoting

Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991)(“We join those circuits that have

declined to apply the waiver rule to a pro sgdint’s failure to object when the magistrate’s
order does not apprise the pro se litigant of the consequences of a failure to object to findings and

recommendations.”)(citations omitted). Cf. Thasw. Arn, 474 U.S. at 154 (noting that, while

“[alny party that desires plenary consideratlmnthe Article 11l judge of any issue need only
ask,” a failure to object “does not preclude furtheview by the district judge, sua sponte or at
the request of a party, under ard®/o or any other standard”)n One Parcel, the Tenth Circuit
noted that the district judge ¢halecided sua sponte to conduct a de novo review despite the lack
of specificity in the objectiongyut the Tenth Circuit held that it would deem the issues waived
on appeal because it would advance the intrestlerlying the waiver rule, See 73 F.3d at

1060-61 (citing cases from other Courts of Appeahere district courtglected to address
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merits despite potential application of waivelerubut the Courts of ppeals opted to enforce
waiver rule).

Where a party files timely and specific etijions to the Magistta Judge’s proposed
findings and recommendations, “on [] psitive motions, the statute calls forda novo

determination, not @e novo hearing.” _United States v. Raddatz, 447 U.S. 667, 674 (1980).

“[In providing for a ‘de novo determination’ rather thande novo hearing, Congress intended to
permit whatever reliance a district judge, in the exercise of sound judicial discretion, chose to

place on a magistrate’s propodedlings and recommendationsUnited States v. Raddatz, 447

U.S. at 676 (quoting 28 U.S.€.636(b); citing Mathews v. Wer, 423 U.S. 261, 275 (1976)).

The Tenth Circuit requires a “district court ¢éonsider relevant eveshce of record and not
merely review the magistrate judge’s recoemaation” when conducting de novo review of a
party’s timely, specific objections to the mstgate’s report._In re Griego, 64 F.3d 580, 583-84
(10th Cir. 1995). “When objections are matethe magistrate’s factual findings based on
conflicting testimony or evidence . . . . the didtrcourt must, at a minimum, listen to a tape
recording or read a transcript the evidentiary hearing.Gee v. Estes, 829 F.2d 1005, 1008-09
(10th Cir. 1987).

A district court must “clearly indicate dh it is conducting a de novo determination”
when a party objects to the Magistrate Ridgreport “based uponoaoflicting evidence or
testimony.” Gee v. Estes, 829 F.2d at 1009. Orother hand, a district court fails to meet the
requirements of 28 U.S.C. § 636(b)(1) when it tadiés that it gave “corterable deference to

the magistrate’s order.”__Ocelot Oil Comp. Sparro Indus., 847.%d 1458, 1464 (10th Cir.

1988). A district court need not, however, “reagny specific findings; the district court must

merely conduct ae novo review of the record.”_Garcia City of Albuquerque, 232 F.3d 760,

.25 -



766 (10th Cir. 2000). “[T]he distit court is presumed to knowathde novo review is required.
Consequently, a brief order expresslytiata the court conducted de novo review is

sufficient.” Northington v. Marin, 102 F.3d 1564570 (10th Cir. 1996)(citig In re Griego, 64

F.3d at 583-84). “[E]xpress referms to de novo review in itsder must be taken to mean it
properly considered the pertinentrpons of the record, absentrse clear indication otherwise.”

Bratcher v. Bray-Doyle Indefsch. Dist. No. 42, 8 F.3d 722, 72#0th Cir. 1993). The Tenth

Circuit has previously held that a district coproperly conducted a de novo review of a party’s
evidentiary objections when the district coufterse” order contained one sentence for each of
the party’s “substantive claims” and did “nobention his procedural challenges to the

jurisdiction of the magisate to hear the motion.” _Garcia City of Albuqguerque, 232 F.3d at

766. The Tenth Circuit hasxplained that brief district couprders that “merely repeat the
language of 8§ 636(b)(1) to indicate compliance” are sufficient tdemonstrate that the district
court conducted a de novo review:

It is common practice among district juedgin this circuit to make such a

statement and adopt the magistrate jsdgecommended dispositions when they

find that magistrate judges have dealt with the issues fully and accurately and that

they could add little of vakito that analysis. We maot interpret the district

court’s statement as establishing thataited to performthe required de novo

review.

In re Griego, 64 F.3d at 584.

Notably, because a district court may placeaisker reliance it chooses on a Magistrate
Judge’s proposed findings and recommendations, a district coayt dotept, reject, or modify,
in whole or in part, the findings or recomndations made by the magistrate,” 28 U.S.C. §
636(b)(1), as “Congress intended to permit whategkance a district judgen the exercise of

sound judicial discretion, chose to placen a magistrate’s proposed findings and

recommendations,” United States v. Raddatz, 44, Bt 676 (emphasis omitted). See Bratcher
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v. Bray-Doyle Indep. Sch. DistNo. 42, 8 F.3d at 724-25 (holdintpat the district court’s

adoption of the Magistrate Judgéjzarticular reasonable-hour astites” is consistent with the

de novo determination that 28 U.S.C. 8§ 63@(band United States Raddatz require).

Where no party objects to the Magistrdtedge’s proposed findings and recommended
disposition, the Court has, as a matter of coumséhe past and in the interests of justice,

reviewed the Magistrate Judge’s recommeraati In_Pablo v. Soc. Sec. Admin., 2013 WL

1010401 (D.N.M. 2013)(Browning, J.), the plaintifilél to respond to th®lagistrate Judge’s
proposed findings and recommended dispositiamg thus waived higight to appeal the
recommendations, but the Court nevertheless cdedwucreview. The Cougenerally does not,
however, “review the PF&RD de novo, becausepadies had not objected thereto, but rather
review[s] the recommendations determine whether they cleadyroneous, arbitrary, obviously

contrary to law, or an abe®f discretion.”_Pablo v. So€ec. Admin., 2013 WL 1010401, at *4.

The Court, thus, does not determine independemkigt it would do if the issues had come
before the Court first, butather adopts the proposed fimgls and recommended disposition
where “[tlhe Court cannot say that the Magitt Judge’s recommertdm . . . is clearly

erroneous, arbitrary, obvioyscontrary to law, or an abuse dfscretion.” _Pablo v. Soc. Sec.

Admin., 2013 WL 1010401, at *4See Alexandre v. Astrue, 2013 WL 1010439, at *4 (D.N.M.

2013)(Browning, J.)(“The Court rather reviewdde findings and recommendations of the
Honorable Stephan M. Vidmar, United States MagistJudge, to deterndrif they are clearly
erroneous, arbitrary, obviolyscontrary to law, or an abuse discretion. The Court determines

that they are not, and will thefore adopt the PFRD;"Trujillo v. Soc. Sec. Admin., 2013 WL

1009050, at *5 (D.N.M. 2013)(Browning, J.)(adoptitige proposed findings and conclusions,

noting: “The Court did not review the ARD devo, because Trujillo has not objected to it, but
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rather reviewed the . . . findings and recommendations to determine if they are clearly erroneous,
arbitrary, obviously contrary to law, or an abusf discretion, which they are not.”). This
review, which is deferential to the Magistraleidge’s work when there is no objection,
nonetheless provides some reviewthe interest of justice, argkems more consistent with the
waiver rule’s intent than no review at all arfull-fledged review. Accordingly, the Court

considers this standard of rew appropriate._ See Thomas vnAA74 U.S. at 151 (“There is

nothing in those Reports, however, that demonstrategemt to require the district court to give

any more consideration to the magistrate’s repmah the court conside@ppropriate.”). The
Court is reluctant to have no review at all if its name is going at the bottom of the order adopting
the Magistrate Judge’s proposed findings and recommendations.

LAW REGARDING 28 U.S.C. 8§ 2255 PETITIONS

A court must conduct a hearing on a 8 2255 amt[u]nless the motion and the files and
records of the case conclusively show that theoper is entitled tao relief.” 28 U.S.C. §

2255(b). _See United States v. Lopez, 100 F.3d 113,(10th Cir. 1996). Under this standard,

“the petitioner bears the burden‘afleging facts which, if proved, euld entitle him to relief.”

Hatch v. Oklahoma, 58 F.3d 1447, 1457 (10th Cir. 1995)(quotation and citations omitted),

overruled on other grounds by Daniels v.itdd States, 254 F.3d 1180, 1188 n.1 (10th Cir.

2001)(en banc). Accordingly, if the prisoner glls facts, which, if believed, cannot be grounds

for relief, there is no need for a hearingege3Hatch v. Oklahoma, 58 F.3d at 1457. Additionally,

the petitioner’s “allegations must be specifidgrarticularized; conclusory allegations will not

suffice to warrant a hearing.” _Hatch v. Oklaltmn®8 F.3d at 1457 (gtation, citations, and

internal punctuation omitted). If the claims relate to occurrences in the courtroom or evidence in

the record, then the Court nerdt conduct a hearing. Seeabhibroda v. United States, 368
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U.S. 487, 494-95 (1962).

LAW REGARDING THE ACCA

Congress designed the ACCA to address “Bpecial danger” that career offenders

carrying guns pose. Begay v. United States, 553 U.S. 137, 146 (2008). The ACCA imposes a

minimum fifteen-year sentence for indivials who violate 18 U.S.C. § 922¢fgnd have “three
previous convictions . .. for a violent felony or serious drug offense, or both, committed on

occasions different from one another.” 18 €. 924(e)(1)._See United States v. Sprous, 2010

U.S. App. LEXIS 15689, at *4 (1BtCir. 2010)(stating that, “[ulndehe Armed Career Criminal

Act (ACCA), 18 U.S.C. § 924(ep defendant who viates 18 U.S.C. § 922(g) and has ‘three

previous convictions . . . for a violent felony’ is subject to a 15-year minimum sentence”).
Whether a prior offense is a violent feloagder the ACCA is a question of law. See

Johnson |, 559 U.S. at 134-35; United Statelartinez, ®2 F.3d 1166, 1168 (10th Cir. 2010).

The ACCA defines “violent felony” as
any crime punishable by imprisonment for a term exceeding one year, or any act
of juvenile delinquency involving the usa carrying of a firearm, knife, or
destructive device that walllbe punishable by imprisonment for such term if
committed by an adult, that --

(i) has as an element the use, attechpige, or threatened use of physical
force against the person of another; or

(i) is burglary, arson, or extodn, involves use of explosives, or
otherwise involves conduct that pretera serious potential risk of
physical injury to another . . ..

18 U.S.C. 8§ 924(e)(2)(B). The ACCA formerly dedd three classes of crimes that constitute

violent felonies: (i) crimes that have as an eleinidre use, attempted use, or threatened use of

physical force against the person of another,'U18.C. § 924(e)(2)(B)(l); (ii) burglary, arson,

®18 U.S.C. § 922(g) prohibits certain indiuals, including envicted felons, from
transporting or possessing firearms.
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extortion, or crimes involving the use of explesy see 18 U.S.C. § 924(e)(2)(B)(ii); and (iii)
crimes not within the first twoategories which involve “conduct thatesents a serious risk of
physical injury to another,” 18 U.S.C. § 924(e)(2)(B)(ii). _In Johnsotihnd,Supreme Court held
that ACCA’s provision makinga “violent felony” any offense criminalizing “conduct that
presents a serious risk of physical injuty another,” called the Residual Clause, is
impermissibly vague and that imposing an inseghsentence under the Residual Clause thereby
violates the Constitution’s guarantee of duecpss. _Johnson Il, 135 S. Ct. at 2562-63. Still
remaining, however, is 8 924(e)(2)(B)(i), whichfides “violent felony” to mean a crime that
“has as an element the use, attempted osdhreatened use gfhysical force,” commonly
referred to as the “element” or “force’atise, and the “enumerated” clause, embodying §
924(e)(2)(B)(ii)’s language which tis the crimes of burglary, arson, extortion, or the use of
explosives as violent feloniesSthe Supreme Court expressly sththat its holding with respect
to the Residual Clause does mall into question ACCA’s appdation to the four enumerated
offenses or to the remainder of the definitionaofiolent felony in § 92(e)(2)(B). _See 135 S.
Ct. at 2563. _Johnson IlI, therefore, has mpliaation to sentences enhanced under §
924(e)(2)(B)(i)'s force or element clause,8824(e)(2)(B)(ii)'s enumerated clause.

1. Use, Attempted Use, or Threatened Use of Physical Force.

A crime is a violent felony if it is punishabley imprisonment for more than a year, and
“has as an element the use, attempted udbreastened use of physidalrce against the person
of another.” 18 U.S.C. § 924(e)(2)(B)(]).

Although the ACCA does not define “phgal force,” Blacks Law Dictionary
defines “force” as “[p]Jower, violence, @ressure directed against a person or
thing,” and “physical force’as “[florce consisting ira physical act.” Black’s
Law Dictionary (8th Ed. 2004). Seati 924(e)(2)(B)(l), moreover, includes not
only the actual or attempted use of phgkiorce against the person of another,
but also the threatened use of such force.

-30 -



United States v. Hernandez, 568 F.3d 827, 83th(0dt. 2009)(footnote omitted). See United

States v. Herron, 432 F.3d 1127, 1137 (10th Cir. 2005)(stating that thmeldefs convictions
for having “knowingly place[d] or attempt[ed] tplace another person iiear of imminent
serious bodily injury . . . by the use of a deadly weapon” constituted violent felonies, because
this “conduct easily satisfies the requirementtioé threatened use physical force against the
person of another™).

In determining whether a conviction isrfa violent felony under § 924(e)(2)(B)(l), the
court applies a “categorical aparch” under which the court looksnily to the faciof conviction
and the statutory definition of the prior offenaad do not generally consider the particular facts

disclosed by the record of conviction.” it&d States v. Scoville, 561 F.3d 1174, 1176 (10th Cir.

2009)(citation omitted). See United States v. Silva, 608 F.3d 663, 668 (10th Cir. 2010)(applying

a categorical approach to detémmwhether a prior convictiogualifies as a violent felony under
§ 924(e)(2)(B)(1)). All that is relevant is “whegr the elements of the offense are of the type

that would justify its inclusion’ within theACCA”; the court does not “inquir[e] into the

specific conduct of this partitar offender.” _United Stas v. Scoville, 561 F.3d at 1176

(quoting James v. United States, 550 U.S. P82, (2007)). _See Begay v. United States, 553

U.S. at 141 (“In determining vether this crime is a violent [y, we consider the offense
generically, that is to say, we examine it in terof how the law defines the offense and not in

terms of how an individual offender might have committed it on a particular occasion.”); Taylor

v. United States, 495 U.S. 575, 602 (1990); Un8&ates v. Hernandez, 568 F.3d at 829.

In determining whether a convioti obtained under this statute is a
“violent felony” within the meaning o 4B1.2(a), we apply a formal categorical
approach looking only to the statutory defioms of the prior offense, and not to
the particular facts underhg those convictions.
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Applying this approach, it is cleaa violation of Wyo. Stat. Ann. §
7-18-112 is not a violent felony within the meaning of the guideline because . . . it
is a crime of inaction and does not “inve] ] conduct that presents a serious
potential risk of physicahjury to another.”

United States v. Pappan, 315 F. App’x 677, 6&@tH{ Cir. 2009)(citations and footnotes

omitted).

If a criminal statute proscribes both conduct that falls within the definition of violent
felony and conduct that falls ouls of it, the court uses a tdified categorical approach,”
under which the court may also look at the givag documents and the documents of conviction

to determine whether the defendant was conviofealviolent felony._United States v. Scoville,

561 F.3d at 1176. See United $&t. Avalos, 315 F. App’x 73¥32 (10th Cir. 2009)(“[W]e

employ the so-called ‘modified categoricapproach’ when the statute of conviction
encompasses both violent and nonviolent crimed.He Tenth Circuit clafied the proper use of

the modified categorical approach in_ Unit&tates v. Herrera, staf: “[The modified

categorical approach] is prape used when the underlyingastite of conviction contains

multiple element sets and is therefore dhlisi” 286 F. App’x 546, 55210th Cir. 2008)._See

United States v. Silva, 608 F.3d at 668 (statiraj the modified categorical approach involves

consulting “charging documents and documenfs conviction”)(citing United States v.

Hernandez, 568 F.3d at 829). _In United Statddevnandez, the Tenth Circuit analyzed whether

Texas’ crime of deadly conddcis a violent felony under th&CCA’s § 924(e)(2)(B)(1).

®Texas law defines the crime of deadly conduct, in pertinent part, as:

(a) A person commits an offense if he redsly engages inonduct that places
another in imminent dangef serious bodily injury.

(b) A person commits an offense if he knogly discharges arearm at or in the
direction of:
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Because the defendant argued the Texas crirdeadly conduct was too broad to categorically
constitute a violent felony, the Tenth Circapplied a modified categorical approaldaking to
the charging documents and docutsesf conviction to uncover ¢hallegation that the defendant

“knowingly discharged a firearm itine direction of an individudl. United States v. Hernandez,

568 F.3d at 829-30. The Tenth Circuit concludeat thernandez’ conduct had as an element
“the use, attempted use, orghtened use of physical force agaarsother person,” and held that

the charged crime was a “violent felony” undee ACCA’s 8§ 924(e)(2)(B)(l)._United States v.

Hernandez, 568 F.3d at 830.

In Johnson I, the Supreme Court analyze@twér a defendant’s prior battery conviction
under Florida law was a “violent felony” undeetACCA. See Johnson I, 559 U.S. at 135-45.
Specifically, the Supreme Court inquired whethetually and intentionally touching another
person constitutes the use of “physical forcathim 8 924(e)(2)(B)(l)’s meaning. 559 U.S. at
135-45. The Supreme Court noted that theCACdoes not define “physical force” and
“therefore [gave] the phrasestordinary meaning,” holding that the term physical force “means

violent force -- i.e., force capable of causing pbakpain or injury to another person.” 559 U.S.

(1) one or more individuals; or

(2) a habitation, building, or vehe&land is reckless as to whether
the habitation, building, vehicle is occupied.

(c) Recklessness and danger are presurhdéde actor knowingly pointed a

firearm at or in the direction of anothehether or not the actor believed the
firearm to be loaded.

(e) An offense under Subskgxt (a) is a Class A misdemeanor. An offense under
Subsection (b) is a felony of the third degree.

Tex. Penal Code Ann. § 22.05.
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at 140 (emphasis in original).

In United States v. Herron, the Tenth Citcheld that Colorado’s menacing statute

constituted a violent felony undeise of force prong, and thé&hreatening or engaging in
menacing conduct with a deadly weapon,” such #haictim believes he or she is in danger of
receiving an immediate battery,shas an element the threatenesg of physical force against

another person. United StatesHerron, 432 F.3d 1127, 1138 (bGZir. 2005), cd. denied, 547

U.S. 1104 (2006). The defendant argued thatatieg was not a “violerfelony,” because the
term deadly weapd&was defined so broadly as to inclualéist, foot, or whiskey bottle, meaning

that menacing includes conducthuas telling someone over ttedephone thagou are going to

’ Colorado defines menacing as:

A person commits the crime of menacinghy any threat or physical action, he
or she knowingly places or attempts taqd another person fear of imminent
serious bodily injury. Meacing is a class 3 misdemeanbut, it is a class 5
felony if committed:

(a) By the use of a deadly weapon or any article used or fashioned
in a manner to cause a person @smnably believe that the article
is a deadly weapon; or

(b) By the person representing vdhpar otherwise that he or she
is armed with a deadly weapon.

C.R.S.A. § 18-3-206 (2000).

8 Colorado defines a deadly weapon as:

“Deadly weapon” means any of the followgi which in the manner it is used or
intended to be used is capable of pradgaeath or serious bodily injury: (1) A
firearm, whether loaded or unload€t) A knife; (1lI) A bludgeon; or (IV) Any
other weapon, device, instrument, mater@a substance, whether animate or
inanimate.

C.R.S.A. 8 18-1-901(3)(e) (1999). New Mexic@ggravated assault statute does not define
“‘deadly weapon.” The New Mexico Crimin&ode’s uniform definition defines “deadly
weapon” as “any firearm, whether loaded wioaded; or any weapon which is capable of
producing death or great bodilyrha. . . or any other weapong@th which dangerous wounds
can be inflicted.” N.M.S.A. 1978, § 30-1-12B (1963).
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punch or kick them. 432 F.3d at 1138. TheatheCircuit stated: “Knowingly placing someone
in fear . . . by the use of a deadly weapon adstaonstitutes threatening someone,” and “[a]
threat to kick or strike someone comes witthia ACCA definition regardless of whether a foot
or bottle is a deadly weapon.” 432 F.3d at 1138.

In United States v. Silva, the Tenth Qiiic concluded that “‘apprehension causing’

aggravated assault . . . creates a commensthegat of physical force” and likened said
conviction to convictions underadtites that “criminalized intéional physicalcontact with a
deadly weapon.” 608 F.3d at 672. The Tenth Cincated that the guideline provision defines
“crime of violence’ as ‘any of the following: . . ggravated assault, . . . any offense . . . that
has as an element the use, attempted use, atehezl use of physical force against the person of
another.” 608 F.3d at 671 (quag then-effective U.S.S.G 8§ 212 app. N.1(B)(iii))). _But see

United States v. McFalls, 592 F.3d 707, 716 @th 2010)(noting that, although comment 1 to

U.S.S.G § 4B1.2 lists “aggravated assault” agime of violence, South Carolina’s crime of
assault and battery of a high aadgravated nature was not gaigcally a crime of violence
because it did not involve the same elements as generic aggravated assault).

2. EnumeratedOffenses.

In Taylor v. United States, 495 U.S. at 575, the case in which the Supreme Court

endorsed the “categorical approach,” the questias whether the word “burglary” -- one of the
ACCA’s enumerated offenses -- required a famn definition independent of the labels
employed by the various States’ criminal codd85 U.S. at 592. The Supreme Court held that
an offense constitutes “burglary” under 8 924(e) if, regardless of its exact definition, it has the
basic elements of a “generidiurglary -- i.e., anunlawful or unprivilged entry into, or

remaining in, a building or other structure, withent to commit a crime -- or if the charging
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paper and jury instructions rdged the jury to find all the ements of generic burglary to
convict the defendant. 495 U.&. 599. The Supreme Court concluded that Congress used the
word “burglary” in “the generisense in which the term is now used in the criminal codes of
most States.” 495 U.S. at 589, 598 (“It seamais implausible that Congress intended the
meaning of ‘burglary’ for purposes § 924(e) to depend oneldefinition adopted by the State

of conviction.”). The Supreme Court explained:

The convicting State’s definition of “buily” cannot control the word’s meaning
under 8 924(e), since that would allosentence enhancement for identical
conduct in different States to turn upon Wieetthe particular States happened to
call the conduct “burglary.” That resulti®t required by 8§ 92é]'s omission of

a “burglary” definition contaied in a prior version dhe statute absent a clear
indication that Congresstended by the deletion to @hdon its general approach

of using uniform categorical definitiorfer predicate offenses. “Burglary” in 8
924(e) must have some uniform definition independent of the labels used by the
various States’ criminal codes.

Taylor v. United States, 495 U.S. at 575ee_United States v. Silva, 608 F.3d at 666 (applying

the modified categorical approach “to determine ‘the character of [Silva’s] admitted

burglary’)(citation omitted); _United Stas v. Terrell, 593 F.3d 1084, 1091 (9th Cir.

2010)(applying the categorical and modified egatrical approaches “to compare [the
defendant’s] prior burglary offensés the ‘generic’ definition oburglary set forth in_Taylor”);

United States v. Juarez-Galvan, 572 F.3d 11869 (10th Cir. 2009)(stiag that it “must

consider ‘the uniform generic definition[s] ¢kidnaping and robberygnumerated in § 2L1.2],
and then determine whether the state stajterrespond]] to that generic definition”).
ANALYSIS
Garcia’'s Objections have alerted the Cdorta variety of legal issues underlying the
PFRD’s conclusions. In light @darcia’s Objections, and in ligltf the Court’'s de novo review
of the PFRD, the Court will overrule the Objecis and not adopt the PFRD. See 28 U.S.C. §

636(b)(1)(C). There is no dispute that onetlo# three convictions in the ACCA section of
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Garcia’'s PSR explicitly lists -- and upon whidhdge Conway generally relied -- could only
constitute a predicate felonyrfdCCA’s purposes pursuant ®CCA’s Residual Clause. See
PSR at 10 (listing, as a predicate felony, Garaatsviction for Possession of a Deadly Weapon
By a Prisoner, a conviction the United States coesdalls under Johnson Il, see Response at 2);

Because, after Johnson Il and Welch v. Uhiftates, U.S. __, 136 S. Ct. 1257, 1268

(2016)(holding that Johnson Il plges retroactively to cases allateral review), Garcia’'s
ACCA enhancement cannot be predicated upelonies pursuant to the Residual Clause,
Garcia’s sentence -- absent any otfaetors -- is thus the result obnstitutional error, entitling
him to relief under 8§ 2255. Yet, Garcia’s PSR allstails his lengthy aninal history, and,
albeit not listed in the PSR’'s ACCA sectiancludes Garcia’s conviction for New Mexico
robbery. The Court, consequisnimust decide whether (i) ¢@hNew Mexico robbery conviction
-- which the PSR’s criminal histprsection references, is onetbe six convictions that Judge
Conway referenced at the sentencing hearing,ia one to which Garcia admitted in the Plea
Agreement -- can serve as a peate conviction under the ACCAnd (ii), whether the Court
must still vacate Garcia’s sentence, if it igualifying felony, only to then resentence him again
applying the same ACCA enhancement, oineitead the Court caronduct “harmless error”

analysis,_see United States v. Hicks, 2016 8872949, at *3 (N.D. Cal. 26)(Chen, J.).

Courts have split whether, under § 2255, a Johnserrdt is subject to harmless error review.
Nonetheless, a majority view has indeed cryzkadliin favor of subjectaqsuch error to harmless
error review, and the Court agrees with thejamity. Thus, the Court will subject Judge
Conway’s sentencing order to a harmless emegrew, therefore requimg the Court -- by this

Memorandum Opinion and Order -- to considdrether New Mexico’s robbery offense can

qgualify as a predicate felony for ACCA’s purpose€oncluding that idoes, the Court will
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overrule Garcia’s Objections and not adapdge Martinez’ PFRD, substituting its own opinion
in the PFRD’s stead. The Court proceeds dmdressing Garcia’s relevant Objections,
substituting its own analysis foudge Martinez’ where appropriate.

l. JOHNSON II'S IMPORT, A ND ACCA IN ITS AFTERMATH.

As discussed, under the ACCA, a felon coredcdf possessing a firearm in violation of
18 U.S.C. 8§ 922(g) who has “threeior convictions . . . for a wient felony or a serious drug
offense, or both,” 18 U.S.C. § 924(e)(1), AC@hhancement. Wheredelon-in-possession
convictions generally face a maximum 120-mos#ntence, see 18 U.S.C. § 922(a)(2), an
ACCA-enhanced conviction garners a fiftearay (180-month) minimum and a maximum of
life, see 18 U.S.C. § 924(e)(1). Although Johnson Il invalidated the Residual Clause, an ACCA
enhancement will still apply when predicated upon a *“violent felony,” punishable by
imprisonment for a term exceeding one year,” th@thas as an element the use, attempted use,
or threatened use of physicarde against the person of another;(ii) is burglary, arson, or
extortion, involves use of explosives . . ..” U&.C. § 924(e)(2)(B) (Residual Clause omitted).
See Johnson Il, 135 S. Ct. at 2568@voking so shapeless a preion to condemn someone to
prison for 15 years to life” violates the Fifth Amdment’s prohibition on vague criminal laws).
After Johnson lI, then, only enhancements based on non-Residual Clause offenses -- those
falling under what are called the elements and ematad-offenses clauses -- remain valid. See

United States v. Harris, 844 F.3d 1260, 1260 (10th Cir. 2017)(“In June 2015, however, the

Supreme Court held the residual clause toubeonstitutionally vague . . . leaving only the
elements and the enumerated-offenses clausesJdhnson |l has retroactive application for

cases on collateral review. See Welc United States, 136 S. Ct. at 1268.

United States v. Harris, 844 F.3d 1260, doessyet have internal pagination.
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In Garcia’s case, his PSR indicateatthihe USPO was recommending an ACCA
enhancement predicated on Gagcigrior convictions for amn, residential burglary, and
possession of a deadly weapon by a prisoner:

The following prior convictions that wereeg to trigger this enhancement are as

follows: Count 10, Arson (Over $1,000) gBny), as chargeéh the Second

Judicial District Court, in Albuguerque, New Mexico, case number CR 96-3943;

Residential Burglary, as charged inettSecond Judicial District Court, in

Albuquergque, New Mexico, case numi@dR 97-3978; and Count 1, Possession of

a Deadly Weapon By a Prisonas charged in the Secodddicial District Court,

in Albuguerque, New Mexiz, case number CR 99-548.

PSR at 10. The PSR further recaytowever, Garcia’s criminal history, listing that Garcia also
has a prior conviction for New Mexico robbeamongst others. See PSR at 13-14. Indeed, the
United States, at the time of sentencing, filed its Notice of imtento seek an ACCA
enhancement in which the United States “informifin@ defense and the Court that it will be
relying upon [Garcia’s] violenfelony convictions [for robbgt arson, possession of a deadly
weapon by a prisoner, and burglary] to animagahhanced penalty provision[s] of 18 U.S.C.

§ 924(e) and U.S.S.G. §4B1.4.” e at 2. There is no disguin this casevhether, after
Johnson Il, Garcia’s conviction for possessioa dieadly weapon by a prisoner can constitute an
ACCA predicate felony -- it cannot, and onlyutth under the Residual Clse. _See Response at

2. Further, the Court agrees that such an offense does not fall under either of the enumerated-
offenses clause or the elements clauseis ttot enumerated, and simple possession does not
meet_Johnson I's “violent force” requirement. Jam§ 559 U.S. at 140 (explaining that it has
always been the case that the clause “elementutie, attempted use, or threatened use of
physical force against the persoh another,” entails “violenforce -- i.e., force capable of

causing physical pain or injury #mother person”). The issue thisrwhether, despite the fact

that the USPO did not list New Mexico robbémthe PSR’s ACCA section, can that conviction
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be Garcia’s third predicate taly, and, consequently, whether theu@ needs to \aate Garcia’s
sentence regardless, only to resentencei&aiith the same ACCA enhancement.

Il. THE COURT WILL CONDUCT HARMLESS ERROR REVIEW.

Section 2255 provides:

A prisoner in custody under a sentenceaaourt established by Act of Congress
claiming the right to be released upoe tiround that the sentence was imposed
in violation of the Constitution or Laws tifie United States, or that the court was
without jurisdiction to impose such sentencethat the sentee was in excess of

the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentetweracate, set aside or correct the
sentence.

28 U.S.C. § 2255(a). In other words, “collateatihck on a final judgment in a criminal case is
generally available under 8 2255 only for a constihal error, a lack of jurisdiction in the
sentencing court, or an error of law or fact thastitutes a fundamental defect which inherently

results in complete miscarriagf justice.” _Graziano v. United States, 83 F.3d 587, 589-90 (2d

Cir. 1996). Here, Garcia hgasoven by a preponderance ottbvidence thaiudge Conway

applied the ACCA enhancement, part pursuant to the Residu@lause. _Cf. United States v.

Harris, 844 F.3d at 1260 (concladi that the ACCA enhancement was applied pursuant to a
conviction qualifying only under the Residual Glau but that Defendant nonetheless had the
requisite amount of convictions). Even thougdt tbrror occurred, however, the Court must still
determine whether that error shdlle subjected to harmless erreview in the context of a §
2255 petition, an analysis that turns on whetheowrt harbors “gravealibt” whether the error
“ha[d] a substantial effect or influence ontetenining” a defendant’s sentence. O’Neal v.
McAninch, 513 U.S. 432, 435, 436 (1995)(autharigharmless error review, and holding “we
conclude that, when a habeas court is in grdoubt as to the harmlessness of an error that

affects substantial rights, it should grant relief' The application of harmless error becomes
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primarily relevant, because, if the Court does not conclude that Judge Conway committed
harmless error, Garcia muste resentenced even thougie ACCA enhancement could
nonetheless apply.

A majority of courts heamg 8§ 2255 petitions in thigontext have concluded that
harmless error review may be applied, whe@prapriate, in the consideration of Johnson Il

collateral attacks. See United States ki 2016 WL 5672949, at *3 (collecting cas€sOne

court, however, has disagreed:

Harmless error is a defense, the prooivbfch lies on the government, and which
may be waived by not expressly arguing it, see, e.g., United States v. Dominguez
Benitez, 542 U.S. 74, 82 n.7 (2004). eTHefense may only be raised against
“trial errors,” and may not be used defend against “structural errors” such as
those that “affect the entifeamework within which the trial proceeds, rather than
simply an error in the trial processatf.” Peck v. United States, 106 F.3d 450,

Ysee, e.g., United States v. Scott, 818dF424, 435 (8th Cir. 2016)(agreeing with the
United States that, “even if the district court drby relying on the residli clause, the error was
harmless, since Scott’s two domestic assaulvictions and his robbery conviction also qualify
as crimes of violence under clause (1), the afderce’ clause”); Unitd States v. Jean, 636 Fed.
Appx. 767, 770 (11th Cir. 2016)(nog that court would disregd Johnson error would be
disregarded if it was harmless “because it doesfiett the sentence posed”);_United States
v. Winston, 2016 U.S. Dist. LEXIS 126751, at *18 (W.D. Va. 2016)(Moon, J.)(applying
harmless error review -- “[e]Jven applyidghnson I's narrowing of the force clause, robbery still
gualified as a predicate offense [within anotA@CA clause]”); Wiggan v. United States, 2016
U.S. Dist. LEXIS 103746, at *45 (D. Conn. 2016)(Urdk, J.)(effectively applying harmless
error review in concluding thatb]ecause the government failedestablish that Wiggan had at
least three prior convictions thatould qualify as violent felonies under the Elements Clause
[i.e., instead of the unconstitutional Residual G&guWiggan has shown that actual prejudice
resulted from his prior sentencing proceedintyijted States v. Ladwig, 2016 U.S. Dist. LEXIS
92740, at *9-10 (E.D. Wash. 2016)(Whaley, J.)(mgtihat the_Johnson violation “would be
harmless only if the Court’s finding that Mr. dwaig’s attempted rape and burglary convictions
constitute violent felonies could be justified enene of the two remaining effective clauses of
the ACCA”); Lewis v. United States, 2016 &J. Dist. LEXIS 32700,at *7-8 (S.D. Fla.
2016)(Seitz, J.)(noting that, “[rlegardless of wiest a district court tes on the ACCA’s
residual clause to enhance a sentence, there psequdicial error if the predicate offense also
gualifies as a violent felony under the elemenéist”). But see, Villanueva v. United States,
2016 WL 3248174, at *8-9 (statingah“[tlaking the Residual Clae out of the equation so
substantially alters the framevkoof ACCA that a_Johnson violat can hardly be said to be
anything other than ‘structurakror,” but goingon to hold that, even tharmless error review
applied, “the error was not harmless”).

-41 -



454 (2d Cir. 1995). . . . Taking the Residual Clause ouhefequation so
substantially alters th&amework of ACCA thata [Johnson I1] violation can
hardly be said to be anything other tlatmuctural error,” which is unamenable to
harmless error review.

Villanueva v. United States, 2016 WL 3248174, at *@9 Conn. 2016)(Hall, C.J.). The Court

agrees with the majority view, because it dodes that_Johnson Il emras not necessarily
structural, and, accordingly, will conduct harmless rereview for Garcia’s case. Further, the
Court cannot say, here, thatharbors “grave doubt” whetheghe error -- Judge Conway’s
reliance on the Residual Clause“kald] a substantial effect or influence on determining” a

defendant’s sentence. O’NealMcAninch, 513 U.S. at 435. The Court is especially convinced

of this conclusion that harmless error review is appropriate, at least in this case, because Garcia
was sufficiently put on notice that the New Mexiobbery conviction codl be used to enhance
his sentence. Indeed, Garcia, in his PleaeAgrent, acknowledged its existence. See Plea
Agreement at 5. Even if, however, Garcial diot have reason tobject at the time of
sentencing, and indeed did not objdbe issue is irrelevant -- there is no dispute that he has a
New Mexico robbery conviction. The Court shouldaide to consider itlt does not disappear.

Accordingly, the Court must now determirwhether Garcia’'s New Mexico robbery
conviction can constitute a predte violent felony for ACCA’urposes -- a determination that,
as the Tenth Circuit recently provided,

guestions what should be the obvious: Ttatutory robbery ia “violent felony”

under [ACCA]. But in the last twelve mdrg, eleven circuit-level decisions have

reached varying results on this very narmquestion -- in examining various state

statutes, five courts have found nwmlent felony and six have found a violent

felony. So the obvious may not be so plain.

United States v. Harris, 844 F.3d at 1260.
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lll.  THE UNITED STATES HAS NOT WA IVED RELIANCE ON THE ROBBERY
CONVICTION, NOR HAS GARCIA WAIV ED HIS ABILITY TO OBJECT TO
THE ROBBERY CONVICTION'S USE FOR ACCA ENHANCEMENT.

The Court pauses briefly to address Gard@igections regarding waiver, on his account
and on the United States’ behalf, because of the failure to list New Mexico robbery in the PSR’s
ACCA section, Garcia’s failure tobject to the robbery conviction’s inclusion in the PSR, and
the United States and Judgertway’s failure to eplicitly recognize Nev Mexico robbery’s
stature as an ACCA predicate felony. See Olgastiat 4-10. The analysis similar, but the
Court takes the arguments in turn, ultimatelgreeing with the sound analysis that Judge
Martinez employed in the PFRD. At the outdecause the Court is reviewing the PFRD de
novo, Garcia’s first Objection -- that Judge Maatirerred by not taking into account Garcia’'s
arguments made in response to the MOO --nsleeed moot. Turning, é&m, to Garcia’s next
argument, that he “has demonstrated the govarhmaived reliance on [&cia’s] conviction to
establish his ACCA eligibility,” and that dge Martinez erred by discounting the waiver
principles discussed in McCarthan on the grotired McCarthan was vacated for rehearing en
banc, the Court finds his Objectionsavailing. Objections at 4Garcia furthercontends that
“the vacating oMcCarthan does not undermine the conclusioattthe government’s failure to
object to the PSR’s and the dist court’'s omission of theobbery conviction as an ACCA
predicate waived [the United Stat] reliance on that convictnh as an ACCA predicate now,”
Objections at 5, and that, “[ijn any eventyah the government’s coassion that [Garcia’'s]
robbery conviction is not a valid ACCA predicaiehas certainly now waived its reliance on
that conviction,” Objections at 5.

Judge Martinez, in her PFRD, correctly expéal that the United States filed a Notice of

intention to seek an enhanced sentence purso&ECA, in which it included Garcia’s robbery
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offense as one of the qualifying prior convictiorfee PFRD at 9 (citing Notice at 4-5). Judge
Martinez also correctly concluded that this Metiwhich the United States filed with the Court
after the PSR was disclosed, adlwas the inclusion of Garcia®bbery conviction in his PSR’s
listing of criminal history, Judge Conway’s statamhthat Garcia is a six-time convicted felon,
and the Plea Agreement in which Garcia admlittieat he had previously been convicted of
robbery, were sufficient to put Garcia on nottbat the robbery conviction could be used to
enhance his sentence. See PFRD. atndeed, Judge Conway stdtat the sentencing hearing
that “[tjhe Court has reviewethe presentence report factdaddings and has considered the
sentencing guideline applicatioasd the factors set forth 8 United States Code 3553(a)(1)
through (7) including finding the éendant is an armed career cmal,” which the Court notes
makes clear that Judge Conwalia@ on the PSR in whole, ambt necessarily just the PSR’s
ACCA section. Tr. at 5:19-23 (Conway). Juddartinez concluded th&barcia’s reliance on
McCarthan was not persuasivechase that case could, insteadpport a conclusion that the
sentencing court relied on all of Garcia’€8A-qualifying convictiondan imposing his ACCA
enhancement, and, regardless, because thet @oaot bound to followthe holding of this
vacated Eleventh Circuit case. See PFRD2afl3 (discussing McCarthan, which involved a
variety of convictions, and a strict court which did not indate in any fashion on which
convictions it was relying on when imposingetiriginal ACCA enhancement). The Court
agrees with Judge Martinez that McCarthan duassupport a finding &t the United States
waived reliance on Garcia’s robbery convictioregiablish his ACCA eligibility, and the Court
concludes that Garcia’s @@etion on this point thus lacks aund basis in the case’s facts and in

the applicable law.
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Garcia’'s next argument is confusing, Hikely was inspired by the United States’
Response at 2. Garcia contends the did not forfeit his abilityo challenge the inclusion of his
robbery conviction as an ACCA predicabe 8 2255 review by failing to object to Judge
Conway'’s failure to explicitly incorporate thabnviction as an ACCA predicate in the PSR at
the time of sentencing._ See Objections & @&liscussing the United States’ argument that
Garcia waived his ability to object to use thie robbery conviction by not objecting at the
sentencing hearing, see Respons@)at The Court agrees. Garcia contends that, because the
PSR specified three convictions, not including thbbery conviction, Gaia had no obligation
to object to the PSR to maintain his Objeetido the non-enumeratdelony of New Mexico
robbery in his § 2255 petition, simply becauséxhew upon which convictions listed in the PSR
Judge Conway would, likely, expiity rely to impose an ACCAnhancement. See Objections
at 5-6.

In the PFRD, Judge Martinez roectly considered and rejeed Garcia’s reliance on
McCarthan on this point. __See PFRD at 10{t8ing Motion at 16). In discussing why
McCarthan does not necessaslypport a finding thaGarcia’s robbergconviction cannot now
be used to support an ACCA enhancement, Judgtirida first explained that is not clear that
Judge Conway in Garcia’s underlying criminasealid not consider Garcia’s robbery conviction
when he sentenced Garcia. See PFRD at 1@geJMartinez explainetthat, in_McCarthan, the
Eleventh Circuit concluded that the identification of a defendant’s predicate convictions in the
PSR was sufficient to support an ACCA entement, even though neither the PSR nor the
sentencing court identified which of the prioonvictions were being used to support that
enhancement. See PFRD at 12 (citing McCarthan, 811 F.3d at 1253-54). The Eleventh Circuit

states that
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McCarthan did not object to the PSR’sldee to identify which of his prior
convictions justified an ACCA enhancent. Nor did McCarthan object to the
sentencing court’s adoption of the PSR, or its failure to identify specific prior
convictions in support of its imposition of an ACCA enhancement. . .. On these
facts, McCarthan forfeited any objectidn the sentencing court’s failure to
identify the specific convictions suppimg his ACCA enhancement. We must,
therefore, assume that the distradurt relied on all ofMcCarthan’'s ACCA-
gualifying convictions in imposing McCarthan’s ACCA enhancement.
McCarthan, 811 F.3d at 1253-54.dde Martinez explained thathile Garcia’s PSR identifies
which convictions were used for the probatiofficer's ACCA conclusions and does not
specifically include Garcia’s robbery contian as one of thoseonvictions, the PSR,
nonetheless, includes thebbery conviction in Garcia’s crimal history section, Judge Conway
noted that Garcia had six prior convictions, thetéthStates subsequently filed a Notice to seek
an enhanced sentence under ACCA which inclu8artia’s robbery conetion, and the robbery
conviction is included in the Pleagreement in which Garcia atftted that he had previously
been convicted of robbery. See PFRD at 9, C8nway also stated that he had reviewed “the
presentence report factual findingsd has considerdatle sentencing guideline applications and
the factors set forth in 18 litad States Code 3553(a)(1) abigh (7) including finding the
defendant is an armed career criminal,” thusjemhot adopting the PSR per se, he did rely on it
in its entirety, and made thRCCA finding accordingly. Tr. a:19-23 (Conway). Thus, Judge
Martinez concluded that, because Garcia, ashdiddefendant in McCarthafailed to object to
the PSR'’s failure to list robbery as a quahityiACCA conviction, failed to object to Judge
Conway'’s adoption of the PSR, or Judge Conwdgikire to identify robbery specifically in
support of its imposition of an ACCA enhancemeBarcia “forfeited any objection to the
sentencing court’s failure to identify &h specific convictionssupporting his ACCA

enhancement,” and that the facts _in McCarthan support the opposite assunmatiothe

sentencing court here relied ail of Garcia’s ACCA-qualifyng convictions in imposing his
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ACCA enhancement. PFRD at 13 (quoting McCarthan, 811 F.3d at 1253-54). The Court agrees
with Judge Martinez that, fodlaof the above-stated reasons,r@a was sufficiently put on
notice that the robbery convioh could be used to enhance his sentence -- then, and now. He
did not waive his right to objetb the conviction by failing to object specifically at the time of
sentencing, and the United Statikd not waive the right to gon the conviction now on 8§ 2255
review.

Next, and last, Garcia contends that Judgawiay “definitely did not rely on [Garcia’s]
robbery conviction to justify [Gara’'s] ACCA sentence,” a similaargument to that he made
regarding his waiver becausefaflure to object. The Courbacludes that theecord supports
Judge Martinez’ determination in her PFRD tthas unclear whether Judge Conway relied on
the robbery conviction, based on the PSR’s incluof this conviction in Garcia’s criminal
history, see PSR | 30, at 13, Juddenway’s statement that @& was a six-time convicted
felon, see Tr. at 10:5-6 (Conway), the United &alNotice of intention to seek an enhanced
sentence pursuant to ACCA, which it included the robberyffense as one of the qualifying
prior convictions, see Notice at 1, and the Plea Agreement in which Garcia admitted that he had
previously been convicted of robbery, see PleaeAgrent at 4-5. The Court, therefore, sees no
error by Judge Martinez as taghconclusion. Again, howeveeven if Garcia did not have
reason to object at theme of sentencing, and did not object, these issues rhis€hrcia are
irrelevant. There is no dispute that he haskibery conviction, and the conviction’s existence
cannot be waived. The Court can considedtitdoes not disappeatWhat Judge Conway did
with it, or did not do with it, ten years ago is leeant. The Court thereferoverrules this series

of Objections and proceeds to consider whelleaw Mexico robbery is “violent felony.”
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V.  ANEW MEXICO ROBBERY IS A*VIO LENT FELONY” UNDER THE ACCA.

If a New Mexico robbery constitutes a “leat felony” under ACCA, then, by applying
harmless error review, Garcia continues to have three predicateefekpporting his ACCA
enhancement. The Tenth Circuit, in an opmauthored by Chief Circuit Judge Tymkovich and
joined by Circuit Judges Ebel and Bacharadtently mapped out the relevant analysis in

United States v. Harris, where donsidered whether Colorado’s robbery statute, making it an

offense to “knowingly take[ ] anything of valdeom the person or presence of another by the
use of force, threats, or intimidation,” ©olRev. Stat. § 18-4-301(1)(2016), requires “violent
force” sufficient to qualify as an ACCA prexite felony under the elements clause. See United

States v. Harris, 844 F.3d at 1260. The Te@ittuit concluded thathe Colorado robbery

statute at issue requires “violent force” sufficitmt ACCA’s elements clause, and the Court, in
accordance with the Tenth Circuit’'s guidan@gahes the same conclusion for the New Mexico
robbery statute assue in this case.

The Tenth Circuit explains that, “[tjo determine if a prior conviction qualifies as a violent
felony under [] ACCA, we apply theategorical approach, focusing thre elements of the crime

of conviction, not the underlyinga€ts.” United States v. Harris, 844 F.3d at 1260 (citing

Descamps v. United States, U.S. , 338t. 2276, 2283 (2013)). The question, then,

according to the Tenth Circuit, that the Coomtist resolve is whether New Mexico’s robbery
statute “has as an element the use, attemptedusiereatened use physical force against the

person of another.” _United States v. HajrB44 F.3d at 1260 (quoting § 924(e)(2)(B)(i)).

Resolving that question “requires applicationboth federal law and [] state law. Federal law
defines the meaning of the phrase ‘use, attemptedanghreatened use of physical force’ in §

924(e)(2)(B)(i).” United States v. Harris, 8#443d at 1260 (citing Johnson |, 559 U.S. at 138,

-48 -



(2010)(“The meaning of ‘physical foe’ in § 924(e)(2)(B)(ijs a question of federal law. . . ."”));

Leocal v. Ashcroft, 543 U.S. 1, 9 (2004)(applyingdeal law to define “use”)). Regarding the

crime’s substantive elements, however, the Aadircuit advises that the Court must look to

state law construing the stié of conviction. _See UniteBtates v. Harris, 844 F.3d at 1260

(citing Johnson I, 559 U.Sat 138 (“We are . . . bound e Florida Supreme Court’s
interpretation of state law, including its determination of the elements of [the crime of
conviction].”)).

The Court pauses to note that, by its releano_Johnson I, the Tenth Circuit is -- albeit
without discussion -- imitly disagreeing with Judge Martinez’ conclusions regarding Johnson
I's retroactive impact on cdteral § 2255 review._ See PFRID 15. The Supreme Court in
Johnson | clarified that the term “physical foraa’8 924(e)(2)(B)(i) mat be “strong physical
force,” “a substantial degree of force,” ovidlent force -- that is, foce capable of causing
physical pain or injury to anleér person,” Johnson I, 559 U.&. 140 (emphasis in original)).
See PFRD at 15. Judge Martinez concluded “tingither the Tenth Circuit nor the Supreme
Court have held that [Johnson 1] should applyoactively.” PFRD at 16. Judge Martinez did
not hang her ultimate disposition on that coen, however, as she fher concluded that the
relevant question is not whether Johnson | ieeetive, see PFRD at 16, but instead, because
Garcia’s conviction must be vacated pursuanidbnson Il given that it was based on ACCA'’s
Residual Clause, Garcia is entitled to reseaing, and the relevant question is whether the
Court must apply the holding of Johnson | & time of Garcia’s resentencing, see PFRD at 16-
17 (citing 28 U.S.C. 8§ 2255(a), weh provides that a prisoner whose sentence was imposed in
violation of the Constitution otaws of the United States is entitled to have his sentenced

vacated, set aside, or corrected). The Cbast already disagreed with the PFRD’s suggestion

- 49 -



that harmless error review does not apply irs tbase, and thus is forced to address the
retroactivity inquiry, which the Coticoncludes is not really an inquiry at all. Settled rules of
law -- meaning those dictated by precedenttexjsvhen a defendant’s conviction becomes final

-- apply retroactively on collatal review. _See Chaidez Wnited States, uU.S. , 133 S.

Ct. 1103, 1107 (2013)(stating that unless a Teafuekception applies, “[o]nly when [the
Supreme Court] applfies] a settled rule may a person avail herself of the decision on collateral
review.”). There are, however, procedurdesuunder 8§ 2255 which limit a habeas petitioner’'s
rights on collateral review. Suchpetitioner has one year from) fiis date of conviction; (ii)

the date on which a government-created impedirteentaking such a motion is removed; (iii)

the date on which the facts supporting the clainesqmted could have bediscovered; or (iv)

“the date on which the right asserted was initiadlcognized by the Supreme Court, if that right
has been newly recognized by tBepreme Court and made retroactively applicable to cases on
collateral review.” 28 U.S.C. § 2255(f).

It is undisputed thaflohnson | applied a tked rule of law inconfirming that, by
ACCA’s element clause, Congress envisionedlént force” as a necessary requirement.
Johnson |, 559 U.S. at 142 (“We think it clear thathe context of a statutory definition of
‘violent felony,” the phrase ‘physical force’ eans violent force -- that is, force capable of

causing physical pain or injury to another pear¥o The retroactivityanalysis, then, becomes

HTeague v. Lane, 489 U.S. 288 (1989).

Teague makes the retroactivity of our crimal procedure decisions turn on
whether they are novel. When wanaunce a “new rule,” a person whose
conviction is already final may not bendfibm the decision in a habeas or similar
proceeding. Only when we apply a setttele may a person avail herself of the
decision on collateral review.

Chaidez v. United States, 133 S. Ct. at 1107.
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irrelevant; Johnson | is t®@active, because it has alwayseh the law -- at issue, then, is

primarily the timing restrictions under 8§ 225%f. United States v. Harris, 844 F.3d at 1260

(applying_Johnson | without hesitation). In conttastUnited States v. Harris, in United States v.

Taylor, 2016 WL 7092905, at *3 (10th Cir. 2016), the Tenth Cirauién opinion Circuit Judge
McHugh authored, and Circuitidges Briscoe and Gorsuch jedh denied a 8§ 2255 petitioner’'s

opportunity for relief, because a Supreme Coure cagvathis v. United States, us.

136 S. Ct. 2243 (2016) -- merely confirmed an old ralevant to that petitioner’s case, and thus

could not avail that petitioner any 8§ 2255 religf ‘a § 2255 petition filed nearly fifteen years

after the judgment irhis criminal case became final.'"United States v. Taylor, 2016 WL
7092905, at *3. That case was similarly inspiredwas Garcia’'s and the petitioner_in United

States v. Harris, by Johnson Il. See Uniftates v. Taylor, 2016 WL 7092905, at *1-2. A

primary difference, the Court concludes, betwegted States v. Taylor, and United States v.

Harris and Garcia’s case, is rel@ on pre-Johnson Il caselawMathis v. United States, 136 S.

Ct. 2243, postdated Johnson Il. Unlike_in Unitedt&t v. Taylor, Garcia and the petitioner in

United States v. Harris do not make untimeifprdlson I-based § 2255 petitions, because without

Johnson I, their prioconvictions would continue to want ACCA enhancement under the

Residual Clause.__See, e.g., Fugitt v.itelh States, 2016 WL 5373121, at *3 (W.D. Wash.

2016)(Leighton, J.);_United States Vadwig, 2016 WL 3619640, at *5 (E.D. Wash.

2016)(Whaley, S.J.). Cf. United States v. iar844 F.3d at 1260 (apphg Johnson | without

hesitation). To the extent thinited States v. Taylor counsdlfifferently, the Court concludes

that it was wrongly decided in light of the it Circuit’s opinion inUnited States v. Harris,

which entertained a 8§ 2255 petitioner’s Johnsolaiim without hesitation- ostensibly applying

the logic that, because Johnson | became applicable only upon Johnson II's undoing of the

-51 -



Residual Clause in that case, no timelinessicerns existed. _ See 28 U.S.C. § 2255(f)
(explaining that a petitionehas one year from the date on which a government-created
impediment to making such a motion is renajve The Court, accdingly, concludes that
Johnson | confirmed the standard that the Cowrst apply to Garcia’s case regarding New

Mexico robbery’s satisfaction &CCA'’s elements clause. Qflnited States v. Harris, 844 F.3d

at 1260 (applying Johnson | withdugsitation). The § 2255 petitionfisgrther timely, in contrast

to the petition in United States v. Taylor, besa@arcia’s petition became viable only upon the

Supreme Court’s issuance of Johnson Il. Quart will thus follow the example of United

States v. Harris, 844 F.3d at 1260, and determine whether New Mexico’syreldiate satisfies

Johnson |I.
Accordingly, the Court must consider whatidew Mexico’s robbery statute entails as

“an element the use or threatenesk of [violent] physical forcé. United States/. Harris, 844

F.3d at 1260. The Tenth Circuit, in United Statedarris, detailed the history of Johnson I, and

how the violent, physical force requisite to meets ACCA’s element clause exceeded the force

appurtenant to common-law battery. See Un8&ates v. Harris, 844 F.3d at 1260 (“Indeed, the

Court was differentiating between the force reggifor the common law offense of battery.”).
It is thus “[w]ith that understading of ‘physical fore’ in mind -- that is, physical force means
violent force, or force capable of causing physjah or injury to another person” -- that the
Court must consider whether New Mexico'obBbery statute has as an element the use or

threatened use of physical forcdJhited States v. Harris, 844 F.3d at 1260.

In United States v. Harris, the Tenth Citcinvestigated the Btory of robbery in

Colorado, highlighted that “robbery in Colorado requires a violent taking” commensurate with

common-law robbery’s “violence associatedthwthe taking,” and thereby concluded that
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Colorado “remains committed to the common laviirdgon of robbery,” which entails “robbery
by ‘force’ [that] categorically matches the defian of ‘physical force’ assigned by the Supreme
Court in Johnson I.” 844 F.3d at 1260. Theecduse the Supreme Court requires that the
application of the categoricapproach be aimed at the “leastlpable conduct criminalized by

the state statute,” Moncrieffe v. Holdet33 S. Ct. 1678, 1684 (2013), the Tenth Circuit

considered whether, in Colorado, “the constugefiorce means in Coloda’s robbery statute --
i.e., by threats or intimidation +equire the use or threatenade of physical force,” United

States v. Harris, 844 F.3d at 1260. The Tentleu@li emphasized thatlfe starting point to

answering this question is the Colorado Supremats express word.” United States v. Harris,
844 F.3d at 1260. Because the Cdiar&upreme Court had held tHdorce or fear is the main
element of the offense of robbery’ . . . [andjdt the offense of robbery, whether committed by
actual force, or by constructive force, [i].e.tehts or intimidation, is a crime involving the use
of “force or violence,”” the Tenth Circuit fected the argument that the Colorado statute

criminalized robbery by coerciowithout threat of violent, physical forceUnited States v.

Harris, 844 F.3d at 1260 (quoting Peopldenkins, 599 P.2d 912, 913, 914 (Colo. 1979)).

New Mexico’s robbery statute states: “Robbeopsists of the theft of anything of value

from the person of another or from the immediate control of another, by use or threatened use of

force or violence.” N.M. Stat. Ann. § 30-16¢8mphasis added). In United States v. Lujan,

preceding_Johnson |, the Tenth Circuit held thetw Mexico’s robbery statute fit within

ACCA'’s elements clause, see United Statesujan, 9 F.3d at 892. udge Martinez, in her

PFRD, explained that, because New MexicoBhery statute does not require “strong physical

” o

force,” “a substantial degree of force,” ovidlent force -- that is, foce capable of causing

physical pain or injury to anoth@erson” -- the statute, like Flogts battery statet at issue in
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Johnson |, does not constitute “physical cBr under 8 924(e)(2)(B)i and, therefore,
recommends denying the United States’ argumetitedacontrary. PFRD at 15 (citing Response
at 3-5). The Court disagrees with Judge Max’' conclusion, because the Supreme Court of

New Mexico has held othervis See State v. Bernal, BBNMSC-050, § 28, 140 N.M. 644,

146 P.3d 289 (Bosson, C.J.).
All of Judge Martinez, Garcia, and the UnitSthtes rely heavily on consideration of
New Mexico’s robbery statute by the CourtAppeals of New Mexico. Garcia, arguing that

New Mexico robbery does not qualify under theneénts clause, cites to, e.g., State v. Hamilton,

2000-NMCA-063, T 8, 129 N.M. 321, 6 P.3d 1043 (4Ahis Court has stated on several
occasions, the force or threatengse of force must be the levthat serves to separate the
property from the victim.”). The United Stat@s;orrectly, has recentiyaken the stance that:

The New Mexico Supreme Court’s destiop of the amount of force required to
commit a robbery in New Mexico can be summarized as follows:

when property is attached to therson or clothing of a victim so

as to cause resistance, any ngkis a robberyand not larceny,
because the lever that causes tlo#imi to part with the property is

the force that is applied to break that resistance; however, when no
more force is used than woulte necessary tcemove property
from a person who does not resist, then the offense is larceny, and
not robbery.

Satev. Curley, 123 N.M. 295, 123 (1997).

MOO Response at 2. StateGurley, more properly cited as 1997-NMCA-038, 1 6, 123 N.M.

295, 939 P.2d 1103, is an opinion of the Court ppéals of New Mexico, devoid of citation to
the Supreme Court of New Mexico's guidanc&he Court, beyond disagreeing with the

assumption that the proposition_in State v. Cunlegessarily authorizes robbery in New Mexico
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absent physical, violent fordé,is more persuaded by the Supreme Court of New Mexico’s

guidance, as was the Tenth Circuit by the @uo Supreme Court in United States v. Harris,

844 F.3d at 1260 (“The starting point to ansngrthis question ighe Colorado Supreme
Court’s express word.”). Ine€, the Supreme Court of New kMeo has provided the essential
gloss on the distinction betwedarceny and robbery in New Mo which the Court believes
gualifies robbery under ACCA'’s elements clause byikmgeforce, or the thrat of force, akin to

physical, violent force._See State v.riBa, 2006-NMSC-050, § 28, 140 N.M. 644, 146 P.3d

2809.

In State v. Bernal, the Supreme CourfNefw Mexico was faced with a double jeopardy
problem requiring it to constrube difference between larcenydarobbery in New Mexico law.
See 2006-NMSC-050, 1 28, 140 N.M. 644, 146 P.3d Zd%ef Justice Richard Bosson, writing
for a unanimous court, provided:

Our Court of Appeals has prieusly noted that robbeng distinct from larceny

because it requires, and is designedunish, the element of force Sdte v.]
Brown, [1992-NMCA-028, 11 12-15,] 113 M. [631,] 634, 830 P.2d [183,] 186;

Indeed, as applied, the Court is convinceat the Court of Apgals of New Mexico’s
standard results in robbery convictions only vehardefendant utilizes Johnson | violent force.
A quick survey reveals that taking money from aimts pocket with force osuch a level that it
ripped the pocket, entailed hitting the victamd knocking him against a railing, was robbery in
New Mexico, and that conduct surely involves gial physical force which satisfies Johnson I.
See_State v. MartineA973-NMCA-120, at 11 2, 5, 85 M. 468, 513 P.2d 402 (holding that
mere snatching is_not robbery)(emphasis adde®y. well, pulling a bag out from an elderly
victim’s grasp with force sufficient to kno¢ke victim onto the ground constituted robbery, and
that conduct also similarly &ils Johnson | force. See Néwexico v. Seqgura, 1970-NMCA-66,
193, 7, 81 N.M. 673, 472 P.2d 387. To the extesita robbery conviction has stood absent the
requisite_Johnson | levébrce, the Court considers thaetSupreme Court of New Mexico, in
State v. Bernal, to have generally putnagch to rest._See New Mexico v. Verdugo, 2007-
NMCA-95, 11 2, 27, 142 N.M. 267164 P.3d 966 (holding that robbery conviction was
supported by the evidence where the defendaldéd and pulled on victim’s purse, attempting
to pry it from her, with sufficient force to rifhe strap altogether, gimean instruction that:
“Robbery consists of the theft @nything of value from the pgon of another or from the
immediate control of another, by use aretiitened use of force or violence.”).
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see also UJI 14-1620 Committee commentary (“The gist of the offense of robbery
is the use of force or intimidation."fate v. Hernandez, 2003-NMCA-131, 1 9,
134 N.M. 510, 79 P.3d 1118 (“A robbery caction requires that the force or
threatened use of force must be the ldhat serves to sepaeathe property from

the victim.” (Internal quotation marks and citation omitted.)). Since robbery
generally carries a heavier punishment ttzaneny, the robbery statute clearly is
designed to protect cens from violence.Compare NMSA 1978, § 30-16-1
(2006) with 8 30-16-2. Robbery is not merely a property crime, but a crime
against a personSate v. Wingate, [1975-NMCA-035, 11 4-10,] 87 N.M. 397,
398, 534 P.2d 776, 777 [ ¢f. United Sates v. Lujan, 9 F.3d 890, 891-92 (10th
Cir. 1993)(stating robbery under New Mexico law is a violent felony for purposes
of federal career offender statute becausedqtires the use or threatened use of
force). . .. Since the robhestatute is designed to protect citizens from violence,
we believe it logical that the legislaturgended to allow for separate charges for
each individual against whom violence or thee#tt of violence is separately used.

State v. Bernal, 2006-NMSC-050, 1 28, 140 Na44, 146 P.3d 289. The Court does not think
the Supreme Court of New Mexico disagrees thatforce requisite to suffice robbery in New
Mexico entails physical, violerforce or threat of such foe -- the Supreme Court of New

Mexico held, without reservation, that, becatredbery generally carries a heavier punishment

than larceny, the robbery statute clearly is desigto protect citizens fromiolence.” State v.

Bernal, 2006-NMSC-050, 1 28, 140M. 644, 146 P.3d 289 (empia added)(stating further
that, “[s]ince the robbery statute is designedptotect citizens from violence, we believe it
logical that the legislature intended to allow &eparate charges for each individual against
whom violence or the threat of violence is gepely used”). The Cotiralso notes that the

Supreme Court of New Mexicapprovingly cited to United Sted v. Lujan, wherein the Tenth

Circuit held that New Mexicoobbery constituted a violentlémy under ACCA, thereby further

supporting its view that robbery entails viotenin New Mexico. _Se State v. Bernal, 2006-

NMSC-050, 1 28, 140 N.M. 644, 146 P.3d 289 (staticfgUnited Sates v. Lujan, 9 F.3d 890,
891-92 (10th Cir. 1993) (stating robbery under Newxide law is a violent felony for purposes

of federal career offendetatute because it requires the uséhoeatened use of force).”). The
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Court, consequently, can see no sound reasaepart from the Tenth Circuit’'s analysis and

conclusions in United States v. Harris. The Coecbgnizes that there are arguments that have

been made in other Courts of Appeals, as @arnsplores, which contdict the contusions in

United States v. Harris. Indeed, United State$larris garnered a concurrence from Circuit

Judge Ebel regarding “wheth@olorado robbery by means of thteor intimidation requires
proof of the same or greater force than the AG€duires for a ‘violent felony.”_United States
v. Harris, 844 F.3d at 1260 (Ebel, J., concurrinBecause, however, the Supreme Court of New
Mexico held that “[rlobbey is not merely a property crimbut a crime against a person,” State
v. Bernal, 2006-NMSC-050, 28, 140 N.M. 64446 P.3d 289, it -- as did the Colorado
Supreme Court -- “has rejected thetioo that threats against propertye( by extortionist
means) can support a robbery catian,” thereby alleviating Cinat Judge Ebel’s concerns, at

least in the majority’s eyed)nited States v. Harris, 844.3d at 1260. The Court further

recognizes that the Colorado Supreme Court appeahave given the Tenth Circuit more to
work with than has the Supreme Court ofuNMexico. The Court would have liked more

guidance from_State v. Berngarticularly, but must now dositbest to consider what the

Supreme Court of New Mexico simonetheless relevantly held.
The Court notes that this conclusion idiime with its own conclusion in Barela, which
involved the U.S.S.G. -- as all parties to this daesee been quick to note which is an area of

law that uses similar language to that in A@&CA. See Beckles v. United States, 616 F. Appx.

415 (11th Cir. 2015)(considering whether Johnsaapplied equally to U.S.S.G. language), cert

granted by 136 S. Ct. (2016). Cf. United 8¢at. Madrid, 805 F.3d at 1210 (“The concerns

about judicial inconsistendpat motivated the Court idohnson lead us [,the Tenth Circuit,] to

conclude that the residual clause of the @ligs is also unconstitutionally vague. If one
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iteration of the clause isnconstitutionally vague, so too is tb#her.”). It was the Court’s initial
uneasiness with the conclusion, and the UniteceStattorney’s Office’s concession, that New
Mexico robbery could be a crime of violmunder the U.S.S.G., but not under ACCA, which
precipitated many of the contemrtis at issue in this case Barela, the Court provided:

Under the Guidelines, a “crime of violence” can in part be any offense
under “federal or state law punishableitmprisonment for a term exceeding one
year[] that . . . has as an element the, utempted use, or threatened use of
physical force against the person of another.” U.S.S.G. § 4.B1.2(a)(1). The
Guidelines then enumerate a list of selveranes that can constitute crimes of
violence. _See U.S.S.G. § 4.B1.2(a)(Z)hese offenses include “burglary of a
dwelling, arson, or extortion, [and crimesthinvolve[] the use oéxplosives . . .

" U.S.S.G. § 4.B1.2(a)(2). Although 8§ 2R (a)(2) further states that crimes of
violence may also include crimes thatiferwise involve[] conduahat presents a
serious potential risk of phigsl injury to another,” the Supreme Court has held
identical language in the Armed f@ar Criminal Act, 18 U.S.C. 8§
924(3)(2)(B)(ii) to be uncomigutionally vague._Johnsdii], 135 S. Ct. [at] 2554.
Every Court of Appeals except the EletrerCircuit has “hed or assumed that
Johnson makes the language in 8§ 4B)(2faof the Sentering Guidelines
unconstitutional.” _In re Clayton, 201&/L 3878156, at *1 (11th Cir. July 18,
2016)(Martin, J., concurring). See UnitBthtes v. Soto—Rivera, 811 F.3d 53 (1st
Cir. 2016);_United States v. Welch, F. App’x ___, 2016 WL 536656 (2d Cir.
Feb. 11, 2016); United States v. Townsend, 638 F. App’x 172 (3d Cir. 2015);
United States v. Frazier, 621 F. App’x 16&h Cir. 2015);United States v.
Estrada, No. 15-40264, Ordert{=Cir. Oct. 27, 2015); Uted States v. Pawlak,
822 F.3d 902 (6th Cir. 2016); Ramirez v.itéd States, 799 F.3d 845 (7th Cir.
2015); United States v. Taylor, 803 F.9d1 (8th Cir. 2015); United States v.
Benavides, 617 F. App’x 790 (9th Cir. 2015); United States v. Madrid, 805 F.3d
1204 (10th Cir. 2015); In re BookeNo. 16-3018, Order (D.C. Cir. June 10,
2016).

The Tenth Circuit expressly providethat “the residual clause is
unconstitutionally vague, ancannot be used to justifthe enhancement of [a
defendant’s] sentence.” United Statedadrid, 805 F.3d at 1210. Accordingly,
the Court concludes that it cannot use tlesidual clause in § 4B1.2(a)(2) for
classifying robbery as a predieatrior offense of conviction.

Still, the Tenth Circuit directs distt courts to otherwise determine
whether robbery is a crime of violende, accordance with the Guidelines, by
inquiring whether: (i) “it is one of theffenses enumerated in the Guidelines or
accompanying commentary as a crime ofemale;”_or (ii) “it ‘has as an element
the use, attempted use, threated use of physical force against the person of
another.”” _United States v. Madr 805 F.3d at 1207 (quoting U.S.S.G.
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84B1.2(a)(emphasis added))n fact, the Guideline’s accompanying commentary
lists “robbery” as a crime of violence. See U.S.S.G. § 4B1.2 cmt., n.1. Such
commentary is authoritative “unless itolates the Constitution or a federal
statute, or is inconsistent with, or a plgi erroneous reading of, that guideline.”
Stinson v. United States, 508 U.S. 36, 38 (1993).

Moreover, the Application Notes §2K2.1 -- the section under which the
PSR determines the base offense levaiate that “crime of violence” has “the
meaning given that term in 8§ 4B1.2(adaApplication Note 1 of the Commentary
to § 4B1.2.” U.S.S.G. § 2K2.1 App., Ndte Under the Tenth Circuit's analysis,
then, because robbery is listed as emumerated crime o¥iolence in the
accompanying commentary, it constitutes a crime of violence -- so long as New
Mexico’s robbery definition largely alignsith the generic definition. See United
States v. Madrid, 805 F.3d at 1207 (statingt thn offense qualifies as a crime of
violence if either: (i) the crime includethe element of force against another
person; _or (ii) it “is one of the offeas enumerated in the Guidelines or
accompanying commentary” (emphasis added)). See also United States v.
Kornegay, 2016 WL 877950, at *4 (2drCMarch 8, 201Kconcluding that,
because “robbery is specifically listed ascrime of violence in the applicable
Guidelines Commentary,” the Secondrdbit could affirm the defendant’s
sentence without resorting to the residdause); United States v. Mobley, 687
F.3d 625, 629 (4th Cir. 2012)(stating that “[tlhe crimes specified in Application
Note 1 of the Commentary to § 4B1.2 s=as additional enumerated offenses”);
United States v. Hinton, 2016 WL 632447, at *2 (E.D.N.C. Feb. 17,
2016)(Flanagan, J.)(stating that 8 4B1.2, n.1 “suggest[s that] offenses enumerated
in Application Note 1 may be consid@er crimes of violence under either §
4B1.2(a)(1) or (2)").

In considering its inclusion amongste enumerated offenses, the Court
must define robbery in “thgeneric sense in which the term is . . . used in the
criminal codes of most states,” and then compare those elements to the relevant
prior offense of conviction._ Taylor. United States, 495 U.S. 575, 598 (1990).
Generally, “robbery” is defined as ‘@wommon-law felony” that requires a
trespassory taking and carrying away & gersonal property of another with the
intent to steal it, where that propertytéken from the person or presence of the
other, and the taking is accomplished by means of force or putting in fear. United
States v. Hinton, 2016 WL 632447, at *3tifag Wayne R. LaFave, Substantive
Criminal Law 8§ 20.3 (2d ed.)). New Mexicosatute adheres to that definition.
See N.M. Stat. Ann. 8§ 30-16-2. Undde prevailing, generic definition, New
Mexico’'s crime of common-law robberthus categorically qualifies as the
enumerated offense of “robbery.”

Furthermore, the Tenth Circuit hasesldy concluded that New Mexico’s
robbery statute constitutescrime of violence unde§ 4B1.2(a)(1). _See United
States v. Lujan, 9 F.3d 890, 892 (10thr.Cli993)(“The New Mexico robbery
statute also contains the required element of force
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....."). As mentioned, Section 4B1.2(9)(d part defines “crime of violence” as
being any federal or state offense tigjpunishable by more than one year in
prison, and contains an element involving “the use, attempted use, or threatened
use of physical force against the persorambther.” U.S.S.G. § 4B1.2(a). New
Mexico’s robbery definition “consists d@he theft of anythingf value from the
person of another or from the immediatatrol of another, by use or threatened
use of force or violence.” N.M. StaAnn. § 30-16-2 (emphasis added). Contrary
to Barela’s objection, then, New Mexico@hbery statute specifies that the use of
force must be against “the personasfother” by providing that the defendant
must take a thing of value from anotiperson or that person’s immediate control
“by use or threatened use of force wolence.” N.M. Stat. Ann. 8 30-16-2
(emphasis added)._ Cf. United @wmtv. Kornegay, 2016 WL 877950, at *4
(concluding that New York’s robbery deiiion constitutes a “crime of violence”
under 8§ 4B1.2(a)(1), bease it “prohibits forcibly steal[ing] property”)(emphasis
and alterations in original)). The Té&nCircuit thus expressly found that the
“New Mexico robbery statute also cairis the required einent of force” and
that the district court gpropriately used the robbemgonviction to enhance a
defendant’s sentence. United States yabu9 F.3d at 892. The Court therefore
overrules Barela’s first objection, because robbery constitutes a “crime of
violence.”

Barela MOO at 1-5. The Court stands by the Barela MOO, and by the guidance from the Tenth

Circuit in United States v. Harrisgind therefore concludes tidéw Mexico robbery qualifies as

a predicate violent felony for ¢hpurposes of ACCA’s elementsause. Accordingly, Judge
Conway committed only harmless error, and, becaoisieery in New Mexdo satisfies ACCA’s
requirements, Garcia’s sentence was not unconstitutionally imposed under_either Johnson | or
Johnson II. The Court thus overrufgarcia’s Objections, adopts jpart and denies in part Judge
Martinez’ PFRD, and denies Garcia’s Motion.
The Court also notes, for clarity, thaspecifically asked the United States:
1. If the Court holds that Defendantilkp Angel Garcia has four predicate
violent felonies under ACCAand that, even absent the possession of a deadly
weapon by a prisoner, Garcia still hasethuseable predicate convictions, will the
United States defend on appeal the Csutlecision to use edicate convictions
that Judge Conway and the USPO, attitme of sentencing, did not use? Will it
defend the Court’s procedure or will it cess error? The Court is having a hard

time seeing why it should seside a conviction if, aihe new sentencing, it is
going to still find that he hasrike violent predicate convictions.
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2. If the Court determines thdbhnson v. United States, 559 U.S. 133, 140
(2010)(“Johnson 17), is not retroactiveilivihe United States defend that position
or confess error?

3. If the Court determines that, in red@t part, the Florida battery statute in
Johnson 1 cannot be distinguished fromwiNdexico’s robbery offense, will the
United States defend thabsition or confess error?

4. If the Court determines that New Mexis robbery statute is a violent felony

for ACCA purposes -- as the United States argued on July 27, 2016, in United
States v. Barela -- will the United States defend that position on appeal or confess
error? The Court is having a hardendi ignoring the United States Court of
Appeals for the Tenth Circuit decisian,United States v. Lujan, 9 F.3d 890 (10th

Cir. 1993), than the parties and the USPO are apparently having.

MOO at 4-5.

In answer to the Court’s specific questions in the MOO, the United States provides the
following answers: (i) the United States will defend on appeal the Court’s procedure to use the
predicate convictionghat Judge Conway and the USPOthat time of sentencing, did not use,
but will also stand by its concession that Gdscfaior conviction for robbery is not a violent
felony for the ACCA’s purposes; (ii) the Unitedagts’ position is thathe holding of Johnson |
is retroactive and it will maintain this position appeal; (iii) the United States’ position is that
New Mexico’s robbery statute do@®t require_Johnson I-level faand it will maintain this
position on appeal; and (iv) the lted States’ position is that New Mexico’s robbery statute is
not a violent felony under the ACCA in light dbhnson I, which wassued after the United

States Court of Appeals for the Tenth Circuitlecision in_United Sta$ v. Lujan, 9 F.3d 890

(10th Cir. 1993), and it will maintain this pben on appeal._See MD Response at 2-3. The
United States, the Court notes, has now also subsequently indicated -- in yet another change of
position -- that it is reconsidering its positi that robbery in New Mexico does not entalil

Johnson | force pursuant to United States vrikla See United States’ Notice of Supplemental

Authority, filed January 13, 2017 (Doc. 32)(“In liglof this case, the United States is re-
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examining its position as to whether New Mexgcthird degree robbergimilarly qualifies as a
violent felony under the ACCA.”).

IT IS ORDERED that: (i) the objections in MrGarcia's Objections to Certain
Magistrate Judge’s Proposedéings, filed November 14, 2016 (D@&1), are overruled; (ii) the
conclusions in the Magistrate JudgeAmended Proposed Findings and Recommended
Disposition, filed November 1, 261(Doc. 30), are adopted in pamnd denied in part; (iii) Mr.
Garcia’s Motion to Correct Sentence Pursuan28 U.S.C. § 2255, filed March 30, 2016 (Doc.
1), is denied; and (iv) Mr. Garcia’s Motionrf&xpedited Decision and Resentencing, filed May

27,2016 (Doc. 8), is denied.
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