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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

PAUL HUNT,
Plaintiff,
VS. Civ. No. 16-272 JCH/KK

BOARD OF REGENTS OF THE
UNIVERSITY OF NEW MEXICO;

SCOTT CARROLL, M.D., in hisindividual
and official capacities; JOHN DOE and
JANE DOE MEMBERSOF THE COMMITTEE
FOR STUDENT PROMOTION AND
EVALUATION, in their individual and
official capacities, TERESA A. VIGIL, M.D.,
in her individual and official capacities;
PAUL ROTH, M.D., in hisindividual and
official capacities,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court defendants’ Motion to Dismiss or for Summary
Judgmen{Doc. 3]. In addition to the motion andgporting brief, the Cotihas considered the
Plaintiff's response [Doc. 15he Defendants’ reply [Doc. 16], the evidence submitted by the
parties, and the relevant legal authoritiese Tourt concludes that Defendants are entitled to
qualified immunity on Plaintiff's constitutional aims against them, and that the motion for
summary judgment should be granted.

FACTUAL AND PROCEDURAL BACKGROUND

The following facts are supported by the record and viewed in the light most favorable to

the Plaintiff.
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In November of 2012, Plaintiff Paul Hunt wasnedical student atéHJniversity of New
Mexico School of Medicine (‘UNMSOM?”). Docl-1 at 1. UNMSOM has Social Media Policy
to address the use of social media sites siscRacebook, Twitter, YouTube and Flickr, which
provides in pertinent part:

e Be mindful that all posted contentdsbject to review in accordance with
UNMSOM policies and the StudeRtofessional Code of Conduct.

e Exercise discretion, thoughtfulnessnd respect for your colleagues,
associates and the university’s supgem/community (social media fans).
Avoid discussing or speculating on irral policies or operations. Refrain
from engaging in dialogue that could disparage colleagues, competitors, or
critics.

e Refrain from reporting, speculatindiscussing or giving any opinions on
university topics or personalities ah could be considered sensitive,
confidential or disparaging.

e UNMSOM does not routinely monitor p®nal websites or social media
outlets, however any issues that atel any established UNM Policy will
be addressed.

e Violation of this or an UNM policy maresult in disciplinary action, up to
and including dismissal from UNM.

Doc. 3-2.
The University of New Mexico has also adopted a Respectful Campus Policy. It
provides, in relevant part:
Individuals at all levels arallowed to discuss issue$ concern in an open and
honest manner, without fear of reprisal or retaliation from individuals above or
below them in the university’s hierarchét the same time, the right to address
issues of concern does not grant individuals license to make untrue allegations,
unduly inflammatory statements or unduly @eral attacks, or tharass others, to
violate confidentiality requirements, orgage in other conducthat violates the
law or University policy.
Doc. 3-3 at 2.

Shortly after the presidentialection in November 02012, Hunt posted the following

statement on his personal Facebook page:



All right, I've had it. To all of youwho support the Democratic candidates:
The Republican Party sucks. But guegisat. Your partyand your candidates
parade their depraved belief irgld child murder around with pride.

Disgusting, immoral, and horrific. Dantelebrate Obama’s victory tonight, you
sick, disgusting peoplé&.ou’re abhorrent.

Shame on you for supporting the genecabainst the unborn. If you think gay

marriage or the economy or taxes or whatever else is more important than this,

you’'re fucking ridiculous.

You're WORSE than the Germans durM@V2. Many of them acted from honest

patriotism. Many of them turned a bliege to the genocide against the Jews. Bur

you're celebrating it. Supporting it. Proudbyoclaiming it. You are a disgrace to

the name of human.

So, sincerely, fuck you, Moloch worshipping assholes.

Doc. 3-1. The Facebook post was not directedtigdividual, nor did it contain any reference
to UNM or UNMSOM. Doc. 15-1 at 1 § 6.

On November 15, 2012, Defendant Scott CarMID. (“Carroll’) wrote a letter to Hunt
informing him that the Dean of Students had formally referred Hunt to the Committee for
Student Performance and Evaluation (“CSPEhe referral stemmed from allegations of
unprofessional conduct made by other studen&ésnag Hunt arising from his Facebook post.
Doc. 3-2 at 9. In the letter, @all stated, “[w]hileyou have every right to your political and
moral opinions and beliefs, there is still a profesalism standard that must be maintained as a
member of the UNM medal school community.1d. Carroll then quoted from the UNM
Respectful Campus Policy thatatds, “the right to address issues of concern does not grant
individuals license to makentrue allegations, unduly inflammatory statements or unduly

personal attacks, or to harass others Id..Finally, the letter informed Hunt that “CSPE will be

conducting an investigatn into the allegationat its November 20th eeting at 3pm [sic] and



we would like you to prepare a statement regaydhe allegations and be prepared to answer
guestions from the committee members.”

On November 20, 2012, Hunt appeared tetbe CSPE, where he recognized members
of the NMSOM faculty, as well as some fellowmdents. Doc. 15-1 at 4,1. He read a prepared
statement acknowledging his “guilt” and asking for h&dpat § 18. Then he answered questions
from members of the CSPH. at 4.

On January 24, 2013, Carroll again wrote to Hafdrming him that after the November
20th meeting, the CSPE “substantiated thaint$] Facebook post was in fact unprofessional
conduct due to violations of the UNM Respec@ampus Policy (2240) and the UNM School of
Medicine Social Media Policy. Dod5-1 at 11. Carroll told Hunt that he would be given a two-
part “professional enhancement prescriptiold! The first, focusing on ethics, involved
mentorship by a faculty member who would “gssreadings and supervise a reflective writing
assignment on patient autonomy and tolerande The second, focused on professionalism, was
comprised of four parts: (B reflective writing assignment on the public expression of political
beliefs by physicians, (2) an apology letter, whiimt could present tongone of his choice, or
no one at all, (3) rewriting the Facebook post ipassionate, yet professionally appropriate way,
and (4) ongoing meetings with Dr. Tim Nelson over a one-year pddod\ext, the letter
informed Hunt that the professionalism vidd& would be noted ithe recommendation letter
the Dean would provide to resigy training programs, but that the future Hunt could petition
CSPE to remove the notatidd. The letter stated the further pessionalism lapses or failure to
fulfill any of the professionalism requirements désed in the letter could result in adverse
action, including dismissal from the UNMSONML at 11-12. Finally, Carroll's letter quoted the

UNMSOM Promotions and Due Process Policy, infiognHunt that if he believed the CSPE’s



decision imposing corrective action was flawed, doaild request in viting that the Senior
Associate Dean of Education review the decision.at 12. Hunt did not utilize the review
process. Doc. 3-2 at 2, 1 5.

Over the next twelve months, Hunt metwhis “professionalism mentor,” Dr. Nelson,
twelve times as prescribed in the January 24, 2013 letter. Doc. 15-1 at 5, { 25. In addition, Hunt
rewrote his Facebook post as required by CG3®ever, it rejected his first attemid. at  29;
Doc. 15-1 at 12 (Ex. D). However, the CSPE ategéplunt’'s second rewrite. Doc. 15-1 at 6, |
30; Doc. 15-1 at 14 (Ex. E). The second rewsitd expresses Hunt's fervent opposition to
abortion, but the tone of the piece is calmd @aational, and it contains no expletives.

On April 22, 2014, Defendant Carroll notified ktuthat his professionalism enhancement
prescription was completed but that “any futunearés of unprofessional behavior to CSPE will
be considered in light of your gvious lapse in prossionalism.” Doc. 15-1 at § 31; Doc. 15-1 at
16 (Ex. F). Dr. Carroll also netl, “If you would like this nota&n removed from your Dean’s
letter, you will need to submit a written petitionG8PE requesting its removal at a future date.”
Id.

On January 15, 2016, Plaintiff Padunt (“Hunt”) filed hisFirst Amended Complaint in
the Second Judicial District CduBernalillo County, New Mexicdn Counts I, Il,and Il of his
amended complaint, Hunt asserts claims foratioh of his First Amendment rights (freedom of
speech, viewpoint discrimination, and retaliation, respectively). In Counitivit asserts that
his Fourteenth Amendmernight to due process was violatddunt asserts the first four counts
against the UNM Board of Regents, unnamed CBReEbers, and Carroll pursuant to 42 U.S.C.
§ 1983. Count V does not assert a cause of actiomalthgr contains a gelest for declaratory

judgment and injunctive relief agat the Board of Regents, f2adant Teresa Vigil, M.D.



(*Vigil"), and Defendant Paul Roth, M.D. (“Rb”), presumably as a remedy for the causes of
action set forth in the first four counts. Specifically, Hunt asks for a declaration that his
constitutional rights have been violated andrganction requiring Vigil,as the current interim
chair of the CSPE, to recommend to Roth, @amof the School of Mkcine, to remove all
references to the Facebook matter from Huntisna@ent record. Doc. 1-1 at § 57. Similarly, in
Count VI Hunt does not assert a cause ofoacbut requests another remedy: imposition of
punitive damages against unnamed CSPE members and Carroll.

On April 8, 2016, the Defendantsmeved the case to this fededsstrict court, asserting

federal question jurisdiction under 28 U.S§C1.331.

LEGAL STANDARD

Defendants have filed their motion as onedismiss for failure to state a claim under
Fed. R. Civ. Pro. 12(b)(6), or itme alternative for summajgjydgment under Fed. R. Civ. Pro.
56.

“A motion to dismiss pursuant to Rule bY6) is treated as a motion for summary
judgment when premised on materials outsideptbadings, and the opposing party is afforded
the same notice and opportunityrespond as provided in Rule 564all v. Bellmon 935 F.2d
1106, 1110-11 (10th Cir. 1991). Here, Defendants fatsched to their motion and asked the
Court to consider affidavits, university policiesd other matters outsitlee pleadings. Hunt, in
turn, has done the same in his response &aordingly, the Court will treat the motion as one
for summary judgment under Rule 56.

Summary judgment should be granted “ie tmovant shows that there is no genuine
issues as to any material fact and the movaenigled to judgment as a matter of law.” Fed. R.

Civ. P. 56(a). When the non-moving party bahesburden of proof, as here, summary judgment



is warranted by demonstration of an absencédfs to support the nemoving party’s case.
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). When tfied immunity is involved, “a
defendant asserts a quadi immunity defense” then “the burdghifts to the plaintiff, who must
meet a heavy two-part burderMedina v. Cram 252 F.3d 1124, 1128 (10th Cir. 2001)). The
plaintiff first must establish thdthe officer's conduct violated constitutional right,” and then
the plaintiff must show that “thaght was clearly establishedSaucier v. Katz533 U.S. 194,

201 (2001).

DISCUSSION

Congtitutional Claims Against the Board of Regents and the Individual Defendants
In Their Official Capacities

Section 1983 provides a claim for relief agai“any person who, under color of state
law, deprives another of rightzrotected by the ConstitutionBllis ex rel. Estée of Ellis v.
Ogden City 589 F.3d 1099, 1101 (10th Cir. 2009). Deferntdaargue that Hunt's claims for
money damages for alleged violationshaf constitutional rights under 42 U.S§1983 against
the Board of Regents and the individual deferslan their official capacities should be
dismissed. The Court agrees. As frenth Circuit and Supreme Cbbave made clear, “Neither
states nor state officers suedthwir official capacity are ‘personsubject to suit under section
1983.” Duncan v. Gunterl5 F.3d 989, 991 (10th Cir. 1994) (citilgll v. Michigan Dep’t of
State Police491 U.S. 58, 70-71 (1989)). Hunt therefanay not seek damages from the Board
of Regents or the individual defendants in their official capacities, and those claims will be
dismissed. State officers sued in their indiabdoapacities, howey, “are ‘persons’ subject to

suit under section 1983Duncan 15 F.3d at 991. Accordingly, the Court will consider Hunt's



claims against the individual defendants in thedividual capacities for both monetary and
injunctive relief.

While Hunt recognizes the unavailability ddmages against the Board of Regents and
the individual defendants in their official capae#j he contends that he may still seek injunctive
and declaratory relief from the Board of Regeltsfendants, in turn, argue that because Hunt
has not named the individual regents in his rzoled complaint, he has failed to state a claim
against a personowered by Section 1983The Court agrees witBefendants. Hunt has not
named any individual members of the BoardRa&fgents, but rather only the Board itself. As
explained above, the Board of Regents is anyemtdt a “person” that may be held liable under
Section 1983See McLaughlin v. Board of Trustees of State Colleges of CologddoF.3d
1168, 1172 (10th Cir. 2000) (“Having sued only Beard rather than thmdividual trustees,
Mr. McLaughlin has failed to state a cfaiagainst a person covered by section 1983.").
Accordingly, the Board of Regenis not subject to suit und&rl983, and Hunt’s claims against
the Board of Regents for injunctive and declasatetief will be dismissed for failure to state a
claim.

As a result of the foregoing disssion, what remains are Hun§<4983 claims in Counts
| through IV against Carroll, Vigil, rd Roth in their individual capacitiésAs previously

discussed, Counts V and VI do not assert causastimin, but rather requigsarticular remedies.

! Both sides recognize that, havingesy to the removal of the casefederal district court, the
Board of Regents has waived its Eleventhefaiment immunity to suit in this Court.

2 According to the First Amended Complaint [Docl]l Hunt asserts his first four counts against
“Board of Regents, CSPE members, and Scatto@aM.D.” Hunt alleges that Defendant Vigil

“Iis the interim chair of the CSPEIY. at 4, 1 5, and therefore themplaint can reasonably be
read to assert his constitutiortddims in Counts | through 1V against her. According to the First
Amended Complaint, Defendant Roth is the Dean of the UNMSOM, that he “has the ultimate
authority to remove all references to the Faoédbmater from Plaintiff’'s academic record,” and
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[. First Amendment Claims Against Defendants|n Their Individual Capacities

As explained above, the Defendants haveethibe defense of glifeed immunity. As a
result, Defendants have shifted the burden to Hortemonstrate th&efendants violated his
First Amendment (freedom of speech) and FoutteAmendment (due process) rights, and that
those rights were clég established at the time of the \atibn. Courts have discretion to decide
the order in which to engage in ttveo-prong qualified immunity analysi$olan v. Cotton—
U.S.——, 134 S. Ct. 1861, 1866 (2014) (ciftaarson v. Callaharb55 U.S. 223, 236 (2009)).
Here, the Court exercises its discretion trass only the clearly &blished prong of the
standard as to the First Amendment claime T$sue before the Court is whether—assuming
Carroll violated Hunt's First Amendmenight to post on Facebook by subjecting him to
discipline—this right wa clearly established in late 2012dan 2013, when that discipline was
imposed. As discussed below, the Court firals absence of conthog authority that
specifically prohibit€arroll’'s conduct.

A. Clearly Established Law

Qualified immunity attaches when an ofil's conduct “does not violate clearly
established statutory or conational rights of which a reasable person would have known.™”
Mullenix v. Luna577 U.S. ——, 136 S. Ct. 305, 308 (2018Je do not require a case directly

on point, but existing precedent must have plabedstatutory or constitutional question beyond

debate.”Ashcroft v. al-Kidgd 563 U.S. 731, 741 (2011). In othernds, immunity protects “all

that he is a named defendant because “he has the ability tdgpraspective injunctive relief

for Plaintiff.” 1d. at | 6. Thus, it not clear that Huntaisserting his constitutional claims against
Roth in his individual capacityHowever, the parties do not address this question in their briefs.
Resolution of this issue not Ingl essential to the resolutiah the motion, te Court will not
address it here.



but the plainly incompetent or th@svho knowingly violate the law.’fd. The Supreme Court
very recently reminded us,

Today, it is again necessary to reitertite longstanding principle that ‘clearly

established law’ should not be defined at a high level of generality. As this Court

explained decades ago, the clearly estabtidaw must be ‘particularized’ to the

facts of the case. Otherwise, [p]laintifigould be able taconvert the rule of

qualified immunity . . . into a rule o¥irtually unqualified liability simply by

alleging violation of ex&mely abstract rights.”
White v. Pauly137 S. Ct. 548, 552 (2017) (internal citations and quotations omitted).

B. Analysis

To the Court’s knowledge, at the time of ttisciplinary action at issue in this case,
neither the Supreme Court nor the Tenth @irchad considered whether graduate and
professional schools specificalpr universities gemally) can regulate off-campus, online
speech by students that the university deems tmpeofessional or whichiolate its applicable
rules of professionalism. Hunt has not provided any such authority to the Court, nor has the
Court been able to locate any such authdriBather, Hunt contends that at the time it was
clearly established thatdéhSupreme Court’s opinion ihinker v. Des Moines Ind. Cnty. Sch.
Dist., 393 U.S. 503 (1969) prohibits @all's conduct in this caselhe Court disagrees with
Hunt's analysis.

1 Tinker and Its Progeny Do Not Apply Here

In Tinker, the plaintiffs were lyh school and middle schoolusents who planned to

wear black armbands to expreksir hostility to the Vietham waand their support for a truce.

® November of 2012 is the relevant time frame réiey the clearly establied law in this case.

It appears that the U.S. District Court for thestrict of Kansas, which encountered a similar
issue, also failed to find cawlling Tenth Circuitor Supreme Court authority during the 2013-
2014 time frameSee Yeasin v. Durhari24 F.Supp.3d 1194, 1202 (D. Kan. 2016) (“[N]either
the Supreme Court nor a panel of the Tentlcu@ has considered wether universities can
regulate off-campus, online speech by students.”).
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Id. at 504. The principals at the plaintiffs’ schol@arned of the plan and response adopted a
policy prohibiting the armbandgd. Included in the policy was @rovision that any student who
refused to remove a black armband would spsoded until he or shreturned without itld.
Despite knowing the policy, the plaintiffs woreetharmbands to school and were suspended
accordingly.ld. The Supreme Court found that the pldis’ First Amendment rights had been
violated.Id. at 513-14. The Court noted that a studehttst Amendment rights are not limited
to the classroom or to school heubut that student speech whitnaterially disrupts classwork
or involves substantial disorder or invasion @& tlghts of others is, afourse, not immunized by
the constitutional guarantee of freedom of speelch.at 513. The school authorities Timker
failed to show facts that might have reasondétl them to believe that wearing the armbands
would lead to substantial disrigd of school activitis, or that any suclisruption actually
occurredld. at 514. Thus, the school officials’ restraint of the plaintiffs’ expression violated the
constitution.ld.

Hunt contends that it iBinkers “substantial disruption” standathat applies in this case.
Doc. 15 at 8, 12, 21. He contends that becdiseoff-campus, online speech did not cause
disruption at UNMSOM, Carroll was not entitled regulate that speech. In support of that
argument, he relies on two Tenth Circuit decisi@eamons v. Snow4 F.3d 1226, 1237 (10th
Cir. 1996) andTaylor v. Roswell Ind. Sch. Dist713 F.3d 25, 35-36 (10th Cir. 2013). In
Seamonsthe plaintiff was a high school studenhavwas assaulted by five of his football
teammates in the locker rooid. at 1230. They grabbed him as he came out of the shower and
bound his naked body, including his genitalsa towel rack with adhesive tapd. The plaintiff
reported this assault to schooln@distrators, the principal,na the football coach, who then

accused him of “betraying the team by brimgithe incident to the attention of the

11



administration” and requirindgpim to apologize to the teand. When he refused, the coach
dismissed the plaintiff from the teama. The teenager asserted tha school officials violated
his First Amendment right to freedom of speégidiscouraging him from making statements to
the press about the incidentdamy removing him from the footbdeam because he refused to
apologize for informing authorities of the incidetd. at 1236. Relying oinker, the court
concluded that the plaiff had properly stated a claim forolation of the First Amendment and
that the school officials were nentitled to qualified immunity:

Brian’s speech was responsibly tailotedthe audience of school administrators,

coaches, family and participants who negdo know about the incident. Brian’s

behavior neither disruptedadswork nor invaded the ritghof other students. His

speech was not part of a school-spons@gatessive activity sih that listeners

might believe that Brian’s speech had the imprimatur of school sponsorship. We

simply see no overriding school interéstdenying Brian the ability to report

physical assaults in the locker room.rAbst, the school’s interest here was based

on its fear of a disturbance stemming frima disapproval associated with Brian’s

unpopular viewpoint regarding hazingthre school’s locker rooms. Undémker,

that is not a sufficient justification to punish Brian’'s speech in these

circumstances.
Id. at 1238.

Like SeamongsTaylor also took place in a high scha#tting. There, students sued the
school district and superintendetlieging that school officials viated their Firsand Fourteenth
Amendment rights by preventing them fronmstdbuting 2,500 rubber fetus dolls to other
students. They also challesd) the school district's polies requiring preapproval before
distributing any non-school-sponsdr material on school groundgaylor, 713 F.3d at 29. The
defendants presented evidence that the plairtdf$ distributed about 300 of the dolls before
they were stopped, and thhe dolls had created sigruéint disruption at the schoddl. at 30-31.

The Tenth Circuit noted thatHis case does not turn on whethbe content of Plaintiffs’

message warrants First Amendmenbtection—there is no questi that it does. The record

12



shows Plaintiffs meant to convey a religiousd golitical message when they distributed the
rubber dolls, and the Constitution requires theyéenitted to express these views at school in
some form.”ld. at 35. However, citinginker (which the court noted applies to “student speech
in public schools”),id., the court concluded that the plaintiffs’ free speech challenges failed
because school officials reasonably forecadtet the distribution would cause substantial
disruption, and because the distributiod oh fact cause substantial disruptitoh. at 35, 38. The
Tenth Circuit distinguished theddribution of the dolls from thésilent, passive expression that
merely provokes discussion in the hallwayatha school could ngbroperly prohibit under
Tinker. 1d. at 37. It further held that plaintiffs’ de exercise and equal protection claims failed
because the decision to stop the distribution m@tsbased on religion, and plaintiffs failed to
show they were treated differently from similarly situated studéhtat 54.

Tinker, Seamonsand Taylor all address the free speedghts of secondary school
students on school grounahyring school hours, or relating éoschool activity. These cases do
not fit in the context presented here, whishonline speech by a university, graduate, or
professional school student whiéh alleged to violate the sch&®lrules of professionalism.
Although law in this arena has been developthg, Court cannot conclude that it was clearly
established at the time the Defendants acted in this case.

2. Cases Addressing the Type of First Amendment Claim Presented By
Hunt Were Not Clearly Established at the Relevant Time

A government official violateslearly established law whenetltontours of a right at the
time of the challenged conduct are sufficientlgarl so that a “reasable official would
understand that what he d@®ing violates that right.Panagoulakos v. Yazzié4l F.3d 1126,
1129 (10th Cir. 2013) (quotingVilson v. Montanp715 F.3d 847, 852 (10th Cir. 2013)). A

plaintiff may establish this prong “by identifyirgn on-point Supreme Court or published Tenth
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Circuit decision; alternatively, ‘thelearly established weight of thwrity from other courts must
have found the law to be as the plaintiff maintaingCdx v. Glanz800 F3d 1231, 1247 (10th
Cir. 2015) (quotingWeise v. Caspeb93 F.3d 1163, 1167 (10th Cir. 2010)). When the clearly
established requirement is “propedpplied, it protects ‘all buhe plainly incompetent or those
who knowingly violate the law.” Ashcroft v. al-Kidd563 U.S. 731, 743 (2011). Most recently,
the Supreme Court, iMullenix v. Luna explained that “[tlhe dmositive question ‘is whether
the violative nature of particular conduct dearly established.” This inquiry ‘must be
undertaken in light of the speaftontext of the case, not abmad general proposition.’ ” 136
S.Ct. 305, 308 (2015) (citin@rosseau v. Haugerb43 U.S. 194, 198 (2004) (per curiam)
(quoting Saucier v. Katz533 U.S. 194, 201 (2001))). It mustvieabeen clear to a reasonable
person in Defendant's positidithat [their] conduct was unlawfuin the situation [they]
confronted.”"Wood v. Mossl34 S. Ct. 2056, 2067 (2014).

There have been a few cases dealing wetrityht to regulate dime speech by university
or professional school studenis an effort to enforce pregsional standards or university
policies, though none are Supreme Court or T&itbuit cases that had been published prior to
late 2012 or in 2013, the relevant time period in this case. Thus, they cannot be used to
demonstrate “clearly established law” withiie meaning of a qualified immunity analysis.

In one recent Eighth Circuit case, a nurssigdent made statements on his personal
Facebook page that another student found threatekeefe v. Adams340 F.3d 523, 526 (8th
Cir. 2016). The student talked about his arigeues, giving someone a hemopneumothorax (a
trauma to the lung), and called another sttide"stupid bitch’for reporting his postdd. at 527.
After reading the posts, the schools DirectoMuoirsing became concerned and addressed the

issue with Keefe, who was nogceptive to her concern thide posts were unprofessional and
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attempted to downplay them as jok&s. In the face of Keefe’s indlty to recognize that his
posts were unprofessional, the Director of Mgsdecided to removEeefe from the program

and told him that he could appeal the decisioh.She cited his violations of the nursing
program’s handbook, which stated that “students who fail to meet the moral, ethical, or
professional behavioral standardf the nursing program are not eligible to progress in the
nursing program,” and that these included ritgression of professional boundaries” and
“behavior unbecoming of éhNursing Professionld. at 528. Further, thcourt noted that the
Nurse’s Association Code of Ethics “precludag and all forms of prejudicial actions, any form

of harassment or threatening behavior, or demdpr the effect of one’s actions on othetd.”

The Eighth Circuit rejected Keefe’s First Amendment claim. It noted that “many courts
have upheld enforcement of academy requiremenfgajéssionalism and fitness, particularly
for a program training licensemhedical professionals. Fitness powactice as a health care
professional goes beyond satisfactory genfance of academic course world’ at 530. Thus,
given the strong state interest riegulating the health professiortee Eight Circuit held that
“teaching and enforcing viewpoint-neutral professiaes of ethics are a legitimate part of a
professional school's curriculum that do not, l@ést on their face,un afoul of the First
Amendment.” Id. Furthermore, the court observdatlat a student nya demonstrate an
unacceptable lack of professionalism not dmyyconduct, but also by speech—including online
speech. Administrators in a professional schowy require compliance with applicable
professionalism standards, even for off-camptiwities, so longas their actions are reasonably
related to pedagogical concerits.at 531.

Yeasin v. Durham224 F. Supp. 3d 1194 (D. Kan. 2016)—a case arising from within the

Tenth Circuit—is one in which a university pumél a student for off-campus speech. Plaintiff
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Yeasin dated a fellow university student unté summer of 2013, when their relationship ended
with a consent protection order prohibiting Yieaffom having any contact with his former
girlfriend. 1d. at 1199. Over a period of four monthé&asin sent out fourteen Tweets that
referenced but did not name his@irfriend. That fall, she compiaed to the university that the
tweets violated the no-contact order, and itead, warning him via email that any further
violation might resultin his expulsionld. In October of 2013, the urevsity determined that
Yeasin had sexually harassed &isgirlfriend and had violated the Student Code of Conduct.
After a formal hearing, the university found that Yeasin “had committed non-academic
misconduct based on the June 2013 incident,thineatening statementmade to [his ex-
girlfriend], the tweets, and violah of the No Contact Letter.d. at 1200. Finding Yeasin's
conduct to be so severe, pervasive, and offentinat it interfered wh his ex-girlfriend’'s
education, the university expellednhiand banned him from campus. Theasin court
considered whether the defendaatuniversity official, was ditled to qualified immunity on
Yeasin’s claim that his expulsion for Twittergte violated his First Amendment rights.

The court pointed out that not only do coleghave a legitimate interest in preventing
disruption on the campus, the Tenth Circuit anlder Federal Circuit @urts of Appeals had
found that less rigorous student-spee@ndards apply to college studerits. at 1202 (citing
Keefe supra andAxson-Flynn v. Johnsp®56 F.3d 1277, 1286-90 (10th Cir. 2004). In finding
that the law in this area wast clearly established in 2013, tieasincourt stated:

The law in this area is constantly degng, and when Plaintiff was expelled in

2013, it was even more unclear what stadslapplied. Thizase can hardly be

categorized as a clear case of a contesédbaestriction in alation of the First

Amendment. Most importantly, cirdu courts have come to conflicting

conclusions on whether a school can ratpibff-campus, online student speech

where such speech could foreseeably cause a material disruption to the

administration of the school. The Tenrcuit has not addressed off-campus,
online student speech at the pulsiahool or university level.
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224 F. Supp. 3d at 1202-03.

The lack of on-point legal authority thlarmed the basis of qualified immunity ¥easin
also persists here. During tpheriod of late 2012 anidto 2013, when Carroll and other members
of the CSPE imposed correctigetion on Hunt, there was no cliyagstablished law prohibiting
their actions. Defendants found that the inflartonanature of Hunt's Facebook post violated
university policies and as a result they imgmbsdditional training muirements and required
him to rewrite the post to express the same p@t , but in a more professional manner. They
also made a notation of the incident in Huffites. What precludes a findg that Carroll violated
clearly established due qaress rights is the lack of pridecisions classifying reprimands of
professional students as academic or disciplinamy,tie lack of uniformity in the decisions that
do exist. There was no controllingtharity in this Circuit or a “onsensus of cases of persuasive
authority” in others on which the Defendants ccuédre relied to determine whether they should
be held to the standards of discipliy, as opposed to academic, dismis3&litson v. Layneg526
U.S. 603, 617 (1999). Officials are natblie for bad guesses in gray areas.

The absence of controlling authority thatesfically prohibited Carroll's conduct is
dispositive. The motion for summary judgmeort the basis of qualified immunity will be
granted.

[I1.  Fourteenth Amendment Procedural Due Process Claim Against Defendants In
Their Individual Capacities

Hunt also argues that the Defendants ingplodiscipline upon him iwviolation of his
right to procedural due process. He allegfest the Board of Regents (now dismissed, as
discussed in Part $uprg, CSPE members (who are not narmetividually as defendants in this

case), and Defendant Carroll “fail¢éo provide any guidelines asdppropriate standards for the
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hearing, or for the sanctions which were imgbsa Plaintiff.” Doc. 1-1 at § 53. He further
alleges that he was not informed he was entiitede represented at the hearing, and that his
“due process rights were violated because he was subjected to arbitrary and capricious
government action, without notice what standards were in effectd. at § 54. He contends that
UNMSOM’s policies “were vague, and contained ndéigeof the consequences of violating the
policies.” Id. The Court interprets this to be a claim that Carroll violated Hunt's right to
procedural due process. After reviewing the End the summary judgment evidence, the Court
concludes that Hunt has failed to demonstraaé @arroll violated his constitutional due process
rights, and therefore he éntitled to qualified immunity.

There are cases addressing the discipline oestadand the process to be afforded them.
In Goss v. Lopez419 U.S. 565, 581 (1975), the Supreme Court addressed the academic
suspension of students, holdingtleven a short disciplinary spension requires that the student
“be given oral or written notice of the chargesiagt him and, if he denies them, an explanation
of the evidence the authoritiesvieaand an opportunity to pregdms side of the story.” IBd. Of
Curators of Univ. of Missouri v. Horowit235 U.S. 78, 80-82 (1978), a student was dismissed
from medical school following extensive revidy a Council on Evaluation in accordance with
established university proceduréisat did not include a prédismissal hearing. The student
argued that procedural due proeedso required “the fundameahtsafeguards of representation
by counsel, confrontation, and csosxamination of witnessedd. at 86 n.2. The Court agreed
that the university’s elaborate procedures bachplied with the procedural requirements of
Goss|d. at 85. The Court further noted that “far lssngent procedural requirements” apply to
an “academic” dismissald. at 86. This dicta addressed a rgatitat did not affect the Court’s

procedural due process decisiorHorowitz—that academic dismissals, though accompanied by
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extensive procedural safeguards, often do inotude a pre-dismissdace-to-face hearing
between the student and academic decision-makers.

The Court notes that, unlike in the casé®ve, the discipline that UNMSOM imposed
upon Hunt did not extend to thevel of a suspension or a dissal. UNMSOM'’s “Due Process
Policy and Procedure,” [Doc. 16-1], distinguisheetween “adverse actions,” which may include
dismissal, suspension, or repetitionatlf or part of the curriculumd. at Doc. 16-1, p. 1 of 6.
Conversely, “corrective actions” are less seriamsl include “requiringa student to take a
specified course, ... monitoring a student more closely by placement on a ‘watch’ list, assigning
an academic advisor with whom the studentagired to meet and requiring a contract in which
the student agrees to take certain actionader to continue in medical schoold. Under this
policy, it appears that UNMSOM imposed a corrective action upon Hunt. The policy further
provides that while adverse actions may beeafgd, corrective actions such as those imposed
upon Hunt may not but rather upon the studentguest may be reviewed by the Senior
Associate Dean of Educatidid. andid. at p.5 of 6. Hunt did notquest this review.

As the Supreme Court has stated, due proisefiexible and calls for such procedural
protections as the partilar situation demandsMathews v. Eldridge424 U.S. 319, 334 (1976)
(quotation omitted). When conduct that leads to an adverse academic decision is of a disciplinary
nature, due process may requihe procedural protections @oss v. Lopein determining
whether the student was guilty of the miscondudajuestion. In this case, the Court concludes
that Hunt, like the student irlorowitz was “awarded at least as much due process as the
Fourteenth Amendment requires.” 435 U.S84at 98 S.Ct. 948. First, Hunt was given written
notice of the charges against him. Carrolle/Bmber 15, 2012 letter to Hunt informed him that

his Facebook post regarding abortion and #lection had resulted in complaints of
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unprofessional conduct from Hunt's fellow state Carroll’'s letterquoted from the UNM
Respectful Campus Policy thatasds, “the right to address issues of concern does not grant
individuals license to makentrue allegations, unduly inflammatory statements or unduly
personal attacks, or to harass others Id..1t also quoted from the Respectful Campus Policy.
Finally, the letter informed Hunt that “CSP®&ill be conducting annvestigation into the
allegations at its Novemb&0th meeting at 3pm [sic] ande would like you to prepare a
statement regarding the allegations and begsegbto answer questions from the committee
members.” Thus, Hunt was informed in writing thie allegations against him, as well as the
basis for those allegations, and the campus policies that helegedaio have violated. Second,
Hunt was given a hearing where had an opportunityo present his sidef the story and to
make his own position clear. On November 20, 26t appeared before the CSPE, where he
recognized members of the NMSOM faculty, adl we some fellow students. Doc. 15-1 at 4,
17. He read a prepared statement ackedging his “guilt” and asking for heljpd. at § 18. Then

he answered questions from members of the CEPEt 4.

Under Cleveland Bd. of Educ. v. Loudermi#70 U.S. 532, 546 (1985§;0ss and
Horowitz, this was all the process that was due to H&ee Loudermill470 U.S. at 546
(concluding that procedural due process entities to “oral or written notice of the charges
against him, an explanation of the employer’s enak, and an opportunity to present his side of
the story.”). Thus, there was no violation ldfint’'s constitutional right to due process, and

Carroll is entitled to qualified immunity.

* Hunt also contends, at the conclusion of higiarent regarding procedural due process, that he
was discriminated against and punished based upamottientof his Facebook post, rather than
for violation of any university policy. Doc. 15 @0. In support of his argument, Hunt attaches
copies of Facebook posts allegedly madeoblyer UNMSOM students who he asserts also
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CONCLUSION

In light of the foregoing, the Court concligdéhat Defendants are entitled to summary
judgment on all of Hunt's claims against them. églained above, the Bad of Regents is an
entity, not a “person” that may be held liableder Section 1983. Similarly, state officers sued in
their official capacities are n&persons” subject to suit undsection 1983. Defendant Carroll in
his individual capacity is entitled to qualdiemmunity on Hunt's First Amendment claims
because the law was not clearly established. litiaddCarroll is entitled to qualified immunity
on Hunt’s procedural due process claim becausa Failed to demonstrate that his due process
rights were violated. Finally, because Defendamés/ailed on Hunt's substantive claims, Hunt
cannot assert a right against Defendants Vigil Rath for injunctive ordeclaratory relief, nor

against Carroll for punitive damages. Defendants’ motion will be granted.

violated university policies but were not punisiogdhe university. None of those posts contains
opinions in opposition to abortion, unlike Hunt's original p&&eDoc. 15-2 at p. 1-5.

As a preliminary matter, the Court is not certain how this argument regarding content
discrimination relates to Hunt's claim for aolation of proceduradue process. However,
leaving aside the specific legal claim to whicheliates, a claim of coait discrimination must
show that a similarly situated person was treaiff@rently than Hunt based on the content of
their speechSee, e.g.Pahls v.Thomags718 F.3d 1210, 1238 (10th Cir. 2013) (“[P]urposeful
discrimination requires more than intent as amass of consequencédsfollows, under this
standard, that if the evidence shows only thatfardfant is aware of digpate treatment of two
similarly situated groups—but nothing more—tha § 1983 or Bivens claim for viewpoint
discrimination must fail as a matter of law.”) (internal citations and quotations omf@da
plaintiff to succeed, there must be additiomalidence—direct or circumstantial—that the
defendant acted “for the purpose ofaiminating on account of” viewpoinfAshcraft v.lgbal,
556 U.S. 662, 677 (2009).

Assuming for the sake of argument thfze cited Facebook posts from other UNMSOM
students did violate the Respettfampus Policy or the Social Media Policy, just as Hunt's
allegedly did, then Hunt might be able to praprima facie case ofetvpoint discrimination if
he offered evidence that UNMSOM knew about éhpests but failed todaress them. However,
Hunt comes forward with no evidence that any clamgs about the cited posts were ever made
to UNMSOM or that Carroll or any other universdgificial knew about the posts. In the absence
of evidence that any official at UNMSOM knewaut the posts, they cannot be held liable for
failing to address them in the same marthat they addressed Hunt’'s Facebook post.
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IT ISTHEREFORE ORDERED thatDefendants’ Motion to Dismiss or for Summary

Judgmen{Doc. 3] is herebYGRANTED in its entirety.

RSl |

LJleTED STATESDISTRICT JUDGE
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