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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL WHITNEY,
Plaintiff,
V. No. 1:16-cv-00346CY
NANCY A. BERRYHILL,"
Acting Commissioner of the
Social Security Administration

Defendant.

MEMORANDUM OPINION AND ORDER
GRANTING PLAINTIFF'S MOTION TO REMAND

THIS MATTER is before the Court on Plaintiflichael Whitney’s Motion to Reverse
and Remand the Social Security Commissionna decision denyig Plaintiff period of
disability, disability insurace benefits, and supplemental security income. Doc. 19. The Court
concludes that the ALJ failed to properlyiglethe opinion of DrRobert Knight, M.D.
Therefore, the Court wiljrant Plaintiff's motion and remand this action to the Commissioner
for further proceedings consistent with this opinion.

l. BACKGROUND

Plaintiff applied for period of disability, gability insurance befits and supplemental
security income on February 29, 20A2iministrative Record (“AR”) 14see alsdAR 64, 73.

He alleged a disability onset date of September 1, 281After his claim was denied on initial
review and upon reconsideration, his case wafosathearing in front of an ALJ on August 27,
2014.1d.

On October 21, 2014, the ALJ issued a pattitdl/orable written decision finding that

! Nancy A. Berryhill, who is now the Acting Commieser of the Social Security Administration, is
substituted for Acting Commissioner Carolyn W. Coluimder Rule 25(d) of the Federal Rules of Civil
Procedure.
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Plaintiff was “not disabled jpor to November 4, 2013, but became disabled on that date and has
continued to be disabled throutite date of this decision.” AR4. In arriving at her decision, the
ALJ determined that Plaintiff had not engagegubstantial gainful activity since September 1,
2011, his alleged onset date. AR 16-17. The Akd tlound that Plaintiff suffered from the
following severe impairments: (1) mild impingementhe hips; (2) a major depressive disorder;
(3) a general anxiety disorder; and (4) minimal aegative disc disease of the lumbar spine. AR
17. The ALJ determined that Plaintiff's remiaig impairments were non-severe. AR 17. With
regard to the severe impairments, the ALJ, éav, found that these impairments, individually
or in combination, did not meet or medically elque of the listed impairments in 20 CFR Part
404, Subpart P, Appendix 1. AR 17-19.

Because she found that Plaintiff’'s impairmeshits not meet a Listing, the ALJ then went
on to assess Plaintiff's residual functional@afy (“RFC”). AR 19. The ALJ stated that

After careful consideration of the entirecord, | find that since September 1,

2011, the claimant has the residual functiaagacity to perform light work as

defined in 20 CFR 404.1567(b) and 416.96 &xJept that he has to alternate

between sitting and standing approxielatevery thirty minutes, and cannot

kneel, crouch, or crawl. In addition, thaichant can make simple work-related

decisions, with few workplace changesdaan have only ocdasal, superficial

contact with the general public.
AR 19. The ALJ concluded that Plaintiff had past relevant work. AR 24. The ALJ then
indicated that Plaintiff's age category chad@s November 4, 2013 to an individual of
advanced age. AR 25. The ALJ found that beginning on November 4, 2013, Plaintiff has “not
been able to transfer jaikills to other occupationsltl. Prior to November 4, 2013, however,
the ALJ found that “transferability of job skills it material to the determination of disability

because using the Medical-Vocational Rules as a framework supports a finding that [Plaintiff] is

‘not disabled’ whether or not [Plaintiff] has transferable job skilld.'Based on the RFC and the



testimony of a vocational expert, the ALJ then deteech at step five thairior to November 4,
2013 (the date Plaintiff's age category changealsidering Plaintiff's age, education, work
experience, and his RFC, there gobs that exist in significamumbers in the national economy
that he can perform. AR 2B5. Finally, the ALJ determined that beginning on November 4,
2013, there are no jobs that exrssignificant numbers in theational economy that he can
perform. AR 26-27.

Plaintiff appealed the ALJ’s partially favoraldecision to the Social Security Appeals
Council and the Appeals Council denied the esfjdior review. AR 10. This appeal followed.
Doc. 19.

I. APPLICABLE LAW

A. Disability Determination Process

A claimant is considered disabled for purposeSocial Security disability insurance
benefits or supplemental securiigome if that individual is unabl“to engage in any substantial
gainful activity by reason ofrey medically determinable physicad mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not less than 12 mbist” 42 U.S.C. § 423(d)(1)(Akee alsat2 U.S.C. §
1382c(a)(3)(A). The Social SectyriCommissioner has adopted eefistep sequentianalysis to
determine whether a person satisfies these statutory criéesa0 C.F.R. 88 404.1520, 416.920.
The steps of the analysis are as follows:

(1) Claimant must establish that she is amtrently engaged in “substantial gainful
activity.” If Claimant is so engaged, stzenot disabled and the analysis stops.

(2) Claimant must establish that she has ‘&ese medically determinable physical or
mental impairment . . . or combinationiofpairments” that has lasted for at least
one year. If Claimant is not so impairede sk not disabled and the analysis stops.

(3) If Claimant can establish that herpairment(s) are equivalent to a listed



impairment that has already been deiieed to preclude substantial gainful
activity, Claimant is presumedsdibled and the analysis stops.

(4) If, however, Claimant’s impairment(s) amet equivalent to a listed impairment,
Claimant must establish that the impairment(s) prevent her from doing her “past
relevant work.” Answering thiguestion involves three phas@ginfrey v. Chater
92 F.3d 1017, 1023 (10th Cir. 1996). First, &le) considers all of the relevant
medical and other evidence and determineatugh“the most [Claimant] can still
do despite [her physical and mentatjitations.” 20 C.F.R. § 404.1545(a)(1).
This is called the claimant’s residual functional capacity (“RFI@")§
404.1545(a)(3). Second, the ALJ determitiesphysical and mental demands of
Claimant’s past work. Third, the ALJ detgines whether, given Claimant’'s RFC,
Claimant is capable of meeting thakmmands. A claimant who is capable of
returning to past relevant worknst disabled and the analysis stops.
(5) At this point, the burden shifts to the i@missioner to show that Claimant is able
to “make an adjustment to other worki’'the Commissioner is unable to make
that showing, Claimant is deemed disablé, however, the Commissioner is able
to make the required showing, the claimant is deemed not disabled.
See20 C.F.R. 88 404.1520(a)(4), 416.920(a)H&3cher-Ross v. Barnhar431 F.3d 729, 731
(10th Cir. 2005).

B. Standard of Review

A court must affirm the denial of sociaaurity benefits unleqd) the decision is not
supported by “substantial evidence” or (2) theJAlid not apply the proper legal standards in
reaching the decision. 42 U.S.C. 8§ 405(@asias v. Sec'’y of Health & Human Se883 F.2d
799, 800-01 (10th Cir. 1991). In making these arieations, the reviewing court “neither
reweigh[s] the evidence nor substitute[s] [its] judgment for that of the ageBowinan v.
Astrue 511 F.3d 1270, 1272 (10th Cir. 2008). For eghkana court’s disagreement with a
decision is immaterial to theisstantial evidence analysis. Adaision is supported by substantial
evidence as long as it is supported by “rel¢esdence . . . a reasonable mind might accept as

adequate to support [the] conclusio@asias 933 F.3d at 800. While thiequires more than a

mere scintilla of evidenc&asias 933 F.3d at 800, “[tlhe possibilityf drawing two inconsistent



conclusions from the evidence does not pre\the] findings from being supported by
substantial evidencel’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007) (citibgjtanski v.
F.A.A, 372 F.3d 1195, 1200 (10th Cir. 2004)).

Similarly, even if a court agrees with a d#an to deny benefits, if the ALJ’s reasons for
the decision are improper or are adiculated with sufficient padularity to allow for judicial
review, the court cannot affirthe decision as legally corre@lifton v. Chatey 79 F.3d 1007,
1009 (10th Cir. 1996). As a baseline, the ALXtraupport his or her findings with specific
weighing of the evidence and “the record nmietonstrate that the Alcbnsidered all of the
evidence.’ld. at 1009-10. This does not mean that ald Alust discuss every piece of evidence
in the record. But, it does require that theJAtlentify the evidence supporting the decision and
discuss any probative and contradictewdence that the ALJ is rejecting. at 1010.

[I. ANALYSIS

Plaintiff argues that: (1) the ALJ committed/eesible legal error by failing to properly
evaluate the medical opinions of two of Ptdfts physicians, Dr. Jemay Beck, M.D., and Dr.
Robert Knight, M.D; (2) the ALJ failed toselve a conflict between the DOT and vocational
expert testimony; and (3) the Als finding at Step 5 is notupported by substantial evidence.
Doc. 19 at 1. Because the Court finds that thd &ammitted legal error in her consideration of
Dr. Knight's opinion, the Court iV reverse and remand for furtheroceedings consistent with
this Opinion. The Court will nadddress Plaintiff’'s remaining claims of error because they may
be affected by the ALJ’s trgaent of this case on remanilson v. Barnhart350 F.3d 1297,

1299 (10th Cir. 2003).



A. The ALJ’s Consideration of Dr. Knight’s Opinion

Plaintiff first saw Dr. Knght on May 21, 2014, approximately three months prior to the
August 27, 2014 hearing in front of the ALJ. AB0. During this first visit, Plaintiff sought
treatment for “bad insomnia, anxiety, and depressiah.Dr. Knight observedhat Plaintiff was
“anxious, depressed, tremuloutd’ He diagnosed Plaintiff withnxiety and depressive disorder
and also prescribed Remeron, AbilifpmdaXanax. AR 660-61. Plaintiff had follow-up
appointments with Dr. Knight on June 4, 2q2R 658) and on July 2, 2014 (AR 656). At the
June appointment, Dr. Knight observed thatmRifiiwas “jittery” and added a diagnosis of
insomnia. AR 659. At the July follow-up appointmieDr. Knight once agin assessed Plaintiff
with depression and anxiety, and moelifisome of his medications. AR 657.

Based on this treatment and a review of Plaintiff’'s medical history from a year prior to
his May 2014 initial visit, Dr. Knight completed a “Medical Assessment of Ability to do Work-
Related Activities (Mental)” form on August 2014. AR 665-669. Therein, Dr. Knight assessed
that Plaintiff had a number of marked limitats in his mental/emotional capabilities:

(1) understand and remembetalted instructions;

(2) carry out very short angimple instructions;

(3) carry out detailed instructions;

(4) maintain attention and concentratifor extended periods of time;

(5) sustain an ordinary routineitivout special supervision;

(6) work in coordination with/or proximity tothers without beingistracted by them;

(7) complete a normal workday and workweek without interruptions;

(8) accept instructions and respond appropyatilcriticism from supervisors;

(9) get along with coworkers or peers; and

(10) respond appropriately to changes in the work place.

AR 665-66. Dr. Knight also assedd@laintiff as being moderatelynited in his ability to:

(1) remember locations and work-like procedures;

(2) understand and remember very stord simple instructions;

(3) perform activities witin a schedule, maintain regul@tendance, and be punctual

within customary tolerance;
(4) make simple work-related decisions;



(5) interact appropriately ith the general public;

(6) ask simple questions oequest assistance;

(7) maintain socially appropriate behavior;

(8) be aware of normal hazards and take adequate precautions; and

(9) setrealistic goals or makegpis independently of others.

AR 665-66.

In addition, Dr. Knight completed an $8essment of Adaptation to Temperament
Characteristics Required by Jobs” form. AR 6blferein, he indicatethat Plaintiff should
avoid performing repetitive work, performing a \&yi of duties, dealingith people, working
under stress, directing otheattaining precise standards, and working under specific
instructionsld. He also completed Listing forms fti2.04 Affective Disorders” (AR 668) and
“12.06 Anxiety-Related DisordergAR 669). On these forms, Dr. kght stated tht Plaintiff
had marked restrictions in maintaining aitigs of daily living, marked difficulties in
maintaining social functioningpncentration, persistence, aqe, and repeated episodes of
decompensation, each of extended duration. AR 668-69.

In her decision, the ALJ assigned “little weigtd Dr. Knight's opinion for two reasons.
AR 23. First, she found that the opinion was incdesiswith Plaintiff's “g¢ated social activities
including regular shopping tri@nd regular church attendandd’ She stated that these
activities “demonstrate that [Plaintiff] would notweamarked restrictions in interacting with
others.”ld. Second, the ALJ stated “there is no evideim the record teupport [Plaintiff's]
marked limitations with concentration andderstanding instructions, as he exhibited no
memory or concentration problems during examinatiolats.”

B. Relevant Law

“An ALJ must evaluate every medical opiniomnthe record” but the weight accorded to

such “opinion[s] will vary according to the rétanship between the disability claimant and the



medical professionalHamlin v. Barnhart 365 F.3d 1208, 1215 (10th Cir.2008ge20 C.F.R.
88 404.1527(b)-(c), 416.927(c). Social Securityutations require that, in determining
disability, the opinions of treiaty physicians be given contling weight when those opinions
are well-supported by the medical evidence aedcansistent with the record. 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2). This is knoasmthe “treating physician rulelangley v.
Barnhart 373 F.3d 1116, 1119 (10th Cir. 2004). The ida&as a treatingphysician provides a
“unique perspective to the medi evidence that cannot be obtil from the objective medical
findings alone or from reports of individual exia@tions, such as coul¢éative examinations,”
and therefore, a treating physiciam@pinion merits controlling weigh&eeDoyal v. Barnhart
331 F.3d 758, 762 (10th Cir. 2003).

In analyzing whether a treating physician’s e@mis entitled to controlling weight, the
ALJ must perform a two-stepguress. “The initial determination the ALJ must make with
respect to a treating physician’s nediopinion is whether it is condive, i.e., is to be accorded
‘controlling weight,” on the matter to which it relate&rauser v. Astrug638 F.3d 1324, 1330
(10th Cir. 2011) (quotinyVatkins v. Barnhart350 F.3d 1297, 1300 (10th Cir.2003)). In making
this initial determination, the ALJ musbrsider whether the amibn “is well supported by
medically acceptable clinical and laboratory diagnostic techniques and is consistent with the
other substantial evidence in the recofisciotta v. Astrug500 F.3d 1074, 1077 (10th Cir.
2007) (citing 20 C.F.R. § 404.1527(d)(2)Yatkins v. Barnhart350 F.3d 1297, 1300 (10th Cir.
2003). If the opinion meets bothiteria, the ALJ must give thtreating physician’s opinion
controlling weightld. To give anything less than controdiimveight, the ALJ must demonstrate
with substantial evidence thtite opinion (1) is not “welsupported by medically acceptable

clinical and laboratorgiagnostic techniques,” or (2) isfGonsistent witlother substantial



evidence” in the record. 20 C.F.R. 88 404.1582)¢ 416.927(c)(2). “Under the regulations, the
agency rulings, and our case law, an Abist ‘give good reasons in [the] notice of
determination or decision’ for the weiggdsigned to a treating [source’s] opiniowatkins 350
F.3d at 1300.

If the ALJ does not assign a treating sourcgmion controlling weight, step two of the
analysis requires the ALJ to apply the six fagtitsted in the regulations to determine whether a
treating source’s opinion should be rejected altogether or assigned some lesser weight:

(1) the length of the treatment relatiomsand the frequency of examination; (2)

the nature and extent of the treatmehtionship, including the treatment

provided and the kind of examinationtesting performed; (3) the degree to

which the physician’s opinion is suppattby relevant evidence; (4) consistency

between the opinion and thecoed as a whole; (5) whar or not the physician is

a specialist in the area upon which amag is rendered; and (6) other factors

brought to the ALJ's attention which tetadsupport or contradict the opinion.
Watkins v. Barnhart350 F.3d 1297, 1301 (10th Cir. 2008820 C.F.R. 88 404.1527(c),
416.927(c). However, not every factor is applicablevery case, nor should all six factors be
seen as absolutely necessary. What is atedplnecessary, though, is that the ALJ give good
reasons—reasons that are “sufficiently specififbtg clear to any subsequent reviewers"—for
the weight she ultimatelgssigns to the opinionsangley 373 F.3d at 1119. Even if an ALJ
determines that a treating source opinion is nttiet to controlling weght, the opinion still is
entitled to deference. SSR-26, 1996 WL 374188, at *4 (July 2, 1996ge alsdVatkins350
F.3d at 1300.

C. The ALJ erred in her consideration of Dr. Knight's Opinion

As an initial matter, while Plaintiff maintas that Dr. Knighis a treating physician

whose opinion is entitled to the special weigtibrded to treating source opinions, the Court is

unable to ascertain from the ALJ’s decision whe#sthee in fact considered Dr. Knight to be a



treating physician. While the Aldid not expressly designate Bmight as a treating physician,
she also did not suggest that Dr. Knighswat one. Relatedly, because the ALJ did not
explicitly conduct a treatig physician analysis, it is simply dear from the ALJ’s decision that
she applied the treating physician rule at aDtoKnight's opinion. The Court will, however,
accept Plaintiff's designation of Dr. Knight agreating source because Defendant did not
dispute this designation tmer response brief.

The ALJ arguably met the first step of the treating physician analysis. Although the ALJ
did not expressly state that she was not gidingknight’s opinion “controlling weight”, she
assigned it “little weightafter finding that it was not supped by Plaintiff's hearing testimony
or by Dr. Knight's examinations. Thus, it ip@arent that she did nassign the opinion
controlling weight. Nonetheless, while the Amay have provided adequate reasons (if
supported by substantial evidence) to explelry she was not giving Dr. Knight’s opinion
controlling weight, that does not end the tregphysician analysis. In addition, the ALJ must
discuss how much weight to afford theinion based on the step-two factors.

Here, although the ALJ assighéttle weight to Dr. Kight's opinion, there is no
indication that she considerenyaof the factors listed in thregulations. The Court simply does
not know whether the ALJ considered the exangrand treating relatioh§p between Plaintiff
and Dr. Knight, the length of ¢hrelationship, the supportability Bf. Knight's opinions, or Dr.
Knight's specialty, among other factors, in diag to give limited weight to Dr. Knight's
opinion.See20 C.F.R. 88 404.1527(c), 416.927(c). Although an ALJ need not explicitly address
each of the above six factors, an ALJ must pteveasons that are sufficiently specific for
subsequent reviewers to understaiy she assigned a particularighgt to a particular opinion.

The Court agrees that eviderafePlaintiff's activities ofdaily living tends to undermine

10



Dr. Knight's opinion. However, given the extaitthe limitations Dr. Knight assessed and his
status as a treating physician, &leJ’'s brief references to Plaintiff's activities of daily living are
insufficient to support her assignment of littkeight to Dr. Knight's opinion. And, her
conclusory statement that Dr. Knight's exaatians fail to support Biconclusions, absent
further explanation, fails to significantlyrther undermine Dr. Knight's opinion. This is
particularly true given that the limitationsseessed by Dr. Knight concerned mental capacity
issues for which objective medical egitte is less likely to be available.

The Court recognizes that other reasonst éaidiscredit Dr. Kight's opinion with
regard to the period of disability at issue. Fmtance, although Plaintiff characterizes him as a
treating physician, Dr. Knight did not have an extensive history treating Plaintiff. And, to the
extent he did treat Plaintiff, this treatment ated long after the period of disability at issue and
so bears less heavily on the period at issuadthition, Plaintiff's workas a pedal taxi driver,
which involves regular interaction with thergeal public, tends to undermine the marked and
moderate limitations assessed by Dr. Knight. Wnfoately, the ALJ did nadiscuss Plaintiff's
work as a pedal taxi driver ronnection with her review @r. Knight’s opinion. Instead, she
referenced this work when disairsg Plaintiff's credibility and the moderate limitations assessed
by Dr. Bricker. AR 21-22. Doing so, however, didt satisfy the ALJ’s requirement to address
the numerous marked limitations that Pldiis treating physician, Dr. Knight, found.
Ultimately, the ALJ did not provide the foregoirgasons or analysis, and this Court is not
permitted to engage in a post hoc analy®ee Haga v. Astryd82 F.3d 1205, 1207 (10th Cir.
2007) (stating that the court “may not creat@adopt post-hoc rationaktions to support the
ALJ’s decision that are not appardérdm the ALJ’s decision itself”).

In sum, the lack of a developed analysigarding Dr. Knight’s opinion prevents the

11



Court from engaging in a meaningful judicialiew of the ALJ’s determination that Dr.
Knight's opinion was entitled to littlereight. Remand is therefore appropri&eeWatkins 350
F.3d at 1300 (stating that a court must remandnah“cannot meaningflyl review the ALJ’s
determination absent findings explaining teight assigned tthe treating physician’s
opinion.”).
V. CONCLUSION

Based on the foregoing, the CoGRANTS Plaintiff's Motion (Doc. 19). The Court
reverses the Commissioner’s dearsdenying Plaintiff benefitsra remands this action to the

Commissioner to conduct further proceedings consistent with this Opinion.

e (e

UNITEDST, ESMAGISTR UDGE
Sitting by Consent
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