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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CALBERT LEE,
Plaintiff,
V. Civ.No. 16-366SCY/KK
SYLVIA MATHEWS BURWELL, Secretary
UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES,

Defendant.

MEMORANDUM OPINION AND ORDER

The Gallup Indian Medical Center (GIMCYmainated Plaintiff Calbert Lee from his
position as a medical officer one month befibwe end of his two-year probationary period.
Plaintiff alleges that GIMC fired him becauseif@&lative American, anthereby violated Title
VIl of the Civil Rights Act 0f1964 (“Title VII”), 42 U.S.C. 8 2000et seq Before the Court is
Defendant’s Motion for Summaidudgment (Doc. 18), filedpril 20, 2017, and Plaintiff's
Motion to Strike Provisions of DefendanBsatement of Facts in Defendant’'s summary
judgment motion (Doc. 22), filed May 11, 2017.

Having reviewed the motions, briefing, esitte in the summary judgment record, the
relevant law, and otherwise being fully advisé, Court concludes thBtaintiff has failed to
establish a prima facie case of race-basedidistation and furthereven assuming Plaintiff
established a prima facie case, Plaintiff hdsdato demonstrate that Defendant’s proffered
reasons for his termination were a pretextiaiawful race-based sicrimination. Accordingly,
the Court grants Defendant’s motion for suamynjudgment and dismisses this case with

prejudice.
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BACKGROUND

Before considering the facts and procedtisiory relevant t®efendant’s summary
judgment motion, the Court addresses two prelamjinmatters: (1) Plaintiff’s motion to strike
several exhibits Defendant submitted in suppbits summary judgment motion (Doc. 22); and
(2) factual assertions in PHiff’'s unverified complaint thathe Court is considering for
purposes of summary judgment.

a. Plaintiff's Motion to Strike (Doc. 22)!

“At the summary judgment stage, evidence ne&idoe submitted in a form that would be
admissible at trial.’Argo v. Blue Cross & Blue Shield of Kansas,. |d&2 F.3d 1193, 1199 (10th
Cir. 2006) (internal citation omitt®. “Parties may, for example, submit affidavits in support of
summary judgment, despite the fawat affidavits are often inaassible at trial as hearsay, on
the theory that the evidence may ultimatelypbesented at trial in an admissible forrd”
“Nonetheless, the content or substance of the evidence must be admiksilfiletérnal citation
and quotation marks omitted). “Thus, for examplesummary judgment courts should disregard
inadmissible hearsay statements contained in affidavits, as those statements could not be

presented at trial in any formld. “The requirement that the suhsce of the evidence must be

! Defendant argues that the Court should disregardt®a motion to strike because it is procedurally
improper under Fed. R. Civ. P. 56. Doc. 24. Defendaoorrect that, following amendments to Rule 56
in 2010, the proper mechanism for challengingpposing party’s evidence is to make an objection
under Rule 56(c)(2) rather than to file a motion to stideeFed. R. Civ. P. 56(c)(2) (“A party may

object that the material cited to support or disputact cannot be presented in a form that would be
admissible in evidence. §ee alsd-ed. R. Civ. P. 56, 2010 Advisory Committee Notes (stating that there
is no need to make a segte motion to strike); 1Moore’s Federal Practice8 56.91[4] (Matthew

Bender 3d Ed.) (indicating that after the 2010 amesmdmto Rule 56, “[a] court should disregard
inadmissible evidence instead of lsitng it from the record, as was done with a formal motion to strike.”).
Although Defendant’s concerns are valid, for the se#ladicial efficiency, the Court will construe
Plaintiff’s motion as making objections to the defense exhiBiégll Moore’'s Federal Practice§

56.91[4] (indicating that courts “seem to be regaijmotions to strike] on the merits rather than
rejecting them as procedurally improper”). If the Galagtermines that Plaintiff's objection to a defense
exhibit is valid, the Court will disregard the exhibitinadmissible evidence rather than strike it from the
summary judgment record.



admissible is not only explicit in Rule 5&hich provides that §Jupporting and opposing
affidavits shall . . . set forth such facts as widog admissible in evidence,” Fed. R. Civ. P. 56(e),
but also implicit in the court’s te at the summary judgment stagkel” “To determine whether
genuine issues of materfalct make a jury trial necessaryc@urt necessarily may consider only
the evidence that would lavailable to the jury.ld.

In his motion to strike, Plaintiff seeks taikeé sixteen defense exhibits on “grounds of
[floundation and [h]earsayld. Plaintiff offers no further explation besides this statement for
each exhibit and it is not the Court’s roledievelop Plaintiff’'s argument. Thus, although the
Court will address Plaintiff’'s objections, its analysis will necessarily be limited by Plaintiff's
failure to develop his arguments.

First, the Court overrules &htiff's foundation and hearsajpjections to Dr. Mora’s
affidavit (Def. Ex. 4). Rule 56(c)(4) requiresatran affidavit be made on personal knowledge,
show that the affiant is competent, and incluatgd that would be admissibat trial. Plaintiff's
foundation objection is overruled becausénhs given no reason to doubt that Dr. Mora’s
affidavit is based on her personal knowledg®laintiff's job performance, complaints GIMC
received regarding Plaintiff, and the circumsssurrounding his termination. As to Plaintiff’s
hearsay objection, Plaintiff argues that thikofeing lines in Dr. Morés affidavit contain
inadmissible hearsay: “within the first month[Btfaintiff’'s] employmentwe received a patient
complaint that he was rude and did not want Hottathe patient’s family. We just thought he
was new to the facility; so, Dr. Forman sat dama talked with him. Then, we received another
complaint from staff in the Emergency Room meljag him being rude tthe nurses. Later, we
received a complaint from the Operator that he we when he yelled at her. Essentially, we

just received several complaints from patients, their families, and Agency SedMora Aff.



(Doc. 18-1) at 3. Hearsay is defthas “a statement that . . . a pavffers in evidence to prove

the truth of the matter assertedthe statement.” Fed. R. Evid. 801(c). A “statement” is a
“person’s oral assertiomritten assertion, or nonseal conduct, if thgperson intended it as an
assertion.” Fed. R. Evid. 801(a). The Court conciutiat these lines in Dr. Mora’s affidavit do
not constitute hearsay because Defendant doasffeothem to prove the truth of the matters
stated therein (e.g., that PlaintifBs in fact “rude” to staff or patients) but rather for the purpose
of establishing that Dr. Mora received complaiabout Plaintiff from patients and staff and
these complaints, whether ultimately validnat, constituted a race-neutral reason for
terminating Plaintiff. Furthermer Plaintiff himself characterizetiese complaints in a manner
similar to Dr. MoraSeelee Aff. (Doc. 21-1) a6-7 (“The operator complained to her supervisor
that | was rude”; “the patierst’family thought | was being rude and filed a complaint.”). Thus,
essentially the same evidence Plaintiff seeks to exclude is already in the record elsewhere
without objection. For these raass, the Court overrules Piiff's hearsay and foundation
objections to Dr. Mora’s affidavit.

The Court next considers Plaintiff’'s foundatiemnd hearsay objections to several defense
exhibits consisting of complaints GIMC recaiveegarding Plaintiff (Def. Ex. 9 — 14, 16, 18, 20,
22 — 23); an internal GIMC memorandum providpiysician salary information (Def. Ex. 5); a
letter of counseling GIMC issudd Plaintiff (Def. Ex. 15); anthformal notes/memos Plaintiff's
immediate supervisor, Dr. Forman, kept of casaéons he had with Plaintiff regarding the
complaints (Def. Ex. 19, 21). Defendant contends sieveral of these eXiis fall within the
hearsay exception for business records. Rdat 6-7. In support of its business record
argument, Defendant points out that GIMC kepinplaints about Plaintiff in Plaintiff's

personnel file. Doc. 24 at 6. Further, Defendamiim@rgues that complaints about Plaintiff do



not constitute hearsay becauseytlare not being offered for ttrith, but rather to demonstrate
the information Dr. Mora relied on when she died to terminate Plairiti Doc. 24 at 5-6.

“Rule 803(6) of the Federal Rules of Eviderprovides an exception to the hearsay rule
for business records if they dkept in the course of a regulaiconducted business activity, and
if it was the regular practice of that businassvity to make the memorandum [record].”

United States v. Gwathne465 F.3d 1133, 1140 (10th Cir. 2006). To satisfy Rule 803(6), “a
document must (1) have been prepared in the alorourse of business; (2) have been made at
or near the time of the events it records; (3) be based on the personal knowledge of the
entrant or of an informant who had a business duty to transmit the information to the entrant; and
(4) not have involved sources, theds, or circumstances indicating a lack of trustworthiness.”
Id. at 1140-41 (internal quotationarks and citation omitted). “Not every item of business
correspondence constitutes a bussimesord. It is well-establ®ed that one who prepares a
document in anticipation of litigation is not actimgthe regular course of business. Moreover,
business records are potentidligught with double hearsay. Doelthearsay in the context of a
business record exists when the record isgrebby an employee with information supplied by
another person. Any information provided by d@otperson, if an osider to the business
preparing the record, must itself fall witha hearsay exception to be admissiblé.’at 1141
(internal quotation marks and citations omitted).

The bulk of Plaintiff’s motion to strike corsss of foundation antearsay objections to
several defense exhibits consisting of complaBitdC received regarding Plaintiff (Def. Ex. 9
—14, 16, 18, 20, 22 — 23). The Court agrees with mxfet that these are business records in the
sense that it was GIMC’s normal practice &®j patient and staff ogplaints regarding an

employee in the employee’s personnel file. kRert the complaints memorialized in these



records do not constitute inadmidsi hearsay because they arebwing offered for the truth of
the matter asserted (i.e., the truth/falsity of eamhplaint or whether Plaiiff did/said what was
alleged in the complaint). Instead, they are being offered to show that the complaints were
made, that Dr. Mora and/or Dr. Forman had naticéhe complaints at the time they decided to
terminate Plaintiff, and that Dr. Mora teimated Plaintiff for a race-neutral reason.

Plaintiff argues that Dr. Mora’s basis fieelying on the complaints was unsound. This
argument, however, does not bear on the adnlisgibi the evidence. Moreover, if Dr. Mora
truly fired Plaintiff because she believed thesmplaints about Plaintiff’'s professionalism and
demeanor were valid, whether Dr. Mora waasanable in relying on these complaints is
irrelevant. For purposes of the Court’s Title VIl analysis, it does not matter whether Dr. Mora'’s
decision to terminate Defendant was just. Whatters is whether Dr. Mora made her decision
based on Plaintiff's race. The Court will cormidefendant’s Exhibits 9 - 14, 16, 18, 20, 22 - 23
for the non-hearsay purpose of supporting Defendant’s asserted race-neutral reason for
terminating Plaintiff.

The Court next agrees with Defendant B&t1C’s internal memorandum concerning
salary information (Def. Ex. 5) and the lettercouinseling GIMC issuei Plaintiff (Def. Ex.

15) are exhibits that fall with the business records exception to the hearsay rule. There is no
indication that these two docemts do not satisfy Rule 803(6). Thus, the Court overrules
Plaintiff's objection as to Cfendant’s Exhibits 5 and 15.

The admissibility of the final item, Dr. Fman’s informal notes of meetings with
Plaintiff (Def. Ex. 19, 21), i closer call because Defendhat not established that Dr.
Forman’s notes were generated in the normalssaf business or thatwas GIMC's regular

practice to have supervisors swahDr. Forman take such netnd add the notes to employee



personnel files. The Court does not rely on thisavig in its analysis, however, and so need not
rule on the admissibility of Defendant’s Exhibits 19 and 21.

In sum, for the reasons set forth above,rRiffiis motion to strike (Doc. 22) is denied
with the exception of Defendant’s Exhibits 19 and 21, the admissibility of which is a moot issue
in light of thepresent Order.

b. Factual Assertions from Plaintiff's Complaint

In its summary judgment motion, Defendarttfeeth as undisputed material facts a
number of factual assertions takéirectly from Plaintiff's unveried complaint. Doc. 18 at §{ 9-
10, 13-19, 21-23. Generally, a verified complaint mayréated as an affidavit for purposes of
summary judgment if it satisfiesdtstandards for affidavits set antFed. R. Civ. P. 56, and if
the allegations contained in the verifiegmplaint are not “merely conclusonée Lantec, Inc.
v. Novell, Inc. 306 F.3d 1003, 1019 (10th Cir. 2002) ¢imtal citations and quotation marks
omitted). While the unverified nature of Plaintdfftomplaint would typically dictate against its
use at the summary judgment stage, Defendamtedes these facts @sdisputed for purposes
of summary judgment. Because Dadant conceded these facts, Plaintiff did not offer (nor did
he have any reason to) other e&nde to support these factuakartions. Therefore, with one
exceptiort the Court will consider thesfacts in Plaintiff's unveriéid complaint that Defendant

has unequivocally conceded as undisptiets for purposes of summary judgmesge

2 To the extent Defendant argues that Exhibits 19 and 21 are not being offered for the truth of their
contents, but rather to establish that the meetings &ld, the Court observes that it is undisputed by
Plaintiff that he had meetings with Dr. Formagaeding his job performance. Thus, Defendant need not
rely on these exhibits to establigte existence of these meetings.

3 As discussed at the hearing, the Court will not canditose facts that Defendant characterized solely
as ‘allegations’ Plaintiff made in his unverified complaBe¢eDoc. 18-1 at 5-6 (“Plaintifalleges]in his
complaint] he was told things such as ‘whategi you the right, Mr. Critical Care’!”; “Plaintifilleges|in

his complaint] he was treated as an outsider nawver included to any of the social events. . .")
(emphasis added).



Stubblefield v. Johnson-Fagg, In879 F.2d 270, 272 (10th Cir967) (explaining that on
summary judgment, the “trial cdumay not disregard facts stipwddtto by the parties or require
evidence to support them” and that such stiportetiare to be regarded as admissions under Fed.
R. Civ. P. 56)Spencer v. Abbqt731 F. App’x 731, 737-38 (10th Cir. 2017) (unpublished)
(noting that Tenth Circuit precedeprohibits district courts frordisregarding intentional factual
stipulations or admissions in summary judgment bri&&)eeler v. John Deere C&35 F.2d
1090, 1098 (10th Cir. 1991) (“Districburts [] are vested with broad discretion in determining
whether to hold a party to a stipulation oretlirer the interests of justice require that the
stipulation be set aside.”).

Having resolved these preliminary matterg @ourt now turns to the relevant factual
background and procedutgktory of this case.

c. Factual Background®

On November 7, 2010, Plaintiff began bimployment with the United States
Department of Health & Human Services as alidal Officer (Internal Medicine) at the Gallup
Indian Medical Center (GIMC), which is withthe Navajo Area Indian Health ServiGeeDef.
Ex. 1, Ex. 24 (Doc. 18-1). Dr. Bruce Forman, #ioéing chief of internaiedicine at GIMC,
hired Plaintiff and served as Plaintiff'sgt line supervisor tloughout his employmengeeDoc.
18, Defendant’s Undisputed Maitd Facts (hereinafter “DefJMF”) { 3. GIMC Clinical
Director, Dr. Paula Mora, and GIMC Acting Chiexecutive Officer, Bernie Yazzie, served as
Plaintiff's second line and ttd line supervisors, respaatly. Def. UMF 1 5-6see alsdef.

Ex. 24.

* Except as otherwise noted, the fallng asserted facts are undisputed.
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Dr. Mora and Mr. Yazzie are Native Ameain, while Dr. Forman is Caucasian. Def.
UMF 11 4-6. Plaintiff identifies his race as Native AmericaeeCompl. (Doc. 1) T 6; Lee Aff.,
Nov. 14, 2011, Def. Ex. 2, at 2.

Under applicable federal regulations, Plaintiff was subject to a two-year trial period
because he was hired for an excepted service postamef. UMF | 2 (citing 42 C.F.R. §
136.42; 5 C.F.R. § 213.3116(b)(8)C.F.R. § 9901.512(a)(3Qee alsdoc. 21, Plaintiff's
Undisputed Material Facts (lenafter “Pl. UMF”) T 1 (acknwledging Plaintiff had two-year
trial period). According to Dr. Mora, GIMC wasgalsed to hire Plaintiff because he was trained
in internal medicine and had completed a critaake fellowship; he was from the local area and
spoke Navajo; and he had a “four year obligation payback scholarship which meant we would
have him for four years which halpvith stabilityand continuity."SeeMora Aff., Dec. 5, 2013,
Def. Ex. 4, at 3.

On October 5, 2012, approximately one month teetbe end of the trial period, Plaintiff
was terminated from his position for “unacceptable conduct” which made him “not suitable to
effectively perform the duties of a Medical Officer.” Def. Ex. 24. The events that transpired
during Plaintiff’s trial period anthe circumstances underlying hisrnténation are at issue in this
case. Plaintiff claims that GIMC discriminatadgainst him, and ultimately fired him on the basis
of his Native American race. Defendant denies and maintains that GIMC fired Plaintiff
based on complaints it received regarding Plaistiffteractions with patients, staff, and other
providers. The parties’ differing accounts regardatgntiff's employment are set forth below.

I.  Plaintiff's version of events
Plaintiff states that, when hweas recruited for the Internist position, GIMC expressed an

intent to build a hospitalist program and prsed him a hospitalist position once the program



and hospitalist position was cted. Pl. Aff., Nov. 14, 2013, PIXEA, at 2 (Doc. 21-1); Def.
UMF 1 9. Although Plaintiff began siemployment as an internisg also conducted hospitalist
care.ld. At some unspecified point in his empiognt, Plaintiff discovered that GIMC hired
another physician, Dr. Barrettho was a Non-native femalerfthe hospitalist position. Def.
UMF 11 10, 12; Lee Dep. 22:5-21 (PI. Ex. B); &f. at 5. Plaintiff dd not apply for this
hospitalist position because he was not even awatét thad been advertidePl. Aff. at 5; Def.
UMF { 11.

Plaintiff claims that “immediately after tHst three days in # position, [he] was
overwhelmed by the work hours.” PI. Aff. at 2ittn the first few months of his employment,
Plaintiff expressed concernggagding his work schedule his immediate supervisor, Dr.
Forman. PI. Aff. at 3. At one pat, Plaintiff reviewed the workchedules for other providers and
noted that he was on-call more frequently tti@nother providers. PI. Afat 3. Plaintiff also
indicates that he was treatedamsoutsider by the Inteal Medicine Department. As an example,
he asserts that, although the Depent held parties for new provige he did not receive a party
and was not invited to these typef parties. Def. UMF { 18-18¢ge alsd”l. Interrog. #1 Resp.
(Pl. Ex. C). Plaintiff, however, also statedhis deposition that although he was initially
included in department events, as the montbgneissed in his employment, he decided not to
attend “as did other providers.” Def. UMR20; PI. Dep. 84:20-85:4 (Def. Ex. 6).

Plaintiff further states he wanot asked to perform criticeare procedures even though
he was available to perform these procedudes. UMF { 21. Instead, non-Native providers
were asked to perform these pedares, and Plaintiff was only retantly allowed to assist the

non-Native providers if he brought the necesgaogedures to the atton of management.
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Def. UMF | 22-23. Plaintiff also indicates thas suggestions or questions about procedures
were put aside. Def. UMF | 15.

Despite these issues, Plaintiff claims he penfedt his job well. He points in particular to
the fact that he was rated as “fully succe$sfuhis Employee Performance Appraisal for the
first year of his trial peod (1/26/2011 — 12/31/20113ee€PI. Ex. D. Dr. Foman, who appraised
Plaintiff, wrote that Plaintiffdoes a very good job with the Int. Med. Department, and has been
very helpful with the development tife Hospitalist program at GIMCILd.

With regard to his termination, Plaintiff iredites that he was called into a meeting with
Dr. Mora in September 2012 during which sheiinfed him “of complaints received by patients
and staff.” PIl. Aff. at 4. Plairffiinformed Dr. Mora that he and Dr. Forman had already resolved
the complaints he was aware laf. Despite this, Dr. Mora indicadl to Plaintiff that he was
being considered for terminatioid. One or two weeks later, Plaintiff had another meeting with
Dr. Mora, Dr. Forman, Dr. Vaughn (GIMC Chief Staff), and Plaintiff's union stewarttl.
Plaintiff did not know what the purpose oktimeeting was and, when asked, no clear answer
was givenld. Subsequently, on October 5, 2012, Plaintéils issued the letter of termination.

Id.
ii. Defendant’s version of events

Shortly after Plaintiff began siemployment, Dr. Forman clairtizat he started receiving
complaints regarding Plaintiff's “interactionstivistaff members, pati&s) and patient family
members.” Forman Aff., Nov. 27, 2013, Def. Ex. 33a#\ccording to Dr. Mora and Dr. Forman,
the complaints continued throughout Plaintiff's tendr@man Aff. at 2; Mora Aff. at 3. In its

summary judgment motion, Defendant detailed agtle the specifics of the complaints that

11



GIMC received regarding Plaintif6eeDoc. 18 at 7-10. During the first year of Plaintiff's trial
period, GIMC received the followingomplaints about Plaintiff:

- November 17, 2010: Patient requested amgthavider because stdidn'’t like the
way [Plaintiff] talked to her. (Def. Ex. 8)

- November 2010: Emergency room staff edgsed concerns thRtaintiff was not
communicating with tam (Def. Ex. 8)

- March 29, 2011: Dr. Ken Stewart emaileaiBtiff’'s supervisors to discuss an
incident where Plaintiff @i not help an emergencymbrtment provider even though
he was the on-call consultant. (Def. Ex. 9).

- October 7, 2011: Registered Nurse Sharoisdtdsent an email regarding what she
considered to be “unprofessional and elgrectful” conduct by Plaintiff two days
earlier when he made several comméeatser and nursing students regarding the
emergency department (ED) and issuekdtwith ED providers. (Def. Ex. 10).

- October 7 and 9, 2011: Nurses Isabel Bades and Shirleen Long each emailed Dr.
Stewart to discuss incidenighere they believed Plaiffthad acted unprofessionally
towards GIMC staff. (Def. Ex. 11 and 12)

- October 20, 2011: GIMC phone operator comm@dithat Plaintiff was “rude” to him
when he refused to make a long distandef@aPlaintiff and irstead asked Plaintiff
to use his assigned longsthince code (Def. Ex. 13)

- October 26, 2011: GIMC patieatlvocate, Marlene Taharote a letter describing
Plaintiff's October 25, 2011 call to her in igh she felt he was talking to her “in a

confrontational manner” (Def. Ex. 14)
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In the second year of Plaintiff’s trial ped, GIMC received the following complaints about
Plaintiff:

- February 15, 2012: Dr. Forman received a letter from a patient’s family raising
concerns they had regardiRtpintiff's treatment of the patient, including that they
considered his bedside manner to be “detd@nd brusque and lacking in empathy”,
and requesting another provider ged of Plaintiff. (Def. Ex. 16)

- March 26, 2012: Nurse Devon McCabe emailedRarman to complain that Plaintiff
had behaved rudely and unprofessionally withatient’s family that day (Def. Ex.
18)

- May 14, 2012: GIMC nursing staff filed amplaint that Plaintiff was outside a
patient’s room when he observed that agué was about to fall, but then did not
assist the patient (Def. Ex. 20)

- June 12, 2012: Patient’s family complainedsIMC patient advecate that Plaintiff
did not identify himself to the patient orshiamily while treating the patient (Def. EX.
22)

- June 19, 2012: staff complaint that Pldfrdocumented a diagnosis in a medical
record that was “[v]ery unreatlle and sloppy” (Def. Ex. 23)

Dr. Forman states that he met with Plairtiéfgularly to discuss concerns regarding his
conduct.” Forman Aff. at 3. It appears that DrriRan first met with Plaitiff a few weeks into
Plaintiff's employment, on Novenap 18, 2010, to discuss a patieriimily’s complaint as well
as emergency staff concerns that iiffiwas not communicating with therBeeDef. Ex. 82 On

October 26, 2011, Dr. Forman met with Plaintiffdiscuss “concerns raised by other staff

® Although this exhibit consists of Dr. Forman’s handwritten notes, Plaintiff did not move to strike this
exhibit. SeeDoc. 22.
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members regarding rudeness, disrespectful ainedod unprofessional behavior on [Plaintiff's]
part.” Def. EX. 15. In connection with this ntieg, Dr. Forman issuedlsetter of Counseling to
Plaintiff on November 17, 2011d. Therein, Dr. Forman specified that the Letter of Counseling
was based on “conduct issues [], and not baped [Plaintiff's] work performance which is

very good.”ld. On February 16, 2012, Dr. Forman met Walthintiff to discuss the February 15,
2012 patient complaint. Def. Ex. 16-17. On March 23, 2012, April 4, 2012, and July 18, 2012,
Dr. Forman met with Plaintiff to address issaesl complaints concerniriRjaintiff. Plaintiff

does not dispute that these meetings occurred.

On September 7, 2012, Dr. Mora met with Rifito discuss hospital staff and patient
complaints against him, and informed Pldifrttiat his conduct waot acceptable as it put
patient safety at risk.” Def. UMY 51. Dr. Mora apprised Plaintifiat he was near consideration
for termination and, on October 5, 2012, Dr. Mottamately decided to pra=d with Plaintiff's
termination. Dr. Mora explaindthat she decided to termind&intiff's employment based on
the complaints GIMC received which “begaffiecting quality patient care, and the
professionalism of our staff toward one anoth&e&Mora Aff. at 10. Dr. Mora and Dr. Forman
deny that Plaintiff's race played a part in thexision to terminate Plaintiff’'s employment. Def.
UMF 1 56.

d. Procedural History

On April 29, 2016, Plaintiff initiated this lawsuit against Defendant by filing a two-page
complaint seeking relief under T@tVIl. Doc. 1 (“Compl.”). Plaitiff's complaint indisputably
sets forth a discriminatory discharge claimes,ithat his termination was the result of race-

based discrimination in violation of Title VIId. at ] 3, 11 (“Plaintiff was discharged as a result
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of his race” and “The grounds for Plaintiff's terratron were patently false, and were simply a
pretext for the discriminatory firing.”).

Whether Plaintiff's complaint set forth atidnal Title VII claims on other grounds was
initially less clear. As a result, after notitids ambiguity and imn abundance of caution,
Defendant’s motion for summary judgment addrdsgkeconceivably pled Title VII claims. Doc.
18 n.2;see alsad. at 22.; Doc. 23 at 8. Plaintiff lied his response, however, to the
discriminatory discharge claim. Subsequgrdlt the September 17, 2068aring on this motion,
Plaintiff confirmed that the onlglaim he asserts in this lawsuit is a discriminatory discharge
claim and that this is the only claim he adisiratively exhausted. Tr. at 20-21 (Doc. 37).
Therefore, the Court construes Plaintiff's conmutias raising a single claim under Title VII for
discriminatory discharge on the basis of radee Court now proceeds to address whether
summary judgment is proper as to this claim.

I. LEGAL STANDARD

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). There is no genuidispute as to any material fagtless the evidence is such that
a reasonable jury could return a verdict for the non-moving pantyerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A dispute is genuinghidre is sufficient evidence on each side
so that a rational trier dact could resolve the issue eitheay,” and it is material “if under the
substantive law it is essentialttte proper disposition of the clainBecker v. Batemarr09
F.3d 1019, 1022 (10th Cir. 2013) (internal quotation marks omittedgviewing a motion for
summary judgment, the Court viswhe evidence and all reasonable inferences therefrom in the

light most favorable to the non-moving pa8/E.C. v. Thompsei@32 F.3d 1151, 1156-57 (10th
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Cir. 2013) (quotation omitted). Initially, the paeeking summary judgment has the burden of
showing that there is no genuinasplite as to any material faBee Shapolia v. Los Alamos
Nat'l Lab., 992 F.2d 1033, 1036 (10th Cir. 1993). Onaerioving party meets its burden, the
non-moving party must show thatrgene issues remain for triddl.
[I. ANALYSIS

Under Title VII, it is an “unhwful employment practice for amployer . . . to discharge
any individual, or otherwise to discriminaagainst any individual with respect to his
compensation, terms, conditions, or privilegésmployment, because of such individual's
race[.]” 42 U.S.C. § 2000e-2(a)(1). A plaintiffay prove a Title VIl race-discrimination claim
by either direct or circumstantial eviden&ee Drury v. BNSF Ry. C®&57 F. App’x 785, 789
(10th Cir. 2016) (unpublishelf)see Adamson v. Multi Cmtiversified Servs., Inc514 F.3d
1136, 1145 (10th Cir. 2008). “Direct evidence a&strates on its face that the employment
decision was reached for discriminatory reas@widence of discrimination, if believed, is only
direct evidence if it proves the existence odet in issue without inference or presumption.”
Fassbender v. Correct Care Sols., L1820 F.3d 875, 883 (10th C018) (internal citations
and quotation marks omitted). WharTitle VII plaintiff relieson indirect or circumstantial
evidence, the Court applies the burdhifting framework set forth iMcDonnell Douglas Corp.

v. Green411 U.S. 792 (1973peeFassbender890 F.3d at 884.

® The Court relies upoBrury and other unpublished opinionsriring on Defendant’'s motion for
summary judgment. The Court can rely on an unplietisopinion to the extent its reasoned analysis is
persuasive in the case beforeSieelOth Cir. R. 32.1(A) (“Unpublished opinions are not precedential, but
may be cited for their persuasive value.”).
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In this case, the parties agree thatNfe®onnell Douglasramework is applicable to
Plaintiff's discriminaory discharge claim.Under this familiar three-step framework, Plaintiff
must first establish a prinfacie case of discriminatiofd. This requires Plaintiff to demonstrate
that (1) he belongs to a proted class; (2) he suffered an adverse employment action; and (3)
the challenged action took place under cirstances giving rise to an inference of
discrimination.See EEOC v. PVNF, LL.@87 F.3d 790, 800 (10th Cir. 2007). If Plaintiff
establishes a prima facie case burden shifts “to the defendaatarticulate a legitimate, non-
discriminatory reason for thedverse employment actionlaramillo v. Colo. Judicial Dep;t
427 F.3d 1303, 1307 (10th Cir. 2005¢e also Young v. City of Idap@R1 F. App’x 789, 795
(10th Cir. 2018) (unpublished). If the defendanployer carries its burden of production, the
burden then shifts back to Plaintiff to showattthe employer’s reasons are a pretext for unlawful
discrimination.SeeJaramillo, 427 F.3d at 130%Bee Crowe v. ADT Sec. Servs.,,1649 F.3d
1189, 1195 (10th Cir. 2011).

1. Plaintiff fails to estalith a prima facie case

Defendant does not dispute that Plaintiff im@mber of a protected class by virtue of his
Native American race and that Plaintiff's ter@ulon constitutes an adverse employment action.
See Daniels v. United Parcel Serv., [ntD1 F.3d 620, 635 (10th Cir. 2012) (for Title VII
discrimination claims, “[a]n adverse employmauwtion is a significant change in employment
status, such as hiring, firing,ifiag to promote, reassignment with significantly different
responsibilities, or aatision causing a significant changeoemefits.”) (inernal citation and

emphasis omitted). Consequently, the Court eolysiders whether Plaintiff meets the third

" Although Plaintiff does not expressly state in his response brief that he is relying on circumstantial
evidence of discrimination, he indicates that the ayppate analysis of his Title VII claim is under the
three-parMcDonnell Douglagsramework.SeeDoc. 21 at 10.
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element of a prima facie case, which is thétit@l prima facie inquiryi.e., inference of
discrimination.”Laul v. Los Alamos Nat’'l Laboratorieg14 F. App’x 832, 836 (10th Cir. 2017)
(unpublished). Defendant argueattit is entitled to summarjudgment because Plaintiff is
unable to demonstrate that histénation occurred under circunasices which gave rise to an
inference of discrimination.

“The burden of production placed on thaiptiff relative to the inference of
discrimination element . . . is not onerouS€e Lincoln v. BNSFRy. Co  F.3d __ , 2018
WL 3945875, at *15 (10th Cir. 2018). “Under this inglia plaintiff is onlyrequired to raise an
inference of discrimination, nalispel the non-discriminatory reasons subsequently proffered by
the defendant.Laul, 714 F. App’x at 836 (quotingEOC v. Horizon/CMS Healthcare Coyp
220 F.3d 1184, 1193 (10th Cir. 2000). “Courts haweneerated a variety of circumstances that
can give rise to an inferea of discriminatory motive.Plotke v. White405 F.3d 1092, 1101
(10th Cir. 2005). These includel’)y ‘actions or remarks made bgcisionmakers that could be
viewed as reflecting a discriminatory animyg&) ‘preferential treatment given to employees
outside the protected class,’ (8)pattern of recommending theapitiff for positions for which
she is not qualified [or over-qualified],” and @)failure to surface plaintiff's name for positions
for which she is well-qualified.Lincoln, 2018 WL 3945875, at *15 (quotirRjotke 405 F.3d
at 1101 (10th Cir. 2005)). A plaintiff may alsely “upon the timing or sequence of events
leading to [her] terminationPlotke 405 F.3d at 1101 (internal ditan omitted). A plaintiff can
also “demonstrate an inference of discriminatiotoishow that the employer treated similarly
situated employees more favorablilister v. Vilsack667 F.3d 1089, 1095 (10th Cir. 2011).

In its summary judgment motion, Defendant femnthe question of whether Plaintiff has

demonstrated an inference of discrimination prilmam terms of whether Plaintiff can show that
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Defendant treated similarly sdted employees more favorab8eeDoc. 18 at 13. The Tenth
Circuit states that “[s]imilarly situated employess those who deal with the same supervisor
and are subject to the same standards gmgeperformance evaltian and discipline.’See
Riggs v. AirTran Airways, Inc497 F.3d 1108, 1120 (10th Cir. 200Defendant specifically
contends that Plaintiff fails dbhe third prong of therima facie case becaube “cannot identify
any other employee with such a lengthy recordatdfent, staff, and family complaints who was
not terminated.'SeeDoc. 18 at 15see alsdoc. 23 at 7 (arguing PIdiff “failed to identify any
other probationary employees who were allowsedontinue their employment despite similar
conduct issues”).

The Court agrees with Defendant that Ri#i has not identified similarly situated
employees who were treated more favorably. Rfebmoadly asserts in Biresponse brief that
the similarly situated employees arbétnon-Native medical providers employed by
Defendant.” Doc. 21 at 11. This cursory assartacks the degree of specificity necessary for
Plaintiff to demonstrate that similarly situatehployees were treated redavorably. Plaintiff
neither identifies these “non-Native medipabviders” nor points tany evidence in the
summary judgment record showing that theaanamed employees dealt with the same
supervisor, were subject to thereaevaluation standards, had gamresponsibilities or were in
any other way similarly situate8ee also McGowan v. City of Eufad&r2 F.3d 736, 745 (10th
Cir.2006) (individuals are considered “similadituated” when they deal with the same
supervisor, are subjected to the same stand@ngsrning performance aluation and discipline,
and have engaged in conductodmparable seriousness”).

The Court acknowledges that elsewhere irbhisfing, Plaintiff identified two providers,

Dr. Fralinger and Dr. Barrett, who he allegesre treated more favorably than he w&eseDoc.
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21 at 4 (Dr. Fralinger “would have outburstgwiursing, yelling and screaming at the nursing
staff” but was “not terminated eeprimanded for this behaviomr. Barrett “was treated with
favoritism.”). Plaintiff, however, failed to prade any evidence regarding Dr. Fralinger and Dr.
Barrett’s employment; critically, Plaintiff does remgue that these pralars were similarly
situated to him based on their positions, their stipers, or by virtue of being subject to the
same standards governing performance or disciplfiaintiff is therefoe unable to establish
that these two providers were dianly situated in material respects and that they were treated
more favorably than he was. Because Plaihti§ not demonstrated that similarly situated
employees were treated more favorably, he camaet the third prong of the prima facie case
on this basis.

Of course, while an inference of discrimtioa “may be (and often is) satisfied by proof
that the employer treated similarly situated esypks more favorably, such proof is just one
sufficient means to do this and should not itselfristaken as an indispensable element of the
prima facie case.See Sorbo v. United Parcel Seryid82 F.3d 1169, 1173 (10th Cir. 2005).
None of the other grounds Plafhipoints to in his responseief, however, are sufficient to

establish an inference of discriminati®@eeDoc. 21 at 11-12.

8 Furthermore, Defendant is correct that Plaintiieféto properly support his allegations that Dr. Barrett
was treated with favoritism or that Dr. Fralingess not terminated or reprimanded for outbuiSées

Doc. 23 at 4. It is well-established that “[tjo dat a motion for summary judgment, evidence, including
testimony, must be based on more than mere speculation, conjecture, or siomss.vV. Honeywell

Int’l, Inc., 366 F.3d 869, 875 (10th Cir. 2004). Here, the only support Plaintiff offers for these assertions
are his own responses to written discovery requeasish the Court concludes are nothing more than
unsubstantiated allegationarrying no probative weighid. (“unsubstantiated allegations carry no
probative weight in summary judgment proceedingisisum, Plaintiff cannot establish a prima facie

case by merely alleging, without any evidence to sukliste his allegations, that Dr. Barrett was treated
more favorably or that Dr. Fralinger escaped discipline for similar misconduct.
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For example, Plaintiff asserts that, becausés Native American, he was subject to a
two-year trial period while non-&ive providers were subject émly a one-year trial perio&ee
Doc. 21 at 11. Plaintiff does not dispute, hoee\Defendant’s evidence that GIMC hired him
for an excepted service position and that fddegulations governing such an appointment
mandated a two-year trial period. Significantly, Riidii also does not altge that Defendant, in
hiring Plaintiff for this excepted service positiand in requiring a twgear trial period, did
anything but follow the applicabfederal regulations. Plaintiff oaot establish an inference of
discrimination merely because Defendant ingabthe legally mandated trial period for the
excepted service position for which Plaintiff applied and then received.

Plaintiff next asserts that amference of discrimination arises because he was paid less
than a similarly qualified non-Native hire. D&1 at 11. The evidence Plaintiff relies on to
support this assertion, howevernist clear. Defendant did presem exhibit providing salary
information. But, rather than endorsing this evitkerPlaintiff seeks to ekude it as inadmissible
hearsay. Moreover, during the hearing on Defendant’s motion for summary judgment, Plaintiff
acknowledged that the evidence Plaintiff himsdieseon (what he heard other people earned) is
inadmissible hearsageeTr. at 25 (agreeing th&tlaintiff's knowledge of salary differences was
acquired by hearsaypeeDoc. 22 (seeking to strike Def. Ex. 5 (email providing salary
information) on hearsay and foundation grounds).

Assuming Defendant’s exhibit of salary infeation was admissible as a business record,
however, the pay differential walihot establish an inferencediscrimination. Specifically,
Defendant provided salary information for five internal medicine providerkiding Plaintiff,
who were hired during the same time peri®deDef. Ex. 5. Of these providers, Plaintiff was the

second highest paitt. As to the one providdrired at a higher salarDefendant asserts she
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was paid more because she had an advanggdalm public healthral six years of practice
experience after completing her residerdyThere is no evidence in the record that Plaintiff
had a similar advanced degree or years of experience equivalent to that of the higher-paid
provider. Given the existence of non-discriminatgsons for the one provider to be paid more
than Plaintiff, and the fact that Plaintiff @@aid more than the remaining three providers,
evidence of a pay differential contained in Defant’s exhibit is insufficient to create an
inference of discrimination. And, &htiff has not pointed to amgvidence regarding the basis for
the pay difference from which an infererafediscriminatory intent could be made.

Plaintiff also contends thain inference of discrimination arises because he was given a
less desirable work schedule than non-Natieglical providers. Do@1 at 11. Plaintiff,
however, relies solely upon self-serving evideomesisting of his own affidavit or deposition
testimony to support this asserti On the other hand, Defendans lpgesented actual evidence
disputing Plaintiff's assertionggarding work schedules. Thagidence shows that for a
particular time period, Plaintiff took more leatven any other listed provider and did not take
any day or night callsSeeDoc. 18 at 7. Although the evidendees not cover the entire length
of Plaintiff’s employment, it is probatiieecause Plaintiff did not submit any evidence
supporting his argument that non-Native prevgiwere given better work schedules.

Plaintiff also argues that Defdant’s reluctance in allowinigm to complete critical care
procedures in favor of non-Native medical providemd the fact that higrocedural suggestions
were set aside in lieu of suggestions made lmyMatives both give rise to an inference of

discrimination® Doc. 21 at 11-12. Plaintiff, however, does not establish the significance of

° Plaintiff does not present any actual examplesisfdbcurring. However, this can reasonably be
explained by the fact that Defendant concededdlassertions to be undisputed facts for purposes of its
summary judgment motion.
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performing critical care procedes or of offering suggestiomsgarding procedures on GIMC’s
retention/termination decisions for trial-periechployees. Plaintiff alsdoes not suggest that
GIMC completely prohibited hirfrom performing critical care procedures but, instead, that
GIMC only “reluctantly” allowed him to perfon them. Thus, Plaintiffias not connected the
slights he claims GIMC leviedn him to his allegations that RAC fired him for discriminatory
reasonsSeeAdamson v Multi Cmtiversified Servs., Inc514 F.3d 1136, 1144 (10th Cir.
2008) (stating thagvidence “tending to cast doubt oneanployer’s stated reasons for an
employment decision” does not always satisfy the “burden of establishing an inference of
actionable discriminatory animus [at the prima facie stage]”, ana@ tplaintiff hoping to prove
his prima facie case by attangithe employer’s reason for hisrtenation must still show a
“demonstrable nexus between aspersions cast on an employer’s stated reasons and invidious
intent”.).

In sum, Plaintiff has not established a pifacie case because s not demonstrated
that his terminatiomook place under circumstarscgiving rise to an inference of discrimination.
Therefore, Defendant is entitteddammary judgment on this basgee Barlow v. C.R. England,
Inc., 703 F.3d 497, 505 (10th Cir. 2012) (“If the pi#if does not establish a prima facie case,
his entire case fails.”).

2. In the alternative, eversauming a prima facie case was established, Plaintiff has failed

to demonstrate that Defendant’s profferedsons for his termination were a pretext for
unlawful race-based discrimination

As stated earlier, if a plaintiff establisheegrima facie case, tl&ourt next considers
“whether [Defendant has] produced a legitimyatondiscriminatory reason for its employment
decision and, if so, whether [Plaintiff has] prodd evidence sufficient to raise a genuine issue

of material fact on th question of pretextJaramillo, 427 F.3d at 1307. In this case, the Court
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finds that Defendant has proffered a legitimyatondiscriminatory reason for terminating
Plaintiff's employment, but that &tiff has failed to show evidence sufficient to raise a genuine
issue of material fact adime question of pretext.

a. Legitimate, NondiscriminatgrReason for Termination

At the second stage of tikcDonnell Douglasramework, Defendant must articulate a
legitimate, nondiscriminatory reason for ternting Plaintiff. At this stage, Defendant is
required only to “explain its actions against themtiiin terms that areot facially prohibited
by Title VII.” Jones v. Barnhayt349 F.3d 1260, 1266 (10th CR003). Defendant does not
“need to litigate the merits of the reasoning, does it need to prowbat the reason relied upon
was bona fide, nor does it need to prove thatreasoning was applied in a nondiscriminatory
fashion.”"EEOC v. Flasher Co., Inc986 F.2d 1312, 1316 (10th Cir. 1992). Rather, Defendant’s
“burden at this stage is one @foduction, not one of persuasioBEOC v. Horizon/CMS
Healthcare Corp.220 F.3d 1184, 1191 (10th Cir. 2000).

Here, the October 5, 2012 termination leR&intiff received indiates that Defendant
terminated his employment on the basiSurfacceptable conduct” which made him “not
suitable to effectively perforrine duties of a Medical Officer.” Def. Ex. 24. Although the letter
did not elaborate on what thisasteptable conduct was, Dr. Magplained that the decision to
terminate Plaintiff was based on complaint$/Glreceived from patients, staff, and other
medical providers regarding Plé&ffis behavior that began “adicting quality patient care, and
the professionalism among our staff toward one anotBeeMora Aff. at 10. Plaintiff's
immediate supervisor, Dr. Forman, similarly icatied that the termination decision was based

on complaints regarding Plaifits behavior and/or conduct duag his interactions with staff
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members, patients, and patient family memk®egForman Aff. at 3. According to Dr. Forman,
Plaintiff's “unprofessional beavior and disrespectful contliiled to his terminationd.

Although Plaintiff argues that the complai@$MC received were “only a pretext for
discriminatory firing”,seeDoc. 21 at 9, he does not otiwese contend that Defendant’s
proffered explanation is “facilgl prohibited by Title VII.” Jones 349 F.3d at 1266. The Court
therefore concludes that Defemtidias articulated a legitimate, nondiscriminatory reason for its
decision to terminate Plaintiff's employmeBee, e.g., Plotkd05 F.3d 1092, 1102 (employer’s
proffered reason for discharging plaintiff dueuttsatisfactory conduct was adequate to meet
second step d¥icDonnell Douglasanalysis).

b. Pretext

An employee can demonstrate pretext by shgWwsuch weaknesses, implausibilities,
inconsistencies, incoherencies,contradictions in the employs proffered legitimate reasons
for its action that a reasonable factfindeuld rationally find them unworthy of credence and
hence infer that the employer did not acttfee asserted non-drsminatory reasons.Morgan v.
Hilti, Inc., 108 F.3d 1319, 1323 (10th Cir. 1997) (quatatomitted). Pretext can be shown in a
number of ways, including for example, by presenting “evidence tigtdefendant’s stated
reason for the adverse employment action waefaly presenting evidence that “the defendant
acted contrary to a written company policy ridsing the action taken by the defendant under
the circumstances”; or by presenting evidethes “he was treated differently from other
similarly-situated employees who violaterk rules of comparable seriousnesialguero v.

City of Clovis 366 F.3d 1168, 1176 (10th Cir. 2004). “Evidence that the employer should not
have made the termination decision--for examiplat the employer was mistaken or used poor

business judgment--is not sufficient to shoattthe employer’s explanation is unworthy of
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credibility.” DePaula v. Easter Seals El Mirad@59 F.3d 957, 970-71 (10th Cir. 2017)
(internal citation and quotation marks omitted).

In deciding if a plaintiff has made a suftént showing of pretext, the court “must
consider the evidence as a wholednville, 292 F.3d at 1250. Mere alldgans are insufficient,
Morgan,108 F.3d at 1324, and “mere conjecture that [the] employer’s explanation is a pretext
for intentional discrimination is an insuffamt basis for denial of summary judgmer@ranson
v. Price River Coal Co853 F.2d 768, 772 (10th Cir. 1988). “In determining whether the
proffered reason for a decision was pretextual, we examine the facts as theyafipeperson
making the decisigrand do not look to the plaintiff'sibjective evaluation of the situation.”
DePaulg 858 F.3d at 971. At the summary judgment stage, the plaintiff's own conclusory
opinions about his qualifications dabout the employer’s motives dot give rise to a material
factual disputeBullington v. United Air Lines186 F.3d 1301, 1318 (10th Cir. 1999). The
pertinent inquiry at this stage does not foonsvhether the employer’s “proffered reasons were
wise, fair or correct,” but lookat whether the employer “horiysbelieved those reasons and
acted in good faith on that belietd. (citation omitted).

Here, Plaintiff makes two ptext arguments challengimefendant’s reason for his
termination. First, Plaintiff states that theu®t can infer pretext from the fact that his 2011
annual performance appraisal plan rated his ywerkormance as “fullguccessful” and did not
mention any of the complaints Defendant clasess/ed as its basis for terminating Plaintfée
Pl. Ex. D; Doc. 21 at 12-13. Plaifitcontends that “if these ‘complaints’ [were] so bad that they
justif[ied] the termination, surely they desenssime mention in his [performance appraisal

plan.” Doc. 21 at 13. Second, Plafhasserts that “surely” anoth@rovider, Dr. Fralinger, had
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complaints in his file regarding his outburatish staff but he wasot fired or otherwise
reprimanded for such conduct. Doc. 21 at 13.

Viewing the evidence in the light most favoi&lo Plaintiff, the Court concludes that
Plaintiff's 2011 performance appraisal is not suffitiencreate a genuine issue of material fact
regarding pretext. When viewed in isolatitime appraisal does lesdpport to Plaintiff’s
argument that Defendant’s stated reason foritextimg him was false. That is, despite the
undisputed evidence of complaimegarding Plaintiff's interactionaith others in 2011, GIMC'’s
failure to mention these issues in the 2011 aigpt supports the notion that Defendant was in
fact not concerned about Plaffi§ interactions with others. A4 minimum, the appraisal shows
that the documented 2011 complaints were not enough to merit termination. Had they been
enough, GIMC would not have given Plaintiff auflfy successful” appraisaspecifying therein
that Plaintiff “treats others with respect; fostarcooperative environment . . .”, that he exceeds
expectations with regard to patit care; and that he is fullyaessful in performing “duties in a
courteous and culturglisensitive matter.SeePl. Ex. D. Thus, if there were no other
documented issues or complaints regardinghBtaafter the date ofhe appraisal, the 2011
appraisal might be sufficient to raise gamaiissues of fagegarding pretext.

However, that is not the case here. Thdisputed evidence shows that Defendant
continued to receive complaimesgarding Plaintiff's interactiongith patients and staff in 2012.
Plaintiff's 2011 appraisal does nm¢ar on that evidence and canbetconsidered in isolation
because the court “must consider the eviden@evasole” when it conducts the pretext inquiry.
SeeDanville, 292 F.3d at 1250. The 2011 appraisal doesefote the fact that GIMC relied on
the 2011 and the 2012 complaints indécision to terminate Plaintif§ee Stewart v. Oklahoma

ex rel. Oklahoma Office of Juvenile Affais87 F. App’x 455 (10tiCir. 2014) (employee’s
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positive performance review, which was issued several weeks after the first of three incidents
that led to employee’s discharge, was insuffitito raise an infenee of pretext because
employer’s stated reason for the dischargetvasumulative effect ddll three incidents).

Lastly, Plaintiff merely speculates that Dr. Fralinger had complaints for similar
misconduct but was not reprimanded. Hesdiet point to any evidence, beyond his
speculations, that this was the case, which is not adequate to survive summary judgment.

Thus, Plaintiff's failure to meet his bunidd¢o produce evidence that the reason for his
termination was a pretext for discriminatiorais alternate basis for granting summary judgment
in favor of Defendant.

IV.  CONCLUSION

Because Plaintiff has failed to establisprana facie case of discrimination under Title
VIl and, even if he could, Plaintiff cannot establiat Defendant’s stated reasons for terminating
Plaintiff were pretextual, the Court grantsf@®edant’s motion for summary judgment (Doc. 18)

and dismisses this lawsuit with prejudice.

Blore (oo

UNITED STA MAGISTRAT DGE”
Presiding by‘Consent

IT 1S SO ORDERED.
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