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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

NUCLEAR WATCH NEW MEXICO,

Plaintiff,
V. No. 1:16-cv-00433-JCH-SCY
UNITED STATES DEPARTMENT
OF ENERGY and LOS ALAMOS
NATIONAL SECURITY, LLC,

Defendants,

and

NEW MEXICO ENVIRONMENT
DEPARTMENT

Intervenor.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the following five motions: (i) Intervenor New Mexico
Environment Department’'s Motion for Summaiydgment on Counts | and Il of Plaintiff's
Second Amended Complaint (ECF No. 91); (ii) Plaintiff Nuclear Watetv Mexico’s “Motion
for Partial Summary Judgment against the Un8edes Department of Energy (ECF No. 92); (iii)
The United States Department of Energy’sp@ged Motion for Summary Judgment (ECF No.
101); (iv) Plaintiff’'s Motion for Partial Summagudgment against Los Alamos National Security,
LLC (ECF No. 94); and (v) Defendant Los Alanéational Security, LLC’s Motion for Summary
Judgment (ECF No. 96).

l. Introduction
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In this Resource ConservatiomBRecovery Act, 42 U.S.C. 8§ 69@t seq.(RCRA) citizen
lawsuit, Plaintiff contends that the United $&Department of Energy (DOE) and Los Alamos
National Security, LLC, (LANS) a private contracgtare jointly liable for unresolved corrective
tasks under a 2005 consent order (2005 Order) goxelegacy hazardous waste clean-up at Los
Alamos National LaboratonBeePl.’s Second Am. Compl., ECF No. 42.

In a previous Memorandum Opinion and Ordlee, Court granted in part the Defendants’
and Intervenor's Fed. R. Civ. R2(b) motions and dismissed awot Plaintiff's claims for
injunctive and declaratory relief. Specifically, Beurt held that a new consent order (2016 Order)
superseded the 2005 Order on which Plaintiff's dampwas based. But the Court also held that
the issuance of the 2016 Order dint automatically moot Pldiifif’s civil penalty claims.

Now, Defendants and NMED have movéor summary judgment, renewing their
argument that Plaintiff's civil penalty claingge moot. Plaintiff hasross-moved for summary
judgment against the Defendants, maintaining ttiey are liabile for RCRA violations and civil
fines. After carefully considarg the motions, briefs, evidenceleneant law, and being otherwise
fully-informed, the CourtGRANTS LANS’s motion for summary judgment, bENIES all
other parties’ motions.

Il. General Statutory and Regulatory Overview

Because this case concerime Defendants’ alleged ewliance with a RCRA-based
mandate, it makes sense to briefly reviewRI@RA and corresponding laws of the New Mexico
Hazardous Waste Act, N.M. Stat. Ann. 88 74-4-74-4-14 (NMHWA). The RCRA governs the
treatment, storage, and disposal of solid and hazardous Bast€hicago v. Envtl. Def. Fund,
511 U.S. 328, 331-32 (1994). Section 3006 of RCRAJ&.C. § 6926(b), allows the states to

develop hazardous waste programs at leastiagesit as RCRA, subjetd authorization by the



Administrator of the Environmental Protectidgency. Consistent with RCRA'’s delegation of
authority to the states, in 1985 the State of Néaxico received EPA authorization to implement
its hazardous waste program in lieu of the fabjprogram. IntervenddMED provides hazardous
waste permits to owners or operators of hazardasse facilities such as LANS and DOE to treat,
dispose, and store wasg&eeN.M. Stat. Ann. 74-4-4.2. NMED also has enforcement capabilities
against a person who violates the NMHWA @oadition of a permit issued under the NMHWA,
and can issue compliance orders, civihgldes, or enjoin a permit violatogee id.§ 74-4-
10(A)(1)-(2).

With regard to citizen suit enforcement, RCRAviolation” provision allows any person
to commence a lawsuit against any other persontity éwho is alleged to be in violation of any
permit, standard, regulation, condition, requirameorohibition or order which has become
effective pursuant to [RCRA].” 42 U.S.C. § 6972(a)(1)(A). These typ&sasuits are known as
“permitting violation claims.'Goldfarb v. Mayor & City Council of Baltimoy&91 F.3d 500, 504—
05 (4th Cir. 2015). As relevant here, they maypbmught “against a defenaiawho is alleged ‘to
be [currently] in violation’ ola RCRA-based mandate, regardlesarof proof that its conduct has
endangered the environment or human health.pEnmit, etc., subject teuit under subsection
(@)(1)(A) can be eithea state or federal stdard that became effective pursuant to RCR&.at
504 (citing 8 6972(a)(1)(A)). Citizen suits ameant “to supplement rather than supplant
government action.Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found. 484..S. 49, 60
(1987).

In hearing citizen RCRA suits, district courtbatatutory authoritio grant various types
of equitable relief necessary to address theatimh or endangerment, as well as to impose civil

penalties. 42 U.S.C. 8 6972(&geDavis v. Sun Oil C9148 F.3d 606, 611 (6tir. 1998) (“civil



penalties payable to the Unitedafets may be awarded in a citizarit brought under § 6972(a).”);
Chico Serv. Station, Inc. v. Sol Puerto Rico L&83 F.3d 20, 28 (1st Cir. 2011) (“[ijn hearing
suits under [§ 6972(a)], district eds have statutory authority to ... impose civil penalties.”);
Clorox Co. v. Chromium Corpl58 F.R.D. 120, 128 (N.D. Ill. 19943jty of Evanston v. N. lllinois
Gas Co, 229 F. Supp. 3d 714, 725 (N.D. lll. 2017) glaintiff suing under 8§ 6972(a)(1)(A) can
allege a violation of any ‘permit, standamregulation, condition, requirement, prohibition, or
order’ effective pursuant to sutpter Ill, in which case 8 697%)(would allow the plaintiff to
seek civil penalties under 8 6928(a) or (g).”). Anyilgpenalty imposed on a violator must be paid
to the United States Treasury and not to the plaintiff who instituted theSseitGwaltney}84
U.S. at 52.

lll.  Factual Background

The 2005 Order

The Laboratory designs and tests nucleaapons, produces plutonium pits, researches
and tests high explosives and material sciedesjgns lasers, and engages in photographic
processing. Pl.’s Second Am. Compl., { 27, BGF 42. As a result of these operations, the

Laboratory and has “generated,” “treated,” tfsth” “disposed of,” and otherwise “handled”
hazardous waste as defined by RCRA.  34. Since 1943, DOE and LANS (and their
predecessors) have disposed of hazardous wastptit systems, pits, surface impoundments,
trenches, shafts, landfills, amhaste piles at the Laboratongl. 1 34-35. As a result, DOE and
LANS have discharged hazardous waste in indswvastewater and other waste from outfalls
into many of the canyon systems under the Laboralr{.35.

In May 2002, NMED determined that the pase of hazardous wasat the Laboratory

presented an imminent and substantial endangénmdrealth or the environment, and ordered a



series of corrective tasks at the Laboratory. 2005 Consent Order, ECF No. 51-1 at 9. This
culminated with NMED, DOE, and the Regentf the University of California (LANS’s
predecessor) entering into the 2005 Order indd2005. The 2005 Order was modified twice, on
June 18, 2008, and on October 29, 2012, to mateedgupon changes to completion dates and
other revisions. DOE’s MSJ, Urgfiuted Fact (“DOE’s UF”)  1n 2006, LANS got the contract

to manage, operate, and remediate legacy washe Laboratory. LANS’s MSJ, Undisputed Fact
(“LANS’s UF”) 1 1. LANS was formed fothe sole purpose of maging and operating the
Laboratory and has no other business activity. LANS’s UF | 3.

Under the 2005 Order, the process of gening corrective actions for hazardous waste
clean-up typicallyinvolved a series of progressisteps. Rhodes Decl. § 5, ECF No. 101-2.
Investigators assessing a skeown or believed to contaihazardous waste would gather
information about the site in what wealled a RCRA Facility Investigation (RFId. The RFI
included preparation of an “Investigation Worla®1 (IWP), which was a detailed plan that the
facility owner/operatodevelops and follows throughout the RIgl.

Following the submission of an IWP, the results of investigatiegre reported in RFI
reports or “Investigation Reportsld. Investigation Reports identified the corrective action
activities for areas that were the subjecttttd RFI and indicated whether performance of a
Corrective Measure Evaluation was necesdalrylf corrective measures were necessary, those
measures were documented in a Remedy Completion Report (RCR)e 2005 Order reflected
this typical approach to the wective actions process, mandategrogressive series of actions
to be performed and documents to be submitted.

The 2005 Order required invagtion efforts of individuallechnical Areas (TAs), which

are administrative areas establisheérioompass operations at the Laborattatyy 6. To assist



in organizing the effort, DOE would submit a ligt‘Aggregate Areas,” which means an area in a
single watershed or canyon in which one orendolid Waste Management Units (SWMUs) and
Areas of Concern (AOCSs) are locatédl. An SWMU generally means a place where solid waste
has been placed at any time and there may sk @firelease of hazardous waste or haste waste
constituents.ld. Areas of Concern refer to a placeving a known or suspected release of
hazardous waste or hazardous wastestituents not traceable to an SWMd.

The 2005 Order established a strict scheftuleompleting specificorrective action tasks
for the investigation and @an-up of environmental carhination at the Laboratorid. f 8.The
2005 Order also contained provisions govegnhow DOE and LANS could request a time
extension from NMED to comply with corrective actidd. Specifically, the Defendants would
have to show good-cause for an extemsequest in a letter to NMEDd. NMED then had ten
days to respond; if NMED didot respond in that period, théime request was automatically
grantedld. The schedule of “deliverables” under the 2@8er specifically set an overall initial
completion date of December®)15 for all elements of the 20@der. DOE’s UF | 2. But this
date did not contemplate or account for extemsieadlines in the manner just described. Rhodes
Decl. 1 8.

The 2012 Framework Agreement

Two relevant events occurred in 2011. FifSbngress, which appropriates legacy waste
clean-up remediation funds each year, statec report accompanying energy and water
development funding for fiscal year 2012 that D®B[d] yet to develo@ comprehensive plan
for cleanup of legacy waste at Los Alamos bliadil Laboratory,” and cut funding from 2011 fiscal
year levels. H.R. Rep. N0.112-118, at 146;a8&ly Decl. { 7, ECF No. 117-2. The report

explained that “the total cosf cleanup remains uncertain, particularly for soil and ground water



remediation. The Department [Bhergy] should focus on site planning to develop more detailed
disposition and restoration strategies befogaificantly ramping up itgleanup activities there.”
H.R. Rep. N0.112-118.

Second, as a result of thed_€onchas wildfire in 2011, former New Mexico Governor
Susana Martinez requested that DOE changeeguriorities under the P8 Order. DOE agreed
to this request and, in 2012, NMED and DOHeegd into a non-binding Framework Agreement
that realigned prioritie DOE’s UF { 3. NMED and DOE agd to prioritize removing 3706 cubic
meters of above-ground transu@miaste at Technical Area or TA-54, and to focus Laboratory
remediation on accelerating the oitiesshipment and disposition tiis material at the earliest
feasible time. LANS’s UF { 16. This becarknown as the “3706 Campaign.” Erickson Decl.,
ECF No. 98 { 5.

As a result, over the nextwaral years DOE diverted sificant resources from the 2005
Order to removing the transuranic waste. LANSF q 17. During this period, NMED approved
extensions for the 2005 Orders deadlines bediesavailable funding for corrective actions was
needed to perform the removal of the non-cdaetabove-ground legacy waste, which was the
highest priority Rhodes Decl. § 11.

In February 2014, a radiological release afioactive material occurred at DOE’s Waste
Isolation Pilot Plant, a salt bed located bend¢la¢ghearth’s surface in southeastern New Mexico.
Id. § 12. The cause of the release wagaste drum from the Laboratotg. All waste processing
and shipment at the Laboratory stopped, and B@&unable to meet the completion dates for the
Framework Agreement’s milestondd.

Because the WIPP incident impaired DOHfsbility to conclude the Framework

Agreement on time, NMED began denying DOEgsjuest for extensions of the 2005 Order’s



deadlinesld. In 2014, for example, NMED denied further deadline extensions for Defendants to
complete investigation reports at three Aggregsieas identified in Plaintiff's Second Amended
Complaint and to install Well R-6%3eeECF Nos. 108-12, 108-19, 108-24, 108-27, 108s2¢:
alsoPl.’s Resp. Br., ECF No. 119 at 25. In le$tén Defendants explaining why it was denying
their deadline extension requesNMED told Defendants that

NMED has granted extensions based or{Erefendants’] need tdivert resources

to remove transuranic waste in accoawith the Framework Agreement. Based

on the [Defendants’] statement that they will not be able to meet the deadlines that

they committed to in the Framework Agreement, the [deadline extension] request

is hereby denied.

NMED sent March or April 2015 letters to Defendants in which NMED “formally declared
its intent to assessiptilated penalties” undethe 2005 Order for Defendants’ failure to file
investigation reports for fouranyon Aggregate Areas — Cafbm Valle, Upper Water Canyon,

Starmer/Upper Pajarito, and Chaquehui CangaeECF Nos. 108-30, 108-34, 108-38, 108-48.

The Bridge Contradietween DOE and LANS

At some point, DOE decided to hire annegacy waste clean-up contractor. Erickson
Decl. 1 13, ECF No. 98. Because the processrofcha new contractor was anticipated to take
one to two years, DOE and LANS enteretbithe “Bridge Contract” in September 2018.;
LANS’s UF | 18. That contract outlined legaggste clean-up activitieg® be performed until a
successor remediation cordtar could be hiredld. The contract defined LANS’s remediation
responsibilities “to the exterthe work is funded by DOE,” and did not authorize LANS to
accomplish work to meet deadlines under the 2005 Order. LANS’s UF 1 20-21.

In addition, the Bridge Contract addresseal timing of Aggregate Area investigations at
the Laboratory. Erickson Decl. § 16. As for twggkegate Areas identified Plaintiff's Second

Amended Complaint — the Lower Water Canyard Twomile Canyon Aggregate Areas — the



Bridge Contract established déiads for LANS to complete investigation work plans and reports
for those two Aggregate Aredsl. {1 16, 18. According to LANS, although these two Aggregate
Areas were “within the [Bridge Contract] scopethe work product is preliminary to the work
product that was specified in the 2005 OrdeANS’s UF  23. As for six other Aggregate Area
investigation deadlines iderigfl in Plaintiffs Second Anmaded Complaint, work on those
Aggregate Areas was not included withire scope of thBridge Contractld. Also, the Bridge
Contract did not include the preparationsobmission of the Rerdg Completion Report for
Material Disposal Areas A or ABvhich are violationalleged by Plaintiff in its Second Amended
Complaint. LANS’s UF | 24.

The 2016 Order

As part of the earlier 2012 Frameworkragment negotiations, DOE and NMED agreed
to renegotiate the 2005 OrdddOE’s UF § 4. DOE and NMERompleted negotiations and
executed a superseding consent order, the 2016 Order, on June 2#].204/§S was not a party
to the 2016 Order. LANS’s UF 1 26.

Unlike the 2005 Order, the 2016 Order doesaooitain a predetermined specific schedule
with enforceable deadlines for completion ofcafrective action tasks at the outset. DOE’s UF
4. Rather, the 2016 Order provides that NMED B@E will meet annually to identify specific
actions to be accomplished for the next fedesaldl year and assign enforceable (by means of
fines and penalties) deadlines to those actions — referred to as “milestdnés.addition this
annual negotiation identifies cemaactions — referred to as “tatge— as being intended for the
two fiscal years following the next fiscal yeart bargets are not subjecténforceable deadlines.
Id. This method for cleaning-up waste is refetn@ds the “campaigrnpproach.” Rhodes Decl.

16.



The 2016 Order accounts for the entire scope of work required Bp®#5eOrder, but uses
the campaign approach just descridddSpecifically, the 2016 Ordaddresses the requirements
that Plaintiff has identified aalleged violations, but, consistenith the procedwes of the 2016
Order, no milestone or target déads have yet been set for the vast majority of corrective tasks
Plaintiff identified in its Second Amended ComplaDOE’s UF | 5; Supplemental Rhodes Decl.,
ECF No. 132-1 11 11-12.

As of the filing of DOE’s motion for sumary judgment, DOE has met the deadlines
established under the 2016 Ordes,modified by NMED-approved extensions. DOE’s UF { 6.

LANS’s Role at the Laboratory Ends

Beginning on November 1, 2018, during the pewglef this litigation, a new contractor
selected by DOE, Triad Nation@écurity, LLC, replaced LANS as the management and operating
contractor for the Laboratory. LANS’'s UF 4 On October 31, 2018,ANS’s role as the
management and operating contractor for theokatory ended. LANS’s UF 5. Because LANS
was formed solely to manage and operate the Ladogrand because that work is its only business
activity, LANS closed its contract with DOE arsdwinding down its business. LANS'’s UF { 6.
LANS has no legacy waste clean-up work,amy work beyond closing its contract at the
Laboratory. LANS’s UF 7. As of Novembgr 2018, LANS is no longer the co-permittee and
co-operator on the RCRA-permit forethaboratory. LANS’s UF 1 8-10.

Apart from its management and operatintg r& ANS’s waste remediation contract was
given over to Newport News Nuclear BWXTLes Alamos, LLC on May 1, 2018, and therefore
LANS is no longer the legacy w& contractor at ¢hLaboratory. LANS’s UF § 13. Accordingly,
LANS has no responsibility for the selection, iemlentation, or timing of any remediation tasks,

nor does it have any duty to meet remediaticadtees in the 2016 Order. LANS’s UF | 14.
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This Litigation
In this lawsuit the Plaintiff, an advocaoyganization dedicated to clean-up at nuclear
facilities, alleged present violationsf RCRA by DOE and LANS for failing to complete 15
remediation tasks under the 2005 Order — spetiifid@ submit to NMED seven Investigation
Reports of Aggregate Areas, two Remedy Completion Reports for Material Disposal Areas, and
to install two monitoring wells and followp documentation associated with those wellbe
Court outlines the alleged 15 submissions thdéDaants were supposed to make to NMED under
the 2005 Order:
1. A Remedy Completion Report fddaterial Disposal Are@DA) A at TA-21. DOE and
LANS asked for, and NMED granted, a deaélaxtension three times, or until June 30,
2014 to complete this task. On June 18, 2014HB0Mienied a fourth extension request to
submit the Remedy Completion Report.
2. An Investigation Report for the Cafion 8kalle Aggregate Area at TA-15. NMED

extended the deadline twice at DOE’s &#NS’s request, thereby imposing a deadline

1 See Meghrig v. KFC Western, 1md6 U.S. 479, 482, (1996) (noting that § 6972(a)(1)(A)
claims require present violations because it cda¢®pply to retroactiveiolations). At the time
Plaintiff filed its original complaint, the 2016 @er had not yet become effective and therefore
Plaintiff alleged ongaig RCRA violationsSee Bldg. & Const. Trades Council of Buffalo, New
York & Vicinity v. Downtown Dev., Inc448 F.3d 138, 151 (2d Cir. 200@lstrict cout erred in
dismissing plaintiff's amended complaint on thewrd that defendant obt&id a water pollutant
discharge permit by the time plaintiff filed its anded complaint because “the alleged violation
had not ceased before tingial complaint was filed.”) (emphasis in original).

2 Plaintiff has not sought sumnyajudgment for two additional alleged RCRA violations
asserted in its Second Amended Complaineéc8jally, Plaintiff did not seek summary
judgment against Defendants for their alleégllire to submit to NMED a Remedy Completion
Report for MDA G and an Investigation Wokan for the Lower Water/Indio Canyon
Aggregate AreaSeeECF No. 97 at 7 n.1; ECF No. 95 at 7. Accordingly, this Memorandum
Opinion and Order does not address @leate those two alleged violations.

11



of July 2, 2014. LANS and DOE did not subrtfie report by this date, and on July 10,
2014, NMED denied a third extension request.

3. Installation of monitoring Well R-65 into ¢hregional aquifer. NMED extended the
deadline for completing Well R-65 until Juge, 2014. On June 25, 2014, NMED denied
a request to extend the déad for completing Well-65.

4. An accompanying Well Completion Fact Sheedatibing the installation of Well-65 due
within 30 days ofVell-65’s installation.

5. A Well Completion Report for Well-65 due 18@ys after Well-65’s installation.

6. An Investigation Report for the Lower Paja Canyon Aggregate &a due July 31, 2014.

7. An Investigation Report for the Twomil@anyon Aggregate Area due August 30, 2014,
even though DOE had received from NMBAiD previous deadline extensions.

8. An Investigation Report for the Cafion dell¢aAggregate Area afA-16 due December
15, 2014. NMED granted one deadline extensiur,denied another. In a March 2015
letter NMED declared its intent to assestfpulated penalties against DOE for not
submitting the Investigation Report.

9. An Investigation Report for the Upper Water Canyon Aggregate Area due December 31,
2014. NMED denied a second request for anreskos to complete the Investigation Report
and in a March 2015 letter NMED declared iteit to assess stipudat penalties against
DOE for not submitting the Investigation Report.

10. An Investigation Report for the Starmdpper Pajarito Qayon Aggregate Area due
December 31, 2014. NMED denied a second reqoesttend this deadline and in a March
2015 letter formally declared its intent tcsass stipulated penalties for DOE’s failure to

file the Investigation Report.
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11. Installation of monitoring Well R-26i into ¢hintermediate perched aquifer by December
31, 2014. NMED denied a third request for thieagion of the deadline for installing Well
R-26i.

12.A Well Completion Summary Fact Sheet for WRIR6i within 30 days of installation.

13.A Well Completion Report for Well R-26vithin 150 days of installation.

14.A Remedy Completion Report for MDA ABAreas 1, 3, 4, 11, and 12 at TA-49 due
February 3, 2015.

15.An Investigation Report for the Chaehui Canyon Area due March 31, 2015. NMED
denied a second request to extend this ldeadnd in an April 2015 letter formally
declared its intent to assess stipulaggehalties for DOE’s failure to submit the

Investigation Report.

DOE and NMED agree that DOE did not make above submission to NMED as called
for under the 2005 Ordér.
IV.  Summary Judgment Standard

Summary judgment is warranted “if the movahbws that there is no genuine dispute as
to any material fact and the movant is entitequdgment as a matter of law.” Fed. R. Civ. P.

56(a);see also Anderson v. Liberty Lobby,.|r77 U.S. 242, 248-50 (1988)fact is considered

3 While DOE and NMED agree that the 15 sigsions never occurred, LANS does dispute
many of Plaintiff's underlying facial allegations and argumentstgEi LANS contends that the
2016 Order mooted all of its obligams to perform any of thesasks. Second, it argues that its
non-performance under the 2005 Order is exatlisea number of contractual defenses,
including the doctrines of excuse, preventiamossibility, and interening and superseding
causesSeel ANS’s Resp. Br., ECF No. 117 at 30. In ailwh, LANS argues that Plaintiff's suit

is barred by the doctrines of waiver and estoppie¢ Court only rules on LANS’s argument that
Plaintiff's claims are moot sindbat issue is dispostive; the Cbdpbes not address or decide any
other issue raised by LANS.
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material if it “might dfect the outcome of the gwnder the governing lawAnderson477 U.S.
at 248-50. An issue is “genuine”tlie evidence is such that it ghit lead a reasonable jury to
return a verdict for the nonmoving par§ee Tabor v. Hilti, In¢.703 F.3d 1206, 1215 (10th Cir.
2013). “The nonmoving party is enét to all reasonabl@&ferences from the record; but if the
nonmovant bears the burden of persuasion onm eltirial, summary judgment may be warranted
if the movant points out a laak evidence to support an esseiniement of that claim and the
nonmovant cannot identify specific fadteat would create a genuine issud/ater Pik, Inc. v.
Med-Systems, Inc726 F.3d 1136, 1143-44 (10th Cir. 2013). “At the summary judgment stage,
non-movants ... are given wide bertiptove a factual controversy existSierra Club v. El Paso
Gold Mines, Ing.421 F.3d 1133, 1150 (10th Cir. 2005) (citation and quotation marks omitted).
If the moving party bears the burden of proof orliééms at trial, it must first affirmatively
show that, on all the essential elements af ¢laims, no reasonable jury could find for the
nonmovant.See Celotex Corp. v. Catre#t77 U.S. 317, 331 (1986) (@&nan, J. dissenting).
“Summary judgment in favor of éhparty with the burden of persi@an ... is inappropriate when
the evidence is susceptible of different interpretations or inferences by the trier of éacte’v.
Owsley 810 F.3d 1149, 1153 (10th Cir. 2015) (quotkhgnt v. Cromartie 526 U.S. 541, 553
(1999)). “In other words, the evidence in thevant's favor must be so powerful that no
reasonable jury would be free to disbelievitything less should result in denial of summary
judgment.”Leone 810 F.3d at 115&itation and quotations omitted)he district court’s role is
to “assess whether the evidence presents a suffisagreement to requiseibmission to a jury
or whether it is so onedsd that one party musteyail as a matter of lawEl Paso Gold Mines,

Inc., 421 F.3d at 1150.
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In analyzing cross-motions for summary judgment, a court “must view each motion
separately, in the light most favorable to tio-moving party, and drawl aeasonable inferences
in that party’s favor.'United States v. Supreme Court of New Me»888 F.3d 888, 906—07 (10th
Cir. 2016). “Cross motions for sumnygudgment are to be treatsdparately; the denial of one
does not require the grant of anothé&tliristian Heritage Acad. v. Okla. Secondary Sch. Activities
Ass’n 483 F.3d 1025, 1030 (10th Cir. 2007).
V. Discussion

A. Mootness Legal Framework

“Under Article 11l of the Constution, the power of the fedal courts extends only to
‘actual, ongoing cases or controversie¥Vyoming v. U.S. Dep't of Agd14 F.3d 1207, 1211-
12 (10th Cir. 2005) (quotingewis v. Cont’l Bank Corp494 U.S. 472, 477 (1990)). “A case will
be rendered moot if ‘thesues presented are no lontjee’ or the partiedack a legallycognizable
interest in the outcome.Wyoming 414 F.3d at 1211-12 (quotirgjty of Erie v. Pap’s A.M529
U.S. 277, 287 (2000)).

“One exception to a claim of mootness is &eddant’s voluntary cessation of an alleged
illegal practice which the defendaatfree to resume at any timdRio Grande Silvery Minnow v.
Bureau of ReclamatiQ601 F.3d 1096, 1115 (10th Cir. 2010jdtion omitted).[T]his exception
exists to counteract the possibility of a defant ceasing illegal action long enough to render a
lawsuit moot and then resuming the illegal condulet.™Voluntary actions may, nevertheless,
moot litigation if two conditions are satisfied: (it)can be said with assurance that there is no
reasonable expectation that the alleged violation will recur, and (2) interim relief or events have
completely and irrevocably eradicatibe effects of thalleged violation.'1d. (quotingCounty of

Los Angeles v. Davig40 U.S. 625, 631 (1979)).
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The seminal case analyzing mootness in trgext of a Clean Water Act citizen suit for
civil penalties isFriends of the Earth v. Laidlaw Eitonmental Services (TOC), In&g28 U.S.
167 (2000) where the Supreme Court reversed-theth Circuit’'s holdingthat a citizen suit
seeking civil penalties was moot because the alleged CWA violations had ddaaed74. The
Supreme Court held that a defendant’s cessatf illegal conduct following the commencement
of suit “ordinarily does not suffice to moot a case” because civil penalées"as an alternative
to an injunction, to deter future violations andriby redress the injuries that prompted a citizen
suitor to commence the litigationld. And the Court reached theonclusion even though the
polluting facility had been “permanently closedsrdantled, and put up forleaand all discharges
from the facility had permanently ceaseld.’at 179. Only when it is ‘tasolutely clear,” the Court
held, “that the allegedly wrongful behavior could resisonably be expected to recur” will events
following the commencement of a saibot a claim for civil penaltiesd. at 189. The Supreme
Court believed that it was notear whether the facility’s CleaWater Act violations “could not
reasonably be expected to recur,” in part becaeskdility retained its patant discharge permit.
Id. at 193-94, n. 6. “Although the defendambligation is to show iis absolutely clear that the
allegedly wrongful behavior could not reasonaby expected to recur, the Supreme Court has
never suggested a defendant must nnagkemption of his conduct impossibl&fown v. Buhman
822 F.3d 1151, 1167 (10th Cir. 2016). Citirgdlaw, the Tenth Circuit notetthat one of its cases
was the “rare exception” where the plaintiftéaim for civil penalties was mooted by the
defendant’s later complianc@/ildEarth Guardians v. Pub. Serv. Co. of Colora@80 F.3d 1174,

1186 (10th Cir. 2012). Defendants and Intervebear the burden gbroving mootness: “In
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seeking to have a case dismissed as moot ... the defendant’s burden is a he@walteey of
Smithfield, Ltd.484 U.S. at 66 (citation omitted).

B. Analysis

I. Plaintiff’'s Claims against DOE

Defendants’ and Intervenor’s principalgament for mootness is that the 2016 Order
superseded the 2005 Order by dramatically gimanthe compliance req@ments for corrective
clean-up. According to DOE, itsobligations under the 2016 Ordare, in relevant respects,
different from its obligationander the now-superseded 2005 Coh&gder,” thereby diminishing
the likelihood of not meeting task deadlines. DOKSJ at 3. DOE explains that the 2016 Order
allows it to perform corrective action withoutvirag to wait for NMED’s approval, and that under
the 2016 Order it can implement “presumptive remgdior certain areas without having to fill-
out a Corrective Measures Evaluation, a larggdes study evaluating the pros and cons of
alternative corrective measures. DOE also erptat 2016 Order’s method of setting enforceable
milestones for the current fiscal year followed by two fiscal years of non-enforceable targets allows
the parties to plan campaigns accordingdderal funding. NMED (without citing summary

judgment evidence) similarly sayisat “[a]ll milestons and correlated delivales still require

4 LANS and DOE ask the Court to adopt out-afait caselaw that would apply a more lenient
standard for evaluating mootness where ardifnt stops its offending conduct because of a
consent decre&eeLANS’s MSJ at 21 (citingenvironmental ConservatioOrganization v. City
of Dallas,529 F.3d 519, 528 (5th Cir. 2008) (stating thdtonsent decree will moot the citizen
suit, unless the citizen-plaintiff proves that thera realistic prospect théte violations alleged

in its complaint will continue notwithstandifigovernment enforcement].”)). However, this
“realistic prospect” standard, wiiconveniently shifts the burden Rtaintiff to prove its claims
are no longer moot because of government oddemmedial measures, has not been adopted by
the Tenth Circuit (as far as t@»urt knows). Without binding guidae, the Court adheres to the
Supreme Court’s decades-long rule thatgheies claiming mootness — NMED, DOE and
LANS — bear the “heavy burden of persuadimg court that the @tlenged conduct cannot
reasonably be expected to start up agdiaidlaw, 528 U.S. at 189 (quotindnited States v.
Concentrated Phosphate Export Ass393 U.S. 199, 203 (1968)).
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approval by NMED,” thereby making the 2016 Qrde“more realistic, iteractive scheduling
process for cleanup.” NMED’s MSJ, ECF No. 91 at 6. DOE says that these aggregate changes
represent a “changed context,” that easuhat deadlinesill not be missedSeeDOE’s MSJ at

14 (citingRio Grande 601 F.3d at 1118).

There is a genuine dispute of materadtfabout whether the 2016 Order represents an
entirely changed context. First of all, the 2@#&]er, like the 2005 Order, subjects DOE to its
basic obligation to clean-up hazardous waste at the Laboratory. Just like the 2005 Order, the 2016
Order requires DOE to investigate Aggregate Araag develop reports for Material Disposal
Areas — things Plaintiff said it dinot timely do under the 2005 Ord8ee generallAppendix C,

ECF No. 101-3; Rhodes Decl. { 24.fact, except for the requirements to install the two wells,
“the 2016 Consent Order addresses the [] requirentbat Plaintiff[] [has] identified as alleged
violations,” DOE’s UF { 5, but repackages ancbags those tasks about into different campaigns,
some of which are backed by milestonetaogets, but most of which are nSee igl Supplemental
Rhodes Decl. 11 10-13, ECF No. 1B2A new compliance regime, even a stricter one (which
DOE does not claim the 2016 Order is) does moessarily moot a claifior civil penalties See
Ecological Rights Found. Yacific Lumber Cq.230 F.3d 1141, 1153 (9th Cir. 20q{}]here is

no basis for believing that the bare fact ofiew, stricter [CWA] pamit makes future permit
violations any less likely, deterrem any less necessary, or the deta effect of civil penalties

any less potent.”). DOE is the alleged violator in this case — the Court cannot simply accept at face
value its witness’ claim that the 2016 Orderkes clean-up delays unlikely. To do so would be
improperly deciding the cross-motis based on a credibility assessment that is reserved for the
trier of fact.See Anderson v. Liberty Lobby, In€77 U.S. at 255 (“Credibilf determinations, the

weighing of the evidence, and the drawing of legitimate inferences from the facts are [functions
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for the trier of fact], not thosef a judge.”). Because there is sufficient disagreement about whether
the 2016 Order represents an entirely changategt such that DOE’s will not miss deadlines,
the Court, sitting as trier of fact, willmply have to weigh the parties’ eviderce.

Next, Defendants argue that many of the esitens they soughinder the 2005 Order were
validly undertaken to comply it the 2012 Framework AgreemehfANS submits evidence that
the 3706 Campaign became the “top cleanup prioritgrh 2012 to 2014; “the majority of DOE
funding for legacy waste cleanup had been divertethad task; and that Defendants “had to stop
work on many legacy cleanup tasks covepgdhe 2005 Order.” Brkson Decl. | 6, 10, 11.
Indeed, the 2012 Framework Agreement specificabognized that to adess disposing of the
highest risk abovegrowl transuranic waste, “some lowpriority cleanup work cannot be
completed (under the current bedgonditions) as currently sahded in the [2005] Consent
Order.” Framework Agreement at 3, ECF No.208-ANS seems to suggest that the installation
of Well R-26i — one of the violations identified Baintiff — was one such lower priority task for
which it sought an extensido complete in December 2018eeSwickley Decl. {1 14-15, ECF
No. 117-1. According to Defendants, the 2012 Feanrk Agreement obligations, combined with
reduced federal funding, severamgpaired their ability to conipte clean-up tasks and the 2016
Order’s use of the campaign appballows the parties to considfederal funding shortfalls.

Plaintiff, though, submitted rebuttal evidence tNMED — which played the dual-role of
Framework Agreement signatory and enforoérthe 2005 Order — denied further deadline
extensions for Defendants to complete ceriairestigation reports and to install Well R-65
because they were not meeting the 2012 Framework Agreement’s deadlines. As for Well R-65 in

particular, NMED told DOE and LANS in 2014 letter denying their request to push back

s The parties tell the Court that thdase will be tried without a jurgeeECF No. 82 at 17.
19



installing the well that “Governor Martinez hasapitized the protection of groundwater, and any
delay in completing installation of R-65 is coento this objective.ECF No. 108-19. Plaintiff

also submitted evidence that less than one efore the 2016 Order came into effect, NMED

sent Defendants March or April 2015 letters denlaiis intent to assessipulated penalties under

the 2005 Order for Defendants’iltae to file invesigation reports fordur canyon Aggregate

Areas that are now part ofel2016 Order's campaign approabtoreover, Plaintiff submitted a
congressional report that supposedly cut DOE’s budget for 2012 because it had yet to develop a
plan for clean-up of legacy waste. Again, the Court sitting as trier of fact will have to weigh this
evidence in evaluating the giee to which DOE’s non-compliae with the 2005 Order because

of the Framework Agreement and buddwadrfalls impacts th mootness question.

Finally, both Plaintiff and Defendants submitteddewce of what Plaintiff refers to as
Defendants’ alleged “pattern of delay.” First, Plaintiff points that DOE has violated other
similar tasks under the 2005 Order that Plaintiffuidt include in its &ond Amended Complaint,
including submitting remedy completion reportsyastigation reports, and investigation work
plans.SeePl.’s Resp. Br., ECF No. 119 at 2@econd, Plaintiff saythat DOE and LANS
requested, and NMED, approved, more than 160 deadlines under the 2005 Order. Third, Plaintiff
provides a website address tpatports to show DOE'’s seleported RCRA violations pursuant
to the Laboratory’s Hazardous Wa Facility Permit for fiscajears 2011 through 2017. Fourth,

Plaintiff says that in MarcR018, NMED notified DOE that it l[tanot properly stored hazardous

® The Court does not understand the documiged by Plaintiff that purportedly shows these
alleged violationsSeePl.’s Resp. Br., ECF No. 119 &9 (citing “footnote 10, infra,” and
accompanying website). In its reply brief, DO&liotered with no interpretation of the document
Plaintiff relies on, saying instead that any addiiloalleged violations arirrelevant. Plaintiff

will have to contextualize the document at trialg @ahe trier of fact will give it whatever weight

it is due.

20



waste and finding that “[d]ue to the nature aneesigy of the violations above, and LANL’s past
history of noncompliance,” and th&tMED “will propose a civil penalty.” Fifth, Plaintiff
submitted the declaration of Mr. Robert Alvarez. Mr. Alvarez — a former Senior Policy Adviser to
the Secretary of Energy — opined that the 2@té@er will not end DOE’s and its contractors’
“noncompliance.” Alvarez Decl. 1 9, ECF NdLl9t1. Mr. Alvarez declared that the 2016 Order
allows DOE to complete clean-up activities timee year 2036 and that DOE has assigned a
probability of meeting the 2036 deadline as low as 588&.id { 9(b). Mr. Alvarez also stated his
belief that the campaign approach will increasditelihood of clean-up days at the Laboratory,
relying on both his experienand reports from various governmental and non-governmental
organizations that have allegedly criticiZe@E’s or the Laboratory’s clean-up effor&ee id. e.g.

11 10(a), 12, 13.

DOE argues that much of this evidence is irrelevant. To start, DOE says that Plaintiff is
referring to obligations not imposed by the 2@®&ler. The Laboratory’s permitting violations
under the Hazardous Waste Facility Permit, for ingalare entirely distinct from the corrective
actions that are required to performed under the 2016 Orde®lpplemental Rhodes Decl. | 3,
ECF No. 132-1. And as for the 2018 letter frliED concerning improperly stored waste, DOE
says that the waste was stored at a faaildy covered by the 2016 Order, so NMED’s penalty
letter is irrelevant. Supplemehfhodes Decl. 1 8. Second, DOE says that Plaintiff's evidence of

DOE’s performance under the 2005 Ordee.(getting extensions ansupposedly not doing

" The Court cannot access the websites thantiffaiefers to in support of categories two
through four discussed above. Plaintiff's evideisciherefore submitted in an inadmissible form.
At summary judgment, though, the Court may consstieh evidence, “s@hg as the content or
the substance of the [evidence] could bespnted in an admissible form at triditl. & Deposit
Co. of Maryland v. Riess Family, LL@69 F. App’x 538, 545 (10th Cir. 2019).
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numerous other tasks) is irrelevant becaitse'performance under the 2005 Order is not a
predictor of DOE’s future performance undiee 2016 Order.” DOE’s Ry Br. at 7, ECF No.
132.

The Court notes that the voluntary cegsatexception to the mootness doctrine does
consider the effect of aalleged pattern of delagee e.g WildEarth Guardians690 F.3d 1174,
1186 (10th Cir. 2012) (noting that the plaintiff’se@h Air Act civil penalties claim was moot in
part because the defendant did not have a “hisionyattern” of violations, and the particular
violation alleged was unlikely to be repeate8heely v. MRI Radiology Network, R.B05 F.3d
1173, 1207 (11th Cir. 2007) (Cox. J., concurring irt pad dissenting in part) (describing “the
first voluntary cessation factdas] whether the challenged contlweas isolated or part of a
pattern”);United States v. W. T. Grant C845 U.S. 629, 633 (1953) (nag that when injunctive
relief is sought, the court considers the defendahtsa fides of the expressed intent to comply,
the effectiveness of the discontinuance and, in stases, the charactertbe past violations.”).
The parties’ evidence presents a sufficiesagreement concerning DOE’s alleged pattern of
delay and whether suchpattern is a predictor of future befar, requiring resoltion by the fact
finder.

NMED’s, Plaintiff's, and DOE’s motionfr summary judgment are denied.

ii. Plaintiff's Claims against LANS

Based on the evidence in thecord that LANS no longer kaan operational or cleanup
role at the Laboratory, PHiff's civil penalty claims against iare moot. It is undisputed that
LANS’s waste remediation contract was givever to Newport News Nuclear BWXT — Los
Alamos, LLC in May 2018 and that its managensard operating contract ended in October 2018

and that LANS is winding down its business. laiso undisputed that LANS has no responsibility
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for the selection, implementation, or timing of aeynediation tasks, nor does it have any duty to
meet remediation deadlisén the 2016 Order.

Perhaps most importantly, as of Novemd@i8, LANS is no longer the co-permittee and
co-operator on the RCRA-permit for the Ladory. This consideration is key. lraidlaw the
Supreme Court believed thatwias not clear whether the fatjls CWA violations “could not
reasonably be expected to recur,” in part becaeskdility retained its patant discharge permit.
528 U.S. at 193-94, n. 6. Here, the opposite is true: LANS is off the RCRA-permit and its various
roles at the Laboratory have end8ge United States v. Philip Morris USA [ra66 F.3d 1095,
1135 (D.C. Cir. 2009) (two business entities donbt possibly commit future RICO violations
where they no longer existdy the time of appeal, and the didtcourt found thathey had come
to exist just to wind down busines§ommunities for a Better Env’t v. Tosco Ref., Glm. C 00-
0248 Sl, 2001 WL 114441, at *8 (N.D. Cal. Jan. 29, 2@@&jendant’s sale dfs refinery and
water pollutant permit “malde] it absolutely cleddmat [Tosco’s] permit violations could not
reasonably be expected to recur,” and thereforetetiseno prospect of fure violations for civil
penalties to deter.”) (citingaidlaw, 528 U.S. at 193)). Plaintiff'sivil penalty chims against
LANS are moot.

In its response brief, Plaintiff submitsbrgtal evidence purportg to show that LANS
retains a presence at the Laboratory becauseparabe partner of LANS is a current clean-up
contractor at the Laboratory. LANSplies that Plaintiff “has dten its facts wrong,” and explains
that one of the four partners in the LANS Lb@s a corporate relationship with the Laboratory’s
new remediation entity. LANS’s Reply Br., EGI®. 127, 11. Plaintiff also submitted a declaration

from Mr. Alvarez who opined that civil penalsieagainst LANS would have a future deterrent
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effect against both DOE and any current duffe private waste remediation contract@se
Alvarez Decl. 1 9(ajc), ECF No. 118-1.

Plaintiff's evidence does not raiadriable issue. Even if PHtiff's allegations are correct,
a reasonable fact findeould only conclude that LANS has nale at the Laboratory. The end of
LANS’s waste remediation and management presence, its removal from the RCRA-permit, and
the undisputed fact that LANS has no obligatidos future remediation tasks is more than
sufficient evidence to show that, as to LANSsrthis “no reasonable exgation that the wrong
will be repeated,” and that it is “absolutely ald¢hat the allegedly wrongful behavior could not
reasonably be expected to recuGivaltney 484 U.S. at 66 (emphasis and quotation marks
omitted). Summary judgment is granted to LANS and against Plaintiff on all of Plaintiff's claims
—i.e. Plaintiff's claims for RCRA ciil penalties and attorney’s fedgone of those claims remain
justiciable.See WildEarth Guardian$90 F.3d at 1178-79, 1186-87.

LANS additionally moves the Court tbstain from exercising jurisdictiémbstention
permits a district court ttdecline to exercise or postpone #wercise of its jusdiction,” and “is
an extraordinary and narrow exception to the additg District Court taadjudicate a controversy
properly before it."Colorado River Water Consertran Dist. v. United Stateg24 U.S. 800, 813
(1976). The Court need not address or detiflBIS’s abstention argument. Rather, the Court
deems this request moot in light of the Cougtant of summary judgment to LANS on Plaintiff’s

claims.

8 LANS contends that NMED also moved fabstention. The Court does not agree. While
NMED did request that the Coudbstain from imposing civil penalties in this case, and defer to
NMED'’s regulatory authority, policdecisions, and technical expse with respect to regulation
of environmental waste,” NMED cited no auttipior summary judgment evidence in support of
this request. NMED’s MSJ at 4. Moreover, thisnopn only holds that triale issues of preclude
the entry of summary judgment in favor ofygparty except LANS; thiepinion does not assess
penalties.
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IT IS THEREFORE ORDERED that Intervenor New Mexico Environment
Department’s Motion for Summary Judgment@ounts | and Il of Plaintiffs Second Amended
Complaint(ECF No. 91) Plaintiff's Motion for Partial Summary Judgment against the United
States Department of Ener@igCF No. 92) Plaintiff's Motion for Partial Summary Judgment
against Los Alamos N@nal Security, LL(ECF No. 94) and the United States Department of
Energy’s Opposed Motion for Summary Judgm@&a@F No. 101)areDENIED.

IT IS FURTHER ORDERED that Defendant Los Alamos National Security, LLC’s
Motion for Summary JudgmeECF No. 96)is GRANTED and that Plaintiff's claims asserted
against that Defendant are heréddMISSED in their entirety.

IT IS SO ORDERED.

M=

n or United States District Court Judge
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