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MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court obefendant Environmental Restoration,
LLC’s Motion to Dismissthe Complaint [Doc. 1]land Motion to Strikeg[Doc. 32],
pertaining to the Complaint filedy the State of New Mexico; an®efendant
Environmental Restoration, I&’s Motion to Dismiss the @aplaint [Doc. 1] and Motion
to Strike[Doc. 101], pertaining to the Complaified by the NavajdNation. The Court
has considered the submissions, the relelaamt and is otherwise fully advised in the
premises. The Court grants-in-part, deniepan and, in-part, Hds in abeyance ER’s
Motions

This opinion addresses all argumentsised by Defendant Environmental
Restoration (hereafter, ER) withe exception of its arguments based on the jurisdictional
bar set forth at 42 U.S.C. § 6972(b)(2)(B)and 42 U.S.C. 8§ 98(h). The Court has
requested additional briefingnd evidence with reget to whether certain of Plaintiffs’
claims are barred by the above provisiong #re briefing, which n@ains in progress.
Nonetheless, the Court herein addredke remaining issues raised by ER.

l. BACKGROUND

A. Procedural Posture



On May 23, 2016, New Mexico filed itSomplaintstemming from the Gold King
mine spill which occurred on Augus, 2015. [16-CV-465, Doc. 1] On August 16,
2016, the Navajo Nation filed itSomplaint based on the Gold King mine spill. [16-CV-
931, Doc. 1] On November 28, 2016, thisu@oconsolidated the two cases. [Doc. 90]
Both Plaintiffs filed motiongor leave to amend their compiés. [Doc. 86; Doc. 141]

Generally, both Plaintiffs allege thathile conducting envanmental remediation
of the Gold King Mine in Colorado, thEnvironmental Protection Agency (hereatfter,
EPA), ER (a contractor fathe EPA), and others “breacha& collapsed portal” of the
mine, “releasing over three million gallonsaxfid mine drainagenal 880,000 punds of
heavy metals into the Animas River watershefoc. 1, § 1; accord. 16-CV-931, Doc.
1, 1 1] The acid mine draiga traveled down-river, intthe San Juan River, into New
Mexico, and into the NavajdNation, causing extensivenvironmental and economic
damage. [Doc. 1, 11 1-3; 16-CV-931, Doc. 1, 11 4, 24]

New Mexico brings six causes of actioraagpt ER: cost recovery and declaratory
judgment under the Comprehensive Eommental ResponseCompensation, and
Liability Act (CERCLA); injunctive reli¢ under the Resource Conservation and
Recovery Act (RCRA); public nsance; trespass; and “negligerand gross negligence.”
[Doc. 1, pp. 32-48; Doc. 86;:bp. 41-61] Navajo Nation imgs seven causes of action

against ER: cost recovery and declarajodgment under CERCLA; negligence; gross

! Hereafter, all “Doc. #* references ate the lead case, number 16-CV-465, unless
otherwise specified.
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negligence; trespass; public nuisance; andapgiviuisance. [16-CV-931, Doc. 1, pp. 34-
46; Doc. 141-1 pp. 468] ER challenges each causeaofion by both Plaintiffs. [Doc.
32; Doc. 101]

While both Plaintiffs have moved foedve to amend their oplaints [Doc. 86;
Doc. 141], those motions ampposed and remain pendihgOn January 23, 2017, this
Court entered &emorandum Opinion and Ordestating that this Court will consider
whether dismissal of the proposed amended ¢aintp would be apppriate in light of
the various DefendantdViotions to Dismiss thus analyzing whether the proposed
amended complaints would betife. [Doc. 118, p. 6] Th€ourt further rejected ER’s
arguments that New Mexico'8otion for Leave to File Amended Complawas
untimely and that it prejudiced ER. [Doc. 11#. 6-7] Having addressed these issues,
the only issue remaining to be consideredeatermining whether to grant New Mexico’s
(as well as Navajo Nation’sylotion for Leave to B¢ Amended Complains whether
amendment would be futile. Aaabngly, for purposes of thER’s Motions to Dismiss
Plaintiffs’ claims, the Court consads the facts as alleged in tReoposed Amended

Complaints thereby conducting the tility analysis. [Doc. 86t; Doc. 141-1] |If

2 The primary focus of both Mimns to Amend is the additioof tort claims against the
EPA. However, both Plaintiffs kia also added certain factulegations relevant to ER.
[Doc. 86, pp. 3-5; Doc. 141, pp. 7-8]
? In thisMemorandum Opinion and Ordethe Court denied ER’s request for the Court to
expedite its decision on the present motiohght of the motion to amend the complaint.
[Doc. 118]
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dismissal is proper as against ER basedhenfacts alleged thereithen amendment of
the claims as against ER wdude futile and the claims agat ER must be dismissed.

Finally, on Decembetl, 2017, ER filed &otion to Transfer foCoordinated or
Consolidated Pretrial Proce@uys Under 28 U.S.C. § 140With the United States
Judicial Panel on MultidistricLitigation. [Doc. 191-1] Thereafter, the United States
filed a Motion to Temporarily Stay ProceedinBending Decision by &éhJudicial Panel
on Multidistrict Litigation [Doc. 191] Some parties oppose tketion to Stay or
oppose only a delay of the deoision their pending motions tiismiss. [Doc. 191, p. 2;
Docs. 192, 195, 199] The Court does not addresMtien to StayfDoc. 191] in this
Memorandum Opinion and Order The Court exercises iwiscretion to rule on the
present motion only, concluding that no causelbeen shown to stay the issuance of this
decision, including the factors of judicetonomy and avoiding hdships and inequities
to the moving party.See Pace v. Merk & Co., In€CIV 04-1356 MCA/ACT, 2005 WL
6125457, *1 (D.N.M. R05) (recognizing the district cduinas the discretion to stay a
case when a motion to transfer proceedinggeisding and listing the factors the district
court should consider).

B. Allegations

New Mexico alleges:

On August 5, 2015, EPA, EPA’s conttars, and the Colorado Division of

Reclamation, Mining and Safety (“DRMJSused an excavator to dig away

tons of rock and debrithat blocked the portal of the Gold King Mine.

Water had been buildgin the mine and seeping aftthe portal for years,
and EPA, the contractors, and Cobtwaofficials knew the water was highly
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acidic and laced with heavy metal€olorado’s records and EPA’s work
plan not only recognizedhat the mine was f#ld with water, but also
highlighted the risk of a significant blowout—especially if workers
attempted to dig away the blockag¥et, the work plan ignored this well-
understood risk. In fact, EPA’s leafdficial at theGold King Mine—who
was on vacation when the crew trigge the release—had ordered EPA and
DRMS employees and EPA’s contractmt to excavate the earthen debris
blocking the portal andot to drain the mine without setting up equipment
to handle the discharge. Furthere liead EPA official—recognizing the
hazards at the site—told the crew toitwa excavate untiafter he returned
from vacation and consulted with @mgineer from the Department of
Interior's Bureau of Reclamation aliothe risks of EPA’s actions at the
site. Despite the clear dangers and explicit directions of EPA’s project
leader, the on-site crew dug into thertal without verifying the hydraulic
pressure or taking necessary precaigtieowith catastrophic consequences.

[Doc. 86-1, 1 4]

New Mexico alleges that mining operaticaisthe Gold KingViine ceased in 1992
[Doc. 86-1, T 30] and, in 2004, the Level 7 i’a(djtbllapsed. [Doc. 86-1, § 63] The
Colorado Division of Mineral&and Geology inspected the I@ding mine in 1996 and
found that it drained one to two gallonsaxfid mine drainage per minute. [Doc. 86-1,
1 53] In 1996 a neighboring mine, the Syside Mine, was sealed using a bulkhead
(and a second bulkhead was allstd in 2001), causing acid mine drainage to travel
through a connecting tunnel.etihmerican Tunnelio the Gold King Mine. [Doc. 86-1,
19 39-41] As a result of the ltapsed adit and thacid mine drainage from the American
Tunnel, Gold King Mine’s discharge grei between 150 and QQgallons per minute,

depending on the season, by 200@oc. 86-1, 1 53, 63]

* “adit: a horizontal passage leading into a nfarehe purposes of access or drainage.”

Oxford Living Dictionaries British & World English. Retrieved from:
https://en.oxforddictionags.com/definition/adit.
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In 2008 and 2009, in aattempt to address the acid mine drainage, the Colorado
Division of Reclamation, Mining and SafetlpRMS) “secured” the Level 7 adit portal,
installed a “grated closure . . . to facilitaleainage,” diverted # drainage, and then
backfilled the Level 7 adit. [Doc. 86-1, 11-68] DRMS planned tanstall a drainage
pipe at the floor of the adihowever, when they attempteminstall anobservation pipe,
the timbers supporting thportal collapsed, and DRMS wanever able to complete
installation of its originally plannedrainage pipe. [Doc. 86-1, | 68-72]

“In 2014, DRMS asked EPA to re-opéme Gold King Mine Level 7 adit and
investigate the drainage situation.” [Doc-B6Y 78] “EPA requdsd a work plan for
the Gold King Mine investigation from Emenmental Restoration and issued a ‘Task
Order Statement of Work’ (‘Statent of Work’) on June 22014.” [Doc. 86-1, 1 79]
ER submitted a RFP andPA selected ER as a contractor, “task[ing] Environmental
Restoration with ‘procurfig] and manag[ing] the reopening and ground support
construction at the Upper Gold King Mine7-evel adit.”” [Doc. 86-1, 1 80] EPA’s
Request for Proposal (RFP) also stateast tBRR would select a subcontractor and
“conduct operations in oversight managent of surface and underground work
activities.” [Doc. 86-1,1 80] EPA, aing with one of the subentractors, began work
in September, 2014, however, after two haafrexcavation the crew “abruptly stopped
work” and EPA, ER and others determin&tat the drainage would require larger
settling ponds and additional treatment.” [D86:1,  83] “[Blefoe EPA left the site

[in 2014], the construction ew pushed large quantities @arthen material and debris
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in front of the DRMS-installegipes, forming an earthenugl that prevented the mine
from draining and caused a heatl water to further build uiehind the blockage.”
[Doc. 86-1, 1 88]

EPA asked employees of another contractor, Weston Solutions, to prepare a
report, and EPA’s on-scene coordinatsubmitted the report to EPA Region 8. [Doc.
86-1, 11 84-85] This report stated that dagie pipe installed bBPRMS were “adjacent
to the adit roof,” in contragd earlier DRMS records whichaged that the pipe was at the
adit floor. [Doc. 86-1, { 85] Based on theartedly erroneous conclusion that the pipe
was at the roof, EPA’s reportagéd that the adit floor wasxsieet below the level of the
waste dump surface, again conyreo DRMS's records. [Dc. 86-1, § 86] Further, New
Mexico alleges, the EPA “fail[ed] to teand confirm the amount of water behind the
adit” despite successfully using this practicéwa adjacent mines. [Doc. 86-1, 1 87]

In May and June, 2015, ER submitted draft work plans to EPA to continue work on
the Gold King Mine. [Doc. 86-1Y 90] EPA, ER, and otheontractors visited the site
several times “to assess gitenditions and drainag®ws|;]” collect waer samples, grade
the surface of the waste dump, and begdmstruction on a war management and
treatment system. Notieless, no Defendant teste@ tiydrostatic pressure behind the

blocked portal.” [Doc. 86-171 90-92] On July 23, 2015teven Way, EPA’s on-scene

> “On-scene coordinator (OSC) means the fddeificial predesignated by EPA . . . to
coordinate and direct resp@fl[actions], or the governme official designated by the
lead agency to coordinate and direct renhazgions.” 40 C.F.R§ 300.5. An on-scene
coordinator “directs response efforts and coordinates all other efforts at the scene of a
discharge or releasd0 C.F.R. § 300.120(a).

8



coordinator, contacted a Bureau of Re@d#on engineer to conduct an independent
review of the excavation plans. Mr. Wayranged for the review to be conducted on
August 14, 2015, after Mr. Way returnearfr vacation. [Doc. 86-1, § 93] Mr. Way
further arranged for another EPA employbt, Griswold, to supevise the Gold King
Mine site from August 3, 2015ntil Mr. Way returned from vatian. [Doc. 86-1, 1 94]

On July 29, 2015, Mr. Way emailedespfic instructions about the scope

and timing of work at the GolKing Mine site to Matt Francis

(Environmental Restoration), Ellid®etri (Weston Solutions), and Allen

Sorenson (DRMS). Later that day, MYay forwarded thesmstructions to

Mr. Griswold. Mr. Way’s instructionset out the “priority and strategy”

for on-site work duringhe week of August 3.

[Doc. 86-1, 1 95] Before excavation of thetkan debris blocking the adit was to start,
Mr. Way instructed ER to “provide ‘addirainage control’ and implement a ‘water
management system[,]”” inclualy setting up a pipe andtér bags; putting a sump and
sump-pump in place to “handéalit discharge”; puttig piping or a hose iplace to direct
discharge to a treatment pond; and emguthat a “stinger pipe” was prepared and
available. [Doc. 86-1, § 95]

On August 4, 2015, after Mr. Griswokdrived, “the EPA crew” began excavating
the adit and drug outlébut a small portion of the drainag#pe that DRMS installed in
2009. [Doc. 86-1, 1 96] New Mexico allegbss work was done f]ith an incomplete
safety plan, an inadequate evaluation &f tlnid hazard, and lagkg any equipment to

prevent or mitigate an unconti@dl release of water from thmine.” [Doc. 86-1, T 96]

The next day, August 5, 2015, the “ERfew” resumed excavating the Level 7 adit,



when a backhoe operathit a “spring.” [Doc. 86-1, 98-99] New Mexico alleges that
because “the pipes were visibly well below the plug, the EPA crew km should have
known they were removing maial at least several feet loev the roof of the adit.”
[Doc. 86-1, § 98] No one present attemptedlug the spring or “blowout,” and the
blowout resulted in the release of over ¢éhraillion gallons of acid mine drainage and
880,000 pounds dieavy metals from the Gold King M into the Animas River. [Doc.
86-1, 11 1, 99] The Animas River joins than Juan River and travels through portions
of New Mexico and the Navajo Nation. [Doc. 86-1, T 1]

In sum, New Mexico alleges:

[Tlhe work conducted by EPA, DRMS, Environmental Restoration,

Weston Solutions, and Harrison Westarrtonnection withthe Gold King

Mine amounted to reckless, careleaad grossly negligent conduct that

was not driven or supported by c&ml, economic, or public policy

considerations. Furthermore, their ao8 substantially deviated from their

own work plans, the mandatory ditens given by MrWay, established

engineering standards of care, andliapble federal and state regulations.
[Doc. 86-1, § 111]

The Navajo Nation’s Complaint alleges simiédlegations as a basis for relief. To
the extent the allegations differ betwett)e Navajo Nation and New Mexico, those
differences are addressed below as pertittetite analysis of the present motions.

Il. ANALYSIS
A. Legal Standard Governing Motions To Dismiss
ER brings itsMotions to Dismissinder Federal Rule of @i Procedure 12(b)(6).

Fed. Civ. P. Rule 8(a)(2) requires a complamset out “a short and plain statement of
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the claim showing that the pler is entitled to relief.” IBell Atlantic Corporation v.
Twombly 550 U.S. 544 (2007), the Supreme Cdwetd that: “to withstand a motion to
dismiss, a complaint must have enough allegatiof fact, taken as true, ‘to state a claim
to relief that is plausible on its face.’Kansas Penn Gamg, LLC v. Collins 656 F.3d
1210, 1214 (10th Cir. 2011) (quotifigvombly 550 U.S. at 570). In applying this test, a
court accepts as true all “plausible, non-cosciy, and non-speculagV facts alleged in
the plaintif's complaint,Shrader v. Biddinger633 F.3d 1235, 1242 (10th Cir. 2011);
provided, that “the tenet thatcourt must accept as true @ilthe allegations contained in
a complaint is inapplicabl® legal conclusions.”Ashcroft v. Igbal 556 U.S. 662, 678
(2009). In short, in ruling ora Rule 12(b)(6) motion, “a court should disregard all
conclusory statements of law and coesidvhether the remaining specific factual
allegations, if assumed to be true, gidly suggest the defendant is liableCollins, 656
F.3d at 1214.

B. CERCLA Cost Recovery and Declaratory Judgment

Both New Mexico and the Navajo Nation bring claims pursuant to CERCLA
against ER for cost recovery (42 U.S&.9607(a)) and a declaratory judgment (42
U.S.C. § 9613((g)(2)). [Doc. 1, 11 96-11%-CV-931, Doc. 11 117-141]

“Congress enacted CERCLA to fiate the expetious cleanup of
environmental contamination caused by hdaas waste releases . and to establish a
financing mechanism to abased control the vast problems associated with abandoned

and inactive hazardous waste disposal sit&tng v. United State894 F.3d 858, 862
11



(10th Cir. 2005) (internal quotatianarks and citations omitted)Thus, the twin aims of
CERCLA are to [clean up] hazardous wastessand impose the costs of such cleanup on
parties responsible for the contaminatioid:

The elements of a prima facie caseliability under § 9607(a) require a
showing (1) that the defendantas‘covered person” under CERCLA,; (2)
that a “release” or “threatened releasf any “hazardous substance” at the
site in question has ocged; (3) that the release or threatened release
caused plaintiff to incur costs; (4) that plaintiff's coste “necessary” costs

of response; and (5) that plaifis response action or cleanup was
consistent with the [Neonal Contingency Plan].

Morrison Enters. v. McShares, In802 F.3d 1127, 1135-3@&0th Cir. 2002).

ER disputes that it is a eered person under Section 968)7([Doc. 33p. 7; Doc.
102, p. 6] Section 9607(amposes liability for the elanup of facilities on four
categories of persons:

(1) the owner and operator of a vessel or a facility,

(2) any person who at the time of digal of any hazardous substance
owned or operated any facility at wwh such hazardowsibstances were
disposed of,

(3) any person who by contract, agrest) or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for
disposal or treatment, of hazardaigstances owned or possessed by
such person, by any other partyesttity, at any facility or incineration
vessel owned or operategl another partpr entity and ontaining such
hazardous substances, and

(4) any person who accepts or acceptny hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites
selected by such person, from whiclerthis a release, or a threatened
release which causes the incurrenceesipponse costs, of a hazardous
substance].]
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42 U.S.C. § 9607(a). Liability is imped on such “coverepersons” for:

(A) all costs of removal or remediattion incurred by the United States
Government or a State or an Inditnbe not inconsistent with the
national contingency plan;

(B) any other necessary costs of m@sge incurred by any other person
consistent with the n@nal contingency plan;

(C) damages for injury to, destructiasf, or loss of natural resources,
including the reasonable costs of asseg such injury, destruction, or
loss resulting from such a release; and

(D) the costs of any health assessn@anhealth effects study carried out
under section 9604(i) of this title.

Section 9607(a)(4). “The terfrelease’ means any spillintgaking, pumping, pouring,
emitting, emptying, discharging, injectingcaping, leaching, dumpingr disposing into
the environment.” 42 U.S.C. § 9601(22).

Section 9613(g)(2) provides that:

In any such action described in ttssbsection, the court shall enter a
declaratory judgment on hdity for response costsr damages that will be
binding on any subsequeattion or actions to oever further response
costs or damages. A subsequent aatioactions under section 9607 of this
title for further response casat the vessel or facility may be maintained at
any time during the response actiont bwst be commenced no later than

3 years after the date of completion of all response action. Except as
otherwise provided in this paragta an action may be commenced under
section 9607 of this title for recoveof costs at any time after such costs
have been incurred.

42 U.S.C. 8§ 9613(9)(2).
Both Plaintiffs allege that ER is liabiender CERCLA as an epator of a facility

at which hazardous substaneese disposed, as an arranger for the disposal or treatment
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of hazardous substances, and as a transmirteazardous substances. [Doc. 1, 1 102-
104; Doc. 86-1, 11 128-130; 16-CV-931, DAc.q1 123-126; Doc. 141-1, Y 153-155]
ER argues that it does not fit into any of theategories of persons. [Doc. 33, p. 7; Doc.
102, p. 6]

I CERCLA Operator Liability

CERCLA circuitously defines an “ownesr operator’ as “in the case of an
onshore facility or an offshore facility, anyrpen owning or operating such facility[.]”
42 U.S.C. § 9601(20)(A)(ii).

The term “facility” means (A) any building, structure, installation,
equipment, pipe or pipeline (includireny pipe into a sewer or publicly
owned treatment works), well, pipond, lagoon, impoundment, ditch,
landfill, storage container, motor vehiclalling stock, oraircraft, or (B)
any site or area where a hazardoubstance has been deposited, stored,
disposed of, or placed, or otherei€ome to be located; but does not
include any consumer product in consumer use or any vessel.

42 U.S.C. § 9601(9).

Given CERCLA'’s unhelpful danition of an operator, courts have come up with
varying tests to determine operator liability. Having reviewed several cases, the Court
finds the following summary particularlyedr and succinct, including its discussion of
United States v. Bestfoqds24 U.S. 51 (1998), the only @eme Court case on the issue:

In United States v. Bestfoods24 U.S. 51, 118 S.Ct. 1876, 141 L.Ed.2d 43
(1998), the Supreme Court stated that “under CERCLA, an operator is
simply someone who directs the worgs of, manages, or conducts the
affairs of a facility.” Id. at 66, 118 S.Ct. 1876. To be held liable for
remediation costs, “an operator musinage, direct, or conduct operations
specifically related to pollution, thas, operations having to do with the
leakage or disposal of hazardous wast decisions about compliance with
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environmental regulationsltl. “For one to be consated an operator, then,
there must be some nexus between pleason’s or entity’s control and the
hazardous waste contained in the facilittséraghty & Miller, Inc. v.
Conoco Inc 234 F.3d 917, 928 (5th Cir. 200@ueting Kaiser Aluminum
& Chem. Corp. v. Catellus Dev. Coy®76 F.2d 1338, 1341 (9th Cir.
1992)),abrogated on other groundsy Burlington N. & Santa Fe Ry. Co. v.
United States556 U.S. 599, 129 S.Ct. 187073 L.Ed.2d 812 (2009). “A
court must decide whether a contragsan operator after considering the
totality of the circumstances concerning its involvetragrihe site.’ld.

Exxon Mobil Corp. v. U.$.108 F. Supp. 3d 486, 520 (S.D. Tex. 2015). Before
Bestfoods a Circuit split developed between two gesthe “actual control” test and the
“authority to control test.”SeeFMC Corp. v. Aeo Indus., Inc. 998 F.2d 842, 846 (TO
Cir. 1993) (discussing the Cutt split and declining to “decide whidpproach is best
because it is undisputed orethecord that [the defendargkercised actual control and
personally participated in any conduct that violated CERCLR§¢dwing Carriers, Inc.

v. Saraland Apartment94 F.3d 1489, 1504-05 (1 Tir. 1996) (discussing the two tests
and the Circuit split). Bestfoodscriticized the “actal control” test but did not address

the “authority to control” test.Bestfoods524 U.S. at 67. Instead, the Court relied on

® The Court granted certiorari iBestfoodsto resolve an issue ng@resent here: “to
resolve a conflict among the Circuits over théeakto which parerntorporations may be
held liable under CERCLA for operating fiitees ostensibly undethe control of their
subsidiaries.” Bestfoods 524 U.S. at 60. On this ogteon, the Court stated: “The
guestion is not whether the parent operatesstibsidiary, but rather whether it operates
the facility, and that operation is evidencky participation in the activities of the
facility, not the subsidiary. Control of the subary, if extensive eough, gives rise to
indirect liability under piercing doctrine, notrelct liability under the statutory language.”
Id. at 68 (internal quotatiomarks and citation omitted).
" The Court stated that the “aaticontrol” test incorrectly fsed the issues of “direct and
indirect liability” by considerig the relationship between twomrporations rather than
the parent corporation’s interaction with the faciligestfoods524 U.S. at 67.

15



CERCLA’s statutory language to determirthe meaning of & word “operate,”
ultimately instructing courts to evaluate egrty’s involvement withor at a facility to
determine whether that party operated the facilitg.at 71-73. The Qat held that “an
operator must manage, direct, or conduct djera specifically related to pollution, that
IS, operations having to do with the leakageligposal of hazardous waste, or decisions
about compliance with emanmental regulations.1d. at 66-67.

After Bestfoods our Tenth Circuit decided thiessue of whether a minority
shareholder was liable as an operator under CERCLA, and, consisteBesiiftbodsdid
not apply either the *“actual controlor “authority to control” test. Raytheon
Constructors, Inc. v. Asarco Inc368 F.3d 1214, 1217 (‘i“OCir. 2003). The Court
focused on the “necessacpnnection between the potah ‘operator’ and the facility
itself,” stating that “operation is eviderttdoy participation in the activities of the
facility.” Id. (internal quotation marks and citation omitted).

Although the parties in thisase spend some time g cases relying on both
the actual control test and the auttyoto control test, in light oBestfoodsandRaytheon
Constructorgthis Court is not persuaded that eittest is appropriate. Instead, the Court
must focus on the language of CERCIigelf and the principles set forth Bestfoods
As set forth aboveBestfoodsstates: “an operator must manage, directcamduct
operationsspecifically related to pollution, thas, operations having to do with the
leakage or disposal of ahardous waste, or decisions about compliance with

environmental regulations.Bestfoods524 U.S. at 66 (emphasidded). Here, Plaintiffs
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allege that ER was directly involved in cutting operations at the facility. Plaintiffs
allege that ER was responsible for promglidrainage control, implementing a water
management system, and constructing and taiaing the retention pond. [Doc. 86-1,
179, 95; Doc. 141-1, § 89] EPA seleckR to “procur[e] and manag][e] the reopening
and ground support construction” of the G&lethg Mine portal. [Doc. 86-1, 11 80; Doc.
141, 1 73] New Mexico alleges that ERsnavolved in the decision making concerning
operation of the facility, inciding deciding in 2014 thatarger settling ponds and
additional treatment were necessary. [Docl18§ 83] Navajo Ni#on quotes a May 2015
Action/Work Plan submitted by¥eR which lists the followig tasks for ER and its
subcontractor:

Utilize ramp created in site sap to access slope above portall.]
Excavate loose material frothe top of the high wall.

Drill in wire mesh anchors.

Hang wire mesh on the high wall escavation to the sill of the portal
proceeds.

Excavate to the sill and into thempetent rock face at the portal.

e Gradually lower the debris blockagéth the appropriate pumping of
the impounded water to wateranagement/treatment system.

[Doc. 141-1, § 89] Further and not least, @Rs one of the parSepresent on August 4
and 5, 2015 and excavating a¢ time of the spill, contrary to the directions of Mr. Way.
[Doc. 86-1, T 96-100; Dod41-1, 11 101-104] Thesadts state a claim that ER
“conduct[ed] operationspecifically related to [the] pollution.Bestfoods524 U.S. at
66 (emphasis added). Contrary to ER’s argat, these are not conclusory allegations.

[Doc. 33, p. 8] Plaintiffs’ allegations are suféai to state a claim faperator liability.
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ER points to other allegations in ther@ulaints which suggest EPA controlled the
activities at the GolKing Mine. [Doc. 33, p8; Doc. 102p. 8] ER argues that these
allegations require dismissal bdsen the analysis employed interstate Power Co. v.
Kansas City Power and Light C&R09 F. Supp. 1284, 12&B1.D. lowa 1994) (applying
the authority to control test) afyland Group, Incv. Payne Firm, In¢.492 F. Supp. 2d
790, 793-94 (S.D. Ohio 20D5[Doc. 33, p. 10] Innterstate Powerthe Court held that
a contractor which performed demolition seedgovas not liable as an operator because
“[l]t is undisputed that all of [the contracto}'actions were taken #te direction of other
parties.” Interstate Power909 F. Supp. at 1289. Ryland Groupthe Court held that a
subcontracted company that svaired to “rototill the soil’of a contaminated area,
thereby causing the contamination to spreads m@ an operatorRyland Group, Ing.
492 F.Supp. 2d at 793-94The Court reached this decision in part because it was the
contractor, not the subcontractor, which istigated the contamination of the soil,
developed a plan to remediate the contatmm, performed sampling, and directly
supervised the subcontractoretbby “direct[ing] and conttpng] all activities that took
place in the contaminatedeas of the site.Id. As this Court statd above, however, the
Tenth Circuit applies neither the authorityctantrol nor the actualontrol test, which are

the basis for the decisions imterstate Powerand Ryland Groug Further and

® TheRyland GroupCourt characterizeBestfoodsas “distinguish[ing] between an entity

which exercised discretion and one whichrehe activate[s] valves and pumpsld. at

794. Based on this distinction, thHeyland GroupCourt concluded that “[u]nder

Bestfoodshands-on activities alone are not sufficisnestablish that a party is liable as
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alternatively, even if the Court were to apphterstate Powerand Ryland Group the
Court would conclude that disssal is not appropriate. ©a the facts are developed, it
may be that ER lacked any control of tiaeility. However, giverPlaintiffs’ specific
allegations as to the contractual duties ofdfid ER’s actual opetian of the facility, the
Court concludes that, as pleaded, Plaintiffs/rha able to prove facts establishing that
ER meets the definition of an operator.

Other courts have held contractors lealls CERCLA operatarsWhile some of
these cases predaBestfoodsand apply either the actual cooitor authority to control
test, the analysis in each of these cases is consisterBegtftoodsietermination that:

[A]n operator is simply someone whaeltts the workings of, manages, or

conducts the affairs of adility. . . . [A]n operator must manage, direct, or

conduct operations specifically redd to pollution, that is, operations
having to do with the leakage or dispbsf hazardous waste, or decisions
about compliance with environmental regulations.
Bestfoods524 U.S. at 66-67. |Kaiser Aluminumthe Ninth Circuit relied on the rule
that operator liability attachéd the defendant had authoritp control the cause of the
contamination at the time the hazardous subs@mwere released into the environment.”

Kaiser Aluminum & Chem. Cor®76 F.2d at 1341. IKaiser Aluminumthe complaint

alleged that the contractor excavatedhtesd soil, moved it, and “spread it over

an operator.”Id. This Court does not red@estfoodsas stating that hands-on activities
alone are insufficient to estah operator liability. InsteadBestfoodsconsidered both
the definition of operata the mechanical sense (i.eonducting hands-oactivities) and
the organizational sense, aodncluded that operator canclude both, holding that
“operator” includes those who “manage, directconduct operations specifically related
to pollution, that is, operationsaving to do with the leakagor disposal of hazardous
waste.” Bestfoods524 U.S. at 66-67 (emphasis added).
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uncontaminated portions of the propert)aiser Aluminum & Chem. Cor®76 F.2d at
1342. The Court held thatdbe allegations were sufficietat state a claim of operator
liability against the contractdoecause the “activity whicproduced the contamination

. occurredduring . . . the construction procesgerformed by the contractorld.
(emphasis in original). Further, the Fifthr€liit considered the operator provision in
light of the definition of “diposal”’ in CERCLA, and concludethat a party that “moved,
dispersed, or released [hazardous matgriduring landfill excaations and fillings”
could be liable as an operatofanglewood East Homeowsev. Charles-Thomas, Inc.
849 F.2d 1568, 1573 (5th Cir. 1988).

Finally, a number of district courts Ve followed the anghbis set forth irKaiser
Aluminum See KFD Enters., Inc. v. City of Eurei®10 WL 4703887, *3 (N.D. Cal.
2010) (denying contractor’s rtion to dismiss where the plaifh alleged that, during the
course of drilling wells, the antractor “pierced aquitard, which caused release of
contaminants into previouslyncontaminated growl” and stating that operator liability
merely requires the party to have conteér the activity thatauses the pollutionfity
of North Miami, Fla. v. Berger828 F. Supp. 401, 413-14&.D. Va. 1993) (stating
“operator liability is clearly appropriate” f)ABC, a landfill opeation company, which
“exercised actual physical control over thestes” even though arwr party directed
and controlled the work,dzause ABC “actually performed the construction and waste
disposal work”);Ganton Techs v. Quadion Cor@34 F. Supp. 1018, 1021-22 (N.D. Ill.

1993) (applyingKaiserto hold that “pollution clean-upontractors” are operators under

20



CERCLA where the contractors dealt withethazardous material and “controlled the
activities in which the additiohaontamination took place—¢hclean up operations”).
The Court finds the reasoning of these cases persuasive and holds that ER, as a
contractor, may be liable as an operator.

In sum, as pleaded by both New Mexiaodahe Navajo Nation, either Plaintiff
may be able to establish a set of fact dermatisg that ER is liable as an operator, and
thus a conclusion that ER was not an omeratnot appropriate at this juncture.

. CERCLA Arranger Liability

Arranger liability is “intended to deteand, if necessary, to sanction parties
seeking to evade lidily by ‘contracting away’ responsibility.”United States v. Gen.
Elec. Co, 670 F.3d 377, 382 iﬁCir. 2012). Thus, liabilitfor removal and remediation
attaches to:

any person who by contract, agreementptherwise arranged for disposal

or treatment, or arranged with a trpoger for transport for disposal or

treatment, of hazardous substancesedvor possessed Bych person, by

any other party or entityat any facility or inaneration vessel owned or

operated by another partor entity and containg such hazardous

substances.
42 U.S.C. 8§ 9607(a)(3).

ER argues that it was not an arrangertfioee reasons. First, ER argues that the

discharge was accidental, relying Barlington Northern 556 U.S. at 612 andmcast

Indus. Corp. v. Detrex Corp2 F.3d 746, 751 (7tlir. 1993), and thus ER argues that it

cannot be liable for the spil[Doc. 33, p. 10; Doc. 102, p. 9%econd, ER argues that it
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did not arrange for disposdby any other partyor entity,” as required by Section
9607(a)(3). [Doc. 33, p. 10; Doc. 102, p. B]nally, ER argues that Plaintiffs failed to
plead factual allegations that ER controlled treatment or disposal process. [Doc. 33,
p. 11; Doc. 102, p. 10]

First, the Court considers ER’sgament that, based on the holdingBiarlington
Northern it cannot be liable as an arrangeecause the spill was accidental. In
Burlington Northern the potentially responsible partghell, sold a pesticide, which the
Court characterized as a new, useful prod@&etrlington Northern 556 U.S at 603, 612.
Shell was aware that minor, accidental smitsurred during the transfer of the pesticide
from a common carrier to the purchaser’s bulk storage tanks, but the Court held that this
knowledge was insufficient to mal&hell liable as an arrangeld. at 612-13. The Court

stated:

It is plain from the langage of the statute ah CERCLA liability would
attach under 8 9607(a)(3) if an entity wéweenter into a transaction for the
sole purpose of discarding a used andonger useful hazardous substance.
It is similarly clear that an entity ot not be held liale as an arranger
merely for selling a new and useful drwt if the purchaser of that product
later, and unbeknownst to the sellerpdised of the product in a way that
led to contamination. . . . Less claarthe liability ataching to the many
permutations of “arrangements” thitll between these two extremes—
cases in which the seller has sokmowledge of the buyers' planned
disposal or whose motives for the “sale” of a hazardous substance are less
than clear.

Id. at 609-10. The Court heldhat “Shell’'s mere knowledge that spills and leaks . . .
occur[ed] is insufficient grounds for concladi that Shell ‘arranged for’ the disposal of

[the pesticide] within theneaning of 8§ 9607(a)(3).1d. at 613. The Qart advised that
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the ordinary meaning of “arrang[e] for” applies, and that “the word ‘arrange’ implies
action directed to a specific purggsand “intentional action.” Id. at 610-11 (internal
citations omitted). Accordingly, the Court rejected the argurieif where a company

sells a new, useful product, knowledge of some disposal of hazardous substances through
a spill is sufficient to creat@ability as an arrangerld. at 612. The Court acknowledged

that the statute defines “disosf”’ as including umtentional disposalsuch as spills and

leaks, but, nonetheless the Court was notyaelsd by the argument that Shell “entered

into the sale of [the pesti@{l with the intention that deast a portion of the product be
disposed of during the transfer processdme or more of thenethods described in

8 6903(3),” and therefore the Cobeld that Shell was not liabléd. at 612.

Here, the Court is not persuaded tBatlington Northernis applicable because
Burlington Northernlimited its holding tothe context of the sale of a new, useful
product. Id. at 612-13.Burlington Northernis explicitly not applicale to “a transaction
for the sole purpose of discarding a used ao longer useful hazardous substance,” a
circumstance in which the Court gdtthat liability is “plain.” Id. at 610-13. Plaintiffs’
allegations in this case state a claim thatairangement falls into this area of “plain”
liability. Specifically, New Mexico alleges dhthe hazardous substance was “acid mine
drainage and . . . heavy metals” includingstaric, lead, mercury, cadmium, copper, and
zinc,” i.e,, a used and no longer useful substandoc. 86-1, 11 1, 125] New Mexico
further alleges ER arranged for the disp@sal treatment of the \8te water by alleging

that the 2014 “Statement of Work” providdtht ER was responsible for removing the
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“blockage in theadit” to allow a controlled releas# the mine waste water; providing
channels or other conveyandes the waste water; directirtge flow of the waste water
to those channels and conveyances; amhstuct[ing] & maint[aining] of repository,
retention pond & water treatment.” [Do86-1, 11 79, 129] Navajo Nation likewise
alleges that the disposed product wasmemwaste water, which contained hazardous
substances. [Doc. Doc. 141-1, 1Y 76, 13&vajo Nation alleges that, in “May 2015,
Environmental Restoration submitted anctin/Work Plan,” which included sub-
contracting with Harrison Western to exceevéghe mine. . . . Under the plan, Harrison
Western would be ‘mobilized tprovide expertise in minsite related activities,” and
Environmental Restoration walibnly ‘support’ Harrison Western as necessary.” [Doc.
141-1, 1 88]

The Action/Work Plan also indicatatiat the work at Gold King would

include “directing mine discharge [fro@old King] to the pond at the Red

and Bonita work site” and “establishing a water treatment system.” After

portal reconstruction was complet&R and other contractors would

“[rleturn [the] flow” of acid minedrainage to its “original path.”
[Doc. 141-1, 1 89] In sum, Plaintiffs’ allegans allow a reasonable inference that the
sole purpose of the agreeméetween the EPA and ER wag R to participate in the
disposal and treatment of a no-longer-ugethazardous substance. This is the
circumstance in whictBurlington Northernconcluded that CER@\ liability as an
arranger was “plain.’Burlington Northern 556 U.S. at 609-10.

Further, ER’s reliance oMmcast Industrialfor the proposition that arranger

liability “excludes accidental spillage” is not persuasive bheesER ignores the bulk of
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the analysis ilAmcast Industrial Amcast Indus. Corp2 F.3d at 751. [Doc. 33, p. 10;
Doc. 102, p. 9] The full semhce ER cites states: “In tleentext of the operator of a
hazardous-waste dump, ‘disposal’ includesidental spillage; in the context of the
shipper who is arranging rfothe transportation of groduct ‘disposal’ excludes
accidental spillage.ld. (Emphasis added). Moreoveret@ourt went on to state:

The words “arranged witka transporter for transport for disposal or

treatment” appear to cont@hate a case in which angen or institution that

wants to get rid of its hazardous wesshires a transportation company to

carry them to a disposal site. If thesikes spill en route, then since spillage

Is disposal and the shipper had aged for disposal—though not in that

form—the shipper is a responsiblergen and is therefore liable for clean-

up costs. But when the shipper is mging to arrange for the disposal of

hazardous wastes, but is arranging fer delivery of a usefybroduct, he is

not a responsible person within theanang of the statute and if a mishap

occurs en route his liability is gerned by other legal doctrines.

Id. As detailed above, here, Ritifs allege that ER arrmjed for the disposal of a
hazardous substance, not a new, useful ptodLitus, the exceptidior liability for spills
carved out byBurlington NorthernandAmcast Industrialoes not apply in this case.

The Court is further not persuaded by ERéEond argument that Plaintiffs failed
to allege that ER arranged for the dispasdhe hazardous subste by “any other party
or entity.” [Doc. 33, pp. 10-11; Doc. 10pp. 9-10] ER states Tenth Circuit law
correctly,i.e., that the disposal ordatment must be performég a party or entity other
than ER. [Doc. 33, p. 11Chevron Mining Inc. v. United Stateg63 F.3d 1261, 1282-83
(10th Cir. 2017) (stating that “the clause ‘Gny other party or ¢y’ does not apply to

ownership of the hazarde substances but, as most cobdse held, refs back to the
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previous clause, ‘for disposal or treatmemne.( the phrase thus most naturally reads as
the arrangement ‘for disposal treatment . . . by any otherrpaor entity, at any facility

or incineration vessel’)”). The Court reje®faintiffs’ argument to the contrary. [Doc.
58, p. 8; Doc. 115, pp. 10-11]

ER argues that Plaintiffs failed to ajke that another partparticipated in or
conducted the disposal or treatment. e T@ourt does not agree. The treatment or
disposal of the hazardous maddsiwithin the mine waste water was to occur at a settling
pond. [Doc. 8601, 1 79,29; Doc. 141-1 1 91] Naya Nation quotes from the
Action/Work Plan, which ideified tasks jointly for ERand ER’s “‘underground
subcontractor (Harrison Western, HW).” ¢b. 141-1, 1 89] Oa such task was the
“pumping of the impoundedvater to water managemeng@tment system (at Red and
Bonita and described in TO62 Work Plan),pieevent the uncontrolled release of mine
water.” [Doc. 141-1, § 89]Thus, ER contracted with Hason Western to assist with
the disposal of the hazardowvaste, and therefore ER “arrang[ed] ‘for disposal or
treatment . . . by any other padyentity [Harrison Western].Chevron Mining InG.863
F.3d at 1282 (internal qudian marks omitted). SimilarlyiN\ew Mexico alleges that ER
“submitted a draft work plan for the Gold King Mine operation, which included sub-
contracting with Harrison Western to comntpléhe project.” [Doc. 86-1, 1 90] New
Mexico also alleges that in June and Jafy2015, “EPA, Environmental Restoration,
Weston Solutions, and Harrison ¥¥ern . . . discussed a plan to install a sump basin to

treat water that would be pumped out of the mine during the adit excavation work.”
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[Doc. 86-1, 1 91] Thus, New Mexico also ghks that ER arranged for at least one other
party to aid in the disposal of the hazardaaste. While there could certainly be more
detail to these allegations, atdlearly stage, Plaintiffs’ alg@tions are sufficient to plead

that ER arranged with at least one otherypéot that other party to participate in the
disposal of the hazardous wasfeee Twomb|y550 S.Ct. at 555 (to state a claim, factual
allegations, taken as true, need not be detailed but “must be enough to raise a right to
relief above the speculative level”).

Third and finally, ER argues that boilew Mexico and Naya Nation failed to
plead “sufficient factual allegations that ERntrolled the alleged treatment or disposal
process,” citinginterstate Power C0.909 F. Supp. at 188[Doc. 33, p. 11]see also
Doc. 102, pp. 9-10] an8hell Oil Co, 294 F.3d 10451055 (9th Cir. 202) [Doc. 102,

p. 10]. ER argues that the New Mexictegés that ER was “directly supervised” and
“controlled and directed by” thEPA and the Colorado DRM&nd, thus, as a matter of
law, ER cannot be liable as an arranger. [[B%; p. 11] ER argues that Navajo Nation
“alleges that the Substitute OSC was ‘in charge’ at Gold King at all relevant times,” and,
thus, that the Substitute OSC controlled the work and Plaintiffs failed to allege control by
ER. [Doc. 102, p. 10]

The Court is not persuaded that Pldiatimust plead that ER controlled the
alleged treatment or dispogaiocess. The elements afanger liability as set forth by
the Court inInterstate Power CoandShell Oil Co.are not consistent with the elements

set forth by our Tenth Circuit. limterstate Power Cothe Court stated that the elements
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of arranger liability are: “(1) a ‘disposal’ @ hazardous substance; (2) an ‘arrangement’
contemplating disposal; and (3) a sufficiéreéxus’ between the party and the hazardous
substance.”Interstate Power Cp909 F.Supp at 1287. Bhell Oil Co, the Court held
that “control is a crucial element of the detation of whether a party is an arranger
under 8 9607(a)(3).” Shell Oil Co, 294 F.3d at 1055. By comparison, @ievron
Mining, Inc, the Court held that the elements ofager liability are: “(1) the party must
be a ‘person’ as defined in CERCLA; (2) therty must ‘own’ or ‘possess’ the hazardous
substance prior to the disposal; and (3 farty must, ‘by contract, agreement or
otherwise,” arrange for the transport or disposal of such hazardous subst@lvesdn
Mining, Inc, 863 F.3d at 1279. Thus, neither cohtror the “authority to control” the
hazardous substance are eletseaf arranger liability as set forth in this Circuit.
Chevron Mining, InG.863 F.3d at 1283.Accordingly, the Courwill not grant ER’s
Motions to Dismis®ased on this argument.

For the above reasons, the Court conclutlas both Plaintiffshave sufficiently
alleged that ER is liable as an arranger pamsto Section 9607(a)(3), and the Court will
not grant dismissal of their ctas that ER is an arranger.

iii. CERCLA Transporter Liability

Section 9607(a)(4) holds liable as angporter “any person who accepts or

accepted any hazardous substances for toaingp disposal or treatment facilities,

® Further, inChevron Mining the Court acknowledged that a party made an argument
based on actual control, however, the Coultrebt adopt the test because the issue was
not squarely before the Cour@hevron Mining Ing.863 F.3d at 1283.
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Incineration vessels or sites selected by querson, from which there is a release, or a
threatened release which causes the inooereof response costs, of a hazardous
substance.” “The terms ‘transport’ or ‘transportation’ meang the movement of a
hazardous substance by anydepincluding a hazardous ligupipeline facility.” 42
U.S.C. § 9601(26). Iinited States v. Hardag®85 F.2d 1427, 1435 (10th Cir. 1993),
our Tenth Circuit held that, tbe a transporter, the party minstve selected the site of
disposal or treatmentOther courts have reached the same conclustéee, e.g., B.F.
Goodrich v. BetkoskQ9 F.3d 505, 520-2¢2d Cir. 1996) (collecting casesgbrogated
on other grounds bynited States v. Bestfoqds24 U.S. 51 (1998)fippins Inc. v. USX
Corp, 37 F.3d 87, 93-94 (3d Cir. 1994)nited States v. W. Processing Co56 F.
Supp. 1416, 1419-20 (W.D. Wla. 1991). In so ewluding, the Court inWestern
Processingfirst reviewed CERCLA's legislativénistory and EPA’'s commentary, and,
based on this review, explained the ratiorfalethe site selectioprovision in Section
9607(a)(4):

[T]ransporters have a limited role the activity sumunding hazardous

substances. They neither create neatithe material, but are responsible

for its safe carriage beten the point wherit is generated and where it is

left for disposal or treatment. If theansporter does not select the delivery

site, the transporter’s naection with the materiak the most attenuated

among potentially responsible partids.the transporter does select the

delivery site, the transporter’s rddecomes a less passive one. As one who

actively selected a disposal siteg tlransporter may more equitably be

subject to liability.

Id. at 1420.
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Our Tenth Circuit hasot yet “define[d] the outer lifts of transporter liability” or
determined whether, as some other coune lmnsidered, transporter “liability may be
imposed if the transporter at least actively pgrétes in or assists ithe site selection.”
SeeUnited States v. Hardager50 F. Supp. 1444, 1459 (W.D. Okla 1990);see
Tippins, Inc, 37 F.3d at 94-95 (holdingdh“a person is liable astransporter not only if
it ultimately selects the disposal facility, baillso when it actively participates in the
disposal decision to the extent of havimgd substantial input into which facility was
ultimately chosen”).

ER argues that it is not liable as a tyaoger because Plaintiffs’ allegations are

conclusory and because “trgporter liability is predicad on site selection by the
transporter,” quotingHardage [Doc. 33, p. 12; Doc. 109. 11] ER argues that the
selection of the Gold King M as a reclamation siteantred prior to ER’s contraCt
and that Plaintiffs fail to mak&ny allegation that ER wasvolved in siting or selecting
the ponds or treatment flaties.” [Doc. 33, p. 12accordDoc. 102, p. 11]

Neither New Mexico nor Navajdation dispute ER’s reading dflardage as
requiring the transporter to have selectedsitefor disposal. [Dc. 58, pp. 11-12; Doc.
115, p. 11] Instead, New Mexico arguesttlits allegations are sufficient to plead

transporter liability. Specifically, New Mexiaefers to the followig allegations (in the

original complaint): 1) tht “ER ‘accepted hazardousibstances from the mines for

101t is not the selection of the reclamatisite, but the selection of the treatment or
disposal site that is relevantttee question of transporter liability.
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transport and disposahcluding to settling ponds and othfacilities, and releases from
those facilities occurred.” (Compl. 8 103);” 2)REdug a channel on ¢right side of the
berm and positioned planks so that water ftgvrom the adit could be directed to the
drainage channel that DRMS had previousitalled.” (Compl. § 86);” and 3) that “ER
participated in operations involving the tiea&nt and disposal process, which included
transporting mine water from Gold King &ettling ponds and othdacilities. (Compl.

1 81).” [Doc. 58, pp. 11-12Navajo Nation, on the othésand, argues that: “ER ‘knew
that, in the event of a blowout, highly cantinated water . . . dhe Gold King Mine
would make its way from Cement Creek dowenthe Animas ah San Juan Rivers,

m

crossing through the Navajo &=vation.” [Doc. 115, pll (quoting its original
Complaint)] These allegationdo not identify the party oparties who selected the
treatment site — the settlement pond whbo participated in the site selection.
However,Plaintiffs’ Proposed Amended Complairissibmitted after briefing was
completed on thélotion to Dismisy contain additional alleg@ns concerning whether
ER selected the site of disposal treatment of the waste watér. Navajo Nation’s

Proposed Amended Complattscusses the 2014 Task Qraéich “sought a work plan

from Environmental Restoration,” and which:

1 If the Proposed Amended Complairdsrrect the pleading defency in the original
Complaints then the amendments are not futighich weighs infavor of granting
Plaintiffs leave to amend the€€omplaints See Jefferson Cty. Sch. Dist. No. R-1 v.
Moody's Investor's Servs., Ind75 F.3d 848, 8 (10th Cir. 1999). Such leave should
be freely given.Id.; cf. Igbal 556 U.S. at 687 (remandirig the Court of Appeals to
determine whether it was appropeido remand to allow the respondent to seek leave to
amend his deficient complaint).
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required the construction of a “t@orary water retention and sludge

management pond” that would be usedmanage impounded mine water

and base flows and metal precipitatadge from the mine workings.” It

required Environmental Restoration ‘{p]rovide for appropriate removal

of contamination . . . inconsultation with the OSC” and “appropriate

disposal and transportation of etintaminated dels . . . .”

[Doc. 141-1, 11 67, 71] Navajo Nation aldkeges that, after the ifad attempt in 2014

to begin the excavation, EPA draftedreport acknowledging the need for larger
settlement ponds and the paeation of additional watemanagement and treatment
mechanisms. [Doc. 141-1, Y]8F hereafter, Harrison Western, a sub-contractor selected
by ER, prepared a revisedaaxation plan, and, usingishplan, ER submitted a new
“Action/Work Plan,” which was approved byghEPA. [Doc. 141-1, 1 88] The Navajo
Nation alleges:

The Action/Work Plan also indicatatiat the work aiGold King would

include “directing mine discharge [fro@old King] to the pond at the Red

and Bonita work site” and “establishing a water treatment system.” After

portal reconstruction was complet&R and other contractors would

“[rleturn [the] flow” of acid mine draiage to its “original path” and then

construct a flume and measuring stafias directed by SEPA personnel.
[Doc. 141-1,  89]

Among its new allegations, New Mexicpleads: “EPA OSC Steve Way,
Colorado DRMS officials,and employees of Environmih Restoration, Weston
Solutions, and Harrison Westeinspected the Level 7 adind determined that the
drainage would requirarger settling ponds and additioiedatment.” [Doc. 86-1, | 83]
Subsequently, in May d2015, ER submitted mew draft work plan.[Doc. 86-1, § 90]

Then, in June or July of 2015, “EPA, Erammmental Restoration, Weston Solutions and
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Harrison Western visited the Golking Mine several times tassess site conditions and
drainage flows [and] . . . discussed a plamgtall a sump basin toeat water that would
be pumped out of the mine during the aditasation work.” [Doc. 86-1, 1 91] Then the
“EPA and its contractors . . . started donsting a water management and treatment
system.” [Doc. 86-1, 1 92]

Given that the Court must construe thlegations in the light most favorable to
Plaintiffs, the Court concludes that, in th@iroposed Amended Complaintsoth New
Mexico and the Navajo Nation have nmi@tombly’snotice pleading requirement to allege
more than “a formulaic recitation of the elengrwith regard to ER’s selection of the
site, or participation in the selection of theesfor the treatment of the waste water. It is
a reasonable inference that, by’ &Rarticipation in the meetgs concerning the need for
additional treatment and by ERrole in preparing reportand draft work plans, ER
participated in the selection of the site @her the temporary water treatment site or the
Red and Bonita treatment basin.

For the foregoing reasons, the Court deiiBss motions to dismiss the claims of
New Mexico and the Navajo Nation f&ZERCLA liability basd on ER’s alleged
transporter status.

C. Injunctive Relief

On July 28, 2017, this Court asked faold#@ional briefing and evidence regarding
“the scope of the EPA’s removal action” inder for the Court to be able to determine

whether the EPA’s response action precludesesof Plaintiffs’ claims or some of the
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relief requested by Plaintiffs[Doc. 164, p. 3] Based aime Court’s order, the parties
voluntarily exchanged some discovery. [Dd&7] However, recently a discovery
dispute arose between the parties [Doc. 18#Af thus, at this time, briefing on the
jurisdictional issugemains incomplete.

Accordingly, the Court does not addressthis time the following arguments by
ER which are related to the jurisdictionabue: New Mexico’s request for injunctive
relief under RCRA is barred because theAHRas commenced a removal action under
CERCLA § 104 [Doc. 33, pp. 12-14]; Navaiation’s request fomjunctive relief to
“abate the nuisance and cure the trespassnvitiie Nation” are barred because “the EPA
has begun removal efforts at Gold Kinfpoc. 102, pp. 11-13]; and New Mexico’s
“claim[] for an order requiringeR to ‘abate the nuisance and cure the trespass’ would
interfere with the EPA’songoing removal action andherefore, is barred under
CERCLA.” [Doc. 33, p. 14]

D. Preemption of State Tort Claims

CERCLA contains two saving clauses. Thst states: “Nothing in this chapter
shall be construed or interpreted as pngtamy any State from imposing any additional
liability or requirements with respect to thdea@se of hazardous sudsces within such
State.” 42 U.S.C. § 961d), The second states:

Nothing in this chapter siil affect or modify inany way the obligations or

liabilities of any person under othdfederal or State law, including

common law, with respect to releasefs hazardous sutences or other

pollutants or contaminants. The proweiss of this chapter shall not be
considered, interpreted, or cémed in any way as reflecting a
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determination, in part owhole, of policy regandg the inapplicability of
strict liability, or strictliability doctrines, to dtvities relating to hazardous
substances, pollutants, or contaamts or othesuch activities.

42 U.S.C.A. § 9652(d).

In New Mexico v. General Electric Compam67 F.3d 1223, 1247 (10th Cir.

2006), our Tenth Circuit held that:

CERCLA’'s comprehensive NRD [na@l resource damage] scheme
preempts any state remedy designed to achieve something other than the
restoration, replacement, or acquisitmiithe equivalent of a contaminated
natural resource. We reach thisnclusion notwithstanding CERCLA’s
saving clauses because we do not beli€ongress intended to undermine
CERCLA's carefully crafted NRD sche through these saving clauses.

Id. The Court went on:

This is not to say the State’s publiciisance and negligence theories of
recovery are completely preempted iewiof the ongoing remediation. . . .
We need not go that far. Ratheretihemedy the State seeks to obtain
through such causes of action-anastricted award of money damages-
cannot withstand CERCLA’'somprehensive NRD schem8ee Bedford
Affiliates v. Sills 156 F.3d 416, 426-27 (2drCiL998) (holding CERCLA's
contribution scheme preempted stdéev remedies of restitution and
indemnification);In re Reading Cq 115 F.3d 1111, 117-21 (3d Cir. 1997)
(same). An interpretationf the saving clauses that preserved the State’s
NRD claim for money damages in itaginal form would seriously disrupt
CERCLA's principle aim otleaning up hazardous waste.

Id. at 1247-48 @otnote omitted}?

2 The Court, quoting the district court,steibed the State’s damage demand as follows:

As of January 2004, the dhtiffs demand over $2 billion dollars in cash

compensation, including $609,000,000tlaes cost of water rights to nearly

a quarter-million acre-feet of potablater that likely will never be

purchased, and up ®609,000,00Gor the construction of a 289,500 acre-

foot “replacement” surface storage reservoir that likely will never be built.
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Based onGeneral Electric Cq.ER argues that Plaintiffs’ state law claims for

relief should be dismissed or the damages clainoaild be stricken. With regard to the

Navajo Nation’s state law tort causes of action:

[Doc.

Contrary to the Tenth @iuit's express holding iflew Mexicdv. General
Electric Co] . . . Plaintiff seek€ompensation for a host of damages that it
Is not entitled to in the Tenth Circuguch as stigma damages and loss of
tax and business revenue. (Compl. I 9hus, Plaintiff's state law Claims
for Relief should be dismsgd or, in the alternativélaintiff’'s claims for
unrestricted monetary damages should be stricken.

102, pp. 13-14] LikewiséeER argues, with regard tddew Mexico’s state law tort

causes of action:

Plaintiff is not entitled to an unrested award of money for natural
resource damages under state la@erjeral Electric Cq. 467 F.3d at
1257], and its state law Claims for IR€ should be disnissed or, in the
alternative, Plaintiffs claims for unrestricted “compensatory,
consequential, and punitiverdages” should be stricken.

[Doc. 33, p. 14] Pursuant to its tataims, New Mexico seeks against ER (and other

Defendants) compensatory, tiegionary, and punitive damageas well as attorneys’

fees.

[Doc. 86-1, 11 9, 199, 209, 210] dddition, specifically regarding its public

nuisance claim, New Mexico alleges: “N&dexico has suffered sgial injuries, which

the public as a whole does not share. Newibtehas and will catmue to suffer lost

economic activity, tax revenues, and stigmatamages arising from these releases.”

[Doc.

86-1, 1179] Navajo Nation seeksr&xover compensatory, consequential, and

punitive damages, as well agaaneys’ fees, costs, andpenses. [Doc. 141-1, pp. 58-

Gen. Elec. C9.467 F.3d at 1251 n.24 (interrplotation marks and citation omitted).
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59] Navajo Nation further refe to lost business revenussd stigma damages (pursuant
to its public nuisance claim) [Doc. 14141L201], and damages based on the interference
with Navajo Nation’'s use ofthe land for “wagr supply, irrigation needs, [and]
recreational uses” (pursuant to its jatie nuisance claim) [Doc. 141-1, § 207].

The Court in General Electric Corefused to conclude that the State of New
Mexico’s “public nuisance ah negligence theories ofecovery are completely
preempted.”ld. at 1247-48. Based on this holditige Court concludes that dismissal of
Plaintiffs’ state law tort claimss not appropriate, as there is no authority for concluding
that theclaims are preempted.ld. Further, the Court denighe motion to strike the
damages at this earlyagfe in the proceedingSee Butler v. Pollard482 F. Supp. 847,
852 (E.D. Okla. 1979) (overing a motion to strike request for punitive damages;
concluding that the defendant had “not coweurh the Court that the material he wishes
stricken is redundant, immai&, impertinent or scandalogisand that the claim, if
improper, would be “rewved at the time of the pretrial conference or not admitted in
evidence at the trial”)see also Phillips MachCo. v. LeBlond, In¢.494 F. Supp. 318,
321 (N.D. Okla. 1980) (f]f there is any question of fadr law raised by the defense, a
motion to strike is improper and the issue nhestecided later on the merits when more
information is available.”). InGeneral Electri¢ the district court's decision that the
State’'s damages claims were preemptgas made on summary judgment, after
significant factual development (and narrowofghe damages requests by the Plaintiff),

and after argument at an extéied pretrial conferenceGen. Elec. C9.467 F.3d at 1236-
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38. Evidence before the court includedidewce pertaining to several bases for
computing damages, as well as the remediation efforts which had occurred and were
ongoing. Id. at 1237-38. The district court wasl@lbo compare the damage theories to
the relief obtained through @¢hremediation process.d. Further, certain damages
requests were dismissed for the failure of tlaintiff to submit evidentiary support,
rather than on thgrounds that the relief was preemptdd. at 1238. In this case, the
Court is unable to condudhe same analysis withodactual development and the
development of the theories supporting tteemages claims. Thus, the Court cannot
determine that the requests amdundant, immaterial, impertmt, or scandalous.” Fed.
R. Civ. P. 12(f). Accordingi, the Court exercises itssdretion to deny the request
without prejudice until the ls&s for the damages has been factual developegee
Sterling Consulting Corp. v. @dit Managers Ass’'n of CaRk52 F. App’'x 915, 917 (10th
Cir. 2007) (unpublished decision) (reviewing noatito strike for an abuse of discretion).

E. Government Contractor Defense

ER argues that it is shielded frorability from the Plainffs’ state law claim¥
under the “government contractor defense.’0o¢D33, p. 14; Doc. 102, p. 14] The Court

first considers whether the government cariva defense can be raised in a motion to

13 New Mexico’s state law claims are: pigbhuisance, trespass, and “negligence and
gross negligence” (New Mexicofgth, sixth, and seventh causes of action, respectively).
[Doc. 1, 11 138-178; Doc. 86-11 164-210] Navajo Nation’s state law claims are:
negligence, gross negligence, trespass, public nuisance, and private nuisance (Navajo
Nation’s third, fourth, fifth, sixth, and sewth claims, respectively [16-CV-931, Doc.
1, 11 142-178; Doc. 141-1, 11 172- 210]
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dismiss, and, if so, the Court then addregke standard by which the Court must review
the claim.

I Standard of Review

New Mexico argues that the governmeuntractor defense is an “affirmative
defense that ER must assarnd prove by a preponderancetioé evidence.” [Doc. 58,
pp. 17-18] Navajo Nation argues that, beeatlss is a motion to dismiss, grounds for
dismissal based on the government contradédense must appear plainly on the face of
the complaint. [Doc. 115, 4] ER argues that “[a]s with any affirmative defense, the
[government contractor defense] warrants dismissal if the factual prerequisites are set
forth in the Complaint and matters subject to judicial motes they are in this case.”
[Doc. 120, p. 8]

The Court observes that the law is nottigalarly clear as to whether it is
appropriate to grant sinissal, on a Rule 12(b)(6) motidrgased on either the government
contractor defense or the discretionarpdiion exception to liability under the Federal
Tort Claims Act (application ofvhich is a predicate topplication of the government
contractor defense)Compare Howard Routh &ons v. United State668 F.2d 454,
455-59 (10th Cir. 1981) (revergirdismissal on Rule 12(b)(6hotion of claims against
United States and its contractors for dgmato real property, concluding that
“determination of whether or h@ given act by the United&es is discretionary, and so
excluded from coverage under the Federal Tdatms Act is very much a factual issue,

depending upon evidentiary circumstasmgeesent in each individual caseVith Bell v.
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United States127 F.3d 1226, 28-29 (10th Cir. 1997) (tréiag a Rule 12(b)(1) motion
to dismiss for lack of jurisdiction basemh application of the discretionary function
exception to the waiver admmunity as a motion for summary judgment because the
jurisdictional issues were intertmed with the merits of the casand with Ackerson v.
Bean Dredging, LLC 589 F.3d 196, 204, 208 (5t@ir. 2009) (affirming grant of
judgment on the pleadings der Rule 12(c) to contractors based on “government-
contractor immunity” but concluding thapglication of the defense did not deny the
court of subject-matter jurisdiction).

Nonetheless, both the NgwaNation and ER suggestat the Court apply the
following standard:

Under Rule 12(b), F.R.CiRP., a defendant may raise an affirmative defense

by a motion to dismiss for the failure state a claim. If the defense appears

plainly on the face of #h complaint itself, the mottomay be disposed of

under this rule. But, ithe affirmative defense lsased upon matters outside

the complaint, and is raised by atima under Rule 12(h then the court

must consider the motion as one smmary judgment under Rule 56 in

order to consider evidentiary matterssidé the complaint. And, then, only

if there is no genuine issue of fact asthe affirmative defense, can the

court sustain the motion to dismiss.
Miller v. Shell Oil Co, 345 F.2d 891, 893 (10th Cir. 1965The Court notes that, when

Miller's “plainly on the face of theomplaint” test is appliedt is generally applied to the

defense of the statute of limitatioti's.Nonetheless, even thgiu it may oversimplify the

14 “The defense of limitations is the affiative defense that is most likely to be
established by the uncontrovertiadts in the complaint."Serna v. WebsteNo. CV 17-
0020 JB/WPL, 2017 WL 4386359, 17 (D.N.M. Sept. 30, 2017gppeal docketed\o.
17-2177 (10th Cir. Oct. 10, 2017).
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iIssue to simply hold #t this standard can be applieo the government contractor
defense, the Court will do so, in part becawsen if it applies this standard, ER is not
entitled to dismissal on the gnods of the government conttar defense based on the
facts as alleged.

. Government Contractor Defense -Boyle and Yearsley

The government contractor defense vda$ined by the United States Supreme
Court inBoyle v. United Tehnologies Corp.487 U.S. 500, 509-12 (1988). The defense
grew out of the holding irYearsley v. W.A. Ross Constr. C809 U.S. 18 (1940), in
which the petitioners, who owddand along the Missouri Rivesued contractors for

building dikes and who, “using large boatghapaddles and pumgse produce artificial

The statute of limitations defense is umaisin that, as previously indicated,
its effectiveness may well appear on thee of the complaint. Most of the
affirmative defenses referred to in R@¢) are less self-evident, however,
and usually do not give rise to raotion addressed to the viability or
sufficiency of the complaint. For exge, the defense of laches, although
similar to a limitations defense, inwals more than the mere lapse of time
and depends largely uponesiions of fact. Thus, @mplaint seldom will
disclose undisputed facts clearly dédighing the defense of laches and a
motion to dismiss generally is not aefid vehicle for raising the issue,
although some districtotirts have permitted a challge to be made in this
fashion. As is true of most of énRule 8(c) affirmative defenses, the
summary judgment motion or trial abetter vehicles for determining the
propriety of the defense.

5 Charles Alan Wright, ArthuR. Miller, Mary Kay Kane, ABenjamin Spencer, Richard
L. Marcus & AdamN. Steinmanf-ederal Practice & Procedure: Civg 1277, at 643 (3d
ed. 2016) (footnotes omitted). This Court bislithat, as with the defense of laches, a
Rule 12(b)(6) motion is geraly not the most “useful vehicle” for addressing the
government contractor defense givee thctual issues the defense presents.
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erosion, had washed away part of petitioners’ land.” Id. at 19. However, the
contractors had done $pursuant to a contract witthe United States Government, and
under the direction of the Secretary of Wad @he supervision of the Chief of Engineers
of the United States.'ld. Under those facts, the Suprer@ourt extended the immunity
from suit which protects the lWtad States Government to contractors performing work
“authorized and directed by the @wnment of the United States.ld. However,
Yearsleyleft the limits of the defense ill-6eed. Forty-eight years later, Boyle the
Court named the defense and addeteria for its application.Boyle 487 U.S. at 504-
513

In Boyle the plaintiff asserted that a maity contractor was liable for damages
caused by an alleged desigriese in a helicopter emergency escape systimat 502-
03. The Court began its analyby considering whether fed law preempted state law,
and, while recognizing thahere was not express preemption, the Court nonetheless
determined that the case presented an msueh involved ‘Uniquely federal interests.”
Id. at 504. The uniquely federal interegiresented by the case included contract
obligations to the United States and “theilcliability of federal officials for actions

taken in the course of their dutyld. at 504-05. The Court st that “the reasons for

> Some Courts have considerBdyle to be analyticly distinct from Yearsley thus
concluding that each case considers a different defense, while other courts consider
Yearsleyto be “merely the progenitor of government contractor defenseRichland-
Lexington Airport Distv. Atlas Props., In¢.854 F. Supp. 400, 421 n.14 (D.S.C. 1994)
(internal quotation marks and citatior@mitted) (collecting cases and discussing
reasoning). This Court finds the latter view persuasive.
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considering these closely related areas to benidfuely federal’ inteest apply as well to
the civil liabilities arising oubf the performance of fedérarocurement contracts.1d.

at 505-06. The Court noted that it had,Yiearsley,recognized a federal interest in
governing civil liability for performance carcts, and the Court concluded that there
was no basis for distinction in the case of procurement contrddtsat 506 (citing
Yearsley309 U.S. 18).

After concluding that the case involved megtef uniquely federal interests, the
Court held that this conclusiahd not “end the inquiry,” and stated that, before the Court
could find the displacement ofasé law, it must find thatither “a significant conflict
exists between an identifiable federal policyrderest and the operation of state law, . . .
or the application of state law would frustrate specific objectives of federal legislation.”
Id. at 507 (internal brackets, quotation mar&sgd citations omitted). The Court stated
that, in the case before it, th&ate-imposed duty of care thatthe asserted basis of the
contractor’s liability . . . is precisely contyato the duty impose by the Government
contract.” Id. at 509. Nonetheless, the Court stated tfe]ven in this sort of situation, it
would be unreasonable to say that thereviegs$ a significant conflict between the state
law and a federal polc or interest.” Id. (internal quotation marks omitted).
Accordingly, the Court sougta basis for defining “the outlines[] significant conflict
between federal interests and state law endbntext of Government procurement,” and

determined that a suitable test existed & discretionary function test, which sets forth
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an exception from liability under ¢éhFederal Tort Claims Actd.at 511 (citing 28 U.S.C.
§ 2680(a)).
The discretionary function eeption to liability for tot claims applies to

[a]lny claim based upon an act or omission of an employee of the
Government . . . based upon the exarar performance or the failure to
exercise or perform a discretionary ftino or duty on theart of a federal
agency or an employee of the Goveent, whether or not the discretion
involved be abused.

28 U.S.C. 8§ 2680(a). Applying ¢hdiscretionary function test iBoyle the Court set
forth the analysis applicable to determinimbether a contractor is liable for work done
for the federal government — specific to tmntext of liability for a design defect in
equipment built pursuant to a procusmamhcontract for military equipment:

Liability for design defects in ilitary equipment cannot be imposed,
pursuant to state law, when (1l)etlUnited States approved reasonably
precise specifications; (2) the equiprheanformed to those specifications;
and (3) the supplier warngtle United States abotite dangers in the use
of the equipment that were known tiee supplier but not to the United
States. The first two of these conditioassure that theuit is within the
area where the policy of the “disciatary function” would be frustrated—
l.e., they assure that the design teatin question was considered by a
Government officer, and not merelyy the contractor itself. The third
condition is necessary becauseits absence, the disggement of state tort
law would create some incentive rfdhe manufacture to withhold
knowledge of risks, since convegirnthat knowledge might disrupt the
contract but withholding #vould produce no liability.

Id. at 512.

iii. Application of the Government Contractor Defense to EPA Contracts
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SinceBoyle our Tenth Circuit has cited the easeveral times, but none of those
cases address the applicability o tjovernment contractor defertfS8eHowever, courts
which have considered how broadpyle reaches have reached varying results. New
Mexico argues that certain courts havéused to apply the ayernment contractor
defense beyond the context of military contraét§Doc. 58, p. 18]

This Court is persuade by the reasonwfgcourts which have held that the
language of and prciples behindBoyle itself suggest that it isot limited to military
contracts. For example, iAndrews the Court considered the split in authority and
determined that “[tlhe govemmental interests identified iBoyle as the basis for the
contractor defense are equally applicaltiée military and non-military contracts.”
Andrews 936 F. Supp. at 829-38ge also Carley v. Wheeled Coa®®1 F.2d 1117,
1120 (3d Cir. 1993) (holding th&8oyle'srationale “is equally applicable to military and
nonmilitary contractors”)Gadsden Indus. Park, LLC v. United Stai@adsden]l, 111
F. Supp. 3d 1218, 1227-28 @ Ala. 2015) (analyzing whether the government

contractor defense protected an EPA cattrafrom immunity for actions taken during

18 See, e.gUnited States v. Supreme Court of New Mex889 F.3d 888, 918 n.18 (10th
Cir. 2016) (citingBoyle for the test governing whethéederal common law preempts
state law);Helfrich v. Blue Cros#& Blue Shield Ass’n804 F.3d 10901092, 1098 (10th
Cir. 2015) (holding that fedal health plan provision pempted state antisubrogation
law); Ayala v. United State®80 F.2d 1342, 1349 (10th Cir992) (holding that decision
by federal mine safety inspector washnical and not discretionary).
" New Mexico citesAndrews v. Unisys Corp936 F.Supp. 821, 830 (W.D. Okla. 1996)
as citing cases demonstragithe split of authority Andrewsdoes collect such cases, and,
after considering them, the Cotneld: “This Court does natterpret that language from
theBoyleopinion as limiting the defeago military contractors.’ld. at 829.
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CERCLA clean-up; surveying ¢hauthority; and concluding dh “[m]ultiple courts have
applied Boyle’s reasoning outside the military contextRichland-Lexington Airport
Dist., 854 F. Supp. at 421-22 (analyzing etler the government contractor defense
protected EPA contractor for work dormursuant to performance contract under
CERCLA).

A few courts have considered whethez ftovernment contramt defense applies
to contractors performing environmental clean-up activities for various governmental
entities. For example, iRichland-Lexington Airport Distrigtthe Court applie@oylein
granting summary judgment to an EPA cantor that conducted clean-up activities
which allegedly cotaminated the plainfis adjacent property. Richland-Lexington
Airport Dist., 854 F. Supp. at 419-24. The Courtinnre World Trade Center Disaster
Site Litigation 456 F. Supp. 2d 52663-66 (S.D.N.Y. 2006), eded summary judgment
based on the government cauior defense to contractorvaived in theclean-up of the
2001 World Trade Center site. Therein, @murt described the oiiigof the government
contract defense as follows:

The practicalities of modern governanve led courts, over the past sixty

years, to extend the immunity tradnally afforded to the federal

government for actions taken in furthace of its government functions to

private entities hired to facilitate ghgovernment in the implementation of

its programs and goalSee Yearsley v. W.A. Ross Const. 80, U.S. 18,

60 S.Ct. 413, 84 L.Ed. 554 (1940).€ébxtension of such immunity stems

from the premise that, “[t] insulate the United States from its discretionary

decisions, but not to do likewise et the United States enters into

contracts with others to execute thaél of the United Sates ‘makes little

sense.”Richland-Lexington Airport Distct v. Atlas Properties, Inc854
F.Supp. 400 (D.S.C.1994¢yoting Boyle v. United Techs. Cqrg87 U.S.
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500, 511-512, 108 S.Ct. 2510, 11Q.Ed.2d 442 (1988)). Indeed, the

primary purpose of the defense “is poevent the contractor from being

held liable when the government is actually at fault” but is otherwise

immune from liability.Trevino v. General Dynamics Cor865 F.2d 1474,

1478 (5th Cir. 1989).
Id.at 560. Finally, inGadsden ,| the Court denied summary judgment to contractors
employed by the EPA to remediate certaidustrial property, where the contractors
argued that they were entitled to the government contractor defense for allegedly burying
and selling certain railroad trackw lines owned byhe plaintiff. Gadsden,|111 F.
Supp. 3d at 12222, 1231.

Gadsden loutlined Boyle's test in the context of an EPA response action, as
follows:

To establish the government comt& defense, [contractors] must

demonstrate that (1) EPA had a unigyleféderal interest; (2) a significant

conflict exists between the state landahat interest; and (3) their actions

were withinBoyle’s “scope of displacementSee Boyle487 U.S. at 504—
13,108 S.Ct. 2510.

Gadsden 1111 F. Supp. 3d at 122870 determine whether sagnificant conflict exists
between state law and the unityuederal interests, the Court applies the discretionary
function exception to the FTCAd. Thus, the Court first considers whether

a federal statute, regulation, or polisgecifically prescribes a course of

action for [a government] employee to follow. . . . If no prescribed course

of action exists, then the court mustatenine whether that judgment is of

the kind that the discretionary furamn exception was designed to shie&d

those based on considerations of public policy.

Id. at 1229 (internal quotation marks omitted) (quotBeykovitz by Berkovitz v. United

States 486 U.S. 531, 536-37 (1988)). “Thyovernment actorrather than . . . the
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contractors must have exercised the discretiond. Finally, to detemine whether the
action is within the sape of displaced action, the crattor “must show that (1) EPA
approved reasonably preciseeah-up procedures; (2) [thmontractor] followed those
procedures; and (3) [the coattor] revealed to EPA armjangers regarding the cleanup
activity unknown to EPA.”Id. at 1230.

iv.  The Government Contractor Ddense Applied to this Case

In this case, both Plaintiffs argue tlthé government contractor defense does not
apply to protect ER. Both Plaintiffs argueathEPA has no uniquely federal interest and
that no significant conflict existsetween the state tort claimad EPA’s interests. [Doc.
58, pp. 19-20; Doc. 115, pp. %] Both Plaintiffs further argue that the elements of the
discretionary function exception test are not,nigough they relyon somewhat varying
rationales. [Doc. 58, pp. 21-2Poc. 115, pp. 16-20] Finallyooth Plaintiffs argue that
ER did not comply witithe specifications given to it byeghEPA. [Doc. 58, p. 20; Doc.
115, pp. 20-21] The Court addhses these argemts in turn.

a. Uniguely Federal Interest

First, the Court must consider whetllee EPA has a uniquely federal interest in
“the civil liabilities arising out of the perforamce of [its response action] contracts” for
environmental response amis authorized by CERCLABoyle 487 U.S. at 505-06. In
Gadsden Ithe Court concluded that “EPA’s remation of the . . . mperty involves a

unique[ly] federal interest in cleanup of apg&rfund site on the national priority list.”
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Gadsden,|111 F. Supp. 3d at 1228. Témme conclusion is warranted h&tePlaintiffs’
arguments to the contrary are not persuasiv@art because neither Plaintiff correctly
identifies the uniquely federal interest. NBexico argues that the EPA has no uniquely
federal interest in ER’s nagent conduct. [Doc. 5&. 19] Navajo Nation argues that its
Complaint did not allege amybligation by the EPA, and therefore “ER has not met its

burden to show how the Complaint pleads a unygiezleral interest on the EPA’s part.”

18 Congress addressed response action aotréiability in 1986 when it enacted the
Superfund Amendments ande&uthorization Act of 1986, commonly referred to as
SARA, which included a provision titled “Rgsnse Action Contracts.” Pub. Law 99-
499, § 119. This provision, codified 42 U.S.C. § 9619, addsses the “Liability of
response action contractors.” AccordingBgngress itself identified a uniquely federal
interest in response action contractobility (two years before the Supreme Court
judicially created the governmecontractor defense Boyle.

Section 9619 states that “aspmnse action contractoritv respect to any release
or threatened release of a hazardous sutxstanpollutant or contaminant” is not liable
under CERCLA “or under any other Federal’ldor damages “which result[] from such
release or threatened release,” unless thagsel&s caused by couct of the response
action contractor whicls negligent, grossiyegligent, or whickconstitutes intentional
misconduct.” Section 9619(a)(1), (2). The provision also states:

The President may agrde hold harmless anthdemnify any response
action contractor meeting the requirms of this subsection against any
liability (including the expenses dtigation or settlementfor negligence
arising out of the cordictor’'s performance in oging out response action
activities under this subchapter, unlsssh liability wascaused by conduct
of the contractor which was gsly negligent orwhich constituted
intentional misconduct.

Section 9619(c)(1). The law spells out speaifrcumstances under which the President
may indemnify a response action contractat #re requirements of an indemnification
agreement, including that dh‘response actionoatractor has made diligent efforts to
obtain insurance coverage from non-Fedeaalrses to cover such liability.” Section
9619(c)(4)(b).
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[Doc. 115, pp. 15-16] The @a is not persuaded by PIl&ifs’ characterization of the
inquiry. The EPA has a uniqgyefederal interest concerning the liability of its response
action contractors that perform response actmmsuant to CERCLAas occurred in this
case.

b. Significant Conflict Between State Waand Uniquely Federal Interest

The Court must next consider whethesignificant conflict eists between state
law and the EPA’s uniquely federal interestaésponse action contractor liability. As set
forth in footnote 18, Sectio®919 specifically addresses the “[l]iability of response action
contractors.” No party has analyzed whetifes provision demonstrates that there is or
Is not a significant conflict between state e and the uniquely teral interest of the
liability pursuant to the EPA’ response action contratls.Without such briefing, the
Court is not prepared, at this juncturehtdd that there is such a conflict.

It remains unclear whether the Supre@®eurt would conclude that Congress'’s
express provisions governimgsponse action contractor libty in Section 9619 obviates
the need for application of théiscretionary function test iorder to decide whether or

not a conflict exists between state law andiniquely federal interest. Because it is

% There is little authority on this issue, howeverAmtreco, Inc. v. O.H. Materials, Inc.
802 F. Supp. 443, 446 (M.[ka. 1992), the Court relied @ection 9619 in determining
that a contractor was not immune from lialjilfor state and common law torts. While
the Court in Amtreco considered Section 9619 in applyin¢garsleyalone (having
determined thaBoyle only applied to product liabilitgases), the Court observed that,
pursuant Section 9619, “the gomenent, at its option, may indemnify a response action
contractor against any liabilityor negligence asing out of theperformance of the
cleanup contract[, which] indicates that ttetationship between the United States and
[the contractor] is not onef principal/agent.”ld. at 445-46.
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unclear whether the test shdube applied, and given th#te parties focused on the
discretionary function test, theoGrt will conduct the analysis.

1. The Discretionary Function Test

The first step in applying the discratiary function test igo ask whether “a
federal statute, regulation, policy specifically prescribes course of action for [the
government] employee to follow,” and,nbt, whether the act is discretionar@adsden
[, 111 F. Supp. 3d at 1229{ernal quotation marks andtations omitted). “[T]he
government actorrather than . . . theontractors must have exercised discretionld.

1113

Discretionary acts are those “segtible to policy analysis.””Daigle v. Shell Oil Cq.
972 F.2d 1527, 1538 (10th Cir. 1992) (quotlagited States v. Gaubed99 U.S. 315,
325 (1991)). The purpose of the discretiorfamyction exception is to “prevent judicial
‘second guessing’ of legislative and adistrative decisions grounded in social,
economic, and political pol§¢ through tort suits. Berkovitz 486 U.S. at 536-37
(quotingUnited States v. S.A. [pnesa de Viacao Aerea Ri&randense (Varig Airlines)
467 U.S. 797, 814 (1984))Accordingly, whee a governmental employee must use
judgment to consider the best course of action, such acts are discretiDadehite v.
United States346 U.S. 15, 34 (1953) (definingiscretion as “the discretion of the
executive or the adminrsttor to act according to one’sdgment of the best course”);
Gaubert 499 U.S. at 325 (recognizing thateevday-to-day management decisions

“regularly require[] judgment as to which afrange of permissible courses is the wisest,”

and thus fall within the discretionaryrfction exception to garnmental liability).
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A. Whether Statutes Specificallydcribed a Course of Action

First, the Court considers whether CERCp#escribed a specific course of action
for EPA employees to followSection 9604 gives the Presidf@rihe authority to respond
to any release or substantial threat ofetease of a hazardous substance into the
environment. In relevant part, it states thahenever there is a release or threatened
release:
[T]he President is authorized tact, consistent with the national
contingency plan, to remove or arrarfge the removal of, and provide for
remedial action relating to suchazardous substance, pollutant, or
contaminant at any time (includings removal from any contaminated
natural resource), or take any otliesponse measure consistent with the
the public health or welfare or the environment.
42 U.S.C. 8§ 9604(a)(1). Thiedion also gives the Presideghe authority to determine
whether a responsible party is qualified donduct a remedial investigation and/or
feasibility study, and if so, to allow suchrpgato do so with gvernment oversightld.
The statute further provides that:
Any removal action undertaken by theeSident under this subsection (or
by any other person referred to in sextb622 of this title) should, to the
extent the President deems practieabcontribute to the efficient
performance of any long term remediation with respect to the release or
threatened release concerned.

Section 9604(b). Congress speamfly vested in the Presidethite authority to take such

action “as he may deem necegsar appropriate” in investigating, monitoring, and

20 As relevant to this case, the Presideregieted his authority tthe EPA by Executive
Orders. 40 C.F.R. § 30m0; 40 C.F.R. § 300.2.
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gathering information “[wlhenever the Pidsnt is authorized to act pursuant to
subsection (a) of this sectidnSection 9604(b)(1). Furthealthough the Rsident must
“consult with the affected Swator States before determining any appropriate remedial
action,” Congress declared that “[tlhe Prestdgmall select remedial actions to carry out
this section in accordar with section 9621 of this titigelating to cleanup standards).”
Section 9604(c)(2), (4). Section 9621 idensifeonsiderations the President shall take
into account when selecting appr@te remedial actions, includingpter alia, “the
persistence, toxicity, mobilityand propensity to bioacswlate of such hazardous
substances and their constituents,” the “pidkmor adverse health effects from human
exposure,” and “long-term maintenancestsd” Section 9621(b)(1)(C), (D), (E).
However, the President is not required to cagrsghrticular factors with more weight or
given a formula for application of the factor Section 9621(b){1 Furthermore, the
President may select a remedy “not apprderfar a preference under this subsection”
and publish an explanation for sugécision. Section 9621(b)(1).

In Daigle, Our Tenth Circuit considered whet actions taken by the Army while
conducting a response awti under 8§ 9621 fell withinthe discretionary function
exception to the FTCA.Daigle, 972 F.2d at 1540-41. The Court held that they did,
reasoning:

How [the Army and other agencies] weoego about containing the spread

of contamination before further dagecould occur while still protecting

public health touched on policy choicest the least of which involved the

“translation” of CERCLA’s general lath and safety provisions into
“concrete plans.’Allen, 816 F.2d at 1427 (McKayl., concurring). This
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type of “translation involve[s] the v essence of social, economic, and
political decisionmaking—the preespolicy choices protected by the
discretionary function exception.ld. The administrator must balance
overall priorities—in this case theeed for a prompt cleanup and the
mandate of safety—with the realitiesf finite resources and funding
considerationsld. (citing Varig Airlines 467 U.S. at 820, 104 S.Ct. at
2767). See alsoThe Law of Hazardous Wastg 12.03[4][a] (discussing
general principles underlying CERCLAcluding promptcleanup of waste
sites, protection of human healdnd the environment). We are not
permitted to “second-guess’ahpolicy determination.
Id. at 1541-42. Other Courts that have od@®d this issue have reached the same
ruling. U.S. Fid. & Guar. Co. v. U.5837 F.2d 116, 123 (3d Cir. 1988¥adsden
Industrial Park, LLC v. United State2017 WL 4387217, *8 (N.D. Ala. 2017)appeal
docketedNo. 17-15325 (11th @iNov. 30, 2017)United States v. Gree3 F. Supp. 2d
203, 222-23 (W.D.N.Y. 1998).
For the reasons set forth Daigle, the Court concludes that CERCLA did not
prescribe a specific course of action for gaament employees to follow in conducting
the response action e Gold King Mine.

B. Whether Reqgulations SpecificaRyescribed a Course of Action

[T]he discretionary function exceptionililnot apply when a federal statute,
regulation, or policy specifically presbes a course of action for an
employee to follow. In tis event, the employee $i@o rightful option but

to adhere to the directive. Anif the employee’s conduct cannot
appropriately be the product of judgnt or choice, then there is no
discretion in the conduct for the disttomary function exception to protect.

Berkovitz 486 U.S. at 536. If such a regulationpolicy mandates a specific course of
action, then the discretionafynction exception to liabilitgloes not apply, and, ergo, ER

cannot demonstrate that tigevernment contract defense plainly applies based on the
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face of theProposed Amended ComplaintBoth Plaintiffs citeto several regulations as
well as instructions by Mr. Way as prebimg a course of action for the federal
employee to follow.

The Court notes that whether or not thesgulations subscribe a course of action
for EPA employees to follow is also the seddjof EPA’s responses in opposition to New
Mexico and Navajo Nation’s motions for leaneamend their complaint. [Doc. 125, pp.
12-18; Doc. 155, pp. 10-24] The Court llees to address those issues in this
Memorandum Opinion and Order For purposes of thiMemorandum Opinion and
Order, the Court assumes without deciding thatdaR establish that at least some of the
regulations or policies do not specifigalprescribe a course of action for EPA
employees. Thus, without deciding as muitte Court proceeds under the assumption
that a significant conflict exists between stae law and the uniquely federal interest in
liability of the response action contractasnducting the response action at the Gold
King Mine.

C. Whether ER’s Actions Fit Withithe Scope of Displaced State Law

Next, the Court must determine whether the immunity fromvehiith the Court is
assuming protects the EPA employees also estenthe EPA’s contractor, ER. In other
words, ER must show thaterfEPA “made [ER] do it” in ater for ER to be protected
from liability. Gadsden,|111 F. Supp. 3d at 1230 (imeat quotation marks and citation
omitted). Boyleenunciated a three-part test to consities issue, however, that test was

worded specifically regandg the product liabilityssue before the Court Boyle Boyle
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487 U.S. at 512.Gadsden Ireworded the test to apply to response action contractors
performing under a contract with the EPA, adisig the test as follows: the contractor
“must show that (1) EPA approved reasdpatrecise clean-up procedures; (2) [the
contractor] followed those predures; and (3) [the conttar] revealed to EPA any
dangers regarding the cleanagtivity unknown to EPA.”Gadsden 111 F. Supp. 3d at
1230. Again, because the government cordragdefense is an affirmative defense, and
because the court is considering EMIstions to DismissER must demonstrate that the
defense plainly applies based on the facts alleged iArtppsed Amended Complaints

1. Reasonably Precigglean-up Procedures

As pleaded, the Court cannot concludat the EPA approved reasonably precise
clean-up procedures, the firsgrerement for establishing th#tte actions fit within the
scope of displaced state law. Plaintifitege that in late Jy 2015, EPA’s on-site
coordinator, Mr. Way, plannegh on-site review of the plarby a Bureaof Reclamation
engineer, which was scheduledotwcur on August4, 2015. [Doc. 84, 1 93; Doc. 141-
1, 1 95] In the interim, K Way went on vacation, biie arranged for another EPA
employee, Mr. Griswold, to supervise the sildle he was away. [@c. 86-1, 1 94; Doc.
141, 11 96-97] Mr. Way sent “specific insttions about the sco@end timing of work at
the Gold King Mine” to M. Griswold and employees &R, Weston Solutions, and
DRMS. [Doc. 86-1, 1 99)0c. 141-1, 1 97]

Without alleging thathey were instructeto do so by Mr.Griswold, Plaintiffs

allege that the crew at the Gold King i did not follow the work plan or the
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instructions given by Mr. Way in his emailDoc. 86-1, § 97; accord. Doc. 141-1, 1 98]
The Proposed Amended Complaintdo not allege that Mr. Griswold gave any
instructions, let alone the substance o¢ ftinstructions. Thus, it is impossible to
determine whether Mr. Griswold gave “reasbly precise” instructions to the créfv.
[Doc. 86-1, 1 97] Instad, New Mexico points to sevemconsistent reports, by various
parties, concerning the cause of the Gold Kifige spill. [Doc. 86-1, 11 102-110] One
peer reviewer stated that the

actual cause of failure was some camalion of issues related to EPA
internal communications, administratieethorities, and/or a break in the
decision path. The [Bureaaf Reclamation] report..did not describe why
a change in EPA field coordinatorsusad the urgency to start digging out
the plug rather than wait for BORctenical input as prescribed the EPA
project leader.

[Doc. 86-1, § 106] Newlexico further alleges:

The federal government’s investigatiooger the past year have failed to
explain the critical decisions and axts that caused ¢hGold King Mine
release. Despite EPA’s repeated agbins of responsibility, EPA has not
been forthcoming with information abt the circumstances leading to the
spill and its documentation of thosefforts. EPA has also ignored
congressional requests and subpoenas for documents and information.

[Doc. 86-1, § 106; accordoc. 141-1, 11 130-131]

21 According to NewMexico’s originalComplaint the Gold King Mine crew’s actions on
August 4 and 5 were “under Mr. Griswold¥rection.” [Doc. 1, § 83] Further, New
Mexico alleged that “Mr. Griswold’s failure tollow Mr. Way'’s directive[] was a recipe
for disaster.” [Doc. 1, § 83] Even sogfie allegations do notdress the substance of
Mr. Griswold’s directions, which wouldbe necessary to determine whether the
instructions were reasonably precise. rther, these allegations, or anything similar
suggesting that Mr. Griswoldave directions contrary to Mr. Way'’s, are absent from
New Mexico’sProposed Amended Complaint
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The Proposed Amended Complaintentain no allegations as to whether Mr.
Griswold gave any directiorns the crew wdking at the Gold King Mine, let alone the
substance of such directiorf &ny). Accordingly, the Coticannot determe that Mr.
Griswold gave reasonably precise directiofifwus, at this stage ithe proceedings, the
Court cannot determine that the governmanritactor defense prdts ER. However,
the Proposed Amended Complairaow an inference thatir. Way gave reasonably
precise instructions, and, arguably, tihé work plan contaed reasonably precise
instructions. However, without either allegations that Mr. Griswold gave no instructions
or allegations that Mr. Griswold gave instructions and the substance of those instructions,
the Court cannot, on the fac# the complaints, deteime whether the EPA gave
reasonably precise instructions to ER.

2. ER’s Compliance with EPA’s Procedures

Further, for the government contractor deéetsapply, the Court must be able to
conclude that ER followed EPA’s reasonalpisecise instructions.If, for the sake of
analysis, the Court were tosasne that Mr. Griswold gave no instructions to ER, the
Court cannot conclude that EBllowed EPA’s instructions. Plaintiffs allege that the
crew at the Gold King Minesite “substantially deviated from Mr. Way’'s written
instructions, as well as theide 11 work plan.” [Doc. 8&; Y 97; accord. Doc. 141-1,
1 98] Such deviations included diggingtimaut a pump, hose, stinger, sump or sump
pump to treat discharged water. [Doc. 86-1, 33¢. 141-1, § 98] Alternatively, if the

Court were to assume that the EPA, throtddyh Griswold, approgd reasonably precise
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clean-up procedures, tliroposed Amended Complairdsntain no allegations that ER
followed Mr. Griswold’s instrucons. Thus, looking only at theroposed Amended
Complaints the Court cannot determine that ER followed EPA’s reasonably precise
instructions.

3. Whether ER Revealed Dangers to the EPA

Finally, for the Court to conclude thatetlyovernment contramt defense applies,
the Proposed Amended Complaim®uld have to plainly edbdish that ER revealed to
EPA any dangers regarding the clearagiivity unknown to ER. However, the
Proposed Amended Complairdsntain no allegations whicwould allow the Court to
make such a determination. TReoposed Amended Complairsisnply do not speak to
this element of the government contractor defense.

4. Summary

In conclusion, ER has nottablished that its actionslfavithin the scope of action
displaced by federal V@ as enunciated bfoyle and reformulated to the context of
environmental response actiongdadsden.l The facts alleged in the proposed amended
complaints to do not plainly demonstrédteat “(1) EPA approwe reasonably precise
clean-up procedures,” that “(EER] followed those procedures,” or that (3) ER “revealed
to EPA any dangers regarding ttieanup activity unknown to EPA.Gadsden, 1111 F.
Supp. 3d at 1230. Thus, ER has not patedathe Court that is plainly entitled to

application of the governmenbntractor defense based on the allegations in the proposed
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amended complaints. However, this conduasiioes not prejudice ER’s ability to plead
and prove the defense during the cowfsie proceedings in this case.

F. Motionsto Strike Joint and Several Liability

“[W]hen a court considers a state-lavaioh concerning interstate water pollution
that is subject to the [Clean Water Act (C\y#he court must apply the law of the State
in which the point source is locatedfiternational Paper Co. v. Ouelleftd79 U.S. 481,
487 (1987). CitingOuellette and similar authority, ER gues that “Supreme Court
precedent establishes that Colorado state [gplies to [Plaintiffs’] state tort causes of
action as the law of the ‘source’ state.” [D88, pp. 23-24; accord. 80102, p. 23] ER
further argues that Colorado has abolished joint and several liability, and thus, Plaintiffs’
“claims that ER is ‘jointly and severally bé&e’ for damages under state tort law . . .
should be stricken asnmaterial under Fed. R. Ci\R. 12(f) because they have ‘no
possible bearing on the controversy.” [Dd®2, p. 23 (citations omitted); accord. Doc.
33, p. 24]

New Mexico responds to this argumentfivgt challenging ER’s procedural use of
a motion to strike because such relief is drastic and disfavored and, becaudéotiortis
as to New Mexico, ER does not argue tN&w Mexico’s allegations are “redundant,
immaterial, impertinent, or scandalous.” Fed(R:.. P. 12(f);Lane v. Page272 F.R.D.
581, 587, (D.N.M. 2011) (“Stking a pleading or part of pleading is a drastic remedy
and because a motion to strike may often bdaves a dilatory tactic, motions to strike

under Rule 12(f) generally are disfavoredlhternal quotation marks and citations
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omitted)). [Doc. 58, p. 23] The Court doest believe that ER’s argument as to the
grounds for striking the allegations wasclear — citing Rule 1@), ER argued that it
could not be held jointly or severally liable based on controlling law, and thus the
allegation should be stricken. [Doc. 33, g8-24] Further, while striking the allegation

Is drastic, if the law is clear that joint aseveral liability cannot apply regardless of how
the facts develop, it is appropeato strike the allegationCf. Norman’s Heritage Real
Estate Co. v. Aetna Cas. & Sur. Co27 F.2d 911915 (10th Cir. 198)(favorably citing

case which sustained a “defendant’s mottonstrike from plaintiff's pleadings his
allegations relating to punitive damages’téese punitive damages were not available
for a breach of contract (internala@ation marks and citation omitted)).

Next, New Mexico argues that the issue of law, whether the Court must apply
Colorado law, is disputed and unclear, arat the court should not decide the issue, as
the facts necessary to allow theurt to decide the issue havaet been established. [Doc.
58, pp. 23-24] New Mexicdjowever, does not identify arigcts upon which this issue
depends, and none are apparent to the Court.

Both Plaintiffs respond that the Court st@apply traditional choice-of-law rules in
determining whether to apply WeMexico or Colorado law.[Doc. 58, pp. 22-23; Doc.
115, p. 22] However, thiargument is foreclosed bQuellette wherein the majority
rejected the same argument, which was ntad&he Justices who concurred in part and
dissented in partSee Ouellette479 U.S. at 501-02 (Brennah, concurring in part and

dissenting in part) (stating that the Court sdoapply the usual two-paanalysis of 1)
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applying the conflict-of-law rules of the stain which the court sits, and 2) under such
rules, determining whether the law of theise state or the affected state appliek)at
509 (Stevens, J., concurring in paridadissenting in part]disagreeing with the
majority’s decision on preemption without fitetting the district court conduct a choice-
of-law determination). The majority stated:

[T]lhe application of affected-statéaw would frustrate the carefully

prescribed CWA regulatory systernthis interference would occur, of

course, whether affected-state law apphs an original matter, or whether

it applies pursuant to the source State’s choice-of-law principles. Therefore

if, and to the extent, the law of a source State requires the application of

affected-state substantive law on tlparticular issue, it would be pre-

empted as well.
Id. at 499 n.20.

New Mexico raises a fewadditional arguments which the Court concludes that
Ouelletteand similar cases address and foreclddewever, to address these arguments,
the Court first finds it necessarydscuss the multi-faceted reasoninginellette.

In Ouellette International Paper Company (IP@ygated in New York, discharged
“a variety of effluents” into Lake Champigiwhich forms part of the border between
New York and Vermont.ld. at 483-84. The plaintiffsyvho owned property in Vermont
on the shore of Lake Champlain, sued IPCclammon law nuisance under Vermont law.
Id. at 484. The Court concluded that the EWvhich allows stads to permit certain

discharges into waters within their ownr@ders, preempts tort claims under state law

when the source of the alleged injusyiocated in another statéd. at 497.
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To reach its holding, th®uelletteCourt stated that, frorat least 1906 (when the
Court decidedMissouri v. lllinois, 200 U.S. 496 (1906)) until 1981 (when the Court
decidedMilwaukee v. lllinois (Milwaukee 11451 U.S. 304 (1981)jederal common law,
rather than state law, governsdues of water pollutionQOuellette 479 U.S. at 487-89.
In Milwaukee I| the Court held that the 1972 amdenents to the Federal Water Pollution
Control Act (i.e., the Clean Water Act) wese far reaching and ogrehensive that the
federal legislation preempted the fedecammon law, however, the Court did not
address whether state law was preemp@ugellette 479 U.S. at 488-89The Court next
discussed the permit program designed kg @WA, which “generally prohibits the
discharge of any effluent tm a navigable body of wateinless the point source has
obtained [a] . . . permit” from &ier the EPA or the stateitin whose borders the point
source sits.ld. at 489-90. Whether a state or the EBgues a permit, an affected state,
that is, a state which shares an interstate rwatewith the source state, has the right to
notice and the opportunity object to the proposed standardid. at 490. “[H]owever,
an affected State does not have the authtwitylock the issuancef the permit if it is
dissatisfied with the proposed standardsl”

Keeping in mind the regulatory permit framank, the Court turnetb the issue at
hand, whether the CWA preemptad affected state’s ability to enforce its common law
on an out-of-state point sourc&he Court first stated that “Congress intended the 1972

amendments to establish alkrencompassing program whter pollution regulation.’ld.
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at 492 (internal quotation marks and citatamitted). The Court further observed that,
in addition to thepermitting system,

[tlhe CWA also provides its own remties, including civil and criminal
fines for permit violations, and “citen suits” that allow individuals
(including those from affected Statds)sue for injunctin to enforce the
statute. In light of this pervasiveg@ation and the fact that the control of
interstate pollution is primarily a matter fefderal law . . . it is clear that the
only state suits that remain available #nose specifically preserved by the
Act.

Id. The Court next considered theléaving saving clauses within the CWA:
“Except as expressly provided . . . , mag in this chager shall . . . be
construed as impairing or in any manaéfecting any right or jurisdiction

of the States with respetd the waters (includingoundary waters) of such
States.” 33 U. S. C. § 1370.

“Nothing in this section shall resttiany right which any person (or class

of persons) may have under arsfatute or common law to seek

enforcement of any effluent standaod limitation or to seek any other

relief....” 33 U. S. C. § 1365(e).
Id. at 485, 492-93. The Court stated tha&t Bnguage at Section 1370 only preserves the
authority of a state to regulateaters within its boundariesld. at 493. As to Section
1365(e), the Court noted thatapplied only to “this section,” namely, the section that
allows citizen suits.Id. at 493. The Court stated tt#ection 1365(e), therefore, did “not
purport to preclude pre-emption of stdéev by other provisions of the Act.’ld. The
Court then stated:

After examining the CWA as a wholis purposes and its history, we are

convinced that if affected States wallowed to impose separate discharge
standards on a single point source, ittevitable result would be a serious
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interference with the achievement tble full purposes and objectives of
Congress. . . . Because we do nditgwe Congress intended to undermine
this carefully drawn statute throughganeral saving clause, we conclude
that the CWA precludes a court from appy the law of an affected State
against an out-of-state source.
Id. at 493-94 (internaduotation marks andtation omitted). AfterOuellette the Court
reiterated that federal lawontrols water pollution i\rkansas v. Oklahom&03 U.S. 91,
110 (1992), repeating much of the historytlué regulation of watdaw which was laid
out inOuellette Id. at 98-103.
Having set forth the contititng Supreme Court precedetihe Court turns to New

Mexico’s arguments. First, Me Mexico argues that whethé&uellette applies “is
guestionable at best” because “ER’sethrmillion gallon release was certainly not
permitted under the CWA.” [Doc. 58, p. 24.8] However, regardless of whether there
was a permit for a particular discharge, allogvaffected state tort law to apply to non-
permitted discharges in source statesult conflict with the CWA's citizen suit
provisions. Ouellette 479 U.S. at 497-98 & n.18 (recagimg that plaintiffs alleged that
IPC was violating théerms of its permit)¢cf. In re: Deep Water Horizqrv45 F.3d 157,
170-71 (5th Cir. 2014) (rejecting argument th#fected state law does not conflict with
the CWA regarding non-permitted discharges; concluding tiiellette forms a
controlling backdrop foresolving claims caused by theowlout. Federal law, the law of

the point source, exclusivelgpplies to the claims genésd by the oil spill in any

affected state or locality”). Thus, the lack of a permit for the August 5, 2015 release does
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not alter the conclusion théthe CWA preempts applican of New Mexico law to a
discharge with a poirgource in Colorado.

New Mexico also arguethat it is “unclear ifOuellette’s holding applies to
sovereign entities such as New Mexico.” [D6&8, p. 24 n.18] Hwmever, as discussed
above, in botfOuelletteand Arkansasthe Court recounted thestorical development of
the rule that federal law (first federal commlaw and later federal statutes) preempts
state common law with regard tdenstate water-related disputeQuellette, 479 U.S. at
487-89;Arkansas 503 U.S. at 98-100. Many of thesea establishing that state law is
preempted involved state plaintiffSee, e.gMilwaukee 11,451 U.S. at 317 (holding that
the CWA displaced federal common law in casginally brought by lllinois against the
City of Milwaukee). Thus, it is well establisthéhat such preempticapplies to states as
well as individuals.

New Mexico next argues: “As the CWASavings clause applies on its face only
to ‘state actions,’ it is uncleavhether the limited holding i@uelletteextends to issues
of apportionment of liabilityas ER contends.”[Doc. 58, p. 24n.18] Finally, New
Mexico argues that ‘igen that liability undetthe CWA is joint and several, application
of Colorado’s comparative fuegime would arguably colidt with the Act’s regulatory
scheme, and thus thwart the objectives that the CoQuatlettesought to avoid.” [Doc.
58, p. 24 n.18] First, the Court notes thiae actual language of the pertinent saving
clause does not discuss “state actions,” biltera preserves source state law. 33 U.S.C.

8 1365(e) (“Nothing in this section shall mést any right which ay person (or class of
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persons) may have under angtate or common law to seek enforcement of any effluent
standard or limitation or teeek any other relief.”). $end, New Mexico’s arguments
ignore the holdings oArkansasand Ouellette that the “Clean Water Act taken ‘as a
whole, its purposes and its history’ pre-empadaction based on the law of the affected
State and that the only statevlapplicable to an interstatkscharge is ‘the law of the
State in which the point source is located.Arkansas 503 U.S. at 100 (quoting
Ouellette 479 U.S. at 487). Thus, the sourcatestiaw is not preentgd — and that law
includes both the causes of action avadalhind the remedies available. Finally,
regardless of whether the CWafoplies joint and several lidity and Colorado tort law
applies comparative fault, Congress intenfiedhe Colorado state law to be preserfed.
ER also moves to strike Navajo Nati® punitive damageslaim for a reason
distinct from the CWA. ER argues: “Pl#ifis punitive damages claim . . . should also
be stricken because @oado prohibits punitive damagéaims in initial pleadings under
Colo. Rev. Stat. § 13-12-102(1.5)(a), whichaisubstantive law that applies in federal
court.” [Doc. 102, p. 24] However, whilER characterizes ¢hColorado statute as
substantive, the authority citéy ER indicates that the statute is a procedural statute, not

a substantive statutédm. Econ. Ins. Co. v. William Schoolcr&fs-CV-1870 LTB-BNB,

22 ER argues that Coloradwms abolished joint and seveetiability, citing Colo. Rev.
Stat.§ 13-21-111.5(1) (“In an @@n brought as a result of aath or an injury to person
or property, no defendant shall be liable &or amount greater thahat represented by
the degree or percentage oethegligence or fault attribaftle to such defendant that
produced the claimed injury, death, damagé3grton v. Adams Rental, In©38 P.2d
532, 536 (Colo. 19976 bang, andin re Air Crash Disasteat Stapleton Int’l Airport
720 F. Supp. 1465, 1467 (Bolo. 1989). Plaintiffglo not dispute this law.
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2007 WL 160951, * 4D. Colo. 2007). Moreover, without anyiscussion or analysis,
ER asks this Court to apply a Colorado sgatecedural rule in théederal District Court
of New Mexico. The Court will nado so absent argument or analysis.

In sum, the Court grants ERWNIotions to Strike[Doc. 32; Doc. 101] as to
Plaintiffs’ allegations of joint and several bisity for their state tort law claims. The
Court denies the ER'$Motion to Strike[Doc. 101] as to Namjo Nation’s punitive
damages claims.

G. Motions to Amend Complaints

As noted above, both Plaintiffs haveowed for leave to anmel their complaints
[Doc. 86; Doc. 141]. As to Plaintiffs’ neallegations against ER, the Court does not find
the allegations futile. And, as noted ababe, Court already conatled that there is no
prejudice to ER based on the date the motfongeave to amend were filed. [Doc. 118]
The Court therefore concludes that the motifmmdeave to amend should be granted as
to the new allegations relating to ER. eTlCourt nonetheless continues to hold the
Motions for Leave to Amenih abeyance pending de@si on the remaining pending
motions to dismiss. Nonetheless, all géldons as to joint and several liability for
Plaintiffs’ tort clams will be stricken.

1. CONCLUSION

The Court herebYDENIES-IN-PART, GRANTS-IN-PART, and HOLDS-IN-

ABEYANCE-IN-PART Defendant Environental Restoration, LLC’s Motion to

Dismiss the Complaint [Docl] and Motion to StrikgDocs. 32,33] andefendant
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Environmental Restoration, Id’s Motion to Dismiss the @aplaint [Doc. 1] and Motion
to Strike[Docs. 101,102].

The CourtDENIES both Motions [Doc. 32; Doc. 101] as follows: Plaintiffs’
Claims for cost recovery and ded#ory judgment under CERCLA; CERCLA
preemption of Plaintiffs’ state tort claims; dismissal of the state tort claims pursuant to
the government contractor defense; and BER&ion to strike Navajo Nation’s request
for punitive damages.

The CourtHOLDS-IN-ABEYANCE both Motions [Doc. 32; Doc. 101] with
regard to ER’s argumentsaiPlaintiffs’ requests for injunctive relief are barred.

The CourtGRANTS both Motions [Doc. 32; Doc. 101] solg with respect to
striking Plaintiffs’ claims for joint and sevéidgbility as to their state law tort claims.

SO ORDERED this 12" day of February, 2018 iAlbuquerque, New Mexico.

QA R
M. CHRISTINA ARMIJO
United States District Court Judge
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