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INTHE UNITED STATESDISRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE OF NEW MEXICO,
on behalf of the NEW MEXICO
ENVIRONMENT DEPARTMENT,
Plaintiff,
V. No.16¢cv465WJI/LF

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.,

Defendants,
and
NAVAJO NATION,
Plaintiff,
V. N0.16cv931WJI/LF

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

As the newly-assigned District Judgetirese two consolidatechses, the undersigned
has reviewed the dockets to determine the begttaveneet the Court’s gbaf securing the just,
speedy, and inexpensive determination of these cases while at the same time ensuring efficient
use of judicial resources. eBause there are two other fedesiil actions arising from the
release of water from the Goking Mine into the Animas Rier on August 52015, one in the
District of New Mexico and thether in the District of Utdh and because there is a motion

pending before the Judicial Panen Multidistrict Litigation to transfer the four cases for

! There may be civil actions pending in state or federal court in Colorado of which the Gmiraveare.
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coordinated or consolidated miat proceedings, the Court has also reviewed the dockets for the
other cases in the Districts of New Mexico astéh and for the proceeding before the Judicial
Panel on Multidistrict Litigation. After a brief summary of the status of the cases, the Court will
set forth how the cases will proceed.

The State of New Mexico (“New Mexicofiled its Complaint on May 23, 2016, in Case
No. 16cv465 (“New Mexico case”). The New Mexicase was the first case emanating from
the Gold King Mine spill filed in the Distriodf New Mexico and it was randomly assigned to
United States District Judge Zhristina Armijo on July 20, 2016.

The Navajo Nation filed its Complaint on August 16, 2016, in Case No. 16cv791
(“Navajo Nation case”). The Navajo Nationseawas randomly assigned to the undersigned on
October 14, 2016, and was reassigned to Jutgdjo on November 28, 2016, when Judge
Armijo consolidated the New Mexico and Navajo Nation céses.

Fourteen Plaintiffs who own interests pmoperties adjacent to the Animas River in
northern New Mexico filed their Complaint on July 7, 2017, in Case No. 17cv710 (“McDaniel
case”). The McDaniel case was randondgigned to the undersigned on December 18, 2017.
On January 17, 2018, the Court granted an unopposdin to temporarily stay proceedings
pending a decision by the Judicial PaneMuritidistrict Litigation (“MDL Panel”).

The State of Utah (“Utah”) filed its Comjié on July 31, 2017, in District of Utah Case

No. 17-866 (“Utah case”). On@aary 5, 2018, United States Distrdudge Ted Stewart denied

2 The judges in the U.S. Distt Court for the District of New Mexico siorically have followed a practice that the

judge who is presiding over the older case is the onedebimles a motion to consolidate and if the consolidation
motion is granted, then the newer case gets reassigned to the judge who was presiding over the axddewhase

ruled on the motion to consolidate. Since the McDaniel case was pending before the undersigned, when Judge
Armijo took senior status effective February 7, 2018, the New Mexico and Navajo cases were reassigned to the
undersigned because these two cases are related to thaiblafaae in that all thresases emanate from the Gold

King Mine spill.



all pending motions in the Utabase as moot after Utah filed its Amended Complaint, and
temporarily stayed proceedingsthe Utah case pending the decision by the MDL Panel.

The MDL Panel has set a hearing for rista 29, 2018, to hear guments regarding
whether these four cases shouie transferred for coordinateor consolidated pretrial
proceedings.See MDL No. 2824. In 12 recent cases, the MPanel entered a transfer order or
order denying transfer aboatweek after the hearingsee MDL Nos. 2809-2820, filed October-
November, 2017 (in those cases where the MDL Pagseéd transfer orders, it did not always
transfer the cases to theggested transferee court).

New Mexico and Navajo Nation’s motions to file amended complaints have been
pending since November 15, 2016 and March 28, 2@%pectively. Some parties have motions
to dismiss pending in the New Meo, Navajo Nation and McDanialases in the District of
New Mexico. The Court expects that some paritiethe Utah case will renew their motions to
dismiss after the stay is lifted. There have been some additional developments related to these
cases since the initial Complaints were dilen 2016. For example, the United States
Environmental Protection Agency added the iBofPeak Mining District, in which the Gold
King Mine is located, to the National Pritbes List on September 9, 2016. One of the
Defendants filed a petition fouglicial review of tle listing by the D.C. Circuit where oral
argument was heard on February 20, 2018. Orferidant indicates thdtiew Mexico filed a
Bill of Complaint in the United States Supre@eurt on June 20, 2016, alleging that the State of
Colorado should be found liable for the damages suffered by New Mexico. There may also be
other additional developments of whithe Court is not awar It is not clear to the Court at this
time whether any of these additional developmeémisact the proceedings in the three cases

pending in the Districof New Mexico.



The Court finds that a stay of litigation ostethan two months to wait for the transfer
decision from the MDL Panel will not significanttielay these proceedings. The Court will stay
proceedings in the New Mexico/Navajo Natioonsolidated cases pending a decision by the
MDL Panel, which the Court expects by nAgxil 2017, or until May 1, 2018, whichever occurs
first.

Because the motions to file amended claimmps have been pending since November
2016 and March 2017, the Courtlwdeny without prejudice # motions to file amended
complaints filed by New Mexico and the Navajo Nation and will allow those Plaintiffs to file
amended motions to amend to address any addltdevelopments that may have arisen during
the year that their motions to amend have hmarding that may affect ¢ir cases. If there are
no such developments that New Mexico and theapaNation wish to d@dress in their proposed
amended complaints, they may simply refileitrcurrently pending mains to amend. Motions
to file amended complaints are due on the ganliga) 30 days after the MDL Panel issues its
ruling, and (b) May 31, 2018. The Court will alsmgevithout prejudice the pending motions to
dismiss in the New Mexico/Navajo Nation consated cases. Those parties with currently
pending motions to dismiss mayfike their motions to dismiss or file amended motions to
dismiss after the Court rules on anytips to file amended complaints.

The parties in the New Mexico/Navajo Natioansolidated cases shall confer with the
parties in the McDaniel case to determine whetllethe parties agree that the McDaniel case
should be consolidated with the New Mexico/Navhjation case. If the MDL Panel enters an
order transferring the Utah case to this Cous,ghrties shall also confaiith the parties in the
Utah case. If all parties s that the casedh@uld be consolidated, as opposed to only

coordinated, they shall fila joint unopposed motion for corislation by the edier of (a) 30



days after the MDL Panel issues its mgli and (b) May 31, 2018. Home parties oppose
consolidation, the parties seeking consolidation shall file a joint motion to consolidate the cases
by the earlier of (a) 50 daydter the MDL Panel issuds ruling, and (b) June 21, 2018.

IT ISORDERED that:
0] Defendant United States of America’s Mwtito Temporarily Stay Proceedings Pending
Decision by the Judicial Panel on Multidistrigtigation, Doc. 191, filed January 17, 2018, is
GRANTED in part. Proceedings in this case are stayetll the earlier of (a) a decision by the
Judicial Panel on Multidistrid_itigation, and (b) May 1, 2018.
(i) New Mexico’s Motion for Leave to Fildmended Complaint, Doc. 86, filed November
15, 2016, iDENIED without preudice.
(i)  Plaintiff Navajo natiors Motion for Leave to File First Amended Complaint and
Incorporated Memorandum in Supportefeof, Doc. 141, filed March 28, 2017, DENIED
without prejudice.
(iv) Defendant Sunnyside Gold Corporatiomotion to Dismiss, Doc. 45, filed July 29,
2016, isDENIED without prejudice.
(v)  Kinross Gold Corporation and Kinross GallBA, Inc.’s Motions to Dismiss Plaintiff's
Complaint for: (1) Lack of Personal JurisdictiBarsuant to FRCP 12(b)(2); (2) Failure to State
a Claim pursuant to FRCP 12(b)(6); and (3)tiehJoinder in Sunnyse&l Gold Corporation’s
Motion to Dismiss, Doc. 46, filed July 29, 2016 DENIED without prejudice.
(vi) Defendant EPA’s Motion to Dismiss Compltrof Plaintiffs Stag of New Mexico and
Navajo Nation and Incorporated Memorandunsupport Thereof, Doc. 126, filed February 13,

2017, isDENIED without prejudice.



(vi) The State of New Mexico’s Motion fordave to Conduct Jurisdictional Discovery, Doc.
187, filed December 22, 2017,0&ENIED without prejudice.
(viii) Motions for leave to file amended compits are due on the earlier of (a) 30 days after
the MDL Panel issuessitruling, and (b) May 31, 2018.
(ix)  The Parties shall, by the earlier of (a) &ys after the MDL Pahéssues its ruling, and
(b) May 31, 2018, file a joint unopposed motiorctmsolidate the McDael case with the New
Mexico/Navajo Nation cases ifllaParties in the three cases agree that thescabould be
consolidated. If some Partieppose consolidation, the parties seeking consolidation shall file a
joint motion to consolidate the cases by the eadidgia) 50 days after 6éMDL Panel issues its
ruling, and (b) June 21, 2018. tife MDL Panel transfers the Utalse to the District of New
Mexico, the Parties shall includiee Utah case Parties in theisdission and preparation of any
motions to consolidate.

IT ISALSO ORDERED that regarding the motions filed Mavajo Nation v. United
States of America, No. 16cv931 WJ/LF, before consolidation with this case,
(x) Defendant Sunnyside Gold Corporation’s Meatito Dismiss, Doc. 35, filed October 17,
2016, isDENIED without prejudice.
(xi)  Kinross Gold Corporation’s and Kinrogsold USA, Inc.’s Motions to Dismiss the
Navajo Nation’s Complaint for: (1) Lack of Persl Jurisdiction Pursuant to FRCP 12(b)(2); (2)
Failure to State a Claim pursuant to FRCP Y®(b and (3) Partial Joinder in Sunnyside Gold
Corporation’s Motion to Dismiss, Doc. 41, filed November 1, 2016DENIED without
preudice.
(xii) Defendant Gold King Mines Corporation’s Motion to Dismiss, Doc. 44, filed November

2, 2018, iDENIED without preudice.
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WILLIAM P.JOHNSON () 5
CHIEF UNITED STATESDISTRICT JUDGE



