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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
HEATHER BURKE,
Plaintiff,
V. No. 16-cv-0470 MCA/SMV
STATE OF NEW MEXICO, EDWYNN BURCKLE,
JAY HONE, MICHAEL GALLEGOS,
ANGELA DAWSON, BRENDA GUETHS,
KAREN BALTZLEY, GENERAL SERVICES
DEPARTMENT OF THE STATE OF NEW MEXICO,
and LARA WHITE-DAVIS,

Defendants?

ORDER ADOPTING MAGISTRATE JUDGE'’S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before tB Court on the Magistrate dge’s Proposed Findings and
Recommended Disposition (“PF&RD”) [Doc. 90], filed on May 9, 2018. On reference by the
undersigned, the Honorable Stephan M. Vidnuhrited States Magistrate Judge, recommended
granting in part and aging in part Plaintiff's Third Méon for Leave to Amend [Doc. 77].
Plaintiff objected to the PF&RD on May 21, 2018.0fD 91]. Defendants did not object to the
PF&RD but responded to Plaintiff@bjections on June 4, 2018. [Doc. 92]. On de novo review

of the portions of the PF&RD to which PI#fh objects, the Courbverrules the objections,

! The state of New Mexico is no longer a party in this acti®ee[Docs. 50, 53]. All other Defendants were named

in Plaintiff's Amended Complaints [Docs. 524] following remand from the Tenth Circuit.

2 Plaintiff titled this motion a “second” motion for leave to amend. [Doc. 77] at 1. Because it was, in fact, her third
motion for leave to amend following remand from the Tenth Circuit, Judge Vidmar referred to it as ueh in t
PF&RD to avoid any confusion. The Court does the same.
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adopt the PF&RD, and grant part and deny in part Pldiff's Third Motion for Leave to
Amend [Doc. 77] as discussed herein.
|. Background

In January 2013, Plaintiff began workinfgr the New Mexico General Services
Department (“GSD”) as an “IT Generalist.” ¢D. 49-1] at 2. In that position, she “provid[ed]
IT support and customer services for GSId” Plaintiff alleges a numlpef violations of state
and federal law stemming from her employmenthat position. She alleges that men in her
department were being paid more than women in the same positions. She further alleges
harassment at the hands of a co-worker that, wiported to her supervisors, went unchecked.
She alleges that she uncovered “malfeasaand’“gross misconduct and . . . mismanagement”
within her department but was retaliated agtiand subjected to ostile work environment
when she reported these issues. She conteedwah similarly retaliated against for reporting
serious security and privacy breaches at G3Baintiff also alleges that she was retaliated
against and subjected to a hilesworking environment as a gelt of being diagnosed with
cancer and during the course of her treatm&eg[Doc. 49-1] at 2—4.

Plaintiff, proceeding pro se, filed suit state court in May 2016 against the State of
New Mexico and several state employees. [Doc. 1-2]. She alleged claims based on the Fair Pay
for Women Act (“FPWA”), the New Mexico Whigblower Protection Act (“WPA”), and 42
U.S.C. § 1983. Defendants removed the case todedeurt and moved to dismiss the claims.
[Docs. 1, 10]. Plaintiff subsequently moved to amend her complaint by substituting GSD in
place of the State of New Mexico as a defemdand adding certain additional claims and

defendants. [Doc. 29]. On Octobe3, 2016, the Honorable Robert A. Junell,
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Senior United States Districtudge, granted Defendants’ motitm dismiss all of Plaintiff's
claims and denied her leave to amend her complaint. [Docs. 41, 42].
Plaintiff appealed to the Tenth Circuit, whi@ffirmed in part ad reversed in part.

696 F. App’x 325 (10th Cir. 2017); [Doc. 49-1]The Tenth Circuit affirrad the dismissal of
Plaintiff's claims except as thher WPA claim against DefendaBurckle, Secretary of the
General Services Departmeitt, his official capacity. [Doc. 49-1] at 20. And it affirmed the
denial of leave to amend except as to thetamdof FPWA and EPA claims against GSD, the
addition of a WPA claim against GSD, and thbraission of an amended § 1983 privacy claim.
Id. at 20-21. The Tenth Circuit remanded “for fent proceedings as toolation of privacy,
wage discrimination, and whistleblowing that aomsistent with thi©rder and Judgment.id.
at 21. On remand, Judge Junell wadahe judgment in part and gtad Plaintiff leave to file an
amended complaint. [Doc. 50]. Consistent with Tenth Circuit’s orde Judge Junell granted
Plaintiff leave:

(1) to amend her privacy claim under 42 U.S.C. 8§ 1983 and cure

the deficiencies noted in the fitt Circuit's Order and Judgment

dated June 8, 2017; (2) to namel& a defendant in this action;

(3) to add a WPA claim again&SD in addition to Plaintiff's

WPA claim against Edwynn Burckle, in his official capacity as

Secretary of the General Services Department; and (4) to add

discrimination claims under Me Mexico’'s [FPWA] and the

federal [EPA] against GSD. Plaintiff shalbt include any other

previously-dismissed claims in hAmended Complaint, except as

specified by this Order.

[Doc. 50] at 1-2. He orderdlaintiff to file her amend&complaint within 21 daysld. at 1.

3 The Tenth Circuit also vacated the judgment “to the extent it purported to dismiss non-existent § 1983 claims
against Secretary Burckle in his affil capacity.” [Doc. 49-1] at 20.
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On September 5, 2017, Plaintiff filed a 46-pageended complaint. [Doc. 53]. The
amended complaint stated FPWA and EPA claagainst GSD; § 1983 clas for violation of
the Fourth Amendment against Defendants Burckle and Baltzley in their individual capacities;
and a WPA claim against GSD. Plaintiff alsssarted several new claims that she had never
previously raised. She allegj®iolation of the New Mexicétluman Rights Act (‘“NMHRA”) for
gender discrimination and harassment, disabdigcrimination, and fure to accommodate;
violation of the New Mexico Fraud Againstaxpayers Act (“FATA”); violation of the
New Mexico Inspection of Public Records ActHRA”); breach of contict and breach of the
implied covenant of good faith and fair dealirmgnd violation of the Faily and Medical Leave
Act (“FMLA"). * A week later, on September 13017, Plaintiff filed a second amended
complaint, without requesting leave of theutt to do so. [Doc. 54]. The second amended
complaint added several new paragraphs and mddiéonal changes to exiisg allegations.

Defendants moved to strike both amended comfglgpursuant to Fed. R. Civ. P. 15(f).
[Doc. 56]. They assertedahthe Tenth Circuit's order arrowly set the parameters under
which” Plaintiff could file an amended complaimind she had exceedea thcope of the order.
Id. at 6. Plaintiff argued that, the extent she was requireddbtain leave of the Court to add
the new claims, the Court should grant such reliefnt pro tun¢ [Doc. 57] at 5. Plaintiff
simultaneously filed a separate motion seeking leave to amend her complaénpro tunc

[Doc. 59]. While these two motionsere pending, Plaintiff filed twadditional motions for

“ As to the FATA and IPRA claims, the amended complsjiecified that the claims were asserted against GSD.
As to the other claims, Plaintiff did not specify againsbmhthey were asserted. &ddition to Defendants GSD,
Burckle, and Baltzley, Plaintiff nhamed Jay Hone, Michael Gallegos, Angela Dawson, Brersths,Gand
Lara White-Davis as Defendants.



leave to amend. Plaintiff's second motion fae to amend sought to add additional claims on
top of those already assertedher amended complaints. She sought to add new claims for
violation of the Stored Commuations Act (“SCA”), violation of her “freedom of speech and
association” pursuant t® 1983, and conspiracy to violater logvil rights pursant to 42 U.S.C.
§1985. [Doc. 76]. She also sought to addinsel for Defendants, Jaclyn McLean, as a
Defendant in the case. Plaintiff's subsequéird motion for leave to amend—the motion now
before the Court—sought to correct technigabis in the caption and title of her most recent
proposed amended complaint. [Doc. 77]. Ispanse, Defendants moved the Court to stay any
further filings by Plaintiff pading resolution of its motion to strike. [Doc. 78].

Judge Vidmar entered a Memorandumirm and Order on December 22, 2017
[Doc. 80], denying as moot Defendants’ motiorstioke and Plaintiff' §irst and second motions
seeking leave to amend. He ordered Defendantsspond to Plaintif6 most recent motion for
leave to amend, addressing whether amendmentdsibeugranted pursuant to Fed. R. Civ. P.
15(a)(2). Id. at 9. Defendants responded to PI&fstithird motion to amend on January 12,
2018. [Doc. 82]. They argued tHalaintiff’'s motion shou be denied in its entirety for failure
to comply with the pleading sidards of Fed. R. Civ. P. 8, givére length and confusing nature
of the proposed amended complaint. They furtlrgued that the motiortsuld be denied in its
entirety pursuant to Fed. Riv. P. 15(a)(2), for having made her complaint a “moving target.”
Id. at 3-5. Finally, Defendants argued that amendment would be futile.

[l. Motions for Leave to Amend

Amendments to pleadings are generally governed by Fed. R. Civ. P. 15. Except where

amendment is pleaded as a matter of coumsparty may amend its pleading only with the
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consent of the opposing party or the court’'s leakked. R. Civ. P. 15(a)“[T]he court should
freely give leave [to amend a comipl where justice so requires.ld. However, a court may
deny leave to amend on the basis of “undue delal/fdith or dilatory mave on the part of the
movant, repeated failure to cure defiams by amendments previously allowed, undue
prejudice to the opposing party byrtue of allowance of themendment, [or] futility of
amendment.”Foman v. Davis371 U.S. 178, 182 (196X urley v. Perry 246 F.3d 1278, 1284
(10th Cir. 2001). Amendment is futile if the pleading “as amended, would be subject to
dismissal.” Fields v. City of Tulsa753 F.3d 1000, 1012 (10th Cir. 2014). “The purpose of
[Rule 15(a)] is to provide litigants the maximwpportunity for each claim to be decided on its
merits rather than on procedural nicetiedMinter v. Prime Equip. C9.451 F.3d 1196, 1204
(10th Cir. 2006) (internal quotation marks omittedJhe Tenth Circuit has directed district
courts to grant leave @mend “when doing so would yield a meritorious clainCurley, 246
F.3d at 1284. The decision whether to grant leawtend is left to the discretion of the district
court. See, e.g.Frank v. U.S. West, Inc3 F.3d 1357, 1365 (10th Cir. 1998pman 371 U.S.

at 182.

Because Plaintiff proceeds pro se, the Court construes her filings liberdHyl. v.
Bellmon 935 F.2d 1106, 1110 (10th Cir. 1998ndrews v. Heatgn483 F.3d 1070, 1076
(10th Cir. 2007). However, courts must apgie same proceduralles and legal standards
applicable to filings drafted by attorneysHall, 935 F.2d at 1110. A pro se litigant's
“conclusory allegations ithout supporting factual avermentansufficient to state a claim on
which relief can be based.ld. The Court does not act aslvocate for pro se litigantsd.;

United States v. FisheB8 F.3d 1144, 1147 (10th Cir. 1994).
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1. Judge Vidmar Found that Pl aintiff's Motion Should be
Granted in Part and Denied in Part

Judge Vidmar found that Plaintiff's motion should be granteplait and demd in part.

[Doc. 90]. He declined to deny the motion on theidaf Plaintiff’s failure to comply with the
pleading standards of Rule 8. Though he fouadl Rttaintiff’'s proposed amended complaint was
prolix and contained a great deal of superfluous information, he found that her claims
nevertheless were disrnible therein.Id. at 9. The complaint was “not so incomprehensible” as
to warrant denial of her motion to amend wholesdte. Likewise, Judge Vidmar declined to
deny the motion in its entirety for Plaintifiaving made her complaint a “moving targetd.

at 9-10.

Judge Vidmar then considered whether amestras to each claim should be denied on
the basis of futility. He recommended that amendment be permitted as to Plaintiff's claim
against Defendant GSD for violation of theviN&lexico Inspection of Public Records Add,
at 21, and as to her claim against Defendamwdda for violation of the Family and Medical
Leave Act,id. at 25-27. He found that the balancePtdintiff's motion to amend should be
denied® See generally idat 10-32. The Court summarizés greater detail below
Judge Vidmar’s findings and recommendations wébpect to the claims over which Plaintiff

has raised the instant objections.

®He recommended that amendment be denied as tdifPkiclaims for (1) violation of her Fourth Amendment
right to privacy pursuant to § 1983; (2) violation of the New Mexico Human Rights Act; (3) violation of the
New Mexico Fraud Against Taxpayers Act; (4) breach of contract and breach of the implied covenadtfaitiyoo
and fair dealing; (5) violation of thieamily and Medical Leave Act (except as to Defendant Dawson); (6) violation
of the Stored Communications Act; (7) violation of Ikérst Amendment rights téree speech and association
pursuant to § 1983; and (8) conspiracy to violate her civil rights pursuant to 42 U.S.C. § 3885enerally
[Doc. 90] at 10-32.



A. Fourth Amendment Right to Privacy
Pursuant to § 1983

In her original complaint, Plaintiff asgded claims under § 1983 for violation of her
Fourth Amendment right to privacy for the alldgdisclosure of her prate medical information
and other details related to her employmenidgé Junell dismissed the claims and denied leave
to amend, finding that amendment would be futilthe Tenth Circuit upheld the dismissal and
denial of leave to amend, agnegithat the claims as pleadedrev¢oo speculative to proceed.
[Doc. 49-1] at 9-10. However, the Tenth Cirduid that Plaintiff should be permitted another
opportunity at amendment to cufree deficiencies it notedd. at 11.

In her proposed third amended complaint, iRitire-asserted claims against Defendants
Burckle and Baltzley based on the same factual premises alleged in her original complaint.
[Doc. 90] at 10 (citing [Doc. 77] at 37—-40). Riaif maintained that Defendants Burckle and
Baltzley violated her Fourth Amement right to privacy by dikising confidential medical and
employment-related information.Id. at 11. Judge Vidmar looked to the Tenth Circuit’'s
characterization of the deficiencies in Plaingf6riginal and first proposed amended complaints.
Id. The Tenth Circuit held that Plaintiff hadiléad to plead “when the revelations of health
information occurred owho was responsible.ld. (quoting [Doc. 49-1] at 9). The timing of
these revelations was “critical” because Plairitdfl voluntarily disclosed such information to a
newspaper reporter.ld. (quoting [Doc. 49-1] at 9). If €hrevealed the information to the
reporter beforea defendant disclosed it to a thirdtgd she had no viable Fourth Amendment
claim. Id. (quoting [Doc. 49-1] at 10). Moreover, Rigff did not allege the date she found her

personal information on a paper in GSD’s pagkiot, nor who was personally responsibld.
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Section 1983 required “personal involvementtire alleged constitutional violation.”Id.
(quoting [Doc. 49-1] at 10). A “supervisorylagonship alone” was insufficient to establish
liability under 8§ 1983.1d. (quoting [Doc. 49-1] at 11).

Judge Vidmar found that Plaifit had failed to cure theleficiencies noted by the
Tenth Circuit. Id. (citing [Doc. 77] at 29-30, 38—-39). Her proposed amended complaint did not
adequately allege that her private informatwas shared before it was voluntarily disclosed.
Plaintiff still did not say when she shared henfatential information withthe reporter. And,
although Plaintiff stated that she found the papehe parking lot on November 23, 2015, that
date fell after the publication of the newppaarticles, which occurred in September 20Lb.
(citing [Doc. 77] at 13, 32). Finally, Plaintiff volunteered that she maintained a website,
accessible to the public, for the specific msp of sharing health-related informatfond.
at 11-12. Judge Vidmar found that the FourtheAdment’s privacy protections did not extend
to information “knowingly exposel[d] to the publicld. at 12 (quoting [Doc. 49-1] at 10-11).

Moreover, even if she had sufficientlplleged the timing of the disclosures,
Judge Vidmar found Plaintiffnrad not adequately alleged the personal involvement of
Defendants.Id. at 12. She did not state who was respdaddy leaving the paper in the parking
lot. And, as to Defendant Burckle, Plaintdfated only that he fatl to properly address
Plaintiff's complaints, despite having approveaode of conduct addressing the importance of

securing confidential informationld. (citing [Doc. 77] at 39). Tése allegations did not show

® Plaintiff contended that her CaringBridge page was not publicly viewable and thatd&wferviolated the
Fourth Amendment and Stored Communications Act inssieg it. Judge Vidmar addressed, and rejected, her
arguments on that poinBeg[Doc. 90] at 12—-15, 27—29. The Court likewise addresses these arginfrants
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his personal involvement in viting Plaintiff's Fourth Amendment rights. A supervisor is
liable under 8 1983 only for his “own culpablevolvement in the vi@tion of a person’s
constitutional rights.” Id. (quoting Serna v. Colo. Dep’t of Corr.455 F.3d 1146, 1151
(10th Cir. 2006)). Plaintiff failed to show any affirmative link between the alleged constitutional
violation and Defendant Burckk’ own participation, controlpr failure to supervise. Id.
Judge Vidmar therefore found that amendmemuld be futile as to Plaintiffs § 1983
Fourth Amendment claims and recommendedHhbaimotion be denied as to those claims.
B. Stored Communications Act

Plaintiff alleged violation of the Stored Communicatigxg, 18 U.S.C. § 2701, against
Defendants White-Davis and McLean. She alleged that they accessed her *“stored
communications” when they obtained access to a webpage where Plaintiff posted medical and
other personal information intended for a stdd audience. [Doc. 77] at 53-54. Plaintiff
maintained a webpage through CaringBridge, athié¢ allows people to create personalized
webpages to share updaian their ilinesses anedical conditioné. Based on Plaintiff's chosen
privacy settings, her webpage would not appeahe results of a se&ch conducted through a
search engine and could grie viewed by a person withCaringBridge accountSee idat 33—
34. Plaintiff asserted that Bndants learned of hevebpage by searching her work email and
accessed the page by using a “fake account,”afation of CaringBridge’s terms of usdd.

at 54. Defendants argued in response thatcthim was time-barred because Plaintiff sought

" Plaintiff also sought to add § 1982irhs against Defendants White-Davis and McLean for violation of her Fourth
Amendment privacy rights. Judge dvinar found that she had failed to state a claim and recommended that
amendment be denied as futil&ee[Doc. 90] at 12-15. Plaintiff does nappear to challenge Judge Vidmar’s
findings and recommendation aghat claim in her objections.

8 See How CaringBridge Work€ARINGBRIDGE, https://www.caringbdge.org/how-it-works/.
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leave to amend to add an SCA claim aftertthe-year statute of liftations had run, and the

claim did not “relate back” to the date of filirgf any earlier complaint or motion to amend.
[Doc. 82] at 22-25. Defendants additionally argdlealt Plaintiff otherwise failed to state a
claim under the SCA because “there are no S@#eptions for publicly-accessible social media
websites.”ld. at 25-28.

The SCA was enacted, Judge Vidmar foundprevent hackers from obtaining certain
stored electronic communications, re DoubleClick Inc. Privacy Litigatign154 F. Supp. 2d
497, 507 (S.D.N.Y. 2001), as well as to prevpmviders of communicetn services, e.g.,
Facebook, from “divulging private communicationgatain entities andhdividuals,” including
the governmentMarquez v. Board of County Commissione?2915 WL 13638613, at *1
(D.N.M. Jan. 13, 2015) (unplikhed). [Doc.90] at 28. RPsuant to the SCA, whoever
“(1) intentionally accesses without authorieat a facility through which an electronic
communication service is provided; or (2) intenally exceeds an authorization to access that
facility,” thereby obtaining an electronically stored commuidcgtis subject to liability. 1d.
(quoting 18 U.S.C. § 2701(a))he statute does not apply t@eironic communications that are
“readily accessible to the general publicld. As one court phrased it, the SCA covers:
“(1) electronic communications, (2) that meetransmitted via an electronic communication
service, (3) that are ielectronic storage, and)(4hat are not public.”Id. (quoting Ehling v.
Monmouth-Ocean Hosp. Serv. Cor@6l F. Supp. 2d 659, 667 (D.N.J. 2013)).

Judge Vidmar noted that some courts hapelied the SCA to information shared on
social networking websites. Id. In the context of SCA claims, as with related

Fourth Amendment claims, privacy is the touchstone. The SCA protects private information that
11



the communicator “actively rastts the public from accessing.”ld. It does not protect
information made accessible to the publid. (citing Crispin v. Christian Audigier, In¢.717 F.
Supp. 2d 965, 991 (C.D. Cal. 2010) (whetherAS@olation occurred depended on privacy
setting of user’s social media pageSjijow v. DirecTV, In¢c.450 F.3d 1314, 1321 (11th Cir.
2006) (user’s “express warning, on an otherwiselljpaccessible webpage” was insufficient
to give rise to SCA protection)).

Judge Vidmar found that Plaifitfailed to state a claim for glation of the SCA because,
even assuming all other elements of thantlhad been adequately pleaded, the electronic
communications that Defendardbtained were not privateld. at 29. Defendants learned that
Plaintiff had a webpage on CarBigdge and they viewed theowtents of the page as could
anyone else with a CaringBridge registrationhe SCA did not proteatommunications that
were publicly available. Judge Vidmar therefeecommended that Plaintiff’'s motion to amend
to add a claim for violation of the SCA be denied as futile.

C. First Amendment Violation of Freedom of Speech
and Association Pursuant to § 1983

Plaintiff sought to add a 8§ 1983 claim agaiBefendants White-Davis and McLean in
their individual capacities for violation of h&irst Amendment rights of freedom of speech and
association. She alleged Defendants “placedr{f#ffd under investigation in both her work and
her private life specifically because she had engaged in the protected activity of filing an EEOC
charge.” [Doc. 77] at 35. Plaintiff contended that Defendants White-Davis and McLean
“investigated” Plaintiff by accessij her webpage on CaringBridge. Id. at 55.

Defendant White-Davis, she alleged, specificadhated this was done out of Defendants’

12



concern about Plaintiffs communications withaarkers outside of the workplace, specifically
on the matters of her work status and allegadtreatment, subjectthat Plaintiff alleged
constituted protectecommunications.ld. Plaintiff alleged she hthe right to communicate
with whomever she chose outside the workplace and to be free from “surveillance” and
“scrutiny” by Defendants in her free timdd. at 56. Plaintiff furthe alleged that Defendants
forbade her from moving freely about her Waace or interacting with her co-workerdd.
at 36.

Judge Vidmar found that Plaifftfailed to state a claim on whcrelief could be granted.
[Doc. 90] at 29-31. A party asserting constitutiazialms pursuant to § 1983 must have alleged
the personal participation of each defendant. &nenst have been an affirmative link between
the alleged constitutional violah and each defendant’s partiatfpn, control or direction, or
failure to superviseld. at 30 (citingGallagher v. Sheltarb87 F.3d 1063, 1069 (10th Cir. 2009);
Dodds v. Richardsqr614 F.3d 1185, 1200-01 (10th Cir. 201QJudge Vidmar found that, with
respect to Defendants White-Davis and McLéha,only personal involveme Plaintiff alleged
was that they viewed the publicly availablentants of Plaintiff’sCaringBridge webpageld.
Standing alone, this allegationddnot state a claim for violatioof Plaintiff's First Amendment
rights to freedom of sech and associatiold. To the extent Plairfficould state a claim for
violation of her First Amendment rights, she did not allege the personal involvement of

Defendants White-Davis and McLean amy such constitutional violationld. She therefore

13



failed to state a § 1983 claim for védion of her First Amendment rightsJudge Vidmar further
found that, to the extent Plaintiff alleged she badn denied the freedom to associate with her
co-workers, there was no such gehé&iest Amendment right to do sdd. at 30-31 (citingA.M.
ex rel Youngers v. N.M. Dep’'t of Heglthl7 F. Supp. 3d 1220, 1243 (D.N.M. 201B@yd v.
City of Victoria, Kan, 2017 WL 3581737, at *12-13 (D. Kan. Aug. 18, 2017) (unpublished);
Amna v. N.Y. State Dep’'t of Hegl2009 WL 6497844, at *4 (B.N.Y. Sept. 3, 2009)).
D. New Mexico Human Rights Act

Plaintiff sought to amend her complaintadd claims for violation of the New Mexico
Human Rights Act. She sought to add NRIA claims for gender discrimination and
harassment, disability discrimination, and failtbeaccommodate. [Doc. 77] at 42—45. To bring
an NMHRA suit in district court, Judge Vidin found, a plaintiff mst first exhaust the
administrative grievance process with respect to all named defend2amtspos v. Las Cruces
Nursing Ctr, 828 F. Supp. 2d 1256, 1267 (D.N.M. 2011). Hmtimn requires the claimant to:
“(i) file a complaint with the [New MexicaHuman Rights Division ({MHRD”) or the Equal
Employment Opportunity Commssion (“EEOC”)] making sufficienallegations to support the
complaint; and (ii) receive an ordef nondetermination from the NMHRD.Id. A right-to-sue
letter from the EEOC does not substitute for an order of non-determination from the NMHRD.

Id. Additionally, a claimant must exhaust her administrative remedies with respeatho

® Defendants additionally argued that amendment as to Defendant McLean would be futike Isfeawas not a

state actor acting under color of law. [Doc. 82] at B8cause Judge Vidmar found that amendment would be futile

for other reasons, he did not consider this argument. Likewise, the parties disputed whether speech involving
workplace harassment and discriminatiors\ad'matter of public concern” sufficient to support a First Amendment
claim. Seg[Doc. 82] at 28-29; [Doc. 85] at 9. Having found that Plaintiff failed to allege the personaleimesit

of Defendants White-Davis and McLean, Judge Vidmar declined to resolve such dispute.
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defendant. Defendants who are “not named énatiministrative proceeding cannot be added to
the appeal to the district courtld. (citing Mitchell-Carr v. McLendon1999-NMSC-025, { 10,
127 N.M. 282)Luboyeski v. Hill 1994-NMSC-032, 1 7, 117 N.M. 380I|ndividual defendants
cannot be sued in district court under theman Rights Act unless and until the complainant
exhausts her administrative remedies against them.”).

Plaintiff stated she received her “noticerain-determination” for her “EEOC charges,”
[Doc. 77] at 5, and obta&d her “right to sue,id. at 42. However, aBefendants pointed out,
Plaintiff failed to specifywhich Defendants she sought to asseMHRA claims against.
[Doc. 82] at 6. Plaintiff's prop@xl amended complaint stated ottt the claims are “official
and individual capacity.” This matteredidyje Vidmar found, because without knowing which
Defendants Plaintiff was asseg NMHRA claims against, #vas impossible to know whether
Plaintiff exhausted her adnistrative remedies as to those Defendants. [Doc. 90] at 16.
Therefore, he recommended that Plaintiff'stimo to amend to add NMHRA claims be denied
without prejudice.

IV. Standard of Review for Objections to Magistrate Judge’s PF&RD

A district judge must “make a de novo deteation of those portions of the report or
specified proposed findings aecommendations to which eution is made.” 28 U.S.C.
8 636(b)(1)(C). “[O]bjections tthe magistrate judge’s repartust be both timely and specific
to preserve an issue for de novuiesv by the district court[.]’United States v. 2121 E. 30th,St.
73 F.3d 1057, 1060 (10th Cir. 1996). To preservasane, a party’s géctions to a PF&RD
must be “sufficiently specific to focus the district court’s attention oriatieial and legal issues

that are truly in dispute.”ld. Moreover, “theories raised fane first time in objections to the
15



magistrate judge’s report are deemed waivddiiited States v. Garfinkl61 F.3d 1030, 1030—
31 (10th Cir. 2001).
V. Analysis

Plaintiff objects to Judge Vidmar’s propodattings and recommended disposition as to
four of the claims she seeks to add: (1) atioin of her Fourth Amendment right to privacy
pursuant to 8 1983; (2) violation of the Stored Communications Act; (3) violation of her
First Amendment right to free speech and association pursuant to § 1983; and (4) violation of the
New Mexico Human Rights Act. [Doc. 91]. Her objections will be overruled.

A. Fourth Amendment Right to Privacy
Pursuant to § 1983

Plaintiff contends that she has stated a cfainviolation of privacyin her proposed third
amended complaint. [Doc. 91] at 3—4. Firsg singues, her complaint sufficiently alleges that
the disclosures by Defendants of her privateormation occurred before she voluntarily
disclosed the information herself. Her compldddtailed the dates, ichronological order,” on
which Defendants disclosed her private medical informatidd. at 3. These disclosures
occurred well before the stosieabout her were published the newspaper, she arguei.
Second, Plaintiff contends th8@tefendants violated her right tarivacy by disclosing private
information other than that shared with thevapaper reporter, e.g., her social security number
and date of birth.Id. at 4. As further evidence of Defgants’ unlawful disclosures of her
private information, she points toer allegation that DefendaBaltzley’s son posted private
information about her disdipary record online.ld. Thus, she alleges she has stated a claim for

violation of her right to prigcy irrespective of the publicatief the newspaper story.
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The problem for Plaintiff is that the facshe alleges in her proposed third amended
complaint—the facts she directs the Court’'s attention to in her objections—do not differ
materially from those alleged in her original complaint or her first amended complaint. Her
complaint and first amended complaint, for example, allege disclosures of her private medical
information by Defendants, beginning in May 201See[Doc. 1-7] at 2-3; [Doc. 29] at 27.
Both pleadings allege that eéhnewspaper stories were pubkdg several months later, in
September 2015. [Doc. 1-7] at 7-8; [Doc. 29]28-29. The pleadingslege that Plaintiff
discovered a paper in the parking lot with havate information, includig her social security
number and date of birth, on it. [Doc. 1-8] af@oc. 29] at 32. And thegllege that Defendant
Baltzley’'s son left a comment on the newspaper’bsite revealing privatdetails of Plaintiff’s
employment, suggesting that Defendant Baltzleg tesclosed those private details to a third
party. [Doc. 1-7] at 7; [Doc. 29] at 29.

The Tenth Circuit held that these allegations were insufficient to state a claim for
violation of her Fourth Amendment right to privacy. As alleged in the original complaint,
Plaintiff's claim was “too speculate to proceed as pled.” 8. 49-1] at 9. And the first
proposed amended complaint “did moaterially alter her claim.”ld. at 11. Plaintiff’'s most
recent proposed amended complaint does not meveénker. It does nailege any additional

material facts to cure the deficiencies notedH®y Tenth Circuit, and ¢hCourt will not depart
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from the Tenth Circuit's analyst8. The Court therefore finds thammendment would be futile.
Plaintiff's motion is denied as teer Fourth Amendment privacy claim.
B. Stored Communications Act

Plaintiff objects to Judge Vidmar's finding ah she failed to state a claim against
Defendants White-Davis and McLean for vind@ of the Stored Communications Act.
[Doc. 91] at 4-7. Judge Vidmar found that Plifirnad failed to state alaim for violation of
the SCA because she had not alleged thatwkbpage Defendants allegedly accessed was
private. Plaintiff argues thatudge Vidmar misconstrued tbegree to which her CaringBridge
page was accessible to the public. The PF&¥Sumes that Plaintiff's webpage could be
accessed by anyone who has registered with CaringBritideat 5-6. It assumes that her
webpage would not show up through a search ohtffes name on a search engine, but that the
page could be located, for example, by navigathrough CaringBridge’s main page. Plaintiff
clarifies in her objectionthat her webpage was “unlisted with search engamesinternally.”
Id. at 6 (emphasis added). Therefore, armild not simply “stumble onto it.”Id. Instead,

Plaintiff provides, a person could access @aringBridge page only by knowing its specific

191t is true that Plaintiff's proposed third amended coinpleontains some new facts not previously alleged in her
original or first amended complaints. However, to theerixPlaintiff alleges new facts, the information does not
materially alter her claim. For example, Plaintiff novedfically alleges that disclosure of her private medical
information by Defendants began as early as April 2015, rather than May 3@&foc. 77] at 31. But this date

was relevant, according to the Tenth Circuit, only in refato the date “when Ms. Burke spoke to the reporter.”
[Doc. 49-1] at 10. Because Plaintiff still does not spetifyt latter date, it is immaterial whether Defendants’
alleged revelations of her health information occurred irilAp May. Likewise, Plaintiff now alleges the specific

date on which she found the paper in the parking lot. [Doc. 77] at 13. But Plaintiff still does not allege who was
responsible for that disclosure, and claims under 8§ 1988ree“personal involvemerih the alleged constitutional
violation.” [Doc. 49-1] at 10 (quotinBrown v. Montoya662 F.3d 1152, 1163 (10th Cir. 2011)).
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URL.* Id. In other words, Plaintiff argues, her wigsvas effectively hidden from public view
even though it was theoretically availabdeanyone with a CaringBridge account.

Plaintiff's proposed third amended complagdes not plausibly altge violation of the
SCA, and Plaintiff’'s objectionsvill be overruled. As Judg¥idmar found in the PF&RD, an
SCA violation cannot flow from accessing a sthcommunication that was not made private.
The relevant facts that Plaifitpleads in support of her SCA claim are as follows: Plaintiff
created a webpage on CaringBridge, through kvisice published information relating to her
ongoing health problems. [Doc. 77] at 31. @gBridge offered three levels of privacy:
“public,” “registration requied,” and “invitation only.” Id. Plaintiff selected the intermediate
level of privacy, which restricted access toitais registered withCaringBridge but did not
require visitors to obtain permission fraataintiff before viewing her siteld. at 32. Plaintiff
alleges that she “took additional steps takenaer site as private as feasibldd. By way of
example, she alleges she “set Isé#e to not be puldly searchablg so it would be “very
difficult” for others to find it. Id. She alleges that Defendants learned of her CaringBridge site
when they “performed a retaliatorgearch” of her work email. Id. She alleges that
Defendant McLean, at the direction of Defemd&Vhite-Davis, then created a CaringBridge
account and visited her webpage, without autlation from Plaintiff or CaringBridge, in
violation of the SCA.Id. at 33.

These facts do not state a oiafor violation of the SCA.At best, Plaintiff's proposed

amended complaint alleges that only a peradth a CaringBridge account could view her

A “URL,” or “Uniform Resource Locator,” is the address of a webpage.
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webpage and that the page was not “publiggrshable.” But the complaint itself does not
specify what “publicly searchable” meansidadoes not allege what private information
Defendants were required to rely on, and didact rely on, in order to access her website.
Moreover, even assuming that Plaintiff's propdsamended complaint adequately alleges that
her webpage was accessible only by those who were in possession of its URL, and that
Defendants accessed her webpage after learning of its existence through her wotktieenail,
analysis does not change. It may be true Fteintiff intended only those people whom she told
about her webpage to view it, but Plaintiff registered her webpage in such a way that it could be
viewed by any person with a CaringBridge accoudéfendants did not access a page they were
unauthorized to access. Defendants’ access was consistent with the privacy settings that Plaintiff
herself carefully chos€:** Plaintiff's motion will be denied as to her SCA claim.

C. First Amendment Violation of Freedom of Speech
and Association Pursuant to § 1983

Plaintiff objects to Judge Vidmar's finding ah she failed to state a claim against
Defendants White-Davis and McLean for violationhefr First Amendment right to free speech.

[Doc. 91] at 7. Plaintiff argues as an iait matter that Judge Vidmar’'s finding on her

12 Defendants dispute this allegation. They maintain tiney learned of Plaintiff's CaringBridge webpage when
Plaintiff's co-workers reported its existence to Defendant White-D&&g{Doc. 82] at 27 n.12.

13 Defendants suggest that Plaintiff's argument in her objections—that the question loémiret webpage was
publicly accessible is a question of féat the jury—was not raiseldefore Judge Vidmar, such that she has waived

it. [Doc. 92] at 9. This is not so. It may be true that Plaintiff asserts for the first time in her objections that the
parties’ dispute over her SCA claim is a factual dispute “for the jury.” However, her grafirher motion to
amend does address the question of drelher webpage was publicly accessil#ee, e.g[Doc. 85] at 7-8. She
cannot be said to have waived the issue.

14 Defendants further assert that Judge Vidmar found, aftemative basis to deny Plaintiff's SCA claim, that the
claim was time-barred. [Doc. 92] at 9. Judge Vidmar made no such finding. The PF&RD acknowledged that
Defendants had challenged the addition of this claim on the basis of timeliSesgDoc. 90] at 27. But
Judge Vidmar did not make any further findings asvtether the claim was timedsad, finding instead that
Plaintiff had failed to state aaim for violation of the SCAId. at 28-29.
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First Amendment claim was based on his erronemugclusion that Rintiff's CaringBridge
page was publiclaccessible.ld. She further arguda$at, irrespective oivhether her webpage
was publicly accessible, Defendants “placed her personal life under investigation” because she
engaged in protected speech activitg. This “investigation,” she argues, constitutes unlawful
retaliation by Defendants in violatioof her First Amendment rights.

Plaintiff's objections will be overruled. &htiff alleges that Defendants White-Davis
and McLean “placed her private life under invgation” by viewing her CaringBridge page. To
the extent Plaintiff alleges she was retaliatediregy after Defendants lewad that Plaintiff had
shared certain information on her webpage, Bfaoioes not allege the personal involvement of
Defendants White-Davis and McLeaBee Montoya662 F.3d at 1163 (personal involvement in
the alleged constitutional vition is required to state a 8§ 1983 claim). And to the extent
Plaintiff alleges that the act of viewing her bpage itself constituted the retaliatory adverse
action, she does not state @gnizable claim against Defendanthite-Davis and McLean for
retaliation in violation otthe First AmendmentSee, e.g.Baca v. Sklar398 F.3d 1210, 1220
(10th Cir. 2005) (“An employee alleging retlon must show that his employer took some
adverse employment action against himByammer-Hoelter v. Twin Peaks Charter Academy
492 F.3d 1192, 1207-08 (10th Cir. 2007) (adverse eynpént action includes, in addition to
actual or constructive discharge, “substantiatassment and abuse” and “removing job duties
from an employee’s portfolio or giving an eropée a written reprimanor a poor performance
rating” (internal quotation marks omitted)ybrook v. Members of Farmington Mun. Sch. Bd. of
Educ, 232 F.3d 1334, 1340-41 (10th Cir. 2000) (“[M]iramtverse employment actions [do] not

constitute First Amendment violations."Garpenter v. Sch. Dist. No., 2017 WL 1407041,
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at*6 (D. Colo. Apr. 20, 2017) (unpublished) (emplogedirective to plaintiff that she refrain
from posting certain work-related critiques on Racebook page, without specific consequences
attached thereto, was not an “adverse empémtmaction”). Plaintiff's allegation that
Defendants White-Davis and Mcae looked at her webpage doest state a First Amendment
retaliation claim.  Plaintiff fails to statex claim for retaliation in violation of her
First Amendment rights, and her motion to amend will be denied as to her First Amendment
claim.
D. New Mexico Human Rights Act

Plaintiff objects to Judge Vidmar's recomndation that her motion be denied without
prejudice as to her claims forolation of the New Mexico HumaRights Act. [Doc. 91] at 7-9.
Judge Vidmar recommended that amendment heeddecause Plaintifailed to specify which
Defendants she was asserting NMHRA claims regjai [Doc. 90] at 16. That mattered for
purposes of determining whether Plaintiff hadh&usted her administrative remedies as to each
Defendant. Id. Plaintiff argues in her objections the Court should assume she intended to
state NMHRA claims against eaClefendant. [Doc. 91] at 7-8. &lurther contends that, as a
practical matter, Defendants had sufficient retxé her NMHRA claims against them because
they were notified when Plaintiff filed her EEOC chargés. at 8. Finally, Rdintiff notes that
the pleading standard is leniemtarticularly for pro se partee and that she has adequately
alleged exhaustion under that permissive standald.

Plaintiff's objection will be overruled. Asudge Vidmar noted in the PF&RD, a plaintiff
alleging claims under the NMHRA must first exisathe administrative gavance process with

respect to all named defendan&ee Campo828 F. Supp. 2d at 1267. Plaintiff alleges that she
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exhausted her administrative remedies, [D@Z] at 40, but she does not specify which
Defendants were named in the administrativaeeding, nor does she allege which of the nine
Defendants she seeks to assert her NMHRA claganst. Plaintiff suggests that it is clear
from her complaint that she seeks to assennslagainst each of the Defendants, but the Court
will not make that assumption, even under the dbgleading standards afforded to her as a
pro se party> Nor will the Court require Defendanis guess whom Plaintiff is asserting her
claims against. In fact, Defendants pointed outltgk of clarity in thai response to Plaintiff’s
motion to amend—they argued that, without kimgvagainst whom Platiff was bringing her
NMHRA claims, they could not evaluate exhaustig®oc. 82] at 6. Riintiff did not address
this argument in her reply. The Court is not reqg Plaintiff to make a more specific showing
as to exhaustion of hefaims. Rather, Plaintiff must cleéa allege the mdividual Defendants
against whom she is asserting her NMHRA claims.

Plaintiff's motion will be dered without prejudice as to her NMHRA claims. Plaintiff
will be permitted another opportunity at amendment to allege violation of the NMHRA,
specifying which Defendants she sgé# assert claims against.

VI. Conclusion

Plaintiff's motion will be granté in part and denied in part. Plaintiff may proceed on the

following claims: (1) her FPWA/EPA claimagainst Defendant GSD; (2) her WPA claims

against Defendant GSD and Defendant Burcklénis official capacity; (3) her IPRA claim

% Indeed, it is far from obvious to the Court that Plaintiff’'s NMHRA claim was intendedstgali Defendants. By
way of example, Plaintiffs allegations in support of her NMHRA claims are devoid of anyiahatéerence to
Defendant McLean, who is counsel for Defendants.
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against Defendant GSD; and (4) her FMLA klaagainst Defendant Dawson. Plaintiff's motion
to amend will be denied as to the other claand parties Plaintiff seeks to add, for the reasons
stated herein.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Plaintiff's
objections to Magistrate Judge’s Proposeddiigs and Recommended Disposition [Doc. 91]
areOVERRULED.

IT IS FURTHER ORDERED that the Magistrate Judge’s Proposed Findings and
Recommended Disposition [Doc. 90] &BOPTED.

IT IS FURTHER ORDERED that Plaintiffs Third Motion for Leave to Amend
[Doc. 77] isGRANTED IN PART andDENIED IN PART . ItisGRANTED as to Plaintiff's
IPRA claim against Defendai@SD and her FMLA claim agaih®efendant Dawson. It is
DENIED in all other respects.

IT IS FURTHER ORDERED that, within21 daysof entry of this Order, Plaintiff file
an amended complaint consistent with the foregoing.

IT IS SO ORDERED this 20" day of June, 2018.

R

M. CHRISTINA ARMIO
SeniorUnited StatesDistrict Judge
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