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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ESTHER VERA, as personal representative
of MANUEL FLORES, deceased,

Plaintiff,
V. Civ.No. 16-491SCY/KBM
SAMUEL RODRIGUEZ, in his individual capacity,
BOARD OF COUNTY COMMISSIONERS OF
BERNALILLO COUNTY, and DAN HOUSTON,
in his individual and officiatapacities as Bernalillo
County Sheriff,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Defenita’ Motion for Partial Summary
Judgment No. I: Dismissal of Plaintiff’'s FahrAmendment Excessive Force Claim (Doc. 69),
Motion for Partial Summary Judgment No. II: Dissal of Plaintiff's Sate Law Claims Against
Defendant Rodriguez (No. 68), Motion for PdrBammary Judgment No. Ill: Dismissal of
Plaintiff's Municipal Liability (Policies, Custom®atterns, and Practices), Failure to Train, and
Supervisory Liability Claims (Doc. 75). Havimgviewed the Motions, thbriefing, the relevant
law and evidence in the record, and othenbisiag fully advised, the Court concludes that
Defendants’ Motions shall lBRANTED.
.  FACTUAL BACKGROUND

Except where otherwise nakethe following are the undisputed facts. On August 4,
2013, at 6:04 p.m., Deputy Samuel RodriguethefBernalillo County Sheriff's Department

responded to a dispatch involviagpossible 10-65" in the aa of Gun Club Road and Coors

Boulevard in the Albuquerque, New Mexico nogiolitan area. Doc. 68-5, Ex. F., p. 2. In
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general, a “10-65” is dispatch code for a kigpiag. Doc. 68-6, Ex. H, 18:2-10. The dispatcher
relayed that the individual whwad called indicated that “theveas a subject in a red Dodge
trying to take a female.” Doc. 68-5, Ex. F, pTRe dispatcher stated that the female was last
seen wearing “cheetah pricibthing and screaming.” Doc. 68-5, Ex. F at p. 2.

The events leading to thelm® dispatch began when DonRaybal arranged to meet her
boyfriend, decedent Manual Floresaagas station so that he could return her red Dodge Dakota
pick-up truck! Doc. 68-2, Ex. A at 67:11-18; 72:73:19. Ms. Roybal arrived at the location
with her daughter, Marlaina Pradn a silver car. Doc. 63-Ex. A at 76:1-2; Ex. J (showing
silver car). When they met, Flores began tleeiaig Roybal that he wadiinjure her family if
she did not leave with him. Doc. 68-2, ExaA75. When Roybal wouldot leave with Flores,
he began physically assaulting laed carried her into the truck. Doc. 68-2, Ex. A at 77:19-78:3,
78:20-24. Roybal eventually jumped out of truck and back into Prada’s vehicle. Doc. 68-2, EX.
A at 79:2-6. Prada, with Roybal the vehicle, then drove awayfn the gas station while Flores
followed them. Doc. 68-2, Ex. A at 84; Doc. 68-4, Ex. D at 16:21-17:2. Jeccika Enriquez and
her son, Devante, pulled intcetigas station at some point ihgythe encounter between Roybal
and Flores. Doc. 68-4, Ex. D &23-9:13. Devante called 911aproximately the time Roybal
and Prada left the gas station with Flarepursuit. Doc. 68-4, Ex. D at 14:11-18.

After leaving the gas stath, Prada and Roybal begaaveling northbound along Coors
Boulevard. Roybal testified at hdeposition that Flores firstretck their vehicle when he saw

her using her phone to dial 911. Doc. 68-2, Ex. 8620-87:3. After Flores struck the vehicle,

! Plaintiff does not dispute the events that occupmar to Deputy Rodriguez’s involvement. Plaintiff

does object to these facts, however, on the bases that they are irrelevant and prejudicial. While the Court
agrees with Plaintiff that Deputy Rodriguez was ultifyatmaware of the full extent of events that took

place at the gas station and that events unknown to him have no bearing on the Court’s analysis of his use
of force,see Phillips v. Jamed22 F.3d 1075, 1081 (10th Cir. 2008) Court includes a summarized

version of these events here to provide context regarding the background of the irgedBrdc. 84, p.
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Prada began making a u-turn in order &védl southbound on Coors near the Countryside
Mobile Home Park. Ex. J at 5:30-5:32. tAts point in time Deputy Rodriguez was

approaching the scene driving northbound oorS. Doc. 68-4, Ex. D at 29:3-9. Deputy
Rodriguez engaged his belt tapwlactivated his siren. Ex. L. A&ada nearly completed the u-
turn, Flores intentionallgtruck her vehicle on the driver’s side door. Ex. A at 87:25-88:4; Doc.
68-4, Ex. D at 26:6-14; Ex. J3-35; Ex. K 5:33-35. The impact forced Prada’s car onto the
side of the road where it knocked over a stgp.skEx. J 5:25. Prada then drove back onto the
roadway and came to a stop on the shoulder of e adew yards from thaeitial impact. Ex. J

at 5:43-48. Flores surged forwdaand intentionally struck the kiele again in the rear. Ex. J
5:48-51. At this point, Roybal exited the gihcar hoping that it wodlprotect her daughter,

who was still in the car with lngfrom Flores. Doc. 68-2, Ex. A at 89:23-90:7; Ex J 6:05. Roybal
then began running toward the mobile homekipg lot between the silver vehicle and a
guardrail. Doc. 68-2, Ex. A 90:8-10; Doc. 68-4.1B 27:17-20; Ex. J 6:05-6:07; Doc. 68-8, Ex.
M at 8:2-12. Flores pursuediffal as she ran and nearly stringg with his truck. Doc. 68-4,

Ex. D at 27:17-21; Doc. 68-6 xEH at 70:5-14; Ex. J 6:05-0After attempting to strike

Roybal, Flores drove into the mobile homekpag lot, turned around, and began to proceed
toward southbound Coors. Ex. J6at3-22; Ex. K at 6:13-22.

As Flores was exiting the mobile home padklot, Deputy Rodriguez was approaching
the same parking lot in the northbound lan€obrs. Ex. J at 6:20-22. Deputy Rodriguez had
witnessed Flores strike Prada’s vehicle al ashis attempt to hit Roybal while she was
running. Doc. 68-6, Ex. H at 68:18t, 90:10-20. As Deputy Roduez began to turn into the
mobile home parking lot, Florestruck the driver’s side of [peity Rodriguez’s patrol car. Ex. J

at 6:22-26; Ex. K at 6:226; Ex. L at 0:58-1:02. The parielispute whether i first strike



pinned Deputy Rodriguez’s legs and preventedutifizing either the gas or brake pedals. The
surveillance video shows that aftle first strike Deputy Rodjuez’s unit rolled forward a few
feet before coming to a complete stop aretehfter did not movéEx. J. at 6:30-35.

After striking Deputy Rodrigugs vehicle, Flores left thscene proceeding southbound
on Coors. Ex. J at 6:34-36. Deputy Rodriguez reyoto dispatch that Flores had struck his
vehicle and had left the mobiteme parking lot. Ex. L at 1:01-04. Flores, however, turned
around and began heading back toward theilsbbme parking lot. Ex. K at 6:36-37.
Approximately twenty seconds elapsed betwelenes’ first impact with Deputy Rodriguez’s
vehicle and his return to the seenEx. J at 6:40-42. As Fks approached Deputy Rodriguez’s
position, Deputy Rodriguez began frantically attemgptio open his car door from the outside in
order to exit the vehicle but tliwor was stuck shut from thedi impact. Ex. J at 6:36-40.

Flores accelerated straight Ideputy Rodriguez’s unit and agaimwsik it in the driver’'s side

door. Ex. J at 6:40-42. The force of this coflisidrove both vehicles into the mobile home
parking lot. Ex. J at 6:44-46. This secamdlision caused significant damage to Deputy
Rodriguez’s vehicle and resultadhis legs being pinned inside his unit. Ex. N-1 — N5; Doc. 68-
6, Ex. H at 57:22-58:1.

After striking Deputy Rodrigugs vehicle for the second timElores stepped out of the
truck and threw his hands in tag and screamed inaudibly. Ex6:47-48; Ex. L 1:22-1:26. The
parties offer differing interpretations of the nataral intent of Flores “throwing his hands in the
air.” Defendants contend that it was an aggvessr challenging action whereas Plaintiff posits

that it was an act of surrender. Based on tineedlance video evidence, it is clear that Flores

2The parties dispute the extent of Deputy Rodriguez’s field of vision after the second c@lesiboc.

68, Defendants’ Undisputed Material Facts Nos. 87D@¢. 84, Plaintiff's Disputed Facts Nos. 5, 10
Given the Court’s analysis below, however, the Coaricludes that resolution of the issues presented in
this case renders it unnecessary to resolve whethetifPla@s proffered sufficient evidence to place this
fact in dispute.



did not immediately raise his hanalsove his head upon exiting the tridcEx. J at 6:47.
Instead, Flores initially raised his arms talrorso height with his hands extended outward
from his body as he stepped around the truck’s dadraway from the vehicle. Ex. J at 6:47.
Flores held this pose for approximately twdahcee seconds before throwing his hands above his
head. Ex. J at 6:47-6:50. At thatipip Deputy Rodriguez shot him twice in the chest. Ex. J at
6:50-52; Ex. L at 1:24-27. DepuRodriguez did not give any vaabwarnings before firing. Ex.
5 at 45:16-20, 50:6-13. Flores diasdl a result of these gunshots.

After the shooting, Deputy Rodriguez remaitgppped in his vehicle. Ex. J at 6:55.
Three bystanders ultimately assisted him it the vehicle through the passenger side door.
Ex. J at 8:10. Approximately one minute and forty-five seconds later, additional BCSO deputies
arrived on the scene. Ex. J at 8:30.
. STANDARD OF REVIEW

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). There is no genuidispute as to any material fagtless the evidence is such that
a reasonable jury could return a verdict for the non-moving pantyerson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). In reviewing a rantfor summary judgment, the Court views

3 While a court generally conses all reasonable inferences in the non-moving party’s favor at the
summary judgment stage, when there is “clear contigigo evidence of an incident,” the court is not
bound to adopt the plaintiff's interpretation of those evesee Thomas v. Durastar®07 F.3d 655, 659
(10th Cir. 2010). It is clear from the video evidence that Flores does not immediately raise his hands
above his head in a gesture indicative of surrender upon exiting the truck. This interpretation is
furthermore confirmed by eyewitness Frank Pena’s deposition testimony of Flores’ actions when he
exited the truckSeeDoc. 84-1 at 20:4-11 (testifying that Fés' hands were “[a]bout midway up and to
the side. So it wasn’t up like surrender, it was ughéoside like palms up...”). That said, the Court will
not construe Flores’ actions as “challenging” wherexited the truck as that would inappropriately
resolve a factual dispute. To be clear, althougicHihder could reasonably conclude that no action by
Flores after exiting the truck indicated an interguarender, the Court, cansing reasonable inferences

in Plaintiff's favor, will assume for purposes of thesetidios, that Flores threw his hands above his head
in act of surrender in the one to two seconds before he was shot.



the evidence and all reasonainierences therefrom in the light most favorable to the non-
moving party S.E.C. v. Thompseoi32 F.3d 1151, 1156-57 (10th Cir. 2013) (quotation omitted).
Initially, the party seeking summary judgment bas burden of showing that there is no genuine
dispute as to any material faBee Shapolia v. Los Alamos Nat'l La®02 F.2d 1033, 1036
(10th Cir. 1993). Once the moving party meetsitirden, the non-moving party must show that
genuine issues remain for triad.
lll.  ANALYSIS

Broadly speaking, Defendantgiotions raise three main issst Defendants’ first Motion
contends that summary judgnteshould be entered in tihnéavor on Plaintiff’'s Fourth
Amendment excessive force claim. Doc. 69 r&lspecifically, Defendds argue that Deputy
Rodriguez is entitled to qualiiemmunity because he usedaojectively reasonable amount of
force when he shot Flores and, alternatively, thataw was not clearlgstablished that the use
of deadly force under these circumstancesatgectively unreasonable. Defendants’ second
Motion contends that Plaintif’state law claims for wrongfdeath against Deputy Rodriguez
should be dismissed. Doc. 68. Defendanisttlotion challenges Plaintiff's claims for
municipal and supervisory liability under stateldederal law. Doc. 75. The Court will address
these Motions in turf.

A. Plaintiff's Fourth Amendment Claim

Defendants assert that Deputy Rodriguez igled to qualified immunity on Plaintiff's
excessive force claim under the Fourth and Fourteenth Amendment. Doc. 69. Qualified
immunity protects public officialiom liability “insofar as thaiconduct does not violate clearly

established statutory or constitutional rightswbiich a reasonable person would have known.”

* As the Court set forth in a previous Order (Doc. 1P#fendants should in the future file one omnibus
motion for summary judgment rather than daeseof related motions for summary judgment.
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Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotiktgrlow v. Fitzgerald 457 U.S. 800,
818 (1982)). When a defendant asserts qualifiredunity at the summary judgment stage, the
burden shifts to the plaintiff to show (1) the defant violated a consttional right, and (2) the
constitutional right was clegrlestablished at thiéme of the defendant’s conduct, i.e. the
contours of the right were sufficiently well démeed that a reasonaliéficial should have
known his conduct was unlawfi@ourtney v. Okla. ex rel. Dep’t of Pub. Safét§2 F.3d 1216,
1222 (10th Cir. 2013). The overarchimgjuiry is whether the law at the time of the defendant’s
conduct provided the defendant with “fair neticegarding the legality of that conduPierce v.
Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004). Asanmonly reiterated, qualified immunity
provides “ample room for mistaken judgmentspgtecting all but the pinly incompetent or
those who knowingly violate the lawHerrera v. City of Albuguerqué89 F.3d 1064, 1070
(10th Cir. 2009) (quotingdunter v. Bryant502 U.S. 224, 229 (1991)). While the Court may first
address either prong of the analyBisarson v. Callaharb55 U.S. 223, 236 (2009), the Court
will begin with Defendants’ argument that thede Deputy Rodriguez utilized was objectively
reasonable.

I. The Force Deputy Rodriguez Employed was Objectively Reasonable

Excessive force claims are analyzed uridereasonableness requirement of the Fourth
AmendmentSee Graham v. Connot90 U.S. 386, 395 (198%state of Larsen ex rel.
Sturdivan v. Murr511 F.3d 1255, 1259 (10th Cir. 2008). “To establish a constitutional
violation, the plaintiff mustiemonstrate the force used was objectively unreasonahbiesén
511 F.3d at 1259. “The reasonableness of a péaticase of force must be judged from the
perspective of a reasonable officer on the saatieer than with the 20/20 vision of hindsight.”

Graham 490 U.S. at 396. Reasonableness isradgted based on the information possessed by



the officer at the moment that force is employsst Weigel v. Broad44 F.3d 1143, 1152 (10th
Cir. 2008), but the inquiry does not take into astdhe specific officer’s intent or motivation.
Graham 490 at 397The Court must assess “objective reasonableness based on whether the
totality of the circumstances justified the usdéaste and pay careful attention to the facts and
circumstances of the particular cadeatsen 511 F.3cdat 1260 (internal quotation marks and
citation omitted). This includes cadsration of “the severity ahe crime at issue, whether the
suspect poses an immediate threat to the saféhe officers or others, and whether he is
actively resisting or attemptirtg evade arrest by flightGraham 490 U.S. at 397. “While
these are the most common considerations, theegatr'a magical on/off switch that [constitute]
rigid preconditions’ to determine whether dficer’'s conduct constituted excessive force.”
Davenport v. Causep21 F.3d 544, 551 (6th Cir. 2008) (citiBgott v. Harris 550 U.S. 372
(2007)).

There can be no genuine dispute in thi:dhat Deputy Rodriger initially possessed
justification to use deadly foe during this incident. “Deadly foe is justified under the Fourth
Amendment if a reasonable officer in [the defant’s] position would have had probable cause
to believe that there was a threat of serjplugsical harm to themselves or to otherSgvier v.
City of Lawrence, Kansas0 F.3d 695, 699 (10th Cir. 1999homas v. Durastant607 F.3d
655, 664 (10th Cir. 2010) (“The use of deadly fasceot unlawful if areasonable officer would
have had probable cause to believe that there Wasat of serious physical harm to himself or
others”). “Probable cause, while incapablg@udcise definition, mearthat the facts and
circumstances of which the officer is aware anelreasonably viewed ascurate are sufficient
unto themselves to warrant a man of reas@ehltion to believe that deadly force is

necessary.Davenport 521 F.3d at 551 (6th Cir. 2008) @nbal quotation marks and citation



omitted). As articulated by the United States Sugr€uurt, “if the suspect threatens the officer
with a weapon or there is probable causkeeiteve that he has committed a crime involving
infliction or threatened inflictiomf serious physical harm, deadly force may be used if necessary
to prevent escape, and if, where feasible, some warning has been gieangssee v. Garner
471 U.S. 1, 11-12 (1985).

Courts have routinely held that deadly fonsay be justified where a suspect threatens to
hit or run over an officer with a vehicl8ee Thoma$07 F.3d at 664 (“if threatened by [a]
weapon (which may include a vehicle attemptmgun over an officer), an officer may use
deadly force”)Lytle v. Bexar County, Tex560 F.3d 404, 412 (5th Cir. 2009) (stating that it
would be a reasonable use of force to shootesiidgacking vehicle towd the officer due to
“the threat of immediate and severe physiaaim that the reversing [car] posed to [the
officer]”); Waterman v. Battqr893 F.3d 471, 478 (4th Cir. 200gpncluding that a suspect who
accelerated his vehicle toward officers “posedhamediate threat of serious physical harm”).
Because the threat of hitting an officer with &ieke may justify the use of deadly force, it is
axiomatic thatctually hitting an officer with a vehicle mgustify the use of deadly forceSee
Hathaway v. Bazanyp07 F.3d 312, 322 (5th Cir. 2007) (concluding deadly force was justified
where the suspect struck the officer with his ddgrman v. City of Shannon, Mississipp96
F.Supp.2d 709, 713-14 (N.D. Miss. 2003) (concluding ttiasuspect “posedthreat of serious
physical harm to [the officerfonsidering that [the suspect] gudrtbe engine of his vehicle (a
potentially deadly weapon) at ammed police officer standing mefeet in front of him”).

In the present case, not ol Deputy Rodriguez have pralble cause to believe that
Flores posed an immediate threat to hisathér's safety, he haattual knowledge. Deputy

Rodriguez was aware prior tosharrival on scene that a suspeca red pick-up truck was



involved in a possible kidnappindgJpon arriving at the scenijs undisputed that Deputy
Rodriguez witnessed the truck, witores at the wheel, strikedlsilver car. Flores struck the
car with enough force to push it off the roadpD&y Rodriguez further itnessed Flores attempt
to strike Roybal as she fled on foot from theesilgar. Then, as DepuRodriguez attempted to
enter the mobile home parking lot, Flores skrDeputy Rodriguez’s unwith enough force to,
at the least, incapacitate the driver’s sider and thereby prevent Deputy Rodriguez from
exiting from that side. Flores then fled #$eene for approximately twenty seconds only to
return and violently strike DeppRodriguez’s unit again in theider’s side door. Under such
facts, no reasonable jury couldnclude that Flores did not poae immediate threat to the
safety of Deputy Rodriguez amthers during these events.

The crux of the issue in this case, howeigewhether it was obgtively reasonable for
Deputy Rodriguez to use deadly force againstddan the moments after Flores got out of the
pick-up truck. As Plaintiff nas, Flores was otherwise unarmed and so the truck was his only
weapon. Further, in drawing reasonable infeesnn Plaintiff's favor as the Court must, the
Court further assumes Flores raised his hands iact of surrender e less than two seconds
before he was shot. Plaintdbntends that it was thereforgj@ttively unreasonable for Deputy
Rodriguez to use deadly force against an uedrraurrendering suspect. As explained below,
however, Plaintiffs’ argumentkas a too narrow view of threat Flores posed to Deputy
Rodriguez and otheduring the incident.

Plaintiff's focus on Floresactions at the precise momédr was shot is myopic.
Plaintiff's argument is premised on statementsaselaw indicating that court is to evaluate
whether the officers are in danger “at girecise moment that they used forcBtiomson v. Salt

Lake County584 F.3d 1304, 1315 (internal quotatimarks and citation omittedyevier 60
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F.3d at 699, and that justification for theeus force can dissipate within secon@&ee
Waterman 393 F.3d at 481 (“We therefore hold thartce justified at the beginning of an
encounter is not justified eveseconds later if the gtification for the iitial force has been
eliminated.);Lytle, 560 F.3d at 413 (“an exercise of fotbat is reasonable at one moment can
become unreasonable in the next if theifigstion for the use of force has ceasedEl)js v.
Wynalda 999 F.2d 243, 247 (7th Cir. 1993) (“Whenddficer faces a situation in which he
could justifiably shoot, he does not retain tight to shoot at anyme thereafter with

impunity.”). However, as the Tenth Circuit haatstl, the “totality of the circumstances...is the
touchstone of the reasonableness inqui§ege Thomsem85 F.3d at 131&ee also See Mendez
v. Poitevent823 F.3d 326, 333 (5th Cir. 2016) (“we masetsider all of the circumstances
leading up to that moment, because thégrin the reasonableness of [the officer’s]
decisionmaking”). Accordingly, §]trict reliance on the precise ment factor is inappropriate
when the totality must be considered:homson585 F.3d at 131&hillips v. James422 F.3d
1075, 1083 (10th Cir. 2005) (rejectistyict reliance on evaluating ttateto officer at “precise
moment” officer used force due to the “extremelgvant” behavior of thelaintiff prior to the
shooting).

As explained more below, given the seveaty-lores’ actions ithe minutes leading up
to shooting, this case presents a situation in kvtiie totality of the circumstances stand in stark
contrast with Flores’ behaviam the split-second before he was shot. Stated another way, the
Court cannot disregard the “extremely relevant” nature afesl behavior throughout the
incident in favor of singular focus on aagshot of Flores’ aains the moment Deputy
Rodriguez pulled the triggegee Mendez v. PoiteveBP3 F.3d 326, 333 (5th Cir. 2016)

(rejecting the plaintiff's narrow frus on the fact that the decedwsais fleeing the officer at the
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time of the shooting where before the shootimgdecedent had extensively fought with the
officer). Accordingly, the Court rejects Plaintgfframing of the issue as a basic determination
of whether it is objectively reasonable foraficer to shoot an unarmed or surrendering
individual. While relevat, Flores’ act of throwing his handgo the air the moment before he
was shot is but one event among many the QGmnsiders in determining whether Deputy
Rodriguez’s use of force wabjectively reasonable.

The reasonableness inquiry haisg taken into account “tHact that police officers are
often forced to make split-second judgments-eHnumstances that are tense, uncertain, and
rapidly evolving—about the amount of force tieahecessary in a particular situatiorisraham
490 U.S. at 396-97. Accordingly, some measure fdrdace is due an officer’s use of force in
such circumstanceSee Ryburn v. Hyf665 U.S. 469, 477 (2012) (reiaiting that “judges
should be cautious about second-guessing a pafficer's assessment, made on the scene, of
the danger presented byarticular situation.”)Phillips v. James422 F.3d 1075, 1080 (10th
Cir. 2005) (“What may later appear to be unssegy when reviewed from the comfort of a
judge’s chambers may nonettedébe reasonable under the ainstances presented to the
officer at the time”);Davenport 521 F.3d at 552 (stating that@uct is “required to provide a
measure of deference to the officer’s on-thetgudgment about the level of force necessary”
especially in situations “when all partieseg that the events guestion happened very
quickly” (internal quotation marks and citation omitted)). For this reason, courts have further
concluded that “even if an offer reasonably, but mistakenly Jlibged that a suspect was likely
to fight back...the officer would be justified ursing more force than in fact was needed.”
Larsen 511 F.3d at 1260 (internal quotatimarks and citation omitted)jhomson584 F.3d at

1315 (same)Thomas v. Durastant607 F.3d 655, 666 (10th Cir. 201(0An officer may be
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found to have acted reasonably even if he hastakan belief as to the facts establishing the
existence of exigent circumstances”).

Taking the totality of the circumstancesaraccount, the Court concludes that, even
assuming Flores intended to surrender wheexited the truck, a reasonable officer in Deputy
Rodriguez’s position would haveitteer the time nor the opportuwpito recognize that Flores no
longer posed a threat to his and other’s safetgt,Ri is important to break down exactly what
happened during the approximately four to fiveosels that elapsed from the time Flores exited
the truck until he was shot. The video evidenearty shows that, when Flores initially exited
the truck, he had his arms at mid-torso leared spread out in a geire not immediately
indicative of surrender. Flores did not fully ralge hands above his head in a gesture that could
reasonably be associated withiremder until the final one to two seconds before he was shot.
Deputy Rodriguez therefore had a mere few sdsa@fter being violentlgtruck for a second
time to retrieve his weapon, point it at Flores] assess whether Flores still presented a threat.
Thus, this situation presented the exact typ#ense, uncertain, and rapidly evolving”
circumstances contemplated Gyaham

Second, in the short time Deputy Rodriguez tuealssess whether Flores still posed a
threat, a reasonable officer in Deputy Rodrigugpsition would have little to no reason to infer
that it was Flores’ intention to surrender whnenexited the truck.nbleed, all signs pointed
toward a continuation of the attacFor instance, Flores osterigihad an opportunity to flee the
scene after first striking DepuRodriguez’s unit. As evidenced by the surveillance video,
Flores did, in fact, leave the scene for apprately twenty seconds after striking Deputy
Rodriguez’s unit the first time. Instead aéding, however, Flores turd the truck around and

directed it straight into the ier’s side door of Deputy Rodrigas unit. The violence of this
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impact can hardly be understated and the mabinatannot be interpretess anything other than
an intent to seriously injurer kill Deputy Rodriguez. Undesuch circumstances, it would be
completely reasonable for an officer in DepRiydriguez’s position tassume that Flores
intended to continue the attabl any means available to him once he exited the truck. The
Court finds the notion unreasonable that in the gjfdive seconds an B€er could be expected
to process that a suspect whstjbhad the opportunity to make a getaway but instead chose to
return and attempt to kill or seriously injuram would then decid® immediately surrender
once he had incapacitated the @éfi. That may have been Flores’ intention but the Court’s
analysis focuses on whether a reasonable officerd believe that Blres still posed an
immediate and severe threGee Wilson v. Meeks2 F.3d 1547, 1553-54 (10th Cir. 1995)
abrogated on other grounds by Saucier v. K&&3 U.S. 194 (2001) (“Calified immunity does
not require that the police officknow what is in the heart or nd of his assailant. It requires
that he react reasonably to a threaP9well v. Fournet846 F.Supp. 1443, 1446 (D. Colo.
1994) (“Although the amount of force may seem unssasy in hindsight andith the benefit of
understanding the [p]laintiff’s motives and thouglitss not that perspeiee which controls, but
rather what a reasonable officer in thedsific officer’'s] shoesvould have done.”).

Third, the reasonablenessdéputy Rodriguez’s decision to use deadly force is not
limited to the perception that Flores would cang the attack on him once he exited the truck
but instead may include a reasoledelief that Flores presenta threat to others or was
attempting to flee after the commission of gndficant violent crime. As the Supreme Court
stated inGarner, “if the suspect threatens the officer wathweapon or there is probable cause to
believe that he has committed a crime involvingittikéction or threatened infliction of serious

physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible,
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some warning has been given.” 471 U.S. at 11sé&@;also Ryder v. City of Topekd4 F.2d
1412, 1419 (10th Cir. 1987) (stating that an off&éelief that a suspect poses a threat of
serious harm is justified wheren® suspect has placed the officea dangerous, life threatening
situation” or “where the suspeistfleeing from the commission of an inherently violent crime.”).
Not only was Deputy Rodriguez the victim of Floragempts to severely injure or kill him, he
was also aware of Flores’ previous attemptseteerely injure or kilPrada and Roybal. Given
this background, it would also be reasonabteafoofficer in Depwt Rodriguez’s trapped
position to believe that Flores might resume his attack on Roybal or, at a minimum, imperil
others in an attempt to flee from the commissibhis inherently violent crimes. Accordingly,
underGarner, Deputy Rodriguez would be justified inliding deadly force even if his belief
that the threat Flores pose@s not based on the specificaat Flores posed to Deputy
Rodriguez.

Plaintiff rightfully notes thaDeputy Rodriguez did not issuenarning prior to firing and
Garnerrequires an officer to give a warning “whdeasible” prior to utilizing deadly force.
Although there is little authdy on the boundaries of the féaisity requirement, the Court
concludes thaGarnerwould not require a warning under these circumstanceRidiyeway v.
City of Woolwichthe court held that a warning wagat required where an officer could
reasonably believe that plaintiff's previous actions clearly evidenced a disregard for police
authority and could result ireddly force being used against him. 924 F.Supp. 653, 660 (D.N.J.
1996). In addition to committing a violent robbery, the plaintifRidgewaydeliberately
rammed two police cars on threecasions before fleeing on foaid. at 658. The Court stated it
was reasonable for the officer to believe thatghaintiff was aware that deadly force may be

employed against him after directly rammindjadrs on three occasioasd his willingness to
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use violence to evade capture indicated tkedihood that he would not respond at all to a
warning Id. at 660.

For similar reasons, an officer in Deputgdiguez’s position would reasonably believe
that a warning was not feasible given Flores’ previous actions. Ridgewayan officer would
be justified in believing that Flores’ actiomstwice ramming Deputy Rodriguez indicated a
complete disregard for police authority. An oéft would furthermore be justified in believing
that Flores was aware that attempting to kilseverely injure the officer by ramming him with
the vehicle could result in the ployment of deadly force aget him. The Court therefore
concludes thaGarnerwould not require that a warning gaven in this case prior to the
utilization of deadly force.

Finally, the Court briefly retushto Plaintiff's contention thahe justification for deadly
force no longer existed the moment Deputy Rpgrz pulled the trigger. The circumstances
facing Deputy Rodriguez stand in caast to those situations in which courts have held that the
officer should have recognized thhe justification for the use of deadly force had passed within
a mere few seconds. Watermanfor instance, the Court heldathofficers who shot a suspect
that accelerated his vehicle toward them weséfied in shooting the suspect as he drove
toward them but not once he passed the officBee Watermar893 F.3d at 478, 482. The most
obvious distinction fronWaterman of course, is that Floreid not pass Deputy Rodriguez in
the truck but instead violently strkihim, twice. As the court iatermarexplained in
differentiating between the initial justified se@nd the subsequent unjustified shots, “once
Waterman'’s vehicle passed the officers,ttireat to their safety was eliminatedd. at 482.
Further, because the plaintiff did not attempt tikstthe officers, it wa reasonable to conclude

that “any belief that the officentinued at that point to fae® imminent threat of serious
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physical harm would be unreasonablé&d’

Similarly, inLytle, the Court concluded that an offidead sufficient time to reassess the
threat initially posed to him when he fired osuspect’s vehicle approxately “three to four
houses down the block.” 560 F.3d at 409, 415. The suspegtiehad fled after the officer had
attempted to initiate a traffic stop. During thequit, the suspect tookvede turn and struck a
vehicle in on-coming traffic before coming to a stag. at 407. The officestopped “twelve to
fifteen” feet behind the suspedd. The suspect then backed up tosvto the officer’s unit in an
attempt to free himself from the collision and then began driving aldayt 409. The officer
then fired when the suspect’s vehicle was ddvenblock, ultimately striking and killing one of
the occupantdd. at 408 While theLytle court stated that the suspect posed an immediate threat
to the officer when backing up, it was for a jtoydetermine whether the “three to ten seconds,
perhaps even more” that it tooletlhiehicle to come to a complet®p after backing up and then
drive down the block gave the officer suffici¢ime to perceive that the threat to him had
passedld. at 413-14.

In the present case, however, the distinction is, again, the difference between a threat
being based on the potential thag guspect may strike the officand the suspect actually doing
so. Any fear the officer ihytle initially had that the suspect wattempting to strike him when
backing up dissipated when the vehicle begarrdyiaway from him. That was not the case
here. A reasonable officer in Deputy Rodrigegzosition could not be expected to have the
situational awareness to processimatter of seconds that a sefpwho just intentionally tried
to kill or seriously injure him no longer posadhreat merely by exitg his vehicle and, in the
final instant, throwing his hands in the air. Flores’ violent and unpgedddéactions during the

incident necessitated quick and decisive actiorhindsight, a court may find room to second
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guess law enforcement’s choice to use deadly force but the “Constitution simply does not require
police to gamble with their lives in¢iface of a serious threat of harvaterman 393 F.3d at

479 (internal quotation marks aniation omitted). For these reasons, the Court concludes that
Deputy Rodriguez’s use of force was objectivelgsonable and he accordingly did not violate
Flores’ Fourth Amendment rights.

il. Clearly Established

For many of the same reasons the Couaddithat Deputy Rodriguez did not violate
Flores’ constitutional rights, the Court further clutes that no clearly established law existed to
place Deputy Rodriguez on noticathnis conduct was unlawful.

Plaintiff bears the burden of establishthgt the defendant’soaduct violated clearly
established lanGuffey v. Wyaftl8 F.3d 869, 871 (10th Cir. 1994)0 be clearly established,
“there must be a Supreme Court or Tenth @irdecision on point, ahe clearly established
weight of authority from other cwts must have found the lawhe as the plaintiff maintains.”
Clark v. Wilson 625 F.3d 686, 690 (10th Cir. 2010). The Supreme Court has emphasized that
“existing precedent must haveapkd the statutory or constittnal question beyond debate.”
Mullenix v. Luna 136 S.Ct. 305, 308 (2015). Furthermore, the Supreme Court recently
reiterated “the longstanding pdiple that ‘clearly emblished law’ shouldiot be defined at a
high level of generality.White v. Pauly137 S.Ct. 548, 552 (2017) (citation and quotation
marks omitted). “The dispositive questiis whether the violative nature mdrticular conduct
is clearly establishedMullenix, 136 S.Ct. at 308 (internal quatat marks and citation omitted).
Accordingly, “[t]his inquiry musbe undertaken in light of the spicicontext of the case, not as
a broad general propositionld. (internal quotation marks and citation omitted).

Similar to Plaintiff’'s arguments regarding the constitutionality of Deputy Rodriguez’s use
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of force, Plaintiff contends thétis clearly established lawadhan officer cannot use deadly
force against an unarmed, surrendering suspectntifflaites a host of cases standing for this
proposition. See e.g., White v. Gerard®09 F.3d 829, 833, 836 (7th Cir. 2007) (stating that the
officer would not likely be entlied to qualified immunity where éhplaintiff “had his hands in
the air and was surrenderingBaker v. City of Hamilton, Ohjal71 F.3d 601, 607 (6th Cir.
2006) (“Because [the plaintifjad surrendered before beingusk, a reasonable jury could
conclude that [the officer’'s] 8ke to [his] head was unjustd and excessive....We have held
repeatedly that the use of force after a suspexcbéan incapacitated or neutralized is excessive
as a matter of law.”). The Court agrees thatce may not shoot@early surrendering, non-
threatening, suspe@ee Murphy v. Bitsoji820 F.Supp.2d 1174, 1193 (D.N.M. 2004) (“It also
is a well-settled and long-stand principle that the use of deadly force on an unarmed and
unthreatening suspect constitutes unreasonabkssixve force under the Fourth Amendment.”).
Despite Plaintiff's framing of the issue, hewver, this case does not involve a clearly
surrendering, non-threatening, suspect.

Following the Supreme Court’s directives tmalvgeneralities, the proper framing of the
issue is whether the law was clearly estabtisthat it was objectely unreasonable for an
officer to use deadly force against an inditithe officer witnessed intentionally strike a
vehicle with passengers inside, attempt toauer a passenger whaett to flee on foot, who
then intentionally struck the offer's own vehicle twice in arttampt to incapacitate, Kill, or
seriously injure the officer, and who only thrévg hands in the air a mere one to two seconds
before the trapped officer pulled the triggéihis gun. At the time Deputy Rodriquez shot
Flores, any reasonable officer in Deputy Roderja position would not have had sufficient time

to process that Flores no longmrsed a serious continuing thréahimself and others. While

19



the Court will not set forth an analysis of everge®laintiff cites, none of these cases involve a
trapped officer having to make a split-secondigslen about whether assailant who has just
made multiple attempts to kill the officer and atheontinues to pose a deadly threat when the
assailant throws his hands up in the air assthe officer is about to shoot hifSee e.g. Baker
471 F.3d at 603 (finding that théficer violated clearly establisddaw when he struck a suspect
with his “arms straight up to indicate thatlmed surrendered” who had not attacked officers but
instead fled after an attemptédrry stop);Becker v. Elfreich821 F.3d 920, 924 (7th Cir. 2016)
(stating that the plaintiff was Wang down stairs with his han@gove his head when the officer
released his service dogdapermitted it to continuously attack the plaintitherardot 509 F.3d
829, 833 (stating that the officeratlthe suspect when he wasniing around with his hands in
the air after the officer appached him from behind while he was unlocking his car door).

In the present case, Flores’ actions canlizdrel compared to the suspects’ behavior
prior to the use of force in the above casesth&sCourt concluded above, a reasonable officer
could infer that Flores had no intention ofremdering when Flores exited the truck after
directly striking him a second time and that Flargended to continue his assault on either the
officer or others by any means necessary. A sihis case does nollfander the rubric of
situations where the officer unlawfully uskxmice against an unarmienon-threatening, and
surrendering suspecBee Cary 337 F.3d at 1227 (finding thatethaw was clearly established
that an officer cannot use deadly force against an unarmed fleeing suspect puGaamtjo
Thus, Plaintiff fails to proffer cleaauthority as to the limits of an officer’s use of force in the
situation Deputy Rodriguez found himself. In #iesence of authority gerning the particular
circumstances this case presents, the Court taonolude that existing precedent has placed

the constitutional question beyond debate, thepddcing Deputy Rodriguez on notice that his
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use of deadly force against Flores was unconstituti®@es.White1l37 S.Ct. at 551-552.
B. Plaintiff's State Law Claims Against Deputy Rodriguez

Plaintiff asserts two statevleclaims against Deputy Rodtgz: (1) wrongful death by
battery pursuant to NMSA 1978, 41-4-12 (Doc. 313tand, alternativg| (2) wrongful death
by negligence pursuant to NMSA 1978, 41-4-6 (D&t at 13). The Court will address these
claims in turn.

I. Plaintiff's Claim for Battery

The New Mexico Tort Claims Act, NBIA 1978, § 41-4-1 through § 41-4-27, “shields
government entities and public employees fromltability unless immuity is specifically
waived by the Act.’Archibeque v. Moyal993-NMSC-079, 5, 866 P.2d 344. Plaintiff's battery
claim arises under Section 4112; which provides that law enfeement officers may be liable
for “wrongful death...resulting from...battery...or plévation of any rights, privileges or
immunities secured by the constitution and lawthefUnited States or New Mexico” when the
officer is acting within the scopa his or her duties. “New Méco’s civil-battery is modeled
after theRestatement (Second) of TdrtBena v. Greffetl08 F.Supp.3d 1030, 1061 (D.N.M.
2015). Under th&®estatement tortfeasor is liable for battewhen “(a) he acts intending to
cause a harmful or offensive contact with pleeson of the other @rthird person, or an
imminent apprehension of suclt@ntact, and (b) an offensiverttact with the person of the
other directly or indirectly results.State v. Ortegal992-NMCA-003, § 12, 87 P.2d 152 (citing
Restatement (Second) of Torts § 1e also Fuerschbach Southwest Airlines Cp439 F.3d
1197, 1208-09 (10th Cir. 2006). In cases wheretleged tortfeasor is a law enforcement
officer, however, “an officer is permitted a\plege under New Mexico law, and will not be

civilly liable, if the officer ats with a reasonable belief thhte amount of force used is
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necessary under the circumstancdsahcher v. BarrientgsCiv. No. 11-118 LH/LAM, 2012

WL 12838429, *18 (D.N.M. June 13, 2012). Accordinghn officer or entity may successfully
defend against a charge of battery by demonsgrdliat (1) the officer used no more force than
reasonably was necessary, and (2)dfficer acted in good faith.fd. “Generally, the question
of reasonableness of the officeastions in using lethal force apprehend a felon is a question
of fact for the jury.”ld. “New Mexico courts, however, hademonstrated a willingness to grant
summary judgment to police officers when thet§ show that they astt reasonably under the
circumstances.’ld. (citing Alaniz v. Funk1961-NMSC-140, 364 P.2d 1033). Thus, if after
drawing all reasonable faal inferences in a favor of the piéff, the Court determines that no
reasonable jury could decidetime plaintiff's favor, the Cotimay grant a motion for summary
judgment on a battery clainfee State v. EIi2008-NMSC-032 { 17, 186 P.3d 245.

While New Mexico courts do not grant laamforcement officers qualified immunity, the
parties agree that the apgalble standard under New Mexico law is one of “objective
reasonableness” and therefore closely mirrorditsigprong of the qualified immunity analysis
under federal lawSeePlaintiff’'s Response Brief, Doc. 85 at(stating thathe “analysis under
state law strongly resemblesathunder federal law” anddorporating by reference his
arguments as to the unreaableness of Deputy Rodriguez’s actions). Indeefréhuleta v.
LaCuestathe New Mexico Court of Appeals echdgdchhamin stating that “[t]he
reasonableness of the use of deddige in any particular situatn is an objective test from the
perspective of the officer on tiseene, with the understandingtlofficers must often make
split-second decisions in difficult situationsoat what force is necessary.” 1999-NMCA-033, |
8, 988 P.2d 883. Accordingly, the Tenth Circuit hcated that summary judgment should be

granted on state law battery claims where thetdwms previously concluded that the officer’s
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use of force was objectively reasonable whaplyang the first prong of the qualified immunity
analysis. See Youbyoung v. Gaite6B0 Fed. App’x 724, 744 (10@ir. 2017) (unpublished)
(holding that it was proper fatistrict court to dismiss a battery claim under New Mexico law
where the court had previoustpncluded that the officethd not employ unconstitutionally
excessive forcelee alsd-ancher 2012 WL 12838429, *18 (“For the same reasons given [in
the court’s federal objective reasbieness analysis], the court concludes as a matter of law that
[the officer’s] actions were reasable and necessary as toflriag of the irntial shot.”).

Ultimately, while New Mexico courts emps$iae that reasonableness is most often a
guestion of fact for the jurghe Court concludes that thesenothing sufficiently unique
between the federal and state law “objectivasomableness” standards that would justify
reaching separate conclusions under the factempied in this case. Accordingly, because the
Court previously concluded thBeputy Rodriguez’s actions weobjectively reasonable, the
Court similarly concludes that measonable jury could decideRaintiff’'s favor on Plaintiff’'s
state law battery claingee Ellis 2008-NMSC-032 { 17.

il. Plaintiff's Negligence Claim

Plaintiff's negligence claim is premised Deputy Rodriguez’s aligd negligent use of
his firearm. Doc. 37 at 1 51-53. The Newxide Tort Claims Act contains a waiver of
immunity where “the negligence of public erapées while acting within the scope of their
duties in the operation or maintenance of pnllic building, public park, machinery, equipment
or furnishings” results in “bodily injury, vangful death, or propertyamage.” NMSA 1978, §
41-4-6. Defendants contend tlsaimmary judgment should be emt@ in their favor on this
claim because Deputy Rodriguez intentionallyt, megligently, shot Flores and, alternatively,

Plaintiff has not established tHaeputy Rodriguez’s use of Hisearm put the general public at
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risk as required by the statute. Doc. 68 at 20, 23.

A law enforcement officer can be liable foggligent use of equipment pursuant to this
provision of the New Mexico Tort Claims Act wh his or her conduct puts the general public at
risk. See Oliveros v. Mitchelt49 F.3d 1091, 1096-97 (10th Cir. 200@)aintiff contends that
Deputy Rodriguez put the public at risk becausdired into a mobile home parking lot with
bystanders present when he shot Flores.

The waiver of immunity under Section 41-48plies when the injyr be it bodily injury,
wrongful death, or property damage, is “causethieynegligence of the public employee....” It
is undisputed that Deputy Rodriguez intentibnshot Flores; that is, Deputy Rodriguez
intended the express harm Flores suffeBsge Garcia v. Gordor2004-NMCA-114, 6, 98 P.3d
1044 (recognizing that an intentidrtart “by its very nature inteds the harm” suffered (internal
guotation marks and citation omittedBy way of distinction, the plaintiff's injury in Oliveros
resulted from an accidental shooting by theqebfficer (at least, sofar as the claim under
Section 41-4-6 was concerned)hat is, the injury alleged by the plaintiff was a result of the
allegedly negligent operation tife defendant’s firearm. ThuSJiverosprovides little support
for Plaintiff's claim apart from the generalgmposition that a law enforcement officer may be
liable under Section 41-4-6 whetee officer’s negligence causes the alleged harm. Further,
Plaintiff cites no other authority for the propamit that Section 41-4-6 has been construed to
encompass intentional torts public employees, much less thattentional conduct may sound
in negligence generally under New Mexilaw. Indeed, they are distin&ee§ 41-4-12
(expressly providing that immunity is waived fatentional torts such as assault, battery, and
false imprisonment)Gordon 2004-NMCA-114, T 9 (recognizing that “intentional conduct is

purposeful and directed toward a specific emi)e negligent conduct is careless or accidental”
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(internal quotation marks and citation omitfedYItimately, while a bystander could possibly
assert a cause of action if one had beemedjby a stray bulletried by Deputy Rodriguez,
Plaintiff's theory of liability attempts toanflate the duty Deputy Rodriguez owed to the
bystanders with the harm Florekimately suffered. Statl another way, it cannot be said that a
police officer owes a suspect atglof ordinary care in the opation of his firearm when the
officer intentionally shoots the suspect pursuarat kwvful use of force. This mishmash theory
of liability does not support eiéln a waiver of immunity under Section 41-4-6 or state a cause of
action for negligence for Flores’ injury. Ti@ourt therefore grants summary judgment to
Defendants on Plaintiff's negligence claim.

C. Plaintiff’'s Municipal and Supervisory Claims

Defendants’ Third Motion for Partial Summalydgment challenges Plaintiff's claims

against County Defendants. Doc. 75. This inekiBlaintiff’'s claim fo municipal liability
against Defendant Bernalillo Board obthty Commissioners under Section 1983 (Count V),
supervisory liability of Defendant Houston umdection 1983 (Count VI), state law tort claim
for wrongful death against Defendant BernalBoard of County Commssioners (Count 1V),
and state law tort claim for wrongful deaainst Defendant Houston (Count VII).

I. Plaintiff's Claims for Municipal and Supervisoryiability under Section 1983

As Plaintiff acknowledges, Counts V a¥tlare premised on an unconstitutional

violation by Deputy RodriguefeeDoc. 102 at 1. “A municipality may not be held liable where
there was no underlying constitutionalation by any of its officers.’Hinton v. City of
Elwood, Kansas997 F.2d 774, 782 (10th Cir. 1998)yers v. Oklahoma Co. Bd. of Cnty
Comm’s 151 F.3d 1313, 1316 (10th C1r998) (“It is well establised, therefore, that a

municipality cannot be liable under sectit®83 for the acts of aamployee who committed no
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constitutional violation.”). Because the Copréviously concluded that Deputy Rodriguez’s use
of force was objectively reasonable, the Couangs summary judgment in Defendants’ favor on
Plaintiff's claims for municipal andupervisory liability under Section 1983.

il. Plaintiff's Claims for Wrongful Death Against Defendats Bernalillo Board of
County Commissioners and Dan Houston

Although qualified immunity does not applydtate law tort claims, because the Court
concluded that Deputy Rodrtiez committed no underlying stddev torts against Flores,
summary judgment is likewise granted in Defendafatvor on these claims as well. Immunity
may be waived under the New Mexico Tort @laiAct for negligent supervision or training
when the subordinate officer commits one of the enumeratedSegrtiz v. New Mexico State
Police 1991-NMCA-031, 1 1; NMSA 1978, 8§ 41-4-12 (stgtihat immunity may be waived for
wrongful death resulting from the enumeratetisio As the Court previously concluded, Deputy
Rodriguez committed no battery against Flores as a matter of law. Accordingly, no waiver of
immunity exists under Section 4112 for these Defendants. Hugtmore, to the extent that
Plaintiff's claims under these counts are predisen Deputy Rodriguez’s alleged negligent use
of his firearm, the Court’s conclusion abovattany alleged negligee did not cause Flores’
death also precludes a waiver of immunityuatier Section 41-4-6 for these Defendants.
Plaintiff's state law tort clams against Defendants Board of Bernalillo Board of County
Commissioners and Dan Houstorakltherefore be dismissed.

IV. CONCLUSION
Based on the foregoing, ti@ourt concludes that:
1. Defendants’ Motion for Partial Summary Judgnt No. I: Dismissal of Plaintiff's

Fourth Amendment Excessive Forcai@i (Count I) (Doc. 69) is GRANTED.
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2. Defendants’ Motion for Partii@ummary Judgment No. II: Disgsal of Plaintiff's State
Law Claims Against Defendant Rodrigugzounts Il and 1) (bc. 68) is GRANTED

3. Defendants’ Motion for Partial Summary Judent No. Ill: Dismissal of Plaintiff's
Municipal Liability (Policies, Customs, Pattes, and Practices), Failure to Train, and

Supervisory Liability Claims (CoustlV-VII) (Doc. 75) is GRANTED.

IT IS SO ORDERED.

Sitting by Co ent
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