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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
Plaintiff/Respondent,
VS. No. CIV 16-0499 JB/KRS
No. CR 07-1164 JB
ROBERT LESTER HAMMONS,

Defendant/Movant.

MEMORANDUM OPINION AND ORDER

THISMATTER comes before the Court on: (i) f2adant-Movant Robert L. Hammons’
Motion to Correct Sentence Pursuant to 28 0.S8. 2255, filed June 24, 2016 (CIV Doc. 6)(CR
Doc. 114)(*“Motion”); (i) the United StatesMagistrate Judge’sProposed Findings and
Recommended Disposition, filed April 25, 20X€IV Doc. 28)(CR Doc. 136)(“PFRD”);
(iif) Defendant-Movant’s Objection to Unite8tates Magistrate Judge’s Proposed Findings &
Recommendations, filed May 10, 2017 (CIV D8t)(CR Doc. 137)(“PFRD Obijections”); and
(iv) the Amended Proposed Findings and Recwnded Disposition, filed June 26, 2017 (CIV
Doc. 33)(CR Doc. 139)(“Amended PFRD?*).The primary issues are) {vhether, in light of the

Supreme Court of the United States’ decisian Johnson v. United States, 559 U.S. 133

(2010)(“Johnson 1) and Johnson v. Unite@t8¢, 135 S. Ct. 2551 (25)(“Johnson [I"), New

"Hammons applies for relief by motion under 28 U.S.C. § 2255, but before filing the Motion, Hammons
filed a pro se petition wribf habeas corpus under 28 U.S.C. § 2241. See Motion at 2 n.1. The Clerk of the Court
properly docketed Hammons’ petition as a civil matt&ee_Harris v. Nelson, 394 U.S. 286, 293 (1969)(Fortas,
J.)(“It is, of course, true that habeas corpus procesding characterized as ‘civil.””). A § 2255 motion, on the
other hand, “is entered on the docket of the origorahinal case and is typically referred to the judge who
originally presided oveithe challenged proceedings.’'Wall v. Kholi, 562 U.S. 58, 560 (2011)(Alito, J.).
Consequently, some relevant documents were filed in the civil case, Hammons v. Tracy, No. CIV 16-0499, while
others were filed in the criminal case, United Statedammons, No. CR 07-1164, and still others were filed in
both. See United States v. Bergman, 746 F.3d 1128, @IBH Cir. 2014)(Gorsuch, J.)(“No doubt this appeal’s
curious procedural posture owes at least something 2B55's enigmatic @racter.”). To accommodate this
peculiarity, the Court indicates whether a particular documember refers to the civil or criminal case, and it
provides a civil number and a criminal number for documents filed in both cases.
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Mexico aggravated assault against a housemelchber with a deadly weapon, defined by N.M.
Stat. Ann. 8§ 30-3-13, is an Armed Career Gmizmh Act, 18 U.S.C. § 924, (“ACCA”"), violent
felony; and (ii) whether Ogon first-degree robbery, defithdy Or. Rev. Stat. Ann. § 164.415,
is an ACCA violent felony. The Court stanlg its earlier, post-Johnson | determination that
New Mexico aggravated assaatjainst a household member wattdeadly weapon has “as an
element the use, attempted use, or threaterssd of physical force against the person of
another,” 18 U.S.C. 8§ 924(e)(2)(B)()("Elemen®@ause”), and, thus, qualifies as an ACCA
violent felony. _See Memorandum Opiniand Order at 35, 2010 WL 4321693, at *19, filed
October 6, 2010 (CR Doc. 73)("&encing MOO”)(quoting 18 U.S.&. 924(e)). Tk Court also
determines that Oregon first-degree robbergviilse qualifies as an ACCA violent felony under
the Elements Clause. Consequently, HammoasViction for New Mexico aggravated assault
against a family member and his two convictibmsOregon first-degree robbery mean that he
remains eligible for an enhanced sentence under the ACCA, notwithstanding Johnson | and
Johnson I, so the Court will deny the Motion.

FACTUAL BACKGROUND

On June 13, 2007, a grand jury returnedratictment charging Hammons with being a
felon in possession of a firearmwiolation of 18 U.S.C. § 922(g)(1). See Indictment at 1, filed
June 13, 2007 (CR Doc. 1). Plaintiff United Staiesmerica and Hammons entered into a plea
agreement._See Plea Agreement at 1, filesblagr 30, 2008 (CR Doc. 33). The United States
then notified Hammons and the Court that it wdoskek an enhancednsence under the ACCA.
See Notice of Intention to Seek Enhanced &w# Pursuant to the Armed Career Criminal
Provisions of 18 U.S.C. § 9&)( and U.S.S.G. §4B1.4 1 4t 2, filed April 21, 2009 (CR

Doc. 38)(“ACCA Notice”). The United States adsd that the “Defendant has the requisite



number of prior violent felonygonvictions for the purposes 4B U.S.C. § 924(e).” ACCA
Notice § 3, at 1. The United States identified Bueh convictions: (i New Mexico conviction

for false imprisonment; (ii) a New Mexico contran for aggravated assault against a household
member with a deadly weapotij)(two Oregon convictions for fst-degree robbery; and (iv) an
Oregon conviction for second-degrednapping. _See ACCA Noticg3, at 1-2._See also State
v. Hammons, Nos. CR 2000-5122, @B01-00059, Judgment, Sentenaed Order Suspending
Sentence (Second Judicial DistriCourt, County of Bernaldl, State of New Mexico, dated
November 5, 2001), filed April 21, 2009 (CR D@&-1)(false imprisonment and aggravated

assault against a household member wwitdeadly weapon); State v. Hammons, No. 7010,

Judgment and Sentence (Circuit Court o tBtate of Oregon for Umatilla County, dated
December 11, 1981), filed April 21, 2009 (CR D88:-3)(first-degree robbery and second-

degree kidnapping); State v. Hammons, No. 52166, i(§Ziecuit Court of the State of Oregon

for Linn County, dated October 30, 1978), filagril 21, 2009 (CR Doc. 38-2)(first-degree
robbery).

Hammons objected to an ACCA enhanceme®ge Defendant’s Objection to Imposition
of Enhanced Sentence Pursuant to the ArmeédZaCriminal Provisions of 18 U.S.C. § 924(e)
and U.S.S.G. § 4B1.4, filed August 28, 2009 (CRDtY)(“Sentencing Obftions”). Hammons
argued that neither of his New Mexico convioBowere convictions for violent felonies under
the ACCA. See Sentencing Objecis 1 1, at 1 (false imprisoremt); id. I 10, at 8 (aggravated
assault against a family member with a deadly weapon).

The Court overruled Hammons’ Sentencingjg@bons. _See Sentencing MOO at 47,
2010 WL 4321693, at *26. The Court determined Nettv Mexico aggravated assault against a

family member with a deadly weapon is a violenine, because it “has as an element ‘the use,



attempted use, or threatened use of physicaéfagainst another person.” Sentencing MOO at
35, 37, 2010 WL 4321693, at *19-21 (quoting 18 G.S§ 924(e)). The Court based that
determination on the “plain language of gtatute.” SentencinglOO at 35, 2010 WL 4321693,

at *20. See N.M. Stat. Ann. 8§ 30-3-13 (“Aggated assault against a household member
consists of . .. unlawfully assaulting or striking at a household member with a deadly weapon
...."). The Court also determined that N®lgxico false imprisonmergqualifies as an ACCA
violent felony under 18 U.S.C. § 924(e)(2)(B)(iResidual Clause”), see Sentencing MOO at
44, 2010 WL 4321693, at *25-26, which states that addition certain enumerated offenses --
crimes that “otherwise involvefjonduct that presents a seriouseptial risk of physical injury

to another” are ACCA violent felonies, 18 U.S.C. § 924(e)(2)(B)(ii). In light of those two
determinations and Hammons’ failure to objéxtthe use of his Oregon convictions in the
ACCA Notice, the Court concluded that Hammdiasl at least three viemt felony convictions.
See Sentencing MOO at 31, 44, 2010 WL 432168318, *25-26. The Court accordingly
imposed a sentence of 180 months imprisonm&ge Judgment at 2, filed February 16, 2012
(CR Doc. 109).

PROCEDURAL BACKGROUND

Hammons filed a pro se habeas corpus petition on May 27, 2016. See Hammons V.
Tracy, filed May 27, 2016 (CIV Doc. 1)(“Habed®etition”). The Honorable Lourdes A.
Martinez, United States MagisteaJudge, determined that Hammons “may only challenge his
conviction and sentence . . . by a motion undetZB.C. § 2255 and may not seek relief under
Section 2241.” Order at 1, filed June 8, 2016V(Doc. 5)(CR Doc. 113)(“Recharacterization
Order”). Judge Martinez announced her intention to recharacterize the Habeas Petition as a

“motion to vacate, set aside, or correct sané under 28 U.S.C. § 2255” and granted Hammons



leave to “withdraw the [Habeas Petition] or toeard it to add additional claims he may have.”
Recharacterization Order at 2.

1. TheMation.

Hammons filed a § 2255 motion with the assise of appointed counsel. See Motion at
25 (listing Charles Fisher as Hammons’ attornegee also CJA Appointment of Charles N.
Fisher by District Judge James O. Bromgyifiled May 11, 2016 (CR Doc. 112). Hammons
argues that his Motion is timely, because it Vil within one year of the Supreme Court’s

decision in Welch v. United Se&g, 136 S. Ct. 1257 (2016), whichetenined that Johnson Il is a

substantive decision that applies retroactivelgases on collateral reviewSee Motion at 2-4.
See also 28 U.S.C. § 2255(f) tetg that a petitioner can file&2255 motion within one year of
“the date on which the right asserted was initiadlcognized by the Supreme Court, if that right
has been newly recognized by the Supreme Court and made retroactively applicable”).

On the Motion’s merits, Hammons argues thefter Johnson II's invalidation of the
Residual Clause, New Mexico false imprisonimsnno longer an ACCA violent felony. See
Motion at 13. Hammons alsogares that New Mexico aggraeat assault against a household
member with a deadly weapon is not an AC@délent felony. _See Motin at 16. According to
Hammons, the “threatened use of physical forcaireg} the person of another’ in the elements
or force clause should also be confined torgéentional threato inflict ‘violentforce -- that is,

force capable of causing physical pain or injiryanother person.” Motion at 16 (emphases in
originals)(quoting 18 U.S.C. $4(e); Johnson |, 559 U.S. 840). Hammons contrasts that
reading of the Elements Clause with “aggradatssault in New Mexico[, which] does not

require, as an element, the intentional use of violent force, or, as an element, an intent to assault

or to injure, or even to frighten.” Motion at 1®lammons adds that tlnited States “has never



disputed that the alleged ‘deadly weapon¥atved in Hammons’ offense “was a stun gun,”
Motion at 13, and he asserts that a stunigunot a deadly wgmn, see Motion at 15.

2. The Response.

Magistrate Judge Martinez ordered the Unitdtes to respond to the Motion, see Order
at 2, filed July 5, 2016 (CIV Doc. 8)(CR DdLl5), and the United States obliged, see United
States’ Response to Motion to Correct Sergeursuant to 28 U.S.C. § 2255 at 1, filed
November 11, 2016 (CIV Doc. 20)(CR Doc. 128)(“Response”). The United States concedes
that, after_Johnson II, Hammor$alse imprisonment conviains are no longer valid [ACCA]
predicates.” Response at 2. The United eStatrgues, however, thelammons “has three
remaining valid predicates for ACCA purposes, hgwonvictions for robbery in the first degree
(two offenses) out of the state of Oregoayid a New Mexico congtion for “Aggravated
Assault Against a Household khber (Deadly Weapon).” Rpsnse at 2. The United States
notes that the “Defendant does make issue or dispute the valydof his two separate Oregon
robberies in the first degree difjng as ACCA predicates,and that the Hammons’ 1978 first-
degree robbery and his 1981 firsigdee robbery “are separate offeaghat were perpetrated at
separate times, locations, andtims.” Response at 2.

The United States then argues that Hamraggravated assault against a household
member with a deadly weapon conviction rem@nsACCA violent felony._See Response at 4.
The United States contends both that the €ouwonclusion in its Sentencing MOO -- that
aggravated assault against a household memtiera deadly weapon glies as an ACCA
violent felony under the Elemen@®ause -- “remains valid,” Rpsnse at 4 (citing Sentencing
MOO, 2010 WL 4321693, at *19-21)nd that the United States Court of Appeals for the Tenth

Circuit recently determined --Iait in a case construing U.S.S&52L1.2(b)(1) -- that “the New



Mexico crime of aggravatedssault with a deadly weapon camts as an element the use,

attempted or threatened use of physical ddrcResponse at 4 (mg United States v.

Maldonado-Palma, 839 F.3d 1244, 1248-50 (10th Zid.6)(Seymour, J.)). The United States

concludes by asserting that the “Defendanincé now collaterally attk his conviction by
stating that his stun gun dbt qualify as a deadly weapon.” Response at 8.

3. TheReply.

By way of reply, Hammons argues, for thetftisne, that Oregon first-degree robbery is
not an ACCA violent felony. Defendant-MouaRobert L. Hammons’ Reply to the United
States’ Response to Motion to Correct Sentencsudnt to 28 U.S.C. 8255 at 3, filed January
27, 2017 (CIV Doc. 23)(CR Doc. 131)(“Rep)y” Hammons begins that argument --
perplexingly -- by stating thati]p his Motion . . . Mr. Hammonsonceded that the convictions
in Oregon for robbery in the first degree to which Mr. Hammons pled guilty in 1978 and 1981
... were violent felonies.”"Reply at 3. Without further exghation, Hammons brings a third

Johnson case, State v. Johnson, 168 P.3d 312 (Gkpt2007)(“Johnson Or.”), to the Court’'s

attention, and contends that Johnson Or. shoatgQtregon third-degreelbery is not an ACCA
violent felony under the Elements Clause, becausés not rise to the level of ‘violent force’
required by” Johnson |. Reply at It follows, according to Hamams, that Oregon first-degree
robbery is not an ACCA violent felony undeeti&lements Clause, because one commits Oregon
first-degree robbery by committing Oregon thirdydee robbery, and: (i) being armed with a
deadly weapon; (ii) using or attempting to asgdangerous weapon; or (iii) causing or attempting
to cause serious physical injuxy any person._See Reply att3-Hammons contends that those
three aggravators do not satishe Elements Clause, so first-degree robbery, like third-degree

robbery, is not an ACCA violarielony. See Reply at 4.



Turning to his New Mexicoconviction, Hammons recogrgs that “the Court may

consider itself at least guided by the circatid’s ruling” in United States v. Maldonado-Palma,

but he attempts to distinguish that case fios own: “However, the statute under which Mr.
Hammons was convicted differs from theatate under which Mr. Maldonado-Palma was
convicted, specifically requiring & the aggravated assault dgainst ‘a household member,”
Reply at 9 (quoting N.M. Stat. An 8§ 30-3-13). Hammons then mress‘the issue of whether or
not a stun gun could be a ‘deadly weapon’ witthe meaning of [N.M. Stat. Ann. 8§ 30-1-
12(B)],” only to concede that, “in light of th€ourt’s ruling in its [Severance MOO], and the
authorities cited therein, . Mr. Hammons may not now raise that element of the offense of
conviction to collaterally attachis conviction.” Reply at 9.

4, The PERD.

On April 25, 2017, Magistrate Judge Nlaez issued propesl findings and
recommended that the Motion “be DENIED and tthes case be DISMISSED with prejudice.”
PFRD at 2 (emphasis omitted). Magistraidgk Martinez acknowledges Hammons’ contention
that Johnson Or. “held that a conviction @regon third degree robbery requires only minimal
force,” but she observes that theefendant fails to note that fatate of Oregon v. Hamilton
[233 P.3d 432 (Or. 2010),] the OregBaopreme Court” states that iis‘the additional factor of
actual or threatened violence that transfornmelg] conduct from theft, which requires only the
intent to deprive, into a sutastially different crime, robbgr” PFRD at 7 (quoting State v.
Hamilton, 233 P.3d at 436). Magistrateidde Martinez accordingly concludes that,
notwithstanding the Court ofgpeals of Oregon’s Johnson @pinion, “Oregon’s third degree
robbery statute satisfielohnson 2010'slefinition of physical force,” such that Oregon third-

degree robbery -- and, hence,e@on first-degree robbery -- qualifies as an ACCA violent



felony. PFRD at 8. Magistrattidge Martinez also concluddmsed on “the Tenth Circuit's
holding inUnited States v. Ramon Si)&08 F.3d 663 (10th Cir. 2010),] that New Mexico’s
aggravated assault statute consgua ‘crime ofviolence’ under thelohnson 201Gtandard,”

PFRD at 9 (citing_United States v. Ramoitv& 608 F.3d at 669-71), “that New Mexico’'s

aggravated assault against a household merstag¢ute constitutes a violent felony for the
purposes of the ACCA,” PFRD at 10.

5. The PERD Objections.

Hammons objects to the PFROGee Defendant-Movant's Objections to United States
Magistrate Judge’s Proposed Findings &c&wemendation at 1, filed May 10, 2017 (CIV
Doc. 31)(CR Doc. 137)(“PFRD Objections”Hammons acknowledges the Supreme Court of
Oregon’s statement that actual or threatenecera® turns theft into robbery, but “respectfully
submit[s] that, absent the applicet of actual force, or alternatively evidence of the effect of
any threats or intimidation upon the victim, thésinsufficient to riseto” an ACCA violent
felony. PFRD Objections at 2- As to New Mexico aggravated assault against a household

member with a deadly weapon, Hammons admits that, in light of United States v. Ramon Silva,

“Tenth Circuit case law does nstipport his contentions and arguméerPFRD Objections at 3.
Hammons “would respectfully submit that . . . the dissent authored by Judge Harris Hartz [in

United States v. Ramon Silva] represents a welliad and appropriatetarpretation of the law

regarding the statutory offees of aggravated assault.” PFRD Objections at 3.

6. The Amended PERD.

When Magistrate Judge Martinez retirélde Clerk of the Court reassigned Hammons’
case to the recently appointed Honorable Kevin R. Sweazea, United States Magistrate Judge, see

Notice, filed May 3, 2017 (CIV Doc. 29), andettCourt ordered Magistrate Judge Sweazea to



“submit an analysis, including fimegs of fact, if necessary, and recommende&position,”
Order of Reference Relating to Prisoner Gaael, filed May 8, 2017 (CIV Doc 30)(“Reference
Order”). Magistrate Judge ®azea, “[a]cting under [his] inhere authority to reconsider
previous rulings” and pursuant to the Refme Order, issued the Amended PFRD, which
recommends “Hammons’ motion be granted andoberesentenced.” Amended PFRD at 1.
Magistrate Judge Sweazea agrees with Magistrate Judge Mad#@terhination that “the crime
of aggravated assault against a household membtledes the use or threatened use of violent
force and was properly used to enhance Hammons’ sentence under the ACCA.” Amended
PFRD at 11. Magistrate Judge Sweazea does hwtever, agree with Magistrate Judge
Martinez’ determination regardinOregon third-degree robbergnd he instead agrees with
Hammons’ contention “that thirdegree robbery under Oregon law. does not entail the type
of violent, physical force sufficient to med&hnson 2010 Amended PFRD at 12. Magistrate
Judge Sweazea reasons that therCof Appeals of Oregon’s tkermination that “a tug was
sufficient [for a third-degree robbe conviction] so long as ibvercame the resistance of the
victim” means that “third-degree robbery does not méehnson 2010s violentforce
requirement because only slight force is neagsasustain a conviction.” Amended PRRD at

14-15 (emphasis in original){mg Johnson Or., 168 P.3d at 314-19)nlike Magistrate Judge

Martinez, who reads the Supreme Court of Oregatatements in State v. Hamilton to dictate a
contrary result, see PFRD at 7, Magistraldge Sweazea explains away those statements as
dicta, becauseHamilton turned on the definition of ‘victitnunder the robbery statute, not the
degree of force necessary to sirsta conviction,” so “[tjhe Gagon Supreme Court therefore did
not overruleState v. Johnsoexpressly or by implication.” Amended PFRD at 14-15.

According to Magistrate Judge Sweazea, tBatgon third-degree robbery is not an

-10 -



ACCA violent felony means that Oregon first-degrobbery is, likewiseot an ACCA violent
felony, because third-degree robbery can becdirs¢-degree robbery just because the
perpetrator possesses -- but dnesuse or make representati@isout -- a gun._See Amended
PFRD at 16-17._See also id. at 21 (*Hammamwsivictions do not withstand scrutiny under the
ACCA's force clause because first-degree roblmeay be based on mere possession of a firearm
while using minimal force to deprive a victimf personal property.”). Magistrate Judge
Sweazea consequently concludes that “Hamni@ssonly one qualifying conviction under the
ACCA, aggravated assault agst a household member undéew Mexico law.” Amended
PFRD at 21. Magistrate Judge Sweazea tbherefecommends that the Court resentence
Hammons. _See Amended PFRD at 21.

7. The Minute Order.

On September 17, 2017, the Court issued rautaiorder requestingahJnited States to
respond to the Court’s inquiries regarding feasues: (i) whether the&nited States concedes
that, after_Johnson II, New Mexico false ingomment is not an ACCA violent felony;
(i) whether the Court would err if it adagat the PFRD instead of the Amended PFRD;
(iif) whether, if the Court adopts the PFRDieasoning, the United &és will defend that
decision on appeal or will it, #tead, concede error; and (iv)ether, and to what extent, the
United States agrees with the PFRD’s andAheended PFRD’s analysis. See Minute Order,
filed September 17, 2017 (CIV Doc. 35).

8. The Minute Order Response.

Two months later, the United States filesl iesponse to the Court’s minute order. See
United States’ Response to the Court's MéwWrder of September 17, 2017 at 3, filed

November 17, 2017 (CIV Doc. 36)(CR Doc. J@Minute Order Response”). The United
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States, in its Minute Order Response, does ddtess whether it concedes that New Mexico
false imprisonment is not an ACCA violefglony. See Minute Order Response at 2. The
United States articulates its position visia-the PFRD and the Amended PFRD, which is,
essentially, not to decide. Skknute Order Response at 2 (statithat “the United States has
determined to accept whatever decision this honorable court may reach in this matter as to
Defendant’s motion,” but committing to “defenide Court on appeal” if it denies Hammons’

requested relief)._See also Stephen A. Sondh@mthe Steps of the Palace, Into the Woods

(1987)(“Wait no thinking it through, things don’tVeto collide. | know what my decision is,
which is not to decide.”).

LAW REGARDING THE ACCA

Congress adopted the ACCA to address the “special dangertt#radsacareer offenders

carrying guns._Begay v. United States, 553 W%, 146 (2008). The ACCA imposes a fifteen-

year minimum sentence for indliluals who violate 18 U.S.(8 922(g) by being a felon in
possession of a firearm who havarée previous convictions . . . for a violent felony or serious
drug offense, or both, committed on occasialiferent from one another.” 18 U.S.C.
§ 924(e)(1). The ACCA defines the tetwiolent felony” such that it includes

any crime punishable by imprisonment for a term exceeding one year, or any act
of juvenile delinquency involving the usa carrying of a firearm, knife, or
destructive device that walllbe punishable by imprisonment for such term if
committed by an adult, that

() has as an element the use, attechpige, or threatened use of physical
force against the person of another; or

(ii) is burglary, arson, or extodn, involves use of explosives, or
otherwise involves condtthat presents a serious potential risk of
physical injury to another . . ..

18 U.S.C. § 924(e)(2)(B).
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Whether a particular offense is an ACGAolent felony is a qustion of law. _See

Johnson |, 559 U.S. at 134-35; United StateSlartinez, ®2 F.3d 1166, 1168 (10th Cir. 2010).

The Supreme Court held that tAECA’s Residual Clause -- i.€'gr otherwise involves conduct

that presents a serious potentiak of physical injuryto another,” 18 U.S.CG8 924(e)(2)(B)(ii)

-- is void for vagueness, which means thapasing an enhanced sentence under the Residual
Clause violates the Fifth Amendment to the Constitution of the United States of America’s Due

Process Clause, Johnson II, 135 S. Ct. at BZ62-The Supreme Court expressly limited its

holding by observing that “[tjoday’s decision doest call into questiorapplication of the”
ACCA'’s Element’s Clause or its list of four @merated offences. Johnson I, 135 S. Ct. at 2563.
See 18 U.S.C. § 924(e)(2)(B)(ii)(stey that a felony that “is burgty, arson, or extortion,” or
involves explosives is an ACCA violefglony)(“Enumerated Offenses Clause”).

1. The Categorical and Modified Categorical Approaches.

To determine whether an offense is fam ACCA violent felony, courts apply the
“categorical approach” by looking “only to the faaft conviction and thetatutory definition of
the prior offense, and do not generally consither particular facts diswsed by the record of

conviction.” United States v. Scoville, 56138 1174, 1176 (10th Cir. 2009)(citation omitted).

See United States v. Ramon Silva, 608 F.3d at 6§@\img the categorical approach). All that

is relevant is “whether the elements of thffense are of the type that would justify its
inclusion” within the ACCA”; the court does not “inquirfeinto the specific conduct of this

particular offender.” _United States v. &dlle, 561 F.3d at 1176 (quoting James v. United

States, 550 U.S. 192, 202 (2007)). See Begay wetlStates, 553 U.S. at 141 (“In determining

whether this crime is a violent felony, we comsidhe offense generically, that is to say, we

examine it in terms of how the law defines thfeense and not in terms of how an individual
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offender might have committed it on a particub@casion.”);_Taylor v. United States, 495 U.S.

575, 602 (1990); United States v. Hernands8 F.3d 827, 829 (10th Cir. 2009). See also

United States v. Alires, No. CR 13802, 2017 WL 2297095, at *14 (D. N.M. May 1,

2017)(Browning, J.)(“The categorical approach to comparing the elements of the crime
conviction with the enumerated offenses regmiithe Court [to] consider only whether the
elements of the crime of conviction sufficigntnatch the elements of the generic offence,
ignoring the particulardcts of the case.”).

When courts analyze an “alternatively phratsad” -- a criminal statute that prohibits
conduct that falls within at least one of seValisjunctive sets -- &y apply the “modified

categorical approach.” _Mathis v. United State®6 S. Ct. 2243, 2249 (2016). “The first task for

a sentencing court faced with an alternatively pbdastatute” is to det@ine whether the statute
“list[s] elements in the alternative, andethby define[s] multiple crimes,” or, instead,

“enumerates various factual means of commitangingle element.”_Mathis v. United States,

136 S. Ct. at 2249, 2256. If a statute lists multgiternative elements, then courts “review the
record materials to discover which of the enuneatatiternatives played a part in the defendant’s

prior conviction.” ‘Mathis v. Uited States, 136 S. Ct. at 2256eeSJnited States v. Alires, 2017

WL 2297095, at *14 (“The ‘modified’ categoricapproach is applied where the statute is
‘divisible’ -- meaning that it contains multiplalternative elements and thus defines multiple
crimes.”). If the statute lists multiple meapiscommitting a single element, “the court has no
call to decide which of the statutory alternativess at issue in the earlier prosecution.” Mathis

v. United States, 136 S. Ct. at 2256. The Supr&ourt did not provide a clear test for

determining whether a particular statutory lissatibes elements or means, but it pointed to

three distinct sources of authority. See N&th United States, 136 S. Ct. at 2256-57. First,

-14 -
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state court decisions calefinitively answer thejuestion. _See Mathis v. United States, 136 S.

Ct. at 2256. Second, “the statute on its face mayuesioe issue,” because, if alternatives carry

different punishments, they must be elemeisithis v. United States, 136 S. Ct. at 2256. |If all

else fails, a peek at “the record of a prior conwictitself’ can “reveal what the prosecutor has to

(and does not have to) demonsttaterevail.” Mathis v. United States, 136 S. Ct. at 2256-57.

2. The Elements Clause.

The Supreme Court determinedattihe Elements Clause -e.. “has as an element the
use, attempted use, or threatened use of phyfsica against the persaf another,” 18 U.S.C.
8 924(e)(2)(B)(i) -- does nakfer to offenses that have, aseament, “the slightest offensive
touching,” because “the phrase ‘@igal force’ means violent force -- that is, force capable of

causing physical pain or injto another person,blinson I, 559 U.S. at 139-40.

In United States v. Hernandez, the Teiicuit analyzed whether Texas’ crime of

deadly conduétis a violent felony under the Elements Clause. Because the defendant argued

Texas law defines the crime of deadly conduct, in pertinent part, as:

(a) A person commits an offense if hecklessly engages in conduct that places
another in imminent dangef serious bodily injury.

(b) A person commits an offense if he knogly discharges a firearm at or in the
direction of:

(1) one or more individuals; or

(2) a habitation, building, or vehe&land is reckless as to whether
the habitation, building, vehicle is occupied.

(c) Recklessness and danger are presuihdélde actor knowingly pointed a
firearm at or in the direction of anotheshether or not the actor believed the
firearm to be loaded.
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that the Texas crime of deadly conduct is tomaldrto categorically constitute a violent felony,
the Tenth Circuit applied a modified categorical approémbking to the charging documents
and documents of conviction tmcover the allegation that thefeedant “knowingly discharged

a firearm in the direction of an individual.United States v. Hernandez, 568 F.3d at 829-30.

The Tenth Circuit concluded theernandez’ conduct has as an element “the use, attempted use,
or threatened use of physical force against amgibeson,” and held that the charged crime is a

“violent felony” under the Elements Clausénited States v. Hernandez, 568 F.3d at 830.

In United States v. Herron, the Tenth Citcheld that Colorado’s menacing statute

constitutes a violent felony undéne Elements Clause, and tH#treatening or engaging in
menacing conduct with a deadly weapon,” such #haictim believes he or she is in danger of
receiving an immediate battery,shas an element the threatene# of physical force against

another person. United States v. Herron, B3l 1127, 1138 (10th Cir. 2005). The defendant

(e) An offense under Subsext (a) is a Class A misdemeanor. An offense under
Subsection (b) is a felony of the third degree.

Tex. Penal Code Ann. § 22.05.

3Colorado defines menacing as follows:

A person commits the crime of menacingh¥ any threat or physical action, he
or she knowingly places or attempts taqd another person fear of imminent
serious bodily injury. Meacing is a class 3 misdemeanbut, it is a class 5
felony if committed:

(a) By the use of a deadly weapon or any article used or fashioned
in a manner to cause a person @smnably believe that the article
is a deadly weapon; or

(b) By the person representing vdhpar otherwise that he or she
is armed with a deadly weapon.

C.R.S.A. § 18-3-206.
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argued that menacing was not a “viol&lony,” because the term deadly weabisndefined so
broadly as to include a fistpot, or whiskey bottle, meaning that menacing includes conduct
such as telling someone over the telephone thatgye going to punch or kick them. 432 F.3d at
1138. The Tenth Circuit stated: “Knowingly placingrsone in fear . . . by the use of a deadly
weapon certainly constitutes threatening someoaed’ “[a] threat to kick or strike someone
comes within the ACCA definitiomegardless of whether a foot bottle is a deadly weapon.”
432 F.3d at 1138.

3. The Enumer ated Offenses Clause.

In Taylor v. United States, 495 U.S. at 575, the case in which the Supreme Court
endorses the “categorical approach,” the questiavhisther the word “burglary” -- an offense
listed in the Enumerated Offenses Clause -- haltimiform definition hdependent of the labels
employed by the various States’ criminal cotle495 U.S. at 592. The Supreme Court decided
that an offense constitutes “lglery” under the ACCA if, regardés of its statutry description,
it has the basic elements of a “gen” burglary -- i.e., amnlawful or unprivieged entry into, or
remaining in, a building or other structure, withent to commit a crime -- or if the charging

paper and jury instructions rdged the jury to find all the ements of generic burglary to

*Colorado defines a deadly weapon as follows:

“Deadly weapon” means any of the followgi which in the manner it is used or
intended to be used is capable of pradgaeath or serious bodily injury: (I) A
firearm, whether loaded or unloadét) A knife; (lll) A bludgeon; or (IV) Any
other weapon, device, instrument, materiad substance, whether animate or
inanimate.

C.R.S.A. §18-1-901(3)(e). New Mexico’s aggatad assault statute doeot define “deadly
weapon.” The New Mexico Criminal Code’s torim definition defines “deadly weapon” as
“any firearm, whether loaded or unloaded; oy meapon which is capabté producing death or
great bodily harm . .. or any other weaponghwvhich dangerous woundsan be inflicted.”
N.M.S.A. 1978, § 30-1-12B (1963).
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convict the defendant. 495 U.S. at 599. Ther8me Court concludes that Congress uses the
word “burglary” in “the generisense in which the term is now used in the criminal codes of
most States.” 495 U.S. at 589, 598 (“It sedamais implausible that Congress intended the

meaning of ‘burglary’ for purp@s of § 924(e) to depend on ttefinition adopted by the State

of conviction.”). The Supreme Court explains:

The convicting State’s definition of “buily” cannot control the word’s meaning
under 8 924(e), since that would allosentence enhancement for identical
conduct in different States to turn upon Wieetthe particular States happened to
call the conduct “burglary.” That resulti®t required by § 92é§'s omission of

a “burglary” definition contaied in a prior version dhe statute absent a clear
indication that Congresstended by the deletion to @hdon its general approach

of using uniform categorical definitiorfer predicate offenses. “Burglary” in 8
924(e) must have some uniform definition independent of the labels used by the
various States’ criminal codes.

Taylor v. United States, 495 U.S. at 575ee_United States v. Silva, 608 F.3d at 666 (applying
the modified categorical approach “to determine ‘the character of [Silva’s] admitted

burglary’)(citation omitted); _United Stas v. Terrell, 593 F.3d 1084, 1091 (9th Cir.

2010)(applying the categorical and modified ecmtrical approaches “to compare [the
defendant’s] prior burglary offenses to the ‘geciedefinition of burglaryset forth in_Taylor”).

RELEVANT NEW MEXICO LAW REGARDING ASSAULT

New Mexico law states that assaulaipetty misdemeanor that consists of:
A. an attempt to commit a battery upon the person of another;

B. any unlawful act, threat or menagiconduct which causes another person to
reasonably believe that he is in danger of receiving ameiiate battery; or

C. the use of insulting language towianother impugning his honor, delicacy or
reputation

N.M. Stat. Ann. 8 30-3-1. Aggravated ass&ul fourth-degree felony that consists of:

A. unlawfully assaulting or strikig at another with a deadly weapon;
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B. committing assault by threatening or menacing another while wearing a mask,
hood, robe or other covering upon the fdoead or body, or while disguised in
any manner, so as to conceal identity; or

C. willfully and intentionally assaultingnother with intent to commit any felony.
N.M. Stat. Ann. § 30-3-2. Aggrated assault againathousehold member ikewise a fourth-
degree felony, but it consists of either “unlaliyftassaulting or strikig at a household member
with a deadly weapon” or “willfdy and intentionally assaulting a household member with intent
to commit any felony.” N.M. Stat. Ann. 8 3043. Neither 8§ 30-3-2 nor 8§ 30-3-13 define the
term “deadly weapon,” but the New Mexico Cimral Code provides a general definition:

“deadly weapon” means any firearm, winat loaded or unloaded; or any weapon
which is capable of producing death gireat bodily harmjncluding but not
restricted to any types of daggers and all such weapons with which dangerous
cuts can be given, or with which dangerous thrusts can be inflicted . .. or any
other weapons with which dangerausunds can be inflicted . . . .

N.M. Stat. Ann. 8 30-1-12(B) See State v. Nick R., 2009-NMSC-050, 15, 218 P.3d 868, 871

(observing that § 30-1-12(B) is “ti@riminal Code's uniform defition of the term, applicable to
a broad range of offenses involving bade and possession of deadly weapons.”).

In United States v. Ramon Silva, the Tenth Circuit concluded that New Mexico

aggravated assault with a deadly weapon i8@€A violent felony. _See 608 F.3d at 672. The
Tenth Circuit focused on whether a “'defendant threatened or engaged in menacing conduct with
a deadly weapon toward a victim, causing the victim to believe he or she was about to be in

danger or receiving an immediate battery,”860.3d at 670 (quoting State v. Bachicha, 1991-

NMCA-014, § 12, 808 P.2d 52, 54he Tenth Circuit apparentlyook it for granted that
“attempting a battery with a deadly weaporndwd qualify as an ACCA violent felony under the

Elements Clause, see United States v. Ra®iva, 608 F.3d at 669. The Tenth Circuit

reasoned:
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Threatening or engaging in menacing conduct toward a victim, with a weapon
capable of producing death or grdmdily harm, threatens the use afidlent
force” because by committing such an abke aggressor communicates to his
victim that he will potentially useviolent force” against the victim in the near-
future. Additionally, “apprehension causingfjgravated assault threatens the use
of “violentforce” because the proscribed condaletays has the potential to lead

to “violentforce.”

608 F.3d at 670-71 (emphasis in original).

“Proceeding from the premise that the ACG®ly encompasses intentional conduct,” the
Tenth Circuit rejected the argument that New Mexaggravated assaulittva deadly weapon is
not an ACCA violent felony under the Elementa@e because “it does not have as an element

an intent to assaulinjure or frighten.” United States v. Ramornl®, 608 F.3d at 672-73. The

Tenth Circuit observed that New Mexico aggread assault with a deadly weapon “requires
proof of general criminal intent, which New keo courts have consistently ‘defined as
conscious wrongdoing or the purposeful doing of antlzat the law declares to be a crime.”

608 F.3d at 673 (citations omitted)(quoting State v. Campos, 1996-NMSC-043, 1 38 n.5, 921

P.2d 1266, 1277 n.8).Accordingly, “apprehension-causinggravated assault requires proof of
more than the display of dexterity in handl a weapon; the crime requires proof that a

defendant purposefully threatened engaged in menacing conduotvard a victim, with a

*The Supreme Court of New Mexico has admonished:

It is important not to confuse the pheageneral-intent crime’ with that of
‘general criminal intent,” which is a disthconcept. General criminal intent is

the term used to define the mens rea for a crime that has no stated mens rea. This
mens rea is defined as conscious wrongdoing or the purposeful doing of an act
that the law declares to becrime. The class of genkmatent crimes on the other

hand is best defined asettihose crimes which are not specific-intent crimes,
which would include both crimes with a ngerea of general criminal intent and
those with a mens rea of knowledge.

State v. Campos, 1996-NMSC-043, 1 38 n.5, 921 P.2d at 1277 n.5 (citations omitted).
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weapon capable of producing deatr great bodily harm.”__Uted States v. Ramon Silva, 608

F.3d at 674 (emphasis in original). “We conclilat this intentional conduct threatens the use
of physical force against the person of anothad therefore qualifies as a violent felony under

the ACCA.” United States v. Ramon Silva, 6Q8d-at 674. But see United States v. Miera, No.

CR 12-3111, 2013 WL 6504297, at *12 (D. N.M. Nov. 2@13)(Browning, J.)(stating that, if it

were not bound to follow United States v. RanSalwa, it would reach a different result).

In United States v. Maldonado-Palma, thenthieCircuit broadereg United States v.

Ramon Silva by concluding “that aggravatesbault with a deadlyveapon under N.M. Stat.
Ann. 8§ 30-3-2(A) is categorically a crime wiolence under U.S.S.G. 8 2L1.2,” because it has
“as an element the use, attemptes@, or threatened use of physitorce against the person of
another.” 839 F.3d at 1249. The Tenth Cirdoioked to New Mexico’s Uniform Jury
Instructions to determine thBtew Mexico aggravated assaultthve deadly weapon “ha[s] as a
required element that” the def#ant use -- and not just §8®ess -- a deadlyeapon. _United

States v. Maldonado-Palma, 839 F.3d at 1249 See id. a1250 (“It is theuseof a deadly

weapon that raises an agkdo an aggravated assault not an intenhjare.” (emphasis added
by the Tenth Circuit)(quoting State v. Cruz, 1974-NMCA-077, %28, P.2d 382, 384). See also
id. at 1249 (“When adopted by the New MexiBapreme Court, New Mexico’s uniform jury

instructions are mandatory and presumptivayrect.”); Grasshopper Maal Medicine, LLC v.

Hartford Casualty Insurance Commya No. CIV 15-0338, 2016 WL 4009834, at *32 n.18 (D.

N.M. July 7, 2016)(Browning, J.)(“The Suprer@®urt of New Mexico’s adoption of uniform
jury instructions proposed by standing committeéshe Court establishes a presumption that

the instructions are correct statements wof’'lg Back v. ConocoPhillips Co., No. CIV 12-0261,

2012 WL 6846397, at *15 n.2 (D. N.M. Aug. 31, 2012®ning, J.)(same). The defendant’s
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use must be use as a deadly weapon and nasseg., a paperweighGee_United States v.

Maldonado-Palma, 839 F.3d at 1250. The Me@trcuit reasoned that a deadly weapon by

definition “is capable of producing death or grbadily harm or inflicting dangerous wounds,”
and that using such a weapon in an assault $sec#y threatens the use of physical force.”

United States v. Maldonado-Palma, 839 F.3d280 (applying N.M. Stat. Ann. 8§ 30-1-12(B)’s

“deadly weapon” definition).

RELEVANT OREGON LAW REGARDING ROBBERY

Under Oregon law, a person commitsdkdegree robbegr a Class C felony,
if in the course of committing or attempdi to commit theft . .the person uses or

threatens the immediate use of physicatéoupon another pems with the intent
of:

(a) Preventing or overcoming sistance to the taking of the
property or to retention thereof mediately after the taking; or

(b) Compelling the owner of sugbroperty or aother person to
deliver the property . . ..

Or. Rev. Stat. Ann. 8 164.395. In Johnson Or., a pemaéching case, the Court of Appeals of
Oregon, in an opinion that Chief Judge Brewaote and which Presiding Judge Ortega and
Judge Rosenblum both joined, rejected an argurtteat “there was insufficient evidence of
physical force to support a conviction for robberythe third degree.” 168 P.3d at 313. “The
victim testified that she did nogél a tug or ‘much of anything.She said, ‘I couldn’t really feel

it. He was so fast | couldn’t étit until he was running patite fence.” 168 P.3d at 313. The
defendant argued that, “because the victim wasvarethat her property had been taken until
after it was gone, defendant necessarily did not apply force to the victim that was meant to
overcome her resistance.” Johnson Or., 168 BtRI13. The Johnson Or. court rejected that

argument, because “[t]he statute requires thaefonust be used on the victim,” but it does not
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“focus on the extent to which the victim manot have felt the force, but rather on the
perpetrator’'s intent, while using force on thietim.” 168 P.3d at 314. Notwithstanding the
victim’s testimony, the court concluded that “they reasonably could infer that defendant
pulled the purse off the victim’'s shoulder very quickly because defendant used force on the
victim in order to obtain her possessions,” given that “there is evidence that permitted the jury to
infer that defendant pulled the purse off the vidishoulder very quickly because he wanted to
prevent any possible resistancethg victim.” 168 P.3d at 314-15.

Oregon has a statutory ruleath“[w]hen the same conduot criminal episode, though
violating only one statutory provisn involves two or more victims, there are as many separately
punishable offenses as there are victimgJr. Rev. Stat. Ann. 861.067(2). In_State v.
Hamilton, the Supreme Court of Oregon, in an apirthat Chief Justice De Muniz and in which
Justices Gillette, Durham, Balmer, Kistler, andlM& joined, applied that rule and addressed
whether a robbery victim is “the person from am property is taken or demanded,” or the
person against whom force isealsor threatened. 233 P.3d4&4-35. The Supreme Court of
Oregon reasoned that, because ‘if]the additional factor of actual or threatened violence that
transforms the conduct from theft” into robbetg, victim’ of robbery includes a person against
whom a defendant uses or threatens violencéhe course of committing or attempting to

commit theft.” State v. Hamilton, 233 P.3d4&6. See State v. Williams, 209 P.3d 842, 844-45

(Or. Ct. App. 2009)(Sercombe, P.J., joined bgwer, C.J., and Deits, S.J.)(reaching the same
conclusion for the same reasons).
The United States District Court for the shict of Oregon recently concluded that

Oregon third-degree robbery is not an AC@alent felony, because, in its view, Johnson Or.

“shows that a conviction under GRL64.395(1) requires only minimal force.” United States v.
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Dunlap, 162 F. Supp. 3d 1106, 1114 (2016)(Aiken, Jhe United States v. Dunlap court

reached that conclusion by comparing the foredua Johnson Or. to the force “discussed in

[United States v. JFlores-Caldero[, 723 F.3d 1085 (9th Cir. 2013)(Schroeder,J.)].” United States

v. Dunlap, 162 F. Supp. 3d at 1115. _In United Statddores-Caldero, thUnited States Court

of Appeals for the Ninth Circuit reasoned thacause the Court of Appsadf Arizona affirmed
a resisting-arrest conviction “prompted byetldefendant’s struggle to keep from being
handcuffed,” which included “kick[ing] the officers trying to control her” and “could be
characterized as a ‘minor scuffle,” Arizona 8ig arrest does “not nessarily involve force
capable of inflicting pain or causing injury esntemplated by the Supreme Court's definition of

violence in” Johnson I._ United States v. Fle@sdero, 723 F.3d at 1088 (citing State v. Lee,

176 P.3d 712, 713 (Ariz. Ct. App. 2008)).

A person commits Oregon second-degree rohbee Class B felony, when that person
commits Oregon third-degree robbemyd: “(a) Represents by word or conduct that the person is
armed with what purports to be a dangerouseadty weapon; or (b) Is aided by another person
actually present.” Or. Rev. Stat. Ann. § 164.4@ne commits Oregonr&t-degree robbery, a
Class A felony, when one commits Oregon third-degobbery and: “(a) Is armed with a deadly
weapon; (b) Uses or attempts to use a dangesaagpon; or (c) Causes or attempts to cause
serious physical injury to any person.” ®ev. Stat. Ann. § 164.415. A deadly weapon is “any
instrument, article or substanspecifically designed for and ggently capable of causing death
or serious physical injury.” Or. Rev. Sta#nn. § 161.015(2). A dangerous weapon is “any
weapon, device, instrumemnaterial or substance which undke circumstances in which it is
used, attempted to be used aetiened to be used, is readigpable of causing death or serious

physical injury.” Or.Rev. Stat. Ann. 8 161.015(1).
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ANALYSIS

The Court concludes that New Mexico aggradaassault against a family member with
a deadly weapon is an ACCA violent felomypder the Elements Clause. The Court also
concludes that Oregon thirdglee robbery is an ACCA wodent felony under the Elements
Clause. It follows that Hammons’ convictidar New Mexico aggravatd assault against a
family member with a deadly weapon and tw® convictions for Oregon third-degree robbery
are all ACCA violent felony convictions. €hCourt accordingly concludes that Hammons
remains eligible for an ACCA enheed sentence and denies the Motion.

l. NEW MEXICO AGGRAVATED ASSAULT AGAINST A HOUSEHOLD
MEMBER WITH A DEADLY WEAPON ISAN ACCA VIOLENT FELONY.

Hammons was convicted, pursuant to a no-comiles, of aggravatedssault against a

household member with a deadly weaponQmtober 9, 2001._ See New Mexico v. Hammons,

No. CR 2001-0059, Judgment, Sentence, and (Bdspending Sentence at 1 (Second Judicial
District Court, County of Bern#llo, State of New Mexico, dated November 5, 2001), filed April
21, 2009 (CR Doc. 38-1). Hammons concedes tie cannot now colierally attack that
conviction. _See Reply at 9The only issue regarding Hanoms’ New Mexico aggravated
assault against a household memisith a deadly weapon convioti that is relevant to his
Motion is, thus, whether that conviati is for an ACCA violent felony.

Regardless how one commigs assault, see N.M. Stahnn. § 30-3-1 (listing three
alternative ways to comitmassault), aggravated assault watldeadly weapon occurs if and only
if, in committing that assaulgne uses a deadly waan -- i.e., “any firearm, whether loaded or
unloaded; or any weapon whichdapable of producing death great bodily harm ... or any

other weapons with which dangerous wounds caimftieted,” N.M. Stat. Ann. § 30-1-12(B) --
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as a deadly weapon. See United State#Maldonado-Palma, 839 F.3d at 1250. Simply

possessing a deadly weapon does not suffiez Bited States Wlaldonado-Palma, 839 F.3d

at 1250. “Employing a weapon that is capablepadducing death or gat bodily harm or
inflicting dangerous wounds in assault necessarily threateng tnse of physical force, i.e.,

‘force capable of causing physical pain or mgjuo another person.” _United States v.

Maldonado-Palma, 839 F.3d at 1250 (quoting Johns 559 U.S. at 140). Therefore, New

Mexico aggravated assault with deadly weapon requires ugir threatening the use of
physical force.
Further, New Mexico aggravated assault vatdeadly weapon requires the perpetrator’'s

use of a deadly weapon to be intention8ee _United States v. Ramon Silva, 608 F.3d at 672

(citing State v. Bachicha, 1991-NMCA-014, 1 BD)8 P.2d at 54)(staty that New Mexico

aggravated assault requires prodfgeneral criminal intent).Consequently, in an aggravated
assault with a deadlweapon prosecution, “the state musbva to [the jures’] satisfaction
beyond a reasonable doubt that the defendant adtttionally when he committed the crime.

A person acts intentionally when he purposely doeact which the law declares to be a crime.”
N.M. U.J.l. 14-141._See id. n.1 (“This instructiotust be used with every crime except for the
relatively few crimes not requiring criminal intent or those crimes in which the intent is specified

in the statute or instruction.”). See aldaited States v. Maldonad®alma, 839 F.2d at 1249

(“When adopted by the New Mexico Supreme Gobilew Mexico’s uniform jury instructions

are mandatory and presumptively correct@rasshopper Natural Medicine, LLC v. Hartford

Casualty Insurance Company, No. CIV @338, 2016 WL 4009834, at *32 n.18 (D. N.M. July

7, 2016)(Browning, J.)(“The Supreme Court Bew Mexico’s adoption of uniform jury

instructions proposed by standing committeeshef Court establishes a presumption that the
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instructions are correct séahents of law.”);_Back v. GmcoPhillips Co., No. CIV 12-0261,

2012 WL 6846397, at *15 n.2 (D. N.Mwg. 31, 2012)(Browning, J.)(same).

Because New Mexico aggravated assault aittieadly weapon requires the intentional
use of a deadly weapon, and because the usdesHdly weapon necessarilges or threatens the
use of physical force, that offense is an AC@#alent felony under the Elements Clause, i.e., it
“has as an element the use, attempted udbreatened use of physidalrce against the person
of another.” 18 U.S.C. § 924(e)(2)(B)(ifhe Court does not agree with Hammons’ argument
that, because “the use [. . .] of physical forcaiagt the person of another’ requires an intent to
use force against another, ‘theeateneduse of physical force againthe person of another,’
likewise requires armntentional threat -- that is, conduct perfoed with at leasan intent to
induce fear of a battery,” Motion at 2Zemphasis in original)(quoting 18 U.S.C.

8 924(e)(2)(B)(i)), because thargument proceeds from a false premise. While the use of
physical force against the person of another ltedes ‘merely accidental’ conduct,” it does not
require an intent to use foregainst the person of another, because “the word ‘use’ does not
exclude . .. an act of force cadli out in conscious disregard it substantial risk of causing

harm.” Voisine v. United States, 136 S. Ct. 2272, 2279 (2016)(Kagan, J.)(quoting Leocal v.

Ashcroft, 543 U.S. 1, 9 (2004))(construing 18 U.$®21(a)(33)(A)). “Orptherwise said, that
word is indifferent as to whether the actor has the mental state of intention, knowledge, or
recklessness with respect to the harmful cqueeces of his volitional conduct.” Voisine v.
United States, 136 S. Ct. at 2279. See id. (“ThenHeeckless] conduct causés the result of a

deliberate decision to endanger another . .. Sge also United St v. Hammons, 852 F.3d

1052, 1056 (10th Cir. 2017)(Ebel, J.)(applying Woésv. United States’ terpretation of 18

U.S.C. § 921(a)(33)(A) to theCCA’s Elements Clause).
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Moreover, the Court can discern no soundsom why its -- or the Tenth Circuit’s --
aggravated-assault analysis should proceedréiffly when the victim is a member of a
defendant’s household. Consequently, the Coancludes that, under the ACCA’s Elements
Clause, New Mexico aggravatadsault against a household membigh a deadly weapon is an
ACCA violent felony. Hammons’ anviction for that offense isherefore one of the “three
previous convictions by any cdur. . for a violent felony oa serious drug offense, or both”
required for an ACCA enhanced sentence. 18 U.S.C. § 924(e)(1).

. OREGON THIRD-DEGREE ROBBERY IS AN ACCA VIOLENT FELONY
UNDER THE ELEMENTSCLAUSE.

Hammons has two convictions for Oregontfalegree robbery. See State v. Hammons,

No. 7010, Judgment and Senteratel (Circuit Court of theState of Oregon for Umatilla

County, dated December 11, 1981), filed Apfil 2009 (CR Doc. 38-3); State v. Hammons, No.

52166, Order at 1 (Circuit Court of the StatieOregon for Linn Couryt dated October 30,
1978), filed April 21, 2009 (CR Doc. 38-2). Oregiinst-degree robbery occurs when a person
commits Oregon third-degree robberyi.e., “the person uses threatens the immediate use of
physical force upon the person of another,” wtithethe course of committing or attempting to
commit theft,” to prevent or overcome resistancgo compel the pragty owner “or another
person to deliver the property or to engage in other conduct which aigjht the commission

of the theft,” Or. Rev. Stat. Ann. 8§ 164.395 -- amhtemporaneously: “(a) [i]s armed with a
deadly weapon; (b) [u]ses or attempts to userge@us weapon; or (c) [clauses or attempts to
cause serious physical injury to any persoi®t. Rev. Stat. Ann. § 164.415. Hammons’ two

Oregon first-degree robbery contions are, thus, ACCA preazhtes if Oregon third-degree
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robbery qualifies as an ACCA violent felony under the Elements Cfause.

®The three aggravators thatruOregon third-degree robfyeinto Oregon first-degree
robbery mean that Oregon first-degree robbery might satisfy the Elements Clause even if Oregon
third-degree robbery does not. idtnot strictly necessary forétCourt to address whether those
aggravators, taken alone, satifie Elements Clause, because @ourt concludes that Oregon
third-degree robbery satisfies the Elements Claddes Court will, howeverbriefly address that
issue in the interest of completeness.

The Court first determines that, per the Supreme Court of Oregmecedent, the three
aggravators that Or. Rev. StAnn. § 164.415 lists are alternatiseeans of committing a single
crime and not three alternative elemts defining three distinct criminal offenses. See Mathis v.
United States, 136 S. Ct. at 2256 (“The first task for a sentencing court faced with an
alternatively phrased statute is thus to deteemwhether its listed items are elements or
means.”); id. (“Here, a state court decision defieipvanswers the question . ... When a ruling
of that kind exists, a sentencing judge need dollow what it says.”). In Oregon, it is “the
nature of the threat of violence whether actual or perceived[that] aggravates the crime of
robbery and raises the crime frdhe third degree to the secondfiost degree.” _State v. White,

211 P.3d 248, 256 (Or. 2009)(en banc)(Balmer, J., unanimous opinion).

The legislature determined that the threhwiolence whera robber purports to

have a weapon or when he or she has an accomplice lies somewhere between the
threat of violence involveih a confrontation witha lone unarmed robber who
threatens but does not use violence andonfrontation withan indisputably

armed robber or one who actually usesattempts to use violence to cause
serious injury.

State v. White, 211 P.3d at 257. Accordingly, thedgon “legislature created a single crime of
second-degree robbery,” even though Or. Reat. $nn. § 164.405 articulates two alternative
sets of circumstances that elevate third-degobbery to second-degree robbery, because “both
address the same coercive effect on the victithefthreat of violence, even though they do so
in different ways.” _State v. White, 211 P.2d8, 257 (Or. 2009)(en banc)(Balmer, J.). Given
State v. White’s reasoning, the@t can discern no sound reasorrdad Oregon’s first-degree
robbery statute as defining three separateasimhen Oregon second-degree robbery defines a
single crime that someone can commit in twifedent ways, so th&ourt concludes that
8§ 164.415's three aggravators are alternative maadsnot alternative einents. _See State v.
White, 211 P.3d at 258 (Kistler, &oncurring; joined by Walterand Linder, JJ.)(“First, when
the legislature creates two crimes with differelegrees of seriousse (first-degree unlawful
sexual penetration, second-degree unlawful @lepenetration, and the like), each statutorily
designated degree of a crime is a separatatstgtprovision.”);_id. (‘Second, the fact that a
crime, such as first-degree unlawful sexual pextien, identifies multipd ways in which the
crime may be committed does not mean that one act will give rise to multiple statutory
violations.”).

Accordingly, if Oregon third-degree robbedpes not satisfy the Elements Clause, the
Oregon first-degree robbery satisfies the Eleé&Hause if and onlif all three of § 164.415’s
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If the Court considered only statutory textcould begin and end its Elements Clause
inquiry by observing that Oregon third-degreblrery does not occur usie a perpetrator “uses
or threatens the immediate use of physicate upon another person,Or. Rev. Stat. Ann.
8 164.395, so the offense obviously “has as an element the use, attempted use, or threatened use
of physical force against the person of angth#8 U.S.C. § 924(e). Text does not, however,

always constrain appellate courts, seg., €oats v. Dish Network, LLC, 2015-C0O-44, 1 20, 350

P.3d 849, 853 (Colo. 2015)(Eid, J.)(holding ttia¢ Constitution of the State of Colorado’s
declaration that “[a] patient'medical use of marijuana, within the following limits, is lawful,”
Colo Const. art. XVIII, 8§ 14(4)(a), does not mak@atient’s medical us# marijuana a “lawful
activity,” Colo. Rev. Stat. Ann. § 24-34-402.5), se thourt must consult bo the United States
Reports and West's Pacific Repar Third to determine whethgphysical force’, Or. Rev. Stat.
Ann. 8 164.395, qualifies as “physical force,” 18 U.S.C. § 924(e).

In the Elements Clause, “the phrase ‘physical force’ megatent force -- that is, force
capable of causing physical paim injury to another person.”__Johnson I, 559 U.S. at 140
(emphasis in original)(quoting 18 U.S.G 924(e)).  Common-law battery does not,
consequently, satisfy the Elements Clause, lmadhat offense can be accomplished “by even

the slightest offensive touching.” Johnson I, §68. at 139. In United States v. Castleman, 134

aggravators satisfy the Elements Clause. Seeisattnited States, 136 S. Ct. at 2256 (stating
that, if an alternatively phrased statutes Idifferent means of committing a single crime, “the
court has no call to decide which of the statutory alternatives was at issue in the earlier
prosecution.”). At least one tfose three aggravators -- “[ijsnaed with a deadly weapon,” Or.
Rev. Stat. Ann. § 164.415(1)(a) --edonot satisfy the Elemer@$ause, see State v. Zimmerman,

12 P.3d 996, 998 (Or. Ct. App. 2000)(Landaul.,Aoined by Linder and Brewer, JJ.)(“First-
degree robbery may be committed if the individual committing the crime is ‘armed with a deadly
weapon.” [Or. Rev. Stat. Ann. 8] 164.415(1)(a)he person committing the crime need not
actually use the deadly weapon, much less naake representations about it.”). The Court
therefore concludes that Oregorsfidegree robbery does not shtithe Elements Clause unless
Oregon third-degree robbery satisfies the Elements Clause.
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S. Ct. 1405 (2014), Justice Scalia, Johnson lthay observes that tting, slapping, shoving,

biting, and hair pulling bear no “real resemldarto offensive touching, and all of them are

capable of causing physical padn injury.” United Statew. Castleman, 134 S. Ct. at 1421

(Scalia, J., concurring in padnd concurring in judgment)._ See id. at 1422 (stating that
Johnson I identifies a slap the face “as conduct that might rigethe level ofviolent force”).

See _also_United States v. Harri844 F.3d 1260, 1265 (10th Cir. 2017)(Tymkovich,

C.J.)(considering, as persuasivauthority, Justice Scalia’'dJnited States v. Castleman

concurrence).
The Court undertakes a two-step inquiry to determine wheliee physical force that
Oregon’s third-degree robbery sttt requires is also Elemen@ause physical force._ See

United States v. Harris, 844 F.3d at 1264 (“A tstep inquiry resolvesvhether Colorado’s

robbery statute requires physical force as thah tis used in the ACCA.”). The Court first
determines the minimum amount of force thall satisfy the Oregn third-degree robbery
statute and then determines whether that amwfufttrce falls within_Johnson I's physical force

definition. See United States v. Harris, 848d-at 1264 (“[W]e must identify the minimum

‘force’ required by Coloraddaw for the crime of robbenand then determine that force

categorically fits the definition of physical force.” (emphasis in original)). See also Moncrieffe

v. Holder, 569 U.S. 184, 190-91 (2013)(“Because examine what the state conviction
necessarily involved, not the facts underlying ttase, we must presume that the conviction
‘rested upon [nothing] more thathe least of th[e] acts’ criminalized, and then determine
whether even those acts are encompassed by theARTO@rst two alterations in the original;
the Court adds the third altéien)(quoting_Johnson |, 559 U.S. at 137)); id. at 191 (“[O]ur focus

on the minimum conduct criminakd by the state statute is rast invitation to apply ‘legal
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imagination’ to the state offense; there must be ‘a realistic probability, not a theoretical
possibility, that the State would apply its statto conduct that Bs outside the [ACCA].”

(quoting_Gonzales v. Duenas-Alvarez, 549 U&3, 193 (2007))). Decisions from the Supreme

Court of Oregon -- albeit supplenmted by Court of Appeals of &gon decisions -- are the best
evidence as to the amount fafrce required that Oregon tbhudegree robberyequires. _See

United States v. Harris, 844 F.3d at 1264.

Under Oregon law, “[i]t is theancept of fear or threat efolence that separates robbery
from mere theft,” because in a robbery, “[tjhe os¢hreat of violence is what causes the victim
to part with property, and that exive effect is what each of the robbery statutes addresses.”
State v. White, 211 P.3d 248, 256 (Or. 2009)(en bana)(&alJ., unanimous opinion). “Itis the
additional factor of actual or thatened violence that transforms the conduct from theft, which
requires only the intent to deprive, into a sahsvely different crimerobbery.” State v.
Hamilton, 233 P.3d at 436. Oregon’s modern-dalgbery statutes are “a product of the
comprehensive revision of the state criminal cod&971,” and their legiative history indicates
that “the intent of the robbery statutes ig woly to retain the underlying principle in past
statutes of prohibiting the forcible taking of progefrom another, but also to adopt the view

that ‘repression of violence ithe principal reason for beinguilty of robbery.” State v.
Hamilton, 233 P.3d at 436 (quoting Commentaoy Criminal Law Revision Commission
Proposed Oregon Criminal Code, Final Dafid Report 88 150, 154 (1970)). Oregon robbery
thus requires violence; the disttion between third-degree, asdcond- or first-degree robbery,
is only one of degree:

As the three robbery statutes indicateg thature of the threat of violence --

whether actual or perceived -- aggravaties crime of robbery and raises the
crime from the third degree to the secondirst degree. If the robber is alone or
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one of many, unarmed or armed witheadly or dangerous weapon, the effect of
the specific circumstance results in differlavels of threat that may persuade the
victim to part with his or her propegrtwith more or less reluctance. The
legislature determined that the threavmience when a robber purports to have a
weapon or when he or she has an accomplice lies somewhere between the threat
of violence involved in aanfrontation with a lone umaned robber who threatens
but does not use violence and a confrbmtawith an indisputably armed robber
or one who actually uses or attemptsuse violence to cause serious injury. In
that sense, the three robbery statutéieakethe legislature’s judgment regarding
the aggravating elements that elevatiedtdegree robbery to second- or first-
degree robbery.

State v. White, 211 P.3d at 256-57. BecausegOnm third-degree robbery always requires the
use of violence or the threat of violenceamgt another person, and because, under Johnson I,
violence qualifies as physictdrce, the Court concludes th@tegon third-degree robbery is an
ACCA violent felony under the Elements Clause.

Neither Johnson Or. nor United States v. Rordlter the Court’s conclusion. Those who

argue that Johnson Or. means that Oregon thirdedagibbery is not an ACCA violent felony --

such as Hammons, see Reply at 3, and the USBitates v. Dunlap court, see 162 F. Supp. 3d at

1113-14 -- misread the Court of Appeals of gine's decision. It is important that the
Johnson Or. court was reviewing thaficiency of the evidence irtduced at trial._See Johnson
Or., 168 P.3d at 313 (“[D]efendant first assign®eto the denial of his motion for a judgment
of acquittal on the ground th#ttere was insufficient evidenad physical force to support a
conviction for robbery in the third degree.”). afttprocedural posture raes that the Johnson Or.
court's task was “to determine whether, ddesng the undisputedacts and drawing all
reasonable inferences in the state’s faworgasonable factfinder could have found, beyond a
reasonable doubt, that defendant used physiceé on the victim.” _Johnson Or.,168 P.3d at
313 (citing_State v. Hall, 966 P.2d 208 (Or. 1998ke State v. Hall, 966 P.2d at 570 (“We view

the evidence in the light mostviarable to the state to determine whether a rational trier of fact,
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making reasonable inferences, could have found the essential elements of the crime proved
beyond a reasonable doubt.”).

In Johnson Or., the eighty-six-yeald victim testified that -as she climbed the steps up
to her house at eleven o’clock at night while caugyher purse, a vase of flowers, her cane, and
bingo-night snacks -- “she ‘thougfghe] was losing’ her purse an@lt [her] arm slip[,] . . .
reached up to put her purse back and tbaw someone running away with her purse and
flowers.” 168 P.3d at 313 (firdtvo alterations in the originathe third added by the Court).
She also testified that “she did not feel a tugmuch of anything.” 168 P.3d at 313. That the
Johnson Or. court affirmed the defendant'sddulegree robbery conviction does not mean,

however, that third-degree robbergnviction “requires only miniméorce.” United States v.

Dunlap, 162 F. Supp. 3d at 1114. A reasonable jury could have inferred from the evidence --
taken in the light most favorabte the prosecution -- that a létold lady who was climbing the
stairs on her way home from a vigorous, latghhibingo session and whad her hands filled
with a vase of flowers, snackand a cane was sufficiently dietted, tired, or srtled that she

did not feel it as the defendant used “force capabt&ausing physical pain or injury,” Johnson I,

559 U.S. at 140, to quickly yank away her purstofgeshe could react, see United States v.

Garcia, _ F.3d __ , 2017 WL 6419307, at *7 {1Qir. 2017)(O’'Brien, J., joined by
Tymkovich, C.J. and Hartz, J.)(commenting, regagda purse-snatcherho touched the inside
of his victim’s arm and caused her, a seygmar-old woman, to stumble, that: “We are
doubtful, but it may have been a forcapableof causing pain or injy by setting in motion a
chain of events leading to that result.” (emp&asioriginal)). _See also Emily Friedman, ABC

NEws, Injury -- What Injury? Fighting the Pain (May21, 2008), http://abcnews.go.com/

Health/PainManagement/story?&B95453 (“Dr. Alasdair K.T. 6nn, the chief of emergency
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services at Massachusetts General Hospital, lsaitteated two indiduals who walked away
from a subway accident, only to latendithat they both had broken necks.”).

Even if the Court’'s readingf Johnson Or. were erronequbat would not alter its
conclusion that Oregon third-degr robbery satisfies the Elements Clause, because the Court

bases that conclusion on the Supreme Cou@irefjon’s opinions in State v. Hamilton and State

v. White, which the Supreme Court ©fegon decided after Johnson®mThose opinions make

"That the evidence an appellate court describes in its written opinion is often very
different from the totality of the evidence introdueddrial, and the reasable inferences that a
jury could draw from that evidence makes it periltmsely too heavily or read too much into a
single fact-specific, sufficiencgt-the-evidence case. That dange all the greater when an
opinion is applied to an issueaththe parties did not argue atigk court did not address. For
example,_Johnson Or. is addressed primarilg third-degree robbery perpetrator’s intent and
not to the quantum of force thatperpetrator must use -- tg statute does not focus on the
extent to which the victim may or may not haed the force, but rather on the perpetrator’s
intent, while using force on the victim, thahyaresistance that the cfim might offer be
prevented or overcome” -- because the defendard intent terminology when making his
argument: “Defendant contends that, because tigrvivas unaware that her property had been
taken until after it was gone, defendant necessarily did not apply force to the victim that was
meant to overcome her resistance.” Johnson Or., 168 P.3d at 314.

8although both the ACCA and the Rules of Decision Act, 28 U.S.C. § 1652 -- as
construed in_Erie R. Co. v. Tompkins, 304 Ue8. (1938)(“Erie”) -- require federal courts to
look to state substantive law, the proper inquigiessubtly different. When deciding a state-law
issue in a diversity-jurisdiction case, Erie metrat “the federal court must attempt to predict
what the state’s highesburt would do” if the cee came before it today. Wade v. EMCASCO
Ins. Co., 483 F.3d 657, 666 (10th Cir. 2007). The griedhat federal courteok to the present
content of state law applies even while a gasn appeal._See Vantark v. Owens-lll. Glass
Co., 311 U.S. 538, 542 (1941)(Reed, J[he dominant principle is #t nisi prius and appellate
tribunals alike should conform their orders tee tetate law as of the time of the entry.
Intervening and conflicting decisions will thus caubke reversal of judgments which were
correct when entered.”). “[A] federal court ymsometimes contradict the state supreme court’s
own precedent if the federal court concludeat tthe state supreme court would, given the
opportunity, overrule its earlier libng.” Daye v. Community Financial Loan Service Centers,
LLC,  F.Supp.3d___ ,2017 WL 5990133, atri3} (D. N.M. 2017)(Browning. J.).

In contrast, a federal court’s state-law inquirigen applying the ACCA is fundamentally
retrospective; the issue is “wtha jury ‘necessarily found’ teonvict a defendant (or what he
necessarily admitted),” Mathis United States, 136 S. Ct. 2255, and not what a hypothetical
jury in a hypothetical present-day trial would haodind to convict a Ypothetical defendant. It
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it clear that violence and the threat of violeace central to Oregon robbery, and if the Court of
Appeals of Oregon’s Johnson Or.impn suggests otherwise, that inference means only that the

opinion is erroneous, as the Ter@ircuit’s recent decision in Ubed States v. Harris suggests:

Thus far, so much is clear: &hrobbery in Colorado requiresvalent taking.

See [People v. Borghesi, 66 P.3d 93, ha2 (2003)] (stating Gorado robbery
“involves the violent taking ‘from a persdi’ But Harris agues we should not
take the Colorado Supreme Court atutsrd -- for it might not have meant
“violent” when it said “violent.” 4 OpBr. 12. And for this point he relies on
People v. Davis, 935 P.2d 79 (Colo. App. 1996). But Davis is a Colorado Court
of Appeals decision that predatese tiColorado Supreme Court’s Borghesi
decision. To the extent Davis suggeat€olorado robbery conviction can be
based on less than violent force, ih@ controlling in light of Borghesi.

United States v. Harris, 844 F.3d at 1267 (footnotedted)(emphasis in original). See United

States v. Garcia, F.3d , 2017 WL 64193071@{concluding that New Mexico third-

degree robbery satisfies the Elements Claubéde “acknowledge[ing] language in the New

would not be sound to think that a convictiorarged just because, years or decades after the
conviction’s entry, the statlegislature amended the state statute definiagdlevant offense.
Likewise, when a decision from a state’s higlesirt avowedly changes the law -- such as by
applying a narrowing construction #statute to save it fromvalidation for First Amendment
overbreadth -- that change in the law doesait@r earlier convictions._ See Shuttlesworth v.
Birmingham, 394 U.S. 147, 155 (1969)(Stewart,“ld.Xoes not follow, however, that the
severely narrowing constructioput upon the ordinance byethAlabama Supreme Court in
November of 1967 necessarily serves to restmmastitutional validity to a conviction that
occurred in 1963 under the ordinance as it wasemitf. In theory, decisions from a state’s
highest court that accidentally sitently changed that statdav would produce the same result,
but it will be difficult or imposdile to distinguish sucbhanges from nonobvious -- but correct --
interpretations of existing law.

In this case, as in many others, thetididion between the ACCA- and Erie-mandated
inquiries is relatively unimportant, because @murt relies on Supreme Court of Oregon cases
that -- although they post-ta Hammons' Oregon first-degg robbery convictions by
approximately three decades -- expound on Oregon’s robbery law as it stood from 1971 onward.
See State v. Hamilton, 233 P.3d at 436 (“Tlobbery statutes are a product of the
comprehensive revision of the state criminatle in 1971.”);_State v. White, 211 P.3d at 255
(“The robbery statutes at isshere are the product of the compensive revision of the state
criminal code in 1971.”). Accordingly, Seatv. Hamilton and State v. White elucidate both
present-day Oregon robbery a@degon robbery circa 1978, when Hammons received his first
robbery conviction.
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Mexico cases suggesting any quantum of favb&h overcomes resistance would be sufficient
to support a robbery conviction”). The best agadion whether a state cramis an ACCA violent
felony is, after all, the decisiord that state’s Ighest court; intermediate-appellate-court cases

only supplement that body of precedent. See United States v. Harris, 844 F.3d at 1264.

The Court accordingly conclugdehat Oregon third-degreehbery is an ACCA violent
felony under the Elements Clause, and acogigj that Hammons’ two Oregon first-degree
robbery convictions are for ACCA violent felasi. Because the Court already concluded that
Hammons’ New Mexico conviction for aggravatadglsault against a household member with a
deadly weapon is for an ACCA violentlday, Hammons’ has three ACCA predicates
notwithstanding Johnson Il. Accongly, the Court denies his motion.

IT 1S ORDERED that: (i) Defendant-Movant Robert L. Hammons’ Motion to Correct
Sentence Pursuant to 28 U.S.C. § 2255, filed June 24, 2016 (CIV Doc. 6)(CR Doc. 114), is
denied; (ii) Defendant-Movant’s Objection tonited States Magistrate Judge’s Proposed
Findings & Recommendations, filed May 10, 2017 {M®oc. 31)(CR Doc. 137), is overruled;
(i) the United States Magistrate Judge’opssed Findings and Renmended Disposition,
filed April 25, 2016 (CIV Doc. 28)(CR Doc. 13Gre adopted; and (iv) the Amended Proposed
Findings and Recommended Disposition, filedel 26, 2017 (CIV Doc. 33)(CR Doc. 139), are

not adopted.
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