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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
PlaintifffRespondent,
VS. Nos.ClV 16-0582JB/GBW
CR 04-0788 JB
STEPHEN REX ALLEN,

Defendant/Petitioner.

MEMORANDUM OPINION AND ORDER GRANTING MOTION TO DISMISS
WITHOUT PREJUDICE

THIS MATTER comes before the Court on Defendant/Petitioner's Motion for
Voluntary Dismissal Without Prejudicéled March 13, 2017 (Doc. 18)(“Motion™)which he
brings pursuant to rule 44)(2) of the Federal Rulesof Civil Procedure. The
PlaintifffRespondent United States of Americpaoges the Motion on the &a that the dismissal
should be with prejudice, but has failedite a brief in support of its position.

Rule 41 permits dismissal of an action “omms that the courtansiders proper.” Fed.
R. Civ. P.41(a)(2). Absent legal prejudice to thespondent, the Courhsuld typically allow

voluntary dismissal._See Ohlander v. Larson, 114 F.3d 1531, (1687 Cir. 1997). Prejudice

“does not arise simply because a second action may be filed against the [respondent.]”

Brown v. Baeke, 413 F.3d 1121, 1124 (10th 2005)(alterations added). Rather, in

determining whether granting Defendant/Petiéo Stephen Rex Allen’s Motion would cause
legal prejudice to the United States, the €ainould consider factsrincluding “the opposing
party’s effort and expense in preparing for treatcessive delay and lack of diligence on the part

of the movant; insufficient explanation of tineed for a dismissal; and the present stage of

ICitations refer to docket numbers filedNio. CIV 16-0582 JB/GBW. Citations to “CR.
Doc.” refer to the attendant criminal dock&lp. CR 04-0788 JB. For filings made on both
dockets, only the civil docket number is given.
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litigation,” although thidist of factors is not exhaustiveOhlander v. Larson, 114 F.3d at 1537.

In determining whether prejudice will resuliofn granting a voluntary dismissal, the Court
“should endeavor to [ensure] subgtal justice is accoretl to both parties.... [and] therefore]]
must consider the equities not only facing theifeth States], but also those facing [Allen][.]”

Ohlander v. Larson, 114 F.3dHi37 (alterations added).

Allen filed this habeagetition under 28 U.S.C. § 2255. See Motion to Vacate and
Correct Sentence Under 28 U.S.C. § 2255 andtExpedited Review, fileé June 15, 2016 (Doc.

1)(“8§ 2255 Motion”) Therefore, the first Ohlander v. Larstactor -- Respondent’s effort and

expense in preparing for trial -- does not gpl the present action. The Court acknowledges
the effort and expense of the United Statésted to fully briefing Allen’s § 2255 Motion, as
well as its own Motion for Stay of Proceads Pending the Suprer@urt’s Decision inJnited
Sates v. Beckles, filed July 27, 2016 (Doc. 6)(“Motion tBtay”), requesting a stay between July
7, 2016 and December 19, 2016. See Motion to &tdy Response in Opposition to the United
States’ Motion for Stay of ProceedinBsnding the Supreme Court’s DecisiorUnited Sates

v. Beckles, filed August 8, 2016 (Doc. 7); United StatReply to Defendant’s Response in
Opposition to Motion for Stay of Proceedingending the Supreme Court’s DecisiorUinited
Sates v. Beckles, filed August 24, 2016 (Doc. 8); Unite8tates’ Response to Defendant’s
Motion to Vacate, Set Aside, or Correct Senterfiled December 2, 2016 (Doc. 11); Reply in
Support of Defendant’s Motion to Vacate, Setides or Correct Sentence and for Expedited
Review, filed December 19, 2016 (Doc. 14). Unlike tircumstances of a typical civil lawsuit,
however, Allen’s subsequent filj of a similar action would naxpose the United States to
damages or liability. _See 28 U.S.C. § 225B. § 2255 motion instead allows a criminal
defendant to seek relief from an allegedlyglé or unconstitutional sentence, such that the

“[inlequities” facing Allen if the Court were to sliniss his action with prejudice are significant.
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See 28 U.S.(§ 2255(h). _See al®®hlander v. Larson, 114 F.3d at 1537.

Additionally, Allen has offered aufficient explanation of his need for a dismissal. See
Motion at 2-3. Namely, the Supreme Court of thnited States’ recempinion in_Beckles v.
United States, 580 U.S. _ , Nib-8544, slip op. (March 6, 201#gjected Allen’'s argument
that his sentence enhancement under the guidenasbject to constitutional challenge under
the void-for-vagueness doctrine. See § 2255 Motion.

The Tenth Circuit has addressed similaic@instances where a “change in the law”
affected the merits of a habepstitioner's argument, spurringrhito seek dismissal without
prejudice after, as here, the magistratdge had already filed $iproposed findings and

recommended disposition. See HurdMondragon, 851 F.2d 324, 328-29 (10th Cir. 1988).

There, the Tenth Circuit kethat it was not aabuse of discretion for ¢hlower court to deny the

petitioner’s motion._SeBurd v. Mondragon, 851 F.2at 329. However, thcourt there rested

its holding in part on the fact that “[a]ny ‘changethe law,” as suggested by counsel, occurred

over three monthprior to the report of the magistea” Hurd v. Mondragon, 851 F.Zat 329

(emphasis in original). The court explained tivaere “there was no ‘chge in law’ subsequent
to the date of the magistrate’s report[,]” thditi@er “had no ‘right’ towithdraw his petition.”

Hurd v. Mondragon, 851 F.2at 329 (internal citation omitted).

Here, in contrast, the Honorable Gregory Wotim United States Masfirate Judge, filed
his Proposed Findings and Recommended Disposition, filed February 27, 2017 (Doc.

17)(“PFRD”), and the Supreme Court subsequestyed its opinion in Beckles v. United States

on March 6, 2017._See PFRD at 1. Thereforesitation before the Court is not one where
Allen has merely read the “clear [Jwriting on thelMima the form of the magistrate’s report” and

conceded defeat based on the castémerein. _Hurd v. Mondragon, 851 F&d329. Seélaro-

Arteaga v. United States, 199 F.3d 1195, 1196999). Rather, Allen’s explanation for
-3-




withdrawal rests on a clear afge in the law that occurred after Magistrate Judge Wormuth
issued his PFRD. See Motia 2-3. In such a situation, a uatary dismissal at this juncture

need not be with prejudice. See Hurd v. Mondragon, 851&f.229.

Given the significant hurdle Allen wouldde in filing a second or successive § 2255
motion if the Court dismisses the present one wrtjudice, coupled with ehfact that he is no
longer in federal custody, Allen wishes to walarily withdraw tle current motion._Sdé.S.C. §

2255(h); Motionat 2-3. _See alsdaro-Arteaga v. United States, 199 F.3d at 1197 (finding that a

8 2255 motion filed after two eartienotions had been voluntarily dismissed would not be barred
because “in order for a habepstition to be considered susse/e, the previous motion must
have been denied on the merits. The distdourt must have engaged in substantive

review.”)(quoting with approvaGarrett v. United States, 178 F.3d 940, 942 (7th Cir. 1999)).

The merits of Allen’s § 2255 motion have not yeien considered by th@ourt in light of the

now-controlling precedent of Beckles v. Unit&tates, which would be essential to any

substantive review thereof.See 580 U.S. , No. 15-8544, slipp. at 5. Under these
circumstances, it cannot be said that Allemmistivated to withdraw I8i petition because of a
strategic evaluation oMagistrate Judge Wormuth’s substaatreview of the case’s merits,

justifying a dismissal with pragice. _See Hurd v. Mondrago861 F.2d at 329. Moreover, the

United States has offered no basis for a finding that prejudice to it would result from granting
Allen’s Motion. Absent such a showing, dissal without prejudices appropriate._SeBrown
v. Baeke, 413 F.3d at 1123-24. Being fully addjgberefore, the Court concludes the Motion is
sound.

IT IS ORDERED that: (i) Defendant/Petitioner'#/otion for Voluntary Dismissal
Without Prejudice, filed March 13, 2017 (Doc. 18)granted; and (iihis Motion to Vacate and

Correct Sentence Under 28 U.S.C. § 2255 andEkpedited Review, fild June 15, 2016 (Doc.
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1), is dismissed ithout prejudice.

Counsel:

James Tierney

Acting United States Attorney
Sarah Jane Mease

Assistant United States Attorney
United States Attorney’s Office
Albuquerque, New Mexico

Attorneys for the Respondent/Plaintiff

George L. Bach, Jr.
Albuquerque, New Mexico

Attorney for the Petitioner/Defendant
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