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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
Plaintiff,
V. No. 13-cr-0980MCA
16-cv-0596 MCA/SMV
DONOVAN MUSKETT,

Defendant.

ORDER ADOPTING MAGISTRATE JUDGE'S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before tb Court on the Magistrate dge’s Proposed Findings and
Recommended Disposition [CR BPo71; CV Doc. 16] (“PF&RD")issued June 2, 2017. On
reference by the undersigned, [CV Doc. 15], itenorable Stephan M/idmar, United States
Magistrate Judge, recommended denying Defendzonovan Muskett's 28 U.S.C. § 2255
Motion to Vacate Sentence [CR Doc. 56; CVcD@]. Muskett objeetd to the PF&RD on
June 16, 2017. [CR Doc. 72; CV Doc. 17]. eTgovernment neither objected to the PF&RD nor
responded to Muskett’s objection€n de novo review of the portions of the PF&RD to which
Muskett objects, the Court will overruleetiobjections, adopt thBF&RD, deny Muskett's
Motion, and dismiss case numberd60596 MCA/SMV with prejudice.

|. Background
On November 6, 2013, Muskett pleadedltguto Count 3 of an indictmerit,which

charged him with: (1) Assault with a DangesoWeapon, in violation of 18 U.S.C. 88 1153,

! Muskett was initially indicted on March 27, 2013. Presentence Report at 3. A superseding indictment was
subsequently filed on August 27, 2018. Muskett pleaded guilty to Count 3 of the superseding indictmdnt.
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113(a)(3); (2) Aggravated Burglary, in vation of 18 U.S.C. § 1153 and NMSA 1978, § 30-16-
4(A); (3) Using, CarryingPossessing, and Brandisgia Firearm Duringral in Relation to and
in Furtherance of a Crime of Violence, in \atbn of 18 U.S.C. § 9Hc); and (4) Negligent
Child Abuse, in violation of 18 U.S.C88 1153, 13 and NMSA 1978, § 30-6-1(D)(1).
Presentence Report (“PSR”) at 3. The USentencing Guidelines Manual (“Guidelines”)
imposes a minimum term of imprisonment of 84nths for violation of § 924(c). PSR at 7;
Guidelines § 2K2.4.

On March 11, 2014, the Honorable Alan B. JaimdJnited States District Judge visiting
from the District of Wyomingsentenced Muskett to 84 monthisiprisonment. [CR Doc. 54]
at2. As part of his plea agreement, Muskett waived his right to appeal his conviction and
sentence, so long as the sentence did not exceetiaiutory maximum.dR Doc. 46] at 7. The
waiver extended to collaterattacks on his conviction and sente, with the exception of
ineffective-assistance-of-counsdhims pertaining to the entyf the plea or the waiverld.
Muskett did not appeal his sentence. Tifstant case is his first motion under § 2255.

On reference by the undersigned, Judge Vidfiound that Muskett’'s claim was not
barred by procedural default. Judge Vidmather found that the predicate offense of assault
with a dangerous weapon qualified as a crimeiafnce under the force clause of § 924(c)(3).

Because he found that Muskett’s predicate oHfemsalified as a crime ofiolence irrespective



of the residual clause of34(c)(3), Judge Vidmar found thias conviction under § 924(c) was
not improper. He recommended thatdWett's motion be denied. [Doc. 15].

Il. Motions under § 2255 andJohnson ||

Pursuant to 28 U.S.C. § 2255(a), a “prisanecustody” pursuant to a federal conviction
may “move the court . . . to vacate, set asidemrect the sentencef it “was imposed in
violation of the Constitution daws of the United States.”

In Johnson v. United Sates (“Johnson 117), 135 S. Ct. 2551, 2557 (2015), the Supreme
Court held that the so-called “rdaal clause” of the definition d¥violent felony” in the Armed
Career Criminal Act (“ACCA), 18 U.S.C. § 924(e)(2)(B)was unconstitutionally vague. The
ACCA defined “violent felony” as follows:

any crime punishable by imprisonment for a term exceeding one

year . . .that —

(i) has as an element the use, attempted use, or threatened use of

physical force against the person of another; or

(ii) is burglary, arson, or extbon, involves use of explosivest

otherwise involves conduct that presents a serious potential risk of

physical injury to another.
Id. (emphasis added). The closing words of tefinition, italicized above, have come to be
known as the “residual clause.”

The Court explained that the residual clalefé “grave uncertainty” about “deciding

what kind of conduct the ‘ordinarcase’ of a crime involves.”Johnson |1, 135 S. Ct. at 2557.

That is, the residual clause “denie[d] fair noticelefendants and invitd[drbitrary enforcement

2 Unless specifically noted otherwise, citations to doatrmeimbers refer to the docket in the civil case, case
number 16-cv-0596 MCA/SMV.
% Throughout this opinion, | use the term “ACCA” to refer to § 924(e).
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by judges” because it “tie[d] the judicial assessnantisk to a judicially imagined ‘ordinary
case’ of a crime, not to real-world facts or statutory elemeimts.’Second, the ACCA's residual
clause left “uncertainty about homuch risk it takes for a crinte qualify as a violent felony.”
Id. at 2558. By combining these two indeterminatgpuiries, the Court hé| “the residual clause
produces more unpredictability and arbitraringgss the Due Process Clause toleratéd.” On
that ground it held the residudause void for vaguenesid.

Soon thereafter, the Court determined that the rulingplmson Il was substantive (as
opposed to procedural) and, therefohad “retroactive effect inases on collateral review.”
Welch v. United Sates, 136 S. Ct. 1257, 1268 (2016). Accordinglyelch opened the door for
individuals sentenced und#he residual clause of the ACCAJlent-felony definition to move
to vacate their sentencas unconstitutional under § 2255.

Muskett, however, was not sentenced unde24 &), nor did he claim he was. He was
convicted—and subject to a minimuerm of imprisonment—under 8 9@J. Conviction under
that provision results where “any person who, during and in relation to any crime of violence . . .
for which the person may be prosecuted in a court of the United States, uses or carries a firearm,
or who, in furtherance of anguch crime, possesses a firedrmg 924(c)(1)(A). Like the
definition of “violent felony” in 8 924(e)(2)(B)the definition of “crime of violence” in
§ 924(c)(3) contains a residudause, italicized below:

[T]Qe term “crime of violence” means an offense that is a felony
and—

(A) has as an element the use, attempted use, or threatened use of
physical force against the persanproperty of another, or



(B) that by its nature, involves a substantial risk that physical force

against the person or property of another may be used in the

course of committing the offense.
8 924(c)(3). The Supreme Court has not ruled on whatieson Il applies to invalidate the
residual clause of § 924(c). The issue has divided the circuit c&dd.loyd v. United Sates,
2016 WL 5387665, at *3 (D.N.M. Aug. 31, 2016) (cotlag cases). It ipresently on appeal
before the Tenth Circuit)nited States v. Hopper, No. 15-2190.

I1l. Judge Vidmar found that Muskett’'s conviction was not improper
and recommended that his motion be denied.

Muskett’s conviction under § 924(ajas based on two predicate offenSeew Mexico
aggravated burglary, NMSA 197§, 30-16-4, and federal assawith a dangerous weapon,
18 U.S.C. 8§ 113(a)(3). His conviction was baseda determination that one or both of those
offenses qualified as a “crinwd violence” under § 924(c)(3).

Muskett argued that the residual clause80B24(c) mirrored the residual clause of
§ 924(e)(2)(B). See [Doc. 2] at 3—-6. He contended the Supreme Court’s holdidghnson |1
(i.e., that the ACCA'sresidual clause was unconstitutilyavague) applied equally to the
residual clause in § 924(c)d. He next argued that the predie offenses on which his § 924(c)
conviction relied could have quidid as crimes of violencenly under that provision’s residual
clause.ld. at 6-10. Therefore, he concluded, becdliseesidual clause was unconstitutional in

light of Johnson 11, and there was no other basis on witihpredicate offenses could qualify as

* Conviction under § 924(c) does not require that thendiafiet actually have been convicted of the predicate crime
of violence. It requires only that a firearm be carried “during and in relation to any crime of violence” “ébr whi
the persommay be prosecuted.” § 924(c)(1)(A). In Muskett's case, leas charged with aggravated burglary and
assault with a dangerous weapon, but those counts \tenately dismissed as part of his plea agreement. PSR
at 3; [CR Doc. 54] at 1.
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crimes of violence, his 8 924(c) conviction should be vacatedat 12. He also argued that his
waiver of the right to collaterally attackshconviction and sentenstould not bar relief.ld.
at 10-11.

The United States argued that Muskett'smlavas procedurally barred because he did
not raise the issuen direct appeal and alwl not demonstrate either good cause or actual
innocence. [Doc. 7] at 4—6. Itrther argued that, even if MusKstclaim were not procedurally
barred, his conviction under § 924&tpands even in the wake d&dhnson II. The government
contended thalohnson Il did not invalidate the residuelause of § 924(c)Id. at 7-11. And,
even if it did, Muskett's predicate offense afault with a dangerowgeapon would still qualify
as a crime of violence under the force claugd. at 11-16. Finally, thgovernment contended
that Muskett waived his right toollaterally attack his conwion and requested that the Court
enforce the waiverld. at 16-21.

Judge Vidmar found that Muskett's claimvas not barred by procedural default.
[Doc. 16] at 6-8. Proceeding tioe merits, he found that hismviction under § 924(c) was not
improper because the predicate offense of dtsadth a dangerous weapon qualified as a crime
of violence under the force clause§ 924(c)(3), irrespeive of that provision’s residual clause.
Id. at 8-18. Because he recommended that Muskett's motion be denied on that ground,
Judge Vidmar declined to consider whetbamson |1 invalidated the residlialause of § 924(c)

or whether Muskett’s appellate waiver was valid.

® The government did not contend thae gredicate offense of aggravateddtary could qualify under the force
clause.
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A. Judge Vidmar found that Muskett’s claim
was not barred by procedural default.

In general, claims not raised on direppaal may not be raised on collateral review
unless the petitioner can either “show cause ergusis procedural defiéwand actual prejudice
resulting from the errors of which he compkinor “show that a fundaental miscarriage of
justice will occur if his chiim is not addressed.United Satesv. Hollis, 552 F.3d 1191, 1193-94
(10th Cir. 2009) (quotingJnited States v. Bolden, 472 F.3d 750, 751-52 (10th Cir. 2006)).
Judge Vidmar found that Muskett had shown caause prejudice for his procedural default.
[Doc. 16] at 6-8.

A petitioner has cause for his failure to ragselaim where he shows “that the factual or
legal basis for [the] claim was nagasonably available to counseMurray v. Carrier, 477 U.S.
478, 488 (1986). This standard is satisfiedesgha Supreme Court decision “explicitly

overrule[s] one of [its] precedents,” “overtur[na]longstanding and widegad practice . . .
which a near-unanimous body of lower court authority has expressly approved,” or
“disapprov[es] a practice [the Court] ar@pha ha[d] sanctioned in prior casesReed v. Ross,

468 U.S. 1, 17 (1984). Judgedviar found that, prior tdohnson Il, Muskett’s claim that the
residual clause of § 924(c) wasconstitutionally vague was notasonably available to him.
[Doc. 16] at 6-7. Then-binding Supreme Cauécedent provided that the ACCA'’s residual
clause wasnhot unconstitutional. 1d. (citing Sykes v. United Sates, 564 U.S. 1, 15 (2011)
(holding that the ACCA’s residualause “states an intelligiblerinciple and provides guidance

that allows a person to conform his or lmduct to the law” (internal quotation marks

omitted));James v. United Sates, 550 U.S. 192, 210 n.6 (2007)Johnson |11 expressly overruled
7



this precedent.ld. at 7 (citingJohnson, 135 S. Ct. at 2563). It provided a novel legal basis on
which Muskett could bring his claim, one that wa previously reasonably available to him.
Judge Vidmar therefore foundathMuskett had shown cause fos procedural default.d.

To establish prejudice, a petitioner must shbat there is a reasonable probability that,
without the alleged error, ¢hresult of the proceedingsuld have been differentSrickland v.
Greene, 527 U.S. 263, 289 (1999). In this case, Maiskleaded guilty to using a firearm during
the commission of a crime of violenc&ee [CR Doc. 54] at 2. Mugkt's conviction was based
on the parties’ understanding that his predicdtenses constituted “crimes of violence” under
8§ 924(c). Judge Vidmar found that if, as Mekcontended, his predicate offenses no longer
met the definition of “crime of violence” underd®®4(c), then his conviction was based on legal
error and the outcome of the peadings would have been differdnit for this alleged error.
[Doc. 16] at 7. He found thauskett had shown prejudiced. (citing United States v. Castillo,
16-0622 JCH/KRS, [Doc. 15] at 6—7 (D.N.M. Mdl0, 2017) (findingcause and prejudice
excusing procedural default on defendant’'s § 2255 claim challenging residual clause of
§ 924(c));Wade v. United States, 2017 WL 1042055, at *2 (C.D. Callar. 16, 2017) (“If the
court mistakenly treated [the predicate offenag]a crime of violence, there is a reasonable
probability that, but for the error, [defendant’s] sentence would have been differdatiigs v.

United Sates, 2017 WL 634496, at *10 (C.D. Ill. Fed6, 2017) (finding that because
defendant’s conviction under 8 924(c) resulted in the imposition of an additional term of

imprisonment, “it is obvious that he suffered astual and substantial disadvantage from these



convictions”)). Judge Vidmar concluded thegcause Muskett had showause and prejudice,
his § 2255 motion was not barred by procedural defaldt.at 8.
B. Judge Vidmar found that the predicate offense of

assault with a dangerous weapon under 18 U.S.C. 8 113(a)(3)
gualified as a crime of violence uder the force clause of § 924(c).

The so-called “force clause” of § 924(c)(3) pams that a predicate offense is a crime of
violence where it “has as an elem the use, attempted use, aetltened use of physical force
against the person or property arfother.” 8§ 924(c)(3)(A). Tdetermine whether a predicate
offense qualifies as a crime of violence under fitrce clause, courts compare 8§ 924(c)(3)(A)
with the elements of the underlying offens8pecifically, courts must determine whether the
force required for conviction of the predicate offens sufficient to satisfy the physical force
requirement of § 924(c).

In determining whether a predicate offensésfias the force clause, courts generally
apply the “categorical approach.Descamps v. United Sates, 133 S. Ct. 2276, 2283 (2013).
That is, courts look only to the statutory definition of the prior offense, while ignoring the
particular facts of the caseld. At base, courts must determine whether the least culpable
conduct criminalized by the underlying offerskere, the least amounf force required to
sustain a conviction for assault with a dangerous weapon under 18 U.S.C. § 113(a)(3)—meets
the physical force requiremeanf the force clause See Moncrieffe v. Holder, 133 S. Ct. 1678,

1684 (2013) (“Because we examine what the statwiction necessarily involved, not the facts

® Muskett also argued thhts procedural default shoule excused because he could show his “actual innocence.”
[Doc. 14] at 3 (citingBousley v. United States, 523 U.S. 614, 622 (1998)). Because Judge Vidmar found that
Muskett had shown cause and prejudice, he declined to additionally consider his actual innocence argument.
[Doc. 16] at 8 n.6.
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underlying the case, we must presume thatctriction rested upon [nothing] more than the
least of th[e] acts criminalized, and then determine whether even those acts are encompassed by
[the force clause].” (last set of brackets added®rnal quotation marks omitted)). In discerning
the level of force that gives rise to convictionder the predicate offense, there must be a
“realistic probability, not a theoretical possibility,” théihe statute would apply to the conduct
contemplated. United Sates v. Rivera-Oros, 590 F.3d 1123, 1133 (10th Cir. 2009) (quoting
Gonzalesv. Duenas-Alvarez, 549 U.S. 183, 193 (2007)).

1. Judge Vidmar found that assault watllangerous weapon under 8 113(a)(3)

required the use or threatenee@ af force capable of causing
physical pain or injury to another person.

Muskett's underlying offense was asgawlith a dangerous weapon, 18 U.S.C.
8 113(a)(3). The statutequides, in relevant part:
§ 113. Assaults within maritime and territorial jurisdiction
(a) Whoever, within the special maritime and territorial jurisdiction

of the United States, is guilty of an assault shall be punished as
follows:

(3) Assault with a dangerouseapon, with intent to do bodily
harm, by a fine under thiitle or imprisonmenfor not more than
ten years, or both.
The parties did not dispute that Mesk was charged under § 113(a)(3%ee, eg.,
[Doc. 1] at 8-9; [Doc. 7] at 11see also PSR at 3. Applying thecategorical approach,

Judge Vidmar compared the elements of § a)(3] against the force clause of § 924(cj(3).

" Judge Vidmar noted that, in undertaksuch a comparison, he necessaritst fiound that 18 U.S.C. § 113(a) was
divisible into its eight separatelssections. [Doc. 16] at 9 n.7 (citiMathisv. United States, 136 S. Ct. 2243, 2249
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Judge Vidmar first considered the elemeotss 113(a)(3). [Doc. 16] at 10-11. He
found that conviction under that provision requimg@of of (1) assaul{2) with a dangerous
weapon (3) with intent to do bodily harnd. at 10. Because the term “assault” was not defined
in § 113(a), it took on its common law definitio(t) an attempted batigror (2) putting another
in reasonable appreh&an of bodily harm.Id. (citing United Sates v. McKinney, 17 F. App’x
808, 811 (10th Cir. 2001)Jnited Sates v. Calderon, 655 F.2d 1037, 1038 (10th Cir. 1981)).
The latter method of committing assault requireat ttthe facts and circumstances must [have
been] such as to show that [the victim'subjective apprehension of bodily harm was
‘reasonable.” 1d. (citing McKinney, 17 F. App’x at 811United Sates v. Jojola, 2000 WL
979107, at *6 (10th Cir. July 12000) (unpublished) (Convictn under 8 113)&3) required
proof that the defendant “used [a dangerous wedpadnjentionally strike or wound [the victim]
(or used a display of force thegasonabl[y] caused her to fearmediate bodily harm) and that
he acted with the specific intent to do bodisgrm.”)). Conviction under 8§ 113(a)(3) did not
require proof of physical contactld. (citing United Sates v. Duran, 127 F.3d 911, 915
(10th Cir. 1997) (holding that the offense“a$sault by striking, beating or wounding” was not a
lesser included offense of assault with a damge weapon because the former “require[d] a

physical touching”)).

(2016) (describing the divisibility standard)). Thoughther party expressly discussed the statute’s divisibility,
Judge Vidmar found that the matter appeared to be undisputkd.Given that Muskett was charged under

§ 113(a)(3), he found, both parties referred only to subsection (a)(3) and compared the force required under that
specific provision (and not any other subsection of § 113(a)) against the force clause of §l82&(thg [Doc. 1]

at 8-9; [Doc. 7] at 11). Therefore, Judge Vidmar employed the categorical approach to determine whether the least
culpable conduct criminalized under § 113(a)(3) satisfied the physical force requirement of the forcdatlause.
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The term “dangerous weapon,” he notedswefined broadly and hinged less on an
instrument’s innate properties and mare the manner in which it was usedd. at 10-11;
[Doc. 14] at 8-9 (*[A]lmost any object which asagsor attempted to be used may endanger life
or inflict great bodily harm . . . or . . . is liketo produce death or greladdily harm™ may be a
dangerous weapon under certain circumstances. (quadtitegd Sates v. Johnson, 324 F.2d 264
(4th Cir. 1963))):see also United Sates v. Estep, 138 F. App’x 113, 116 (1btCir. 2005) (large
rock constituted a dangerous weapon for conviction under 8){3B¢ehere defendant had used
it to strike victim on herhead). Further, convicn under 8§ 113)&3) requireduse of a
dangerous weapond. at 11 (citingUnited Sates v. Bruce, 458 F.3d 1157, 1164 n.4 (10th Cir.
2005) (“The elements differentiating assaulthné dangerous weapon from simple assault are
the use of a [dangerous] weapon and the intentommit bodily harm.” (internal quotation
marks omitted))United Sates v. Tsosie, 288 F. App’x 496, 501 (10th Cir. 2008) (defendant’s
threatening statement of his intent to injwietim using a shank was admissible because it
“made more probable the crucial facts” of th&ekers’ “intent to commit bodily harm, and to
do so with a dangerous weapon”)).

Judge Vidmar next evaluated the meaning‘mifysical force” in the force clause of
§ 924(c). [Doc. 16] at 11-14. Wohnson v. United Sates (“Johnson 1”), the Supreme Court
interpreted the “physical force” requirement tbk force clause of § 924(e)(2)(B) to require

“violent force—that is, force capabte causing physical pain or injury to another persbrs39

8 Judge Vidmar noted that ifohnson |, the Court was interpreting the force clause of the ACCA’s definition of

“violent felony” in § 924(e)(2)(B). [Doc. 16] at 11 n.9 (citidghnson |, 559 U.S. at 138-40). He pointed out that

the force clause of the ACCA was ftilist from the force clause at issire this case, under § 924(c)(3)d.

However, the language of the force clause in § 924(c)(8)alvaost identical to that dfie ACCA's force clause, as
12



U.S. 133, 140 (2010). The Court offered this intetgtion in the coursef holding that the
force required for conviction unde state battery statute-ary intentional physical contact, no
matter how slight’—was less than tA€CA'’s physical force requirementd. at 138 (internal
guotation marks omitted). In other words, “plogdiforce” under the force clause meant more
than de minimis touching.See United Sates v. Harris, 844 F.3d 1260, 1264-65 (10th Cir.
2017).

Judge Vidmar found that the Tenth Circuit med specifically addressed whether assault
with a dangerous weapon undefil3(a)(3) satisfied the rfte requirement set out dohnson .
[Doc. 16] at 12. However, it had evaluated otkienilarly worded assault statutes in light of
Johnson I's “physical force” requirementld. Recently, inUnited Sates v. Maldonado-Palma,
839 F.3d 1244 (10th Cir. 2016), the Tenth Circuit heltl that New Mexico aggravated assault
with a deadly weapon was cateigatly a crime of vblence under the Guidelines’ force clause,
even where the underlying assault was committemutfh “the use of insulting language toward
another impugning his honor, dedicy or reputation.” 839.Bd at 1249 (quoting NMSA 1978,
§ 30-3-1(C)). Crucial to the court’s holding svéhe other key element” of the provision at
issue—that the aggravated assault be committed “with a deadly wedponConviction under

the statute required proof that the defendamtdus deadly weapon, i.e., that he employed a

well as that of the Guidelines’ definition of “crime of violenceltl. The definition of “physical force” from
Johnson I, he found, applied in equal measure to the foraasd of § 924(c), as did other ACCA and Guidelines
cases interpreting theirgpective force clausesd. (citing United Sates v. Maldonado-Palma, 839 F.3d 1244, 1248
(10th Cir. 2016) (relying on interpretatiaf “physical force” in ACCA case timform meaning of Guidelines force
clause);United Sates v. Ramon Slva, 608 F.3d 663, 671 (10th Cir. 2010) (“Given the similarity in language
between the ACCA and [Guidelines], we have occasipiatiked to precedent under opsvision for guidance
under another.”)tJnited Sates v. Mitchell, 653 F. App’'x 639, 642 (10th Cir. 2016) (“We have consistently applied
the same analysis to the career ndier provision and the analogous pravisof the ACCA where the clauses are
virtually identical.” (intern& quotation marks omitted))). Judge Vidmiaund that both ACCA and Guidelines
cases were authoritative in interpreting piwysical force requirement of 8 924(¢}l.
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weapon “capable of producing death or greatilipodarm,” in committing the assaultld.
at 1250. Thus, even the least culpable conduming rise to conviction under the statute
“necessarily threaten[ed] the use of physical fordé.”

As Judge Vidmar noted, the holding M&ldonado-Palma echoed other decisions in the
Tenth Circuit holding that assawstatutes with a dangerous deadly weapon requirement
satisfied the force clause of the ACCA @uidelines. [Doc. 16] at 13 (citingnited States v.
Ramon Slva, 608 F.3d 663, 669—71 (10th Cir. 2010) (N&exico “apprehension causing”
aggravated assault—assault committed by “thrgatgjror engag[ing] in menacing conduct with
a deadly weapon toward a victim, causing the victim to believe he or she was about to be in
danger of receiving an immediate batterysatisfied the ACCA’dorce clause)tnited Sates v.
Mitchell, 653 F. App’x 639, 644—-45 (10th Cir. 2016)k{Bhoma assault—i.eattempted battery
or threatened imminent battewith an overt act—with a dangmis weapon satisfied the force
clause of the Guidelines, because “the additicelement of a deadly or dangerous weapon
makes an apprehension-causing assault (ortteampted-battery assault) a crime of violence,
even if the simple assault would not beUnited Sates v. Taylor, 843 F.3d 1215, 1224
(10th Cir. 2016) (affiming the outcome oMitchell and noting that “regardless of the type of
‘dangerous weapon’ that is emogkd by a particular defendantetbse of a ‘dangerous weapon’
during an assault or battery alwagsnstitutes a sufficient threaf force to satisfy the [force]
clause” (internal quotation marks omitted))).

Finally, Judge Vidmar considered the ppli@tionale supplied bthe Tenth Circuit for

holding that the assault statutiéshad evaluated met the “phgal force” requirement of the
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force clause.ld. at 13-14. Even though the assault statabedd be violated without any actual
physical contact or violence agatirtke victim, the criminalizedonduct “could always lead to

. Substantial and violentootact, and thus . . would always include as an element the
threatened use of violent force.lt. at 13 (quotingramon Slva, 608 F.3d at 672). Engaging in
threatening conduct toward a victim, with a daongeror deadly weapofgould at least put the
victim on notice of the possibility that theeapon will be used more harshly in the future,
thereby constituting a threatened use of forcld” at 13-14 (quotindRamon Slva, 608 F.3d
at 672).

Based on this line of case law in the Te@ilcuit, Judge Vidmafound that 8 113(a)(3)
required the use afohnson I-level physical forcé. Id. at 14. Conviction under this provision,
he found, required more than mere de minimisddi.e., attempted physical touching, no matter
how slight) because it required that the akida®l committed both “with a dangerous weapon”
and “with intent to do bodily harm.ld. As Tenth Circuit precedemade clear, the use of a

dangerous weapon in the commission of an dissnays constituted #h threatened use of

® Judge Vidmar noted that the Honomhburdes A. Martinez, United States dirate Judge, had recently reached

the same conclusion. [Doc. 16] at 14 n.9 (cif@agtillo, 16-0622 JCH/KRS, [Doc. 15] at 11-15). He further noted

that other courts outside the Tenth Circuit had found that § 113(a)(3) offenses qualified as criolesa# vinder

the force clause of § 924(c)(3)d. (citing United Sates v. Qutton, 2016 WL 7042952, at *3 (E.D. Wash. Apr. 26,
2016) (“Unlike statutes thatriminalize offensive touching, 8§ 113(a)(3) requires that a person strike, wound, or
display force with the intent of causing injury in conjtioic with the subjective intent to actually cause bodily harm

to the victim. That level of force is sufficient to meet the threshold of physical fordeitgd Sates v. Scott, 2017

WL 58577, at *2 (D. Nev. Jan. 4, 2017) (“Either of [the] two ways of committing an assault under § 113(a)(3)
gualifies as a crime of violence undeRg4(c)(3)(A), becauséney include as elementle attempt or threat to

inflict injury upon the person of another, respectivelyOjvens v. United States, 2016 WL 4582054, at *4 (E.D. Va.

Sept. 1, 2016) (holding that § 113(a)(apsault with intent to commit murdesatisfied the force clause because,
under the common law definition of assault, to be convicted of this offense “the perpetrator must not only
demonstrate to the victim a present ability to inflict injury, but must also cause the victim to have a reasonable
apprehension of immediate bodily harm”)). He noted that Muskett had cited no case in which a court found that
§ 113(a)(3) required less thdohnson I-level physical forceld.
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violent, physical force because it created the possibility of substantial and violent céchtakt.
statute that criminalized the use of a dangergeapon to “intentionall strike or wound” the
victim or to “display . . . force that reasonjghblcause[d] [the victim] to fear immediate bodily
harm,” when the defendant acted with theeafic intent to do bodilyharm, categorically
qualified as a crime ofiolence under the force clause of 8 924(d). (quotingJojola, 2000 WL
979107, at *6). Conviction under B33(a)(3), he concluded, nesarily involved the use or
threatened use of physical force—“that is, focegable of causing physicpain or injury to
another person.’ld. (quotingJohnson |, 559 U.S. at 140).

2. Judge Vidmar found that Muskett’'s arguments to the
contrary were not persuasive.

Judge Vidmar considered but ultimatelyecpd Muskett’'s arguments that 8§ 113(a)(3)
did not requireJohnson I-level physical force. [Doc. 16at 15-18. Muskett argued that
§ 113(a)(3) did not specifilow the assault must be carried oonly that it be done with the
intent to do bodily harm. [Doc. it 8-9. Physical force in tllehnson | sense, he argued, did
not necessarily follow from intend do bodily harm. By way ofxample, he suggested that a
person could be convicted under this statisie mailing anthrax to a victim or poisoning
someone’s tea.ld. at 9-10. Such indirect acts, haioled, would satisfy the bodily harm
element and could result in conviction under 8 a&)@) but did not entail the “violent force”
required of the force clauseéd. He argued that § 113(a)(3) focused onréselts produced by
the criminalized conduct, wheredise force clause hinged on thuse of physical force in

committing the conduct. The commission of an al$sauld result in bodily harm without the
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use of violent force; thereforée concluded, 8§ 113(a)(3) did nmtcessarily require the use of
physical force.

Judge Vidmar acknowledged that, as Muskeinted out, the Tenth Circuit had held that
certain state statutes, despite having a bodily inpleynent, failed to satisfy the force clause of
the Guidelines. [Doc. 16] at 15-16 (citiklmited States v. Perez-Vargas, 414 F.3d 1282, 1285
(10th Cir. 2005) (assault statutequiring that the defendankriowingly or recklessly causes
bodily injury to another person or with criminagligence he causes injuo another person by
means of a deadly weapon’)nited Sates v. Rodriguez-Enriquez, 518 F.3d 1191, 1195
(10th Cir. 2008) (statuteriminalizing the “nonconsensual adnstration of a drug, substance, or
preparation” that causes harm to the victimegfinal quotation marks omittggl In those cases,
the Tenth Circuit rejected the view that the w@ptlysical” could “relatf to the effect of the
force”; instead, it “must refer to the mechanismvidyich the force is impaet to the ‘person of
another.” Rodriguez-Enriquez, 518 F.3d at 1194. Thus, “entionally exposing someone to
hazardous chemicals,” for example, would not constitute “physical fordedt 1195.

Judge Vidmar was not persuadby Muskett's argument]Doc. 16] at 16-18. As an
initial matter, he found, Muskieignored the fact that § 113(a)(3) had a dangerous weapon
element—that is, conviction under 8§ 113(a)(Xjuieed that the assault be committed “with a
dangerous weapon.ld. at 16. Muskett had provided no auihoto support the proposition that
a person could be charged, much less conyjiectader 8§ 113(a)(3) for EoNning someone. The

factual scenarios he proposed, Judgeémér noted, were his own hypotheticalsl. Likewise,
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neither Perez-Vargas nor Rodriguez-Enriquez grappled with an asshl statute requiring for
conviction the use of a dangerous weapon togetitarthe specific intent to do bodily harnhd.

More importantly, Judg¥idmar continued, aftePerez-Vargas and Rodriguez-Enriquez
were decided, the Supreme Court decidetted Sates v. Castleman, 134 S. Ct. 1405 (2014).
[Doc. 16] at 16-17. In that case, the Court evaluated whether conviction for an offense
involving knowingly or intentionajyl causing bodily ijury to another satisfiethe force clause of
the definition of a “misdemeanor crime of domesiolence” under 18 U.E. § 922(g)(9). The
Court held that “the knowing or intentional sation of bodily injurynecessarily involves the
use of physical force.” 134 S. Ct. at 1414. “A ‘Bpdhjury,” the Court held, “must result from
‘physical force””—whether or nahe force was applied directly:

[A]s we explained inJohnson 1], “physical force” is simply “force
exerted by and through contge bodies,” as opposed to
“intellectual force or emotionaforce.” And the common-law
concept of “force” encompasses evenindirect application. . . .

It is impossible to cause bodilyjumy without applying force in the
common-law sense. Second, the knowing or intentional
application of force is a “use” dbrce. [The defendant] is correct
that underLeocal v. Ashcroft, the word “use” “conveys the idea
that the thing used (here, ‘physical force’) has been made the
user’s instrument.” But he eris arguing that although “[p]oison
may have ‘forceful physical properties’ as a matter of organic
chemistry, . . . no one would say that a poisoner ‘employs’ force or
‘carries out a purpose by meansfafce’ when he or she sprinkles
poison in a victim's drink[.]” The “use of force” in [the
defendant’s] example is not the aft“sprinkl[ing]” the poison; it

is the act of employing poisoknowingly as a device to cause
physical harm. That the harmcaurs indirectly, rather than
directly (as with a kick or pumgd, does not matter. Under [the
defendant’s] logic, after all, onepuld say that pulling the trigger
on a gun is not a “use of forcettause it is the bullet, not the
trigger, that actually strikes the victimLeocal held that the “use”

of force must entail “a higher degreé intent than negligent or
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merely accidental conduct”; it did not hold that the word “use”
somehow alters the meaning of “force.”

Id. at 1414-15 (internalitations omitted).

Muskett argued thafastleman had no bearing on this casechase the Court in that case
was evaluating the physical force requirement afislemeanor “crime of domestic violence,”
rather than the physictdrce requirement of lony “crime of violence.” See [Doc. 14] at 6-8.
This distinction mattered, Muskett contended, bseahe physical force required to satisfy the
force clause of a misdemeanor crime of violence was lessJdhason I-level “violent force.”

Id. at 6-7. Judge Vidmar agredtht the majority opinion iCastleman did not decide whether
causation of bodily injury necessarily entailed violemte. [Doc. 16] at 17 (citin@astleman,

134 S. Ct. at 1413). But see Castleman, 134 S. Ct. at 1417 (Scalia, J., concurring)
(“[IIntentionally or knowingly caus[ing] bodily jjry categorically involves the use of force
capable of causing physical pain iofury to another person.” ésond alteration in original)
(internal citation and quotation marks omitted)Jevertheless, he found, the Supreme Court’s
reasoning with respect to theesaming of “use of force’—namely, its determination that such use
of force could be effictuated through direot indirect means—extended to the interpretation of
an identically-worded phrase appearing in a sinatartext (i.e., to the interpretation of “use of

force” in the force clause of § 924(cf).[Doc. 16] at 17—-18.

10 Judge Vidmar noted that other colrtghe Tenth Circuit had reached thensaconclusion. [Doc. 16] at 18 n.10
(citing Miller v. United Sates, 2016 WL 7256875, at *5—7 (D. Wyo. Dec. 15, 2016) (unpublished) (Wyoming
robbery statute requiring that the defantinflict bodily injury upon another person in the commission of the crime
satisfied the Guidelines’ force clausB)kyavit v. United States, 2017 WL 1288559, at *4—7 (D. Utah Apr. 6, 2017)
(applying the reasoning d@@astleman to hold that Utah's assault by prisoner statute qualified under the ACCA'’s
force clause)).
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Judge Vidmar concluded thafastleman undercut the logic ofPerez-Vargas and
Rodriguez-Enriquez and foreclosed Muskett’'s argument that an assault committed by, for
example, mailing anthrax ta victim or poisoning someone’s drink would not constitute
“physical force.” Id. at 18 (citingCastleman, 134 S. Ct. at 1415 (“The ‘us# force’ . . . is not
the act of ‘sprinkl[ing]’ the poison; it is thact of employing poison knowingly as a device to
cause physical harm.”)). He was carefutdderate that “physical force” in til®hnson | sense
meant “violent force’—that is, more than dwrinimis touching, force “capable of causing
physical pain or injury to another personltd. (quotingJohnson I, 559 U.S. at 140). Assault
with a dangerous weapon with the intent tobaalily harm, he continued—whether the use of
force was direct or indirect—necessarily entailed the violent force requirddhbgon|. Id.

The requirement that the assault and interdddoodily harm be committed with a dangerous
weapon made it sold. (citing Taylor, 843 F.3d at 1220 (“[T]he use of a ‘dangerous weapon’
during an assault or battery alwagsnstitutes a sufficient threaf force to satisfy the [force]
clause.”). Irrespective of wheth€astleman could be interpreted to mean tleséry underlying
statute with an ‘“intentional causation of bodily injury” element necessarily required
Johnson I-level force, a statute—like 8§ 113(a)(3)—with an additional dangerous weapon
requirement did require such forcéd. Assault with a dangerous weapon would always entail
the threat of force “capable of causing phgbigain or injury to another personld. (quoting

Johnson I, 559 U.S. at 140).
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V. Standard of Review for Objectons to Magistrate Judge’s PF&RD

A district judge must “make a de novo detenation of those portions of the report or
specified proposed findings aecommendations to which @ggion is made.” 28 U.S.C.
8 636(b)(1)(C). “[O]bjections tthe magistrate judge’s repartust be both timely and specific
to preserve an issue for de noveiesv by the district court[.]”United States v. 2121 E. 30th &,

73 F.3d 1057, 1060 (10th Cir. 1996). To preservesane, a party’s géctions to a PF&RD
must be “sufficiently specific to focus the district court’s attention orfatieial and legal issues
that are truly in dispute.”ld. Moreover, “theories raised for the first time in objections to the
magistrate judge’s report are deemed waivddirited Satesv. Garfinkle, 261 F.3d 1030, 1030-
31 (10th Cir. 2001).

V. Analysis

Muskett objects to Judge Vidmar’'s propdsfindings and recommended disposition.
[Doc. 17]. He contends thatl83(a)(3) does not qualify as anse of violence under the force
clause of 8§ 924(c) because conviction untleat provision does not require the use of
Johnson I-level physical force. The odgtions will be overruled.

Though Muskett reasserts in his objectionsdfief argument he raised in his briefing on
the motion, the Court will summarize the argumbate. Muskett maintains that conviction
under § 113(a)(3) could result frooonduct that “put another ireasonable apprehension of

bodily harm and produced serious bodiljury without use of physical forcé® [Doc. 17] at 2.

1 At certain places in his objections, Muskett refers to § 113(a)(6) and the language of that subsection (assault
“resulting in serious bodily injury”) imddition to referring to § 113(@). [Doc. 17] at 2, 3, 4. The sole underlying
offense at issue in this case is 8 113(a)(3), aadCiburt limits its analysis to that provisioSee [Doc. 16] at 9 &

n.7.
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“Setting off a stink bomb,” he offers, “is a clear example of an assault that could constitute a
violation of [§ 113(a)(3)] withouinvolving the use, attempted use, or threatened use of ‘violent
force.” Id. at 3. To support this proposition, Muskett relies on a Tenth Circuit case that held
that an assault statute withbadily injury element did “nomnecessarily include the use or
threatened use of ‘physical force.td. at 4 (quotingPerez-Vargas, 414 F.3d at 1287). Bodily
injury refers to theesult of the conduct, the court reasoned, and the force clause hinges on the
means by which the conduct was committedd. (citing Perez-Vargas, 414 F.3d at 1285).
Muskett argues that the Supreme Court’s decisidastleman, decided aftePerez-Vargas, did

not undermine the holding éferez-Vargas. |d. at 4-6. He therefore objects to Judge Vidmar’'s
reliance orCastleman. Id.

As discussedsupra, Judge Vidmar considered—andjeged—this argument in the
PF&RD. [Doc. 16] at 15-18. The Court adopts ris@soning set out in the PF&RD. First, as
Judge Vidmar pointed out, Muskett assumed ghperson could be convicted under 8§ 113(a)(3)
for intentionally, if indirectly,exposing someone to a toxic substance. But he cited no authority
in his underlying briefing, and he cites nonéhia objections, suggestirigat someone could be
charged, much less convicted, for such conduct under that provi8&egenerally [Doc. 17].

Furthermore, Judge Vidmar did not err in relying Gastleman. It is true that the
majority opinion inCastleman did not decide whether “causatiaf bodily injury necessarily
entails violent force.” 134 S. Ct. at 1413. Judgemar acknowledged as much in his PF&RD.
[Doc. 16] at 17.Castleman instead held that “causation of ligdnjury” necessarily requires the

degree of physical force necessargatisfy the force clause ofnaisdemeanor crime of violence
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statute. 134 S. Ct. at 1414. However, in reaching this conclusion, the Supreme Court explained
that “physical force” encompasses both diadl indirect applications of forcéd. at 1414-15.
It is a “use of force” to po@ someone, and the “use of forae”not the physical action of
“sprinkl[ing] the poison,” but réher the act of “employing pas knowingly as a device to cause
physical harm.”ld. at 1415. The Court’s reasoning on thant is not limited to interpretations
of the misdemeanor force clause. To be stime,force clause of a felony crime of violence
requires a greatelegree of physical force than #t of a misdemeanor crime of violence. But the
principle in Castleman on which Judge Vidmar relied was an evaluation of what it means to
“use” physical force irthe first instance. Anthe Court’s logic on thapoint—i.e., that force
may be applied directly or indictly, and the use of physicalrée lies in the act of causing
physical harm and not necessarily in the phalsexertion required to create the harm—applies
equally to the felony force clause. It contraditis Tenth Circuit’s earlier analysis of this issue
in Perez-Vargas, and Judge Vidmar didot err in relying on it?

Judge Vidmar did not find thagvery statute with a bodily injury element would
necessarily require the use dthnson I-level force. See [Doc. 16] at 18. But assault with a
dangerous weapon with the specific intentdto bodily harm, whether committed through the

direct or indirect application of phigal force, necessarily does requitehnson I-level force.

12 Muskett also sugges that a recent Tenth Circuit decisiodpited States v. Harris, “demonstrates the
inapplicability of Castleman to questions involving the definition of ‘force’ unddohnson | and its progeny.”
[Doc. 17] at 5-6 (interrecitation omitted) (citingHarris, 844 F.3d 1260). IKarris, the Tenth Circuit noted that
“[i]t is important to keep in mind why it was necessary for the Courddimson 1] to use the language” of/iblent
force.” 844 F.3d at 1265. “[T]he Court was differentiating between the force required for themrdamwoffense

of battery.” Id. The Tenth Circuit irHarris was simply contextualizing theufreme Court’s earlier use of the
phrase “violent force.” See id. It was noting that “violent force” sans something more than “the slightest
offensive touching.” Id. Again, this language goes to ttlegree of force required to constitutiohnson I-level
force. It does not bear on an analysis of timgl kif conduct that qualifies as a use of force.
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The Tenth Circuit has repeatedigld that assault statutes wehdangerous or deadly weapon
element necessarily require the usdabinson I-level physical force.See, e.g., Taylor, 843 F.3d
at 1220 (“[T]he use of a ‘dangerous weapon’ dgran assault or battery always constitutes a
sufficient threat of force to satisfy the [foradause.”). Muskett's objections will be overruled.

VI. Conclusion

Assault with a dangerous weapon witle tintent to do bodily harm under § 113(a)(3)
requires force, or the threat of force, suffitiem qualify as a crime of violence under the force
clause of § 924(c)(3). There m® realistic probability that ¢ statute would be applied to
conduct falling outside the scope of the footause. Therefore, Muskett’'s conviction under
8 924(c) was not improper, igpective of whether the residuaelause of 8924(c)(3) is
unconstitutional. His motioander § 2255 will be denied.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Muskett's
Objections to the Magistrate Judge’sopwsed Findings and Reunmended Disposition
[CR Doc. 72; CV Doc. 17] a®VERRULED .

IT IS FURTHER ORDERED that the Magistrate Judge’s Proposed Findings and
Recommended Disposition [(Roc. 71; CV Doc. 16] arADOPTED.

IT IS FURTHER ORDERED that Defendant Donovan Musit’'s 28 U.S.C. § 2255
Motion to Vacate Sentence [dBoc. 56; CV Doc. 2] iDENIED. Case number 16-cv-0596
MCA/SMV is DISMISSED with prejudice.

IT IS SO ORDERED. C)@/?\\—Q_QQ‘\ )

M. CHRISTINA ARMIJO
Chief United States District Judge
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