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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
EDDIE LANDRY; MARIO
CONSTANCIO, JR. and MARK
TAMAYO,
Plaintiffs,

VS. No. CIV 16-0621 JB/LF

SWIRE OILFIELD SERVICES, L.L.C. and
SWIRE WATER SOLUTIONS, INC,,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (ipe Plaintiffs’ Motion to Compel
Electronic Payroll Records, filed January 2617 (Doc. 36)(“First Motion to Compel)(ii) the
Defendants’ Notice of Non-Appearance and Motifor Protective Order, filed April 6, 2017
(Doc. 52)(“Motion for ProtectiveOrder”); (iii) the Plaintiffs’ Motion to Compel Swire to
Comply with 30(b)(6) Notice, filed Aprikl, 2017 (Doc. 57)(“Second Motion to Compel”);
(iv) the Defendants’ Motion for Enlargement ®fme to Produce Documents Received from
ADP Payroll, Inc. and Corban OneSource LLfiled June 14, 2017 (Doc. 73)(“Enlargement
Motion”); and (v) the Plaintiffs’ Motion to Congb Third Party (ADP) Deposition, filed June 15,

2017 (Doc. 76)(“Third Motion to Compel”). 'BhCourt held hearings on March 23, 2017, and

'On September 19, 2017, the Court issuecbater disposing othe First Motion to
Compel in which it granted the Plaintiffs’ request to compel the Defendants to produce payroll
records in the electronic format that the Pléiimtrequested and the Plaintiffs’ request that the
Defendants identify which payroll documents cgosd with which potential class of plaintiffs.

See Order at 3-4, filed September 19, 2017 (Doc. @2)¢gr”). In the Order, the Court stated
that it would “at a later date issue a Memorandum Opinion more fully detailing its rationale.”
Order at 1 n.1. This Memorandum Opiniordddrder is the promised Memorandum Opinion
that details the Order’s rationale.
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May 12, 2017. The primary issues are: (i) wieetrule 34 of the Federal Rules of Civil
Procedure requires the Defendants to producerdsdn electronically readable format -- the
format in which the Plaintiffs request the documents be produced; (ii) whether the Court should
compel a third-party deposition of ADP Payroll Services i) whether rule 26(c) protects

the Defendants from testifying atdeposition about topics relatedthe Defendants’ interactions

with payroll companies, the Defendants’ effddsgather discovery daments, the Defendants’
methodology in compiling discovery documentsd anatters in which the Defendants have
already produced responsive documents; andunether the Court should extend, by one week,
the deadline for the Defendants to produce dasumreceived from ADP Payroll and Corban
OneSource, LLC in accordancéthvthe Court’s Order, filetlay 25, 2017 (Doc. 69)(“Subpoena
Order”). The Court concludes that: (i) ridé requires the Defendartts produce the electronic
documents in the electronic format that thaimliffs request; (ii) it will not compel ADP
Payroll's deposition, because a third-party dépos is unnecessary here as the Defendants’
production of electronic documents in electronienfat affords the relief that the Plaintiffs’
seek; (iii) rule 26(c) does not protect the Defamtd from testifying at a deposition about their
efforts to produce responsive documents, becthes¢estimony sought iglevant; and (iv) the
Court grants the Defendants'quest for a one-week deadlinetension, because there is good
cause for such a slight extension. The Court, accordingly, grants the First Motion to Compel,
grants in part and denies in ptre Motion for Protective Order, giarin part and denies in part

the Second Motion to Compel, grants the Erdargnt Motion, and denies the Third Motion to

Compel.

ADP Payroll is a human resource maragat software and service provider,
generating, among other things, payrolfonmation on employees. _See ADP, Company
Informationhttps://www.adp.com/contact-us/company-information.aspx
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FACTUAL BACKGROUND

The Court draws its facts from the PIl#iis’ Original Complaint, Collective Action,
Class Action, and Jury Demand filed June 21, 2016 (Doc. 1)(“Complaint”). It assumes as true
the Complaint’s factual allegations only ftre purposes of thiMMemorandum Opinion and
Order. Swire Oilfield Services, LLC is anlfeeld services company, which provides oilfield
fluid management services to drilling compemacross the globe, including drilling companies
in New Mexico. _See Complaint I 29, at 6. The Plaintiffs are Swire Oilfield’s operators who rig
oilfield equipment, monitor drilling fluids, andenerally assist in the drilling process. See
Complaint § 30, at 6. These operators commuwmdgk more than twelve hours a day, and often
more than ninety hours a weeee Complaint I 31, at 6. dfn 2013 until 2016, Swe Oilfield
paid those operators under tyway systems, a salaried systamd a Fluctuating Work Week
(“FWW") system. See Complaint § 32, at 6The Plaintiffs contend that, under either system,
the Defendants violated the Fair Labor Staddact, 29 U.S.C. 88 201-19 (“FLSA"), because
the Defendants failed to pay the requisite anert see Complaint Y 66-74, at 12-13, and the
requisite minimum wage, see Complaint {§825-at 13-14. Plaintiff Mark Tamayo also
contends that, on behalf of himself and others similarly situated, the FWW system violates the
New Mexico Minimum Wage Act, N.M. &. Ann. 88 50-4-1-34 (“NMMWA"). _See

Complaint {1 83-88, at 14-15.

*The FWW system compensates -- on a fieadary basis -- employees who have a
varying work schedule, e.g., employees who mayk thirty-five hours one week, forty-five
hours the next, and forty-two hours the followinSee 29 C.F.R. § 778.114(a)-(b). When there
is a “clear mutual understandingétween the parties that the fixed salary is compensation for
the hours worked during their week, no matter hraany, the FWW systemequires that the
employee’s weekly salary ratgual or exceed the minimum wagse and that the employee is
compensated with overtime pay at one-and-a-half times the ordinary weekly rate. 29
C.F.R. § 778.114(a).
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PROCEDURAL BACKGROUND

On June 21, 2016, the Plaffdifiled this suit as a pposed collective action under the
FLSA, 29 U.S.C. § 216(b), and as a proposesdscétion under rule 23 of the Federal Rules of
Civil Procedure. _See Complaifif 47-65, at 8-12. With respgeo the FLSA, the Plaintiffs
bring this suit on two proposed classes’ behaJftHe Salary Class, i.e., “[a]ll of Defendants’
current and former operators throughout thdtéth States who were paid on a salary basis
without overtime in the last theeyears”; and (i) the FWW Cds, i.e., “[a]ll of Defendants’
current and former operators throughout the Wnigates who were paid under the fluctuating
work week method during the last three years."m@laint § 54, at 9. The Plaintiffs allege that
the potential Salary Class members are similathaged to Landry “in that they share the same
duties and were subject to Swire Qilfields’s pigs of misclassifying non-exempt employees as
salaried exempt,” and thatelFWW Class members are similarly situated to Constancio and
Tamayo “in that they share the same duties ane wabject to Swire’polices of . . . paying
overtime under a non-compliant FW§Yystem.” Complaint { 49, at 9. The Plaintiffs assert two
causes of action against Swi@ilfield on the proposed Salai@lass’ and the FWW Class’
behalf: (i) failure to pay overtime, in vidlan of the FLSA, 29 U.S.C. § 207 (Count 1), see
Complaint 11 66-74, at 12-13; aiid) failure to pay the minimon wage, in violation of the
FLSA, 29 U.S.C. § 206 (Count Il), see Complaint § 75-82, at 13-14.

Regarding the Complaint’s rule 23 classi@t allegations, Tamayo asserts a claim under
the NMMWA on the proposed New Mexico Cladsehalf, i.e., “[a]ll current and former
operators of Defendants who worked in New Mexduring the last three years and who were
paid under the fluctuating workweek methodComplaint § 56, at 10. The Complaint alleges

that the “FWW method is illegal under NeMexico law,” because the NMMWA “requires



payment of one and one-half times the employee’s regular rate for each hour worked per week
over 40 hours.” Complaint § 8&f 14 (citing N.M. Stat. Ann§ 50-4-22(D)). The Complaint

thus asserts a cause of action against Swire [@iffee failure to pay oertime, in violation of
NMMWA, N.M. Stat. Ann. § 504-26(C)-(E) (Count I11).

On May 2, 2017, the Court conditionally cegd the Salary Class and the FWW Class as
collective actions under 29 U.S.C. § 216(l8ee Memorandum Opinion and Order at 1, 252
F. Supp. 3d 1079, 1085 (D.N.M. 2017)(Browning, filgd May 2, 2017 (Doc59)(“Certification
MOQ?”). It reasoned that the Bay Class and FWW Class members are similarly situated with
respect to Swire Oilfield’spurported FLSA violations, drause the proposed classes are
comprised of employees with similar positioasd duties. _See @#ication MOO at 60,
252 F. Supp. 3d at 1118. The Court concluded, thithough Swire Oikld hired operators
with various job titles}all operators had essentially thensaduties: rigging up, monitoring, and
rigging down water transfer anderhical blending equipment atl sites,” Certification MOO at
60, 252 F. Supp. 3d at 1118, and all workechdldours on extended rotations,” resulting in
substantial overtime hours, @iécation MOO at 61, 252 FSupp. 3d at 1119. The Court also
determined that the proposed class membershfgr respective classes are similarly situated
with respect to Swire Oilfield targeting thewith a single decision, policy, or plan, because
Swire Oilfield “made a company-widdecision” to classify “nearlgll” Salary Class operators as
exempt from overtime pay and also made a “camypwide decision” to transfer its salaried
operators to the FWW method. Certitioa MOO at 64-65, 252 F. Supp. 3d at 1121.

1. The First Motion to Compel.

On January 26, 2017, the Plaintiffs filed thesEMotion to Compel.See First Motion to

Compel at 1. The Plaintiffsontend that the Defendants floutede 34 by produag electronic



payroll records sought in PDF format and notcamputer readable formais requested. See
First Motion to Compel at 1, 5-6The Plaintiffs contend furthehat the Defendants exercise the
requisite control over thpayroll records for rule 34 tpply, even though Corban OneSource or,
possibly, ADP, has actupbssession. See First Motion to Comgieb-7. The Plaintiffs explain
that, although the Defendants may lack actpassession of the electronic documents, the
Defendants can easily request Corban OneSdorpeoduce those documis in the requested
electronic format._See Firstotion to Compel at 6-7.

The Plaintiffs also contend that the 12,249gmof PDF documents that the Defendants
produced were not produced as the documents aterkéhe usual course of business. See First
Motion to Compel at 7._Seesal Fed. R. Civ. P. 34(b)(2)(E)(i) (requiringrpas to produce
documents “as they are kept the usual course of business”)The Plaintiffs support that
contention by arguing that the documents camihriee separate groupsdered alphabetically,
and argue that a company would not group docusnthat way without labeling or indexing.
See First Motion to Compel 7-8The Plaintiffs conclude thabecause the Defendants did not
produce the documents as theg &ept in the usual course bfisiness, the Defendants must
organize and label them under r@&(b)(2)(E)(ii). Sed-irst Motion to Compel at 8. They add
that, if the documents are not labeled, thairRiffs’ discovery requst is impermissibly
undermined, because the Defendants will know which payroll documents belong to which class,

but the Plaintiffs will not._See First Motion @ompel at 8 (citing Hikman v. Taylor, 329 U.S.

495, 507 (1947)).

2. Response to First Motion to Compel.

On February 9, 2017, the Defendants resportdethe First Motion to Compel.__See

Response Opposing Plaintiffs’ Motion to Compé&ctronic Records at 1, filed February 9, 2017



(Doc. 42)(“First Motion to Compel Response”Y.he Defendants arguetat they do not have
the documents in electronic format and explained rigaity to the Plaintiffs several times. See
First Motion to Compel Response at 2-3. Defendants add that they stopped doing business
with Corban OneSource in 2016, and that the Defetsdaever had a customer relationship with
ADP Payroll nor direct access to ADP Payroll'symmdl system. _See First Motion to Compel
Response at 3. They continue that it is “isgible” for the Defendants to produce the records in
an electronically searchable format, and that “can no longer demand the information from
Corban OneSource.” Motion to Compel Respoats8. The Defendants contend that Corban
OneSource allowed the Defendants a “one-time doadhrecords into PDF files” before their
relationship ended. First Motion ompel Response at 3. Thef@wants conclude that they
discharged their rule 34 duty by producing thevate records, and that the Court should not
require the Defendants to comb through the documents to match which files belong to which
Plaintiff sub-class. See Mot to Compel Response at 4.

3. Reply to First Motion to Compel.

On February 10, 2017, the Plaintiffs repliedhe First Motion to Compel Response. See
Plaintiffs’ Reply to Swire’'s Response (Dkt 4®) Motion to Compel Electronic Payroll Records
(Dkt 36), filed February 10, 2017 (Doc. 43)(“Fifgiotion to Compel Reply). The Plaintiffs
argue that the Court shidunot credit the Deferahts’ assertion thatt‘can no longer demand the
information” from its third-party payroll vedor, because the Defendants do not support that
contention with a sworn Declaratio First Motion to Compel Reply at 1. The Plaintiffs also
argue that the Defendants’ asaertthat they produced the docurntens they are maintained in
the regular course of business must be falsealse the documents are lumped in three separate

alphabetical groupings. See Fikdbtion to Compel Reply at 1-2The Plaintiffs maintain that



they made four requests for production seekingudeents specific to ead the three proposed
classes._See First Motion to Compel Replg.atThey add that thBefendants have responded
to each request, but still violate rule 34 bylifig to identify which ofthe payroll records
correspond to which request. See First Motio€tmpel Reply at 2. TehPlaintiffs conclude
that, if the Defendants do not identify the downts, the Defendants should be judicially
estopped from contesting the numerosity elenfentclass or collectig action certification,
because “there are hundreds, if not thousandsjookers identified in the records produced.”
First Motion to Compel Reply at 2.

4. The March 23, 2017 Hearing.

The Court held a hearing on March 23, 2015ee Draft Transcript of Motion Hearing
(taken March 23, 2017)(“March Tr.%). First, the Plaintiffs reiterated their argument that the
Defendants have control over the payroll documents requested, because they can ask their former
payroll provider to send those reds. See March Tr. at 24:15-A3zyendecker). They add that
the Defendants do not attest that they cannktthsir former payroll provider to generate
another copy of the requested records. SeeciMar. at 25:3-8 (Leyendecker). Second, the
Plaintiffs argued that they seek informationtbree different classes, but when the Defendants
produced the responsive records, they refused to identify which documents belong to which
class. _See March Tr. at 26:14-23 (Leyendeckdihe Plaintiffs’ conclude that the Defendants
are “avoiding their obligation to g us full disclosure.” March Tat 27:1-2 (Leyendecker).

In response, the Defendants maintained tiheir payroll provider represented that they

could not produce them in electronic form. S$a&arch Tr. at 27:24-28:{Gatling). They also

“The Court’s citations to the March 23, 2017 and May 12, 2017 hearing transcripts refer
to the court reporter's originaunedited version. Any final @nscript may contain slightly
different page and/or line numbers.
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say that rule 34 requires only that they produce documents in “a reasonably usable form.” March
Tr. at 28:10-11 (Gatling). Aftecolloquy with the Cour the Defendants revealed that their
third-party payroll provider, Corban OneSource, ua&dP Payroll to keep track of payroll. See
March Tr. at 29:12-19 (Court, Gatling). The@t asked why the Defendants could not obtain
the documents from ADP Payroll in electronicniat. _See March Tr. at 30: 1-3 (Court). The
Defendants represented that they do not kmdvether ADP Payroll had the documents, but
“their understanding is that [ADPayroll] would have deletethose records.” March Tr. at
30:4-9 (Gatling). When asked efer the Defendants had called Corban OneSource about these
records since the lawsuit had been filed, the Dadiats responded that they had not. See March
Tr. at 31:22-32:1 (Court, Gatling). The Defants maintained, however, that they have
discharged their rule 34 duty,dause they have proced the documents in a reasonably usable
form. See March Tr. at 32:20-22 (Gatling). gaaling identifying which documents correspond
to which plaintiff classes, the Defendants agreed to identify which Bates nuroberspond to
which document request. See March Tr. at 33:11-15 (Gatling).

The Court concluded that it would requtree Defendants to do two things. See March
Tr. at 35:20-21 (Court). First, it told the Datlants to contact Corban OneSource and inquire
whether Corban OneSource would contact ADP &lbafor the payroll records in the requested
format. See March Tr. at 35:2% (Court). Second, it kb the Defendants to reach out to ADP
Payroll independently and ask whether the docunemikl be provided in the format requested.
See March Tr. at 35:24-36:1 ¢Grt). The Court ordered thatnce completed, the Defendants
need to send a letter to thew@t and to the Plairffs explaining the requestresults._See March

Tr. at 36:1-2 (Court). The Court explainedtthif the companies ended on good terms, the

®Bates numbers are numbers that are stdnapethe bottom of documents produced in
discovery for identification purposes.
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payroll companies should be able to provide ¢hdscuments in electronic format. See March
Tr. at 36:5-10 (Court). The Cduconcluded that it would wafbr this additional information
before ruling on the First Motion to Compel. See March Tr. at 36:14-16 (Court).

5. Defendants’ Status Report.

On April 3, 2017, the Defendants filed a stateigort with the Court._See Status Report
at 1, filed April 3, 2017 (Doc. 51)8tatus Report”). The Defendants report that they contacted
both Corban OneSource and ADP Payroll, and Ata¥roll relays that it has Swire Oilfield’s
pay data in a format that can be imported idiorosoft Excel. _See Status Report at 1. They
also report that the data that can be importégalsgross and net pay per pay period; (b) total
regular hours and pay; (c) total overtime hound @ay; and (d) total other earnings per pay
period.” Status Report at 1. @IDefendants conclude that thiegve requested that data for a
period between June, 2013, and March, 201 would update the Court and Plaintiffs
accordingly. _See Status Report at 1-2.

6. The Motion for Protective Order.

On April 6, 2017, the Defendants filed the Muwtifor Protective Order. See Motion for
Protective Order at 1. The Def#ants request that the Courtarra protective order under rule
26(c) protecting the Defendants framstifying in a deposition tthe subjects listed at 1, 2, 3,
and 7 in the Plaintiffs’ First Amended FeR. Civ. P. 30(b)(6) Notice of Deposition of

Defendants, filed April 6, 2017Doc. 52-1)(“Deposition Notice”j. The Defendants argue

®The subjects listed at 1, 2, 3, and 7 are:

1. Swire’s agreement and interactiongth any payroll type company,
including Corban OneSource during the period June 21, 2013 to the
present.

2. Swire’s efforts to look for, locate and produce documents responsive to
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broadly that those ises are not proper rule 30(b)(6) topifor deposition. _See Motion for
Protective Order at 2. First,eth argue that topic 1, which cogethe Defendants’ agreements
and interactions with any payroll compangrfr June 21, 2013, forward, is irrelevant and not
proportional to the case’s needs. See MotiorPfotective Order at 2The Defendants contend
that there is no allegation that the Defenddratge not produced payroll information and any
information on payroll agreements is irrelevemthow the Defendants paid its employees. See
Motion for Protective Order at 2. They alsontend that the subject is overbroad and
burdensome, because it requests “all interactmatts any payroll company,” which is both too
sweeping and too vague to be waet to the Plaintiffs’ claims See Motion for Protective Order

at 2-3 (citing Kalis v. Colgate-PalmoévCo., 231 F.3d 1049, 1057 n.5 (7th Cir. 2000)).

Second, the Defendants argue that topic Achvkeeks the Defendants to testify about

their efforts to locate and produce documenspoesive to the Plaintiffs document production

Plaintiffs’ First Set of Requests fdProduction to Swire in this case
including efforts to determine whethguch data are available in electronic
format.

3. The basis for segregating Swirggsoduction, marked by bates numbers 1
through 12,429 into Payroll Data Reports, Timecard reports with Notes,
Swire Water Solutions Handwrittetime Cards and Payroll Action
Notices, including the basis for segating the Payroll Action Notices
into three alphabetical groups, onegioming with Barrett and ending in
Woodcox, a second group beging with Aguinagaand ending in Zavala
and the third beginning with Asta and ending in Wilhite.

7. All facts which Swire contendiemonstrate that proceeding as a Rule 23
class action on behalf of the New Kkieo Class Members would not be
superior to other methods for resolving the claims of such class members.

Deposition Notice at 5.
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request, and topic Bwhich seeks information on the software program that Swire Oilfield uses
to process payroll data, are iroper deposition topics, because aagtion on those topics does
not relate to any claim or defense, and a@iomoto compel is theroper way to obtain the
information requested -- a motion which theut has already taken under advisement. See
Motion for Protective Order at 3-4. The Defendaargue, similarly, that topic 3, which requests
the basis for segregating Swire Oilfield’s protloie into three alphabetical groups, is improper
for deposition testimony, and the Defendantsead at the March, 2017, hearing to identify
which documents correspond to which requeste Botion for Protective @er at 4; March Tr.

at 33:11-15 (Gatling). Next, tHeefendants contend that topic 7,ialhcovers all facts that the
Defendants argue demonstrate that a class aionferior to other resolution methods, is
improper for a deposition, because that topic drs issue for the factdder to conclude.”
Motion for Protective Order at 4. Finally, the fPedants argue that topic 9, which seeks Swire
Oilfield’s payroll processing and time trackiraf all of its workers since June 21, 2013, is
irrelevant to the Plaintiffs’ FLSA claims andaththe Court’s resolutionf the First Motion to

Compel should resolve this topic, to8ee Motion for Protective Order at 4-5.

"The Court notes that the ®adants request a protectigeder from testifying on
deposition topics 1, 2, 3, and_7, see Motion for &utdte Order at 2, but gme subsequently that
topics 8 and 9 are also improper rule 30(b)éstimony, see Motion for Protective Order at 3-4.
The Court will consider in its analysis belowather the Defendants are properly protected from
testifying on topics 1, 2, 3, 7, 8, and Bhe subjects listed at 8 and 9 are:

8. The software program or applion Swire uses to process payroll,
including the version used, the dataretl on such system, the ability of
such system to export data in an electronic format, and run reports.

9. Swire’s processing of payroll amndcking of time worked by its workers
since June 21, 2013.

Deposition Notice at 5-6.
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7. The Response to the Motion for Pragctive Order and the Second Motion to
Compel®

On April 21, 2017, the Plairits responded to the Motiofor Protective Order, see
Plaintiffs’ Response to Motiofor Protection at 1, filed Apki21, 2017 (Doc. 56)(“Protective
Order Response”), and filed their Second MotiorCompel,_see Second Motion to Compel at
1.2 The Plaintiffs argue that Swe Oilfield has “ignoed repeated requedts dates on which a
30(b)(6) witness is available,Second Motion to Compel at &nd, to contextualize this
argument, offer a timeline of relevant eventg Second Motion to Compel at 2-4. Turning to
their argument, the Plaintiffs assert that Sviiffield has yet to “correlate the bates ranges of
Defendants’ production with the four document ressi@t issue.” Second Motion to Compel at
4.

The Plaintiffs also contend that all of their deposition topics are proper, because
discovery’s scope, under rule 26, is broad. Se&ePlive Order Response at 5 (citing Gomez v.

Martin Marietta Corp., 50 F.3d 1511, 1520 (10thr.@P95)). They also argue that the

Defendants’ arguments are “frivolous,” because the Defendants have been aware of the topics
since February 10, 2017, but declintedbbject to them until aftehe March hearing. Protective
Order Response at 6. The Plaintiffs conclude ttat‘Defendants’ strategy is obvious. Delay.
Delay. And then delay some moreProtective Order Response at 6.

8. Second Motion to Compel Response

On May 2, 2017, the Defendants respondedh® Second Motion to Compel. See

®The Court groups these two documents togrethbecause, save for the titles and the
relief requested, they are word-for-word copies of each other.

®On April 18, 2017, the Plaintiffs filed a Piffs’ Response to Motion for Protection
(DKT 52) and Motion to Compel Swire to @mply with 30(b)(6),filed April 18, 2017 (Doc.
54), but this document was later marked as “Filed in Error.” The Court, accordingly, will not
consider the document that was filed in error.
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Response to Plaintiffs’ Motion t@ompel Swire to Comply witBO(b)(6) Notice at 1, filed May

2, 2017 (Doc. 61)(“Second Motion to Compel RespgdnsThe Defendants represent that, since
the Second Motion to Compel, they had schedBlede Oilfield’s deposition, so the Plaintiffs’
complaints with respect to scheduling aredered moot. _See Second Motion to Compel
Response at 1. The Defendants also repreékaty on April 18, 2017, #y served an updated
document response to the Plaintiffs, correlatingdiuments served witBates numbers so that

the plaintiffs would know which documentorresponded with which request.  See Second
Motion to Compel Response at 2. The Defendargse that the Plaintiffs do not address their
Motion for Protective Order’s merits, but instead “dismiss them as frivolous.” Second Motion to
Compel Response at 2.

9. Motion to Quash Subpoena

On May 2, 2017, the Defendants also movequash subpoenas that the Plaintiffs issued
on ADP Payroll and Corban OneSource. Seeigants’ Motion to Quash Subpoenas at 1, filed
May 2, 2017 (Doc. 60)(“Motion to Quash”). THxefendants note that, ithe subpoenas, the
Plaintiffs seek electronic payroll records fréadP Payroll and Corban OneSource directly, in
addition to “payroll and other records that aret relevant to Plairffis’ claims or Swire’s
defenses.” Motion to Quash at 2. The Del@nts argue that the subpoena is cumulative,
duplicative, irrelevant, not proportional, and that laintiffs’ request for all of Swire Qilfield’s
employees’ payroll records is tside the litigation’s scopeSee Motion to Quash at 2.

10. Motion to Quash Response.

On May 11, 2017, the Plaintiffs respondedtite Defendants’ Motion to Quash. See
Plaintiffs’ Response to Swire’s Motion to @h Subpoenas (DKT 60) at 1, filed May 11, 2017

(Doc. 64)(“Motion to Quash Response”). The Plaintiffs contend that Defendants are
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“actively trying to delay” production. Motion to Quash Response at 1-2. To support that
assertion, they recount thaethrequested documents frone tbefendants in September, 2016,
but the Defendants, as of Mayt, 2017, still have not producéte documents in the requested
format, “[d]espite the [documenfgeady availabiliy.” Motion to Quash Response at 2. The
Plaintiffs contend that the DeEndants’ objections to the Ptiffs’ subpoenas are “patently
frivolous,” because discovery’s scope is brodbtion to Quash Respoast 3-4 (citing Gomez

v. Martin Marietta Corp., 50.Bd at 1520). They conclude bygueesting the Cotito overrule

the Motion to Quash. See Motion to Quash Response at 5.

11. The May Hearing.

On May 12, 2017, the Court held a hearin§ee Draft Transcript of Motion Hearing
(taken May 12, 2017)(“May Tr.”). The Defentta began by arguing for their Motion for
Protective Order.__See May Tr. at 2:19-25 (Co@datling). The Defendants maintain that a
deposition is not the appropriate way to obtaiformation on the payroll records; rather a
motion to compel is the proper vehicle, and @wurt has already considered that motion. See
May Tr. at 3:21-4:4 (Gatling). The Plaintiffesponded, focusing on the depositions’ topic 1,
that they are “just trying to figure out . . . what kind of records of the payroll data exists,” and
insist that this “is just a general topic” to figuout “what information i®ut there, who has it,
and what's available for us to get.” May Tr.5a1-13 (Leyendecker). The Defendant countered
that, if that is the informatiowhich the Plaintiffs actually wanthe topic should be “the payroll
records,” which the Defendants have already produced, and not “Swire’s agreements and
interactions with” payroll companies. May Tt 5:16-21 (Gatling). The Plaintiffs explained,
however, that the reason that they seek thgoflaagreements is that they believe those

agreements will reveal “the types of data that the payroll company” keeps on the Defendants’
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behalf. May Tr. at 6:6-10 (Leyendecker). eT@ourt orally deniethe Motion for Protective
Order “as to this topic,” explaing that sometimes “you have to a little discovery to get
discovery” and that this is onef those situations where it is appropriate for deposition
testimony. May Tr. at 7:2-8:4 (Court).

The Defendants subsequently turnéal whether deposition questioning on the
Defendants’ efforts to produce documents respentivthe Plaintiffs’ request is proper. See
May Tr. at 8:6-24 (Gatling). The Defendardggplained that they had produced responsive
documents in the requested electronic formathsce is no need to have deposition testimony on
that subject. _See May Tr. at 8:6-24 (Gatlifty)The Plaintiffs responded that questions about
how documents are produced are commonly coveretbpositions and that it is a particularly
relevant line of questioning here, because frefendants “took the position in writing that it
could not obtain any electronrecords.” May Tr. at 9:2-14 @yendecker). The Defendants
refuted that they had taken that position intwg; rather they had kan the position that the
Defendants “did not have [the documents] in electronic format.” May Tr. at 10:1-4 (Gatling).
The Court then ruled orally thatwill allow this topic for deposition testimony, because it is fair
for the Plaintiffs to explore whieér they had obtaineaall of the payroll documents. See May Tr.
at 11:4-11 (Court). It explained that the cas@dsa great degree” going to be about “who was
paid and how much,” so documentary payroll enice is highly relevantMay Tr. at 11:13-15
(Court).

The Defendants turned to topic 7 and adyuteis not relevant deposition testimony,
because the topic’s scope -- all facts demonstyatihat a class action is superior than other

methods to resolve the Plaintiffslaims -- is the ultima& issue for the fadinder to conclude.

OAlthough not expressly stated in the transcript, this issue refers to deposition topic 2.
See Deposition Notice at 6.
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See May Tr. at 11:23-12:9 (Gatling). The Plaintiffs respondedhbabpic covershe facts that

bear on superiority, which, undeleW3, are relevant and not Iéganclusions._See May Tr. at
12:12-24 (Leyendecker). The Court mused thattdpic struck it as a contention interrogatory
and not one easily done at a deposition, and asked whether the Plaintiffs would be willing to
change the topic to a contentionierrogatory. See May Tr. 48:17-25 (Court); id. at 14:8-15
(Court). The Plaintiffs agreed to withdraw ttugic in favor of a comntion interrogatory, but
argued that they are entitled ¢ooss-examine a witness about the answers at a later date. See
May Tr. at 14:16-23 (Leyendecker)lhe Defendants also agretda contention interrogatory.

See May Tr. at 17:25-18:1 (Gatling). The QGosmbsequently granted in part the Motion for
Protective Order as to topic 7 Wiut prejudice, so that the Plaffs may renew their request to
depose someone on the contention interrogataryssver._See May Tat 18:12-19 (Court).

The Defendants then argued that topic 9irislevant, because how Swire Oilfield
processed its payroll “is not gvative of whether or not [thBefendants] paid people on a
salary” or on a FWW basis. See May Tr. at1P920:4 (Gatling). The Plaintiffs responded that,
once again, they are just trying to uncover vawions the Defendants\etaken._See May Tr.
at 20:6-10 (Leyendecker). The Defendants caedt¢hat the Plaintiffalready know how they
process the payroll records -- they use Co®meSource and ADP. See May Tr. at 21:2-5
(Gatling). The Court orally denied the motiomchuse the questioning is “traditional 30(b)(6),
you've got the documents and you want to start asking questions about th[ose documents].” May
Tr. at 21:11-14 (Court).

The Plaintiffs subsequently raised a new éssiat, in their rule 30(b)(6) notice, they

request the Defendants to produce six categoof documents, and asked whether the
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Defendants intend to produce those documerBse May Tr. at 21:24-22:9 (Leyendeckgr).

The Defendants objected, because they hadqurelyi objected to producing those documents,
the Plaintiffs have not moved to compefoduction, and the documents requested appear
duplicative to the deposition’s scope. See May at 22:12-23:11 (Ghng). The Plaintiffs
countered that they are entitledboth the documents and to depositions on the documents. See
May Tr. at 23:15-19 (Leyendecker). Turningtke first requested pduction, the Court ruled

that the Defendants need to produce the ageatsrbetween the Defendants and its payroll
companies, because “when you have a witness avvery prepared 30(b)(6) witness, if you

don’t have the document it makes questioning of peason very difficult.” May Tr. at 25:17-25

Y“The documents requested are:

1. All agreements between Swire and any payroll type services company,
including Corban OneSource, that were in force at any point during the
period June 21, 2013 to the present.

2. All emails and other documents, datafter Swire’s busess relationship
with Corban OneSource ended, that relate in any way to Swire’s attempts
to obtain payroll related data amdormation from Corban OneSource

3. All emails and other documentsathreflect communications between
Swire and Corban OneSource that reiatany way to Plaintiffs’ First Set
of Requests for Production 8wire in this case.

4, All emails and other documentdated between January 1, 2016 and the
present, that relate in any way to i8is ability to request and/or obtain
records from Corban OneSource

5. All documents related to Topic 7 in Attachment A above.

6. Copy of all user manuals and similar des for the software Swire uses to
process payroll and track time for Mgorkers that have been in effect
since June 21, 2013.

See Deposition Notice at 7.
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(Court). The Court subsequentlyled that the other documentsgjuested are also relevant and
ordered their production for the same mres _See May Tr. &8:12-14 (Court).

Turning to the Motion to Quash, the Defenttaargued that it is moot, because the
Defendants have produced the requested doagsme®ee May Tr. at 29:18-19 (Gatling). The
Plaintiffs rejoined that it has not been memt because the documents that the Defendants
produced do “not contain all the informatitimat we know ADP has.”May Tr. at 33:10-11
(Leyendecker). They explained that the documehey already have demonstrate that ADP
Payroll has records of New Mexico statex withholdings for each employee, which
demonstrates how large the New Mexico classyet the Plaintiffs have not received that
information. _See May Tr. at 33-24 (Leyendecker). The Piffs also contend that ADP
Payroll would have infornteon about how many hours empe®s worked per day in the
relevant pay period, which would demonstrate dggsa See May Tr. at 34:5-11 (Leyendecker).
The Defendants rejoined that thiegve asked ADP Payroll for alailable information and that
ADP Payroll represents that it has furnishedrdtirmation. _See May Tr. at 34:11-13 (Gatling).
The Court ruled orally that it would deny tiotion to Quash, becausteconcludes that the
information was relevant, but that documents frAaBP Payroll needed to be presented to the
Defendants first, so that theydan opportunity to filter irreleva employees from the eventual
document production. See May Tr. at 36:2543&ourt). On May 25, 2017, the Court entered
an order memorializing the Hearing’s oral ordesinting in part and denying in part the Motion
to Quash. _See Subpoena Order at 1. Itreddehat ADP Payroll and Corban OneSource
produce the records which the subpoena reguenly to Swire Oilfield by May 30, 2017, and
ordered Swire Qilfield to prode the records tthe Plaintiffs by Jun&4, 2017. Subpoena Order

at 1.
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12. Enlargement Motion.

The Defendants move for a one-week extensiothe Subpoena Orde deadline. _See
Enlargement Motion at 1. The Defendants argue that an exterssignoper, because,
“immediately upon receipt of the documentt)e Defendants began processing the documents
for production to the Plaintiffs, but that ADPyrall produced the documents in PDF format, so
the Defendants had to redact many documenmtsrotect Swire Oilfield employee’s personal
information. Enlargement Motion at 1. They abgue that an extension is proper, because
Corban OneSource produced non-responsive records, some in PDF format, which also had to be
reviewed for redaction. See Enlargement Motiofi-dt Finally, they corlade that granting an
extension will not delay the case, because tlantffs have many of the records already and
because there is no scheduling order that an extension would affect. See Enlargement Motion at
2.

13. Third Motion to Compel.

The Defendants filed a Third Motion to Compel requesting that the Court order ADP
Payroll to appear for the depositithat they originally requesten their subpoem See Third
Motion to Compel at 2. As grounds for this regy they argue that the subpoenas instruct ADP
Payroll and Corban OneSource to produce recortiein native format, buthat the Defendants
represent in their Enlargement Motion that AB&yroll and Corban OneSource produced those
records in PDF format, _See Third Motion to Caihat 1. They conclude that a deposition is
justified, because they requestimbse records nine months adloey still havenot received
them, and that they should receive them in thative format as they request. See Third Motion

to Compel at 1.
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LAW REGARDING DISCOVERY

Rule 34 governs discovery requelstistangible objects and states:
A party may serve on any other party guest within the scope of Rule 26(b):
(2) to produce and permit the requegtiparty or its representative to
inspect, copy, test, or sampletfollowing items in the responding
party's possession, custody, or control:
(A) any designated documents or electronically stored
information -- including writingsdrawings, graphs, charts,
photographs, sound recordings, images, and other data or
data compilations -- stored in any medium from which
information can be obtained etthdirectly or, if necessary,
after translation by the rpsnding party into a reasonably
usable form; or
(B) any designated tangible things; or
(2) to permit entry ontalesignated land or othproperty possessed or
controlled by the responding partgp that the requesting party
may inspect, measure, survey, photograph, test, or sample the
property or any designatethject or operation on it.
Fed. R. Civ. P. 34(a). Discoveryfgsoper scope is “any nonprivilegedatter that is relevant to
any party’s claim or defense amdoportional to the needs of thesea...” Fed. R. Civ. P.
26(b)(1). The factors that bear upon proportionality. “the importance of the issues at stake in
the action, the amount in controversy, the partretitive access to relevant information, the
parties’ resources, the importance of the dispove resolving the issues, and whether the
burden or expense of the proposisicovery outweighs its likelpenefit.” Fed. R. Civ. P. 26
(b)(1).

Discovery’s scope under rule 26 is broade $Somez v. Martin Marietta Corp., 50 F.3d

at 1520;_Sanchez v. Matta, 229 F.R.D. 649, 654 (D.N.M. 2004)(Browning, J.)(“The federal

courts have held that the scope of discovery Ishibe broadly and liberally construed to achieve

the full disclosure of all potentially relevanfanmation.”). The fedetadiscovery rules reflect
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the courts’ and Congress’ recognition that “mutual knowledge of all the relevant facts gathered

by both parties is essential to proper litigatiotdickman v. Taylor, 329 &. at 507. A district

court is not, however, “required peermit plaintiff to engage in ‘fishing expedition’ in the hope

of supporting his claim.” McGee v. Hage 43 F. App'x. 214, 217 (10th Cir.

2002)(unpublishedf “Discovery . . . is not intended the a fishing expetion, but rather is
meant to allow the parties to flesh out allegasi for which they initially have at least a

modicum of objective support.””_Rivena DJO, LLC, No. 11-1119, 2012 WL 3860744, at *1

(D.N.M. August 27, 2012)(Browning, J.)(quotinpttenham v. Trans World Gaming Corp.,

No. 00-7697, 2002 WL 1967023, at *2 (S\DY. 2002)(Knapp, J.)). “[Bpbad discovery is not
without limits and the trial court is given widBscretion in balancinghe needs and rights of

both plaintiff and defendant.” Gomez v. MartMarietta Corp., 50 F.3d at 1520 (internal

guotation marks omitted).
The 2000 amendments to rule 26(b)(1yd® narrowing the sutantive scope of

discovery and injected courts deeper ittie discovery process. See Simon v. Taylor,

No. 12-0096, 2015 WL 2225653, at *23 (D.N.M. AB0, 2015)(Browning, J.). Before
the 2000 amendments, rule 26(b)(1) defittedlscope of discovery as follows:

Parties may obtain discovery regardiagy matter, not privileged, which is
relevant to the subject matter involvedlive pending actions, whether it relates to

2McGee v. Hayess an unpublished Tenth Circuit @in, but the Court can rely on an
unpublished Tenth Circuit opinion the extent its reasodeanalysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persuasi value.”). The Tenth Circuihas stated: “In this circuit,
unpublished orders are not binding precedent, . .. and . . . citation to unpublished opinions is not
favored. . .. However, if an unpublished opinion has persuasive value with respect to a
material issue in a case and would assist thet couts disposition, we allow a citation to that
decision.” _United States v. Austin, 426 F.3®&21274 (10th Cir. 2005). The Court concludes
that McGee v. Hayes, Miller \Regents of the Univ. of Cold2rice v. Cochran, and Ruleford v.
Tulsa World Pub. Co. have persuasive value witipeet to a material isspyand will assist the
Court in its preparation of thidemorandum Opinion and Order.
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the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgé any discoverable matter. The
information sought need not be admissiatethe trial if the information sought
appears reasonably calculated to leatthéodiscovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1)(1996). The 2000 amendmenatde the following changes, shown here
with the deleted language strickand the added material underlined:

Parties may obtaln dlscovery regardlng any matter, not pnwleged—that which is

the clalm or defense ef—the—party—seekmg—d%ee%#y—epte—the—elalm—epde#ense of

any -ether party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgeany discoverablenatter. _For good
cause, the court may ordesdovery of any matter relevant to the subject matter
involved in the action. RelevantThe informatier-seught need not be admissible at
the trial if discovery the-infermation-seugippears reasonably calculated to lead

to the discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1). Putting aside thetlsentence’s changes -- which the advisory
committee’s notes make clear was a housekgepimendment to clarify that inadmissible
evidence must still be relevant to be discobkra- the 2000 amendments have two effects:

() they narrow the substantive scope of discovery in the first sentence; and (ii) they inject courts
into the process in the &rely new second sentence.

In 1978, the Committee published for comment a proposed amendment, suggested
by the Section of Litigation of the American Bar Association, to refine the scope
of discovery by deleting the “subjechatter” language. This proposal was
withdrawn, and the Committee has sinthen made other changes in the
discovery rules to addresencerns about overbroadsdovery. Concerns about
costs and delay of discovery have psexl nonethelessnd other bar groups
have repeatedly renewed similar propogatsamendment to this subdivision to
delete the “subject matter” language. Neanhe-third of the lawyers surveyed in
1997 by the Federal Judicial Center enddnsarrowing the scope of discovery as

a means of reducing litigation expenséthout interferig with fair case
resolutions. [Federal Judicial Center,Willging, J. Shapard, D. Stienstra, & D.
Miletich, Discovery and Disclosure #&utice, Problems, and Proposals for
Change] 44-45 (1997). The Committees h@eard that in some instances,
particularly cases involving large quantitief discovery, parties seek to justify
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discovery requests that sweep far beyonctthiens and defenses of the parties on
the ground that they nevbdaless have a bearing orettsubject matter” involved
in the action.

The amendments proposed for subdivis{b)(1) include one element of these
earlier proposals but also differ frothese proposals in significant ways. The
similarity is that the amendments deberthe scope of party-controlled discovery
in terms of matter relevant to the chaior defense of any party. The court,
however, retains authority to order discovefyany matter relevant to the subject
matter involved in the action for good s@u The amendment is designed to
involve the court more actively in galating the breatit of sweeping or
contentious discovery. THeommittee has been informed repeatedly by lawyers
that involvement of the court in managidiscovery is an important method of
controlling problems of inappropriately broad discovery. Increasing the
availability of judicial dficers to resolve discovery gputes and increasing court
management of discovery were botloegly endorsed by thdtarneys surveyed

by the Federal Judicial CenteSee Discovery and Disdore Practice, supra, at
44. Under the amended provisions, if thés an objection that discovery goes
beyond material relevant to the partiesaims or defenses, the court would
become involved to determine whether thecdvery is relevant to the claims or
defenses and, if not, whether good cause efastauthorizing it so long as it is
relevant to the subject matter of thetion. The good-caustandard warranting
broader discovery is meant to be flexible.

The Committee intends that the partiesand the court focus on the actual
claims and defenses involved in thection. The dividing line between
information relevant to the claims and déenses and that relevant only to the
subject matter of the action cannot bedefined with precision. A variety of
types of information not directly pertinent to the incident in suit could be
relevant to the claims or defenses raised in a given action. For example,
other incidents of the same type, oinvolving the same product, could be
properly discoverable under the revised standard. Information about
organizational arrangements or fling systems of a party could be
discoverable if likely to yield or lead to the discovery of admissible
information. Similarly, information that could be used to impeach a likely
witness, although not otherwise relevanto the claims or defenses, might be
properly discoverable. In each instance, the determination whether such
information is discoverable because it igelevant to the claims or defenses
depends on the circumstancesf the pending action.

The rule change signals to the court tihditas the authorityo confine discovery

to the claims and defenses asserted in the pleadings, and signals to the parties that
they have no entitlement to discoverydevelop new claims or defenses that are

not already identified in the pleadingdn general, it is hoped that reasonable
lawyers can cooperate to manage aksry without the need for judicial
intervention. When judiciahtervention ismvoked, the actual spe of discovery
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should be determined according to thasenable needs of the action. The court
may permit broader discovery in a partenutase dependirgn the circumstances

of the case, the nature of the claimsl alefenses, and the scope of the discovery
requested.

The amendments also modify the proersiregarding discovery of information
not admissible in evidenceAs added in 1946, thisentence was designed to
make clear that otherwise relevant matecould not be withheld because it was
hearsay or otherwise inadmissibleThe Committee was concerned that the
“reasonably calculated to lead to theativery of admissiblevidence” standard

set forth in this sentence might swallow any other limitation on the scope of
discovery. Accordingly, this sentendeas been amended to clarify that
information must be relevant to besdoverable, even though inadmissible, and
that discovery of such material is permitted if reasonably calculated to lead to the
discovery of admissible ewthice. As used here, “relevant” means within the
scope of discovery as defined inisthsubdivision, and it would include
information relevant to the subject mattevolved in the action if the court has
ordered discovery to that limitased on a showing of good cause.

Finally, a sentence has been addedingplattention to the limitations of
subdivision (b)(2)(i), (i), and (iii). Theslimitations apply to discovery that is
otherwise within the scope of subdivision (b)(1). The Committee has been told
repeatedly that courts have not implemeeinthese limitations with the vigor that
was contemplated. SeeRg&deral Practice & Prodare § 2008.1 at 121. This
otherwise redundant crosdeence has been added @mphasize the need for
active judicial use of subdivision (b)(2o control excessive discovery. Cf.
Crawford—EIl v. Britton, $23 U.S. 574] (1998)(quotinule 26(b)(2)(iii) and
stating that “Rule 26 vestsdhrial judge with broad dcretion to tailor discovery
narrowly”).

Fed. R. Civ. P. 26 advisory conttee’s notes (emphasis added).

One gets the impression from reading the advisory committee’s notes that the amendment
was not intended to exclude a delile swath of material so muak it is intended to send a
signal to district judges to become more hana$aathe process of regulating -- mostly limiting
-- discovery on relevance grounds alone. The ‘®ffects” of the 2000 amendments might, thus,
be only one effect: directing digtt judges to roll up their sleeseand manage discovery, and to
do so on a relevance basis. Tmange in substantive scope frésubject matter,” to “claim or

defense,” would, therefore, seem to “add teeththe relevance standard instead of narrowing
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that standard. It is not surging that the Supreme Court tife United States of America and
Congress would want to increase judicial presefreéevance” is a liberatoncept in the context
of trial. Fed. R. Evid. 401 (“Evidence is relexaf: (a) it has any tendepdo make a fact more
or less probable than it woultk without the evidence; and (thje fact is of consequence in
determining the action.”).

Of course, regardless of the Court’s musinigsud the rules, courtshould also seek to
give substantive content to amendments. Read literally, the rule does not permit parties to
discover information relevant only to the claion defense of another party; they must use
discovery only to investigatedir own claims and defenses. M@roblematically, however, the
rule may prevent using the Federal Rules’ palsory discovery process to obtain “background”
information not specifically rel@ant to any one claim or defse -- e.g., a plaintiff naming a
pharmaceutical company as a defendant and tiserg discovery to educate itself generally
about medicine, biochemistry, and the dnugustry by using the defendant’s expertise.

In In re Cooper Tire & Rubber Cb68 F.3d 1180 (10th Cir. 2009), the United

States Court of Appeals for the Tenth Citalarified that the 2000 Amendments to rule
26 “implemented a two-tiered discovery pess; the first tier beg attorney-managed
discovery of information relevant to any ctaor defense of a party, and the second being
court-managed discovery that can include rimfation relevant to the subject matter of
the action.” 568 F.3d at 1188. The Treircuit further stated that,

when a party objects thaiscovery goes beyond thatieeant to the claims or
defenses, “the court would become irniedl to determine whether the discovery
is relevant to the claimer defenses and, if not, wther good cause exists for
authorizing it so long as it ielevant to the subject tter of the action.” This
good-cause standard is inteed to be flexible. Wheithe district court does
intervene in discovery, it has discmti in determining what the scope of
discovery should be. “[He actual scope of discovery should be determined
according to the reasonable needs ef dlction. The court may permit broader
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discovery in a particular case depemdion the circumstances of the case, the
nature of the claims and defenses, #redscope of the discovery requested.”

568 F.3d at 1188-89 (quoting the advisory committeatss to the 2000 amendments to Fed. R.
Civ. P. 26(b)(1))(citations and footnote omitted)(alteration in original).

The 2015 amendments to rule 26(b)(1) cargnh this process afarrowing discovery’s
substantive scope and injecting courts furihtw the discovery prass. The 2015 amendment
made notable deletions and additions, botlwbich emphasized the need to make discovery
proportional to the needs of the case. SeeRe@iv. P. 26(b)(1). Rule 26(b)(1), providés

(2) Scope in GeneralJnless otherwise limited bgourt order, the scope of

discovery is as follows: Parties may obtain discovery regarding any
nonpr|V|Ieged matter that is reIevam any party’s claim or defense

the—l#nﬁaﬂens—mpesed—by—l%&le—%(@}é@) and proportlonal to the needs

of the case, considering the importan€¢he issues at stake in the action,
the amount in controversy, the pest relative access to relevant
information, the parties' resourcebe importance of the discovery in
resolving the issues, and whethee thurden or expense of the proposed
discovery outweighs its likely benefimformation within this scope of
discovery need not be admissibieevidence to be discoverable.

Fed. R. Civ. P. 26(b)(1)(alterations added).

The Committee Notes state thae first deletion does nohake a substantive change.
Rather, the deletion was made because “[d]iscowsEsuch matters is sdeeply entrenched” in
standard discovery that inclugj it would be “cliter.” Fed. R. Civ. P. 26(b) advisory

committee’s note to 2015 amendméht.

3The deletions are stricken throughd the additions are underlined.
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Regarding the second deletion, the Committeedlexplain that the former provision for
discovery of relevant but inadmissible informattbat appears “reasonably calculated to lead to
the discovery of admissible evidence” is also delétedFed. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendment.

The phrase has been used by some, inctyrectdefine the scope of discovery.

As the Committee Note to the 2000 amendments observed, use of the “reasonably
calculated” phrase to define the scagfediscovery “might swallow any other
limitation on the scope of discovery.The 2000 amendments sought to prevent
such misuse by adding the word “Relevaat the beginning of the sentence,
making clear that “relevant’ means within the scope of discovery as defined in
this subdivision. . . .” The “reasonably calated” phrase has continued to create
problems, however, and is removed by these amendments. It is replaced by the
direct statement that “Information withithis scope of discovery need not be
admissible in evidence to be discosale.” Discovery of nonprivileged
information not admissible in evidence remains available so long as it is otherwise
within the scope of discovery.

Fed. R. Civ. P. 26 advisory committee’s note2€@15 amendment. The deletion, therefore, did
not necessarily change discovergtope, but clarified it. Accordingl“[r]elevance is still to be
‘construed broadly to encompassyanatter that bears on, or thraisonably could lead to other

matter that could bear on’ anyrpas claim or defense.” Statearm Mutual Auto. Ins. Co. v.

Fayda, No. 14-9792, 2015 WL 7871037, at *2 (S.¥.N2015)(Francis 1Y M.J.)(internal

“The Court regrets this deletion. Moving thinmst of the statuts’ text often creates
mischief, especially for courts that rely heawly the text’s plain language. The drafters might
be astonished how often the Court sees objectmngerrogatories and requests that seek basic
information about documents. The rule is wellabdlished because the deleted language was in
the rule; now that the language is not in the,rtile rule may be eroded or, more likely, ignored
or overlooked by those who do not spend time wismity notes’ thicket. What the advisory
comments describe as “clutter” is a simple nimstion to practitionersvho do not practice in
federal court every day for every case. Thitilen might incrementally increase unnecessary
litigation rather than shorten it. Some okthAmendments seem more designed to help the
nation’s large corporations, represented by soimihe nation's most expensive law firms, cut
down expenses than they are to help caamtspractitioners imore routine cases.

*Arguably, older lawyers will have to learn a new vocabulary and ignore the one they
have used for decades. If the changes weranaole to change the scope of discovery, it is
unclear what the benefit of all this really is.
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guotation marks omitted)(quoting Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351

(1978)).

The most notable addition to rule 26(ly the proportionality concept. Rule
26(b)(2)(C)(iii) has always liited overly burdensome discoveand required proportionality.
See Fed. R. Civ. P. 26(b)(2)(C)(iii) (pre-2015sien). The proportionality requirement was
relocated to 26(b)(1) to address the “explosiohinformation that “has been exacerbated by the
advent of e-discovery*® Fed. R. Civ. P. 26(b) advisory committee’s note to 2015 amendment.
Describing how e-discovery is the driving faccin the 2015 amendment, the Committee Notes
state:

The burden or expense of proposed discogbiguld be determined in a realistic

way. This includes the burden or expensf producing electronically stored

information. Computer-based methods e&iching such information continue to

develop, particularly for cases involvingrge volumes of ektronically stored
information. Courts and parties shouldvedling to consider the opportunities for

reducing the burden or expense of discpvas reliable means of searching
electronically stored information become available.

*This relocation -- rather than substantighange -- is one reas that the Court is
skeptical that the 2015 amendments will makermsiterable difference in limiting discovery or
cutting discovery costs. Courts have béeinging common sense amdoportionality to their
discovery decisions long before the 2015 amendments. _See Aguayo v. AMCO Ins. Co., 59
F. Supp. 3d 1225, 1275 (D.N.M. 2014)(Browning, JI)[he Court expectshat discovery and
motion practice bear some proportionality to theecaworth.”);_ Cabot WVal-Mart Stores, Inc.,
No. 11-0260, 2012 WL 592874, at *11-12 (D.N.M. 2012p{Bning, J.)(limiting the scope of
discovery because it was unduly burdensome irioeldo the relevance and need). The real
import of the rule is that it will likely leado more “proportionality” objections and more
disputes that the distriatourts will have to resolve, whicis what the drafters apparently
intended. It is unclear how mopadicial involvement in discovergan be squared with a federal
court docket that is & breaking point alreadylt is also uclear what was wrong with the old
goal of discovery of bag largely self-executing. The new rsilalso require attorneys to learn
the new vocabulary of “proportionality,” deleteethold stock legal sections from their briefs,
and rewrite these new sections to use the dolaeguage. Older lawyeraust be particularly
alert to read and learn the new rules, rédae comments, and understand the thrust of the
drafting. Finally, given that “@portionality” is a very subjectes standard, it will be hard for
any court to sanction any attorney for raising tbgction. In sum, the rules are just as likely to
increase the costs of desery as to decrease it.
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Fed. R. Civ. P. 26(b) advisory committee’s note to 2015 amendment.
Chief Justice Roberts’ 2015 Year-End Reporttloe Federal Judiciary indicates that the
addition of proportionality torule 26(b) “crystalizes the oncept of reasonable limits on

discovery through increased reliance oa tommon-sense concept of proportionalityChief

"The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, empowers the federal courts to
prescribe rules for the conducf their business. See 28 U.S.C. § 2071. The Judicial
Conference -- the policy making body of the fedgualiciary -- has overall responsibility for
formulating those rules. See Chief Justice John Roberts, 2015 Year-End Report on the Federal
Judiciary at 6, Supreme Court ofthe United States, available at
http://www.supremecourt.gov/publicinfo/yearend/year-endreports.asg*2015 Year—End
Report”). The Chief Justice leads the JuaicConference. The Judicial Conference’s
Committee on Rules of Practice and Procedurywn as the Standing Committee, solicits
guidance from advisory committees and conferences to draft proposed rules and amendments for
the Judicial Conference’s consmdtion. _See 2015 Year-End RepocChief Justice Roberts, a
former clerk for Chief Justice William Rehnquist, appointed the Honorable David Campbell,
United States District Judge rfahe District of Arizona, als@ former Rehnquist clerk and
President George W. Bush appointee, to ctierCivil Rules Advisory Committee. Campbell
and David Levi, Dean of the DuHléniversity School of Law, &ormer clerk to Justice Lewis
Powell, and former chief judge of the United 8&aDistrict Court for tb Eastern District of
California, appointed as United States AttorneyPbgsident Ronald Reagan and appointed to the
Eastern District of California by Preside@eorge W. Bush, led the effort to increase
proportionality and hands-on judicial case mamagat in the 2015 amendments. See Report to
the Standing Committee at 4, Advisory Comastton Civil Rules (May8, 2013), available at
http://www.uscourts.gov/rules-policies/arces/committeereports/advisory-committee-rules-
civil-procedure-may-2013. After the Judiciab@erence concurred on the 2015 amendments, it
sent the proposed rules and amendmentsedStipreme Court, which approved them. Chief
Justice Roberts submitted the proposed rtdeSongress for its examination. See 2015 Year-
End Report at 6. Because Congress did notveite by December 1, the new rules took effect.
Some scholars have noted thiae rules reflect the conserwati nature of those who have
participated in drafting the amendments. See Edwa Purcell, Jr., From the Particular to the
General: Three Federal Ruleddahe Jurisprudence of the Rehnquist and Roberts Courts, 162 U.
Pa. L. Rev. 1731 (2014); Corey Ciocchetti, Then&titution, The Roberts Court, and Business:
The Significant Business Impact of the 2011-28i®reme Court Term, Wm. & Mary Bus. L.

Rev. 385 (2013). In particular,giNew Mexico Trial Lawyer publieed an article asserting that
the amendments favored corporate defendantghwiias partially the result of Chief Justice
Roberts’ appointment of “corporate-minded judgethe Rules Advisory Committee that drafted
the amendments.” Ned Miltenberg & Stuartadlk, The Chief Umpire is Changing the Strike
Zone, at 1, The New Mexico Trial Lawyer (JdReb. 2016). The Court shares some of the
concerns with the new amendments being ursiness and giving corporations new tools to
limit plaintiffs’ discovery.
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Justice John Roberts, 2015 Year—End Report on tther&eJudiciary at &upreme Court of the
United States, available at  http://www.supremecourt.gov/publicinfo/year-end/year-
endreports.aspx (“2015 Year-End Répor He states that the g@portionality conept seeks to
“eliminate unnecessary or wasteful discovend to impose “careful and realistic assessment
of actual need.” 2015 Year-End Report at 7. Hisessment may, as agical matter, require
“judges to be more aggressive in identifysrgd discouraging discoveoyveruse by emphasizing

the need to analyze proportionality before orde production of relevant information.” _State

Farm Mutual Auto. Ins. Co. v. Fayda, 20¥8L 7871037, at *2 (internal quotation marks

omitted). The burden of demonstrating relevance remains on the party seeking discovery, and
the newly revised rule “does not place on thaypseeking discovery éhburden of addressing
all proportionality considerations.” Fed. RvCP. 26(b)(1) advisory committee’s notes to 2015

amendment. _See Dao v. Liberty LAssurance Co. of Boston, No. 14-4749, 2016 WL 796095,

at *3 (N.D. Cal. February 23, 2016)(LaPqrt®.J.)(observing that the 2015 amendment
“reinforces the Rule 26(g) obligah of the parties to considérese factors in making discovery

requests, responses or objections”); William$).S. Envt'l Servs., LLC, No. 15-0168, 2016 WL

617447, at *1 n.2 (M.D. La. February 16, 2016)(Bourgebi.J.). In general, “the parties’
responsibilities [] remain the same” as they wengler the rule’s earligteration so that the
party resisting discovery hasetiburden of showing undue burden or expense. Fed. R. Civ. P.

26(b)(1) advisory committee’s tes to 2015 amendment.  SeeoDa Liberty Life Assurance

Co. of Boston, 2016 WL 796095, at *3 (notingath“while the language of the Rule has

changed, the amended rule does not actually plageater burden on therpas with respect to

their discovery obligations”).
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Like with the 2000 amendments, it is unsisplyg that the drafters are unable to
articulate precise language narrowing the dispgsesubstantive scope. Instead of being
Aristotelian and trying to draft rules, the draftdargely opted to make federal judges Plato’s
enlightened guardians. They have decided nibasingle general rule cadequately take into
account the infinite number gfossible permutations of differe claims, defenses, parties,
attorneys, resources of parti@sd attorneys, information asymines, amounts in controversy,
availabilities of information by other means, atter factors. They ka dropped all discovery
disputes into judges’ laps. &hdrafters have decided thdtis determination requires the
individualized judgment of someoma the scene, and that preseiscehat the rulemakers want
when they: (i) encourage district judges to takirmer grasp on the sliovery’s scope; and (ii)
put their thumbs on the scale in favor of narrodiscovery in the rule’slefinition of the scope
of discovery.

Rule 34 allows a party to serve requests to produce certain items “on any other party
... in the responding party’s possessimustody or control” Fed. R. Civ. P. 34(a)(1)(emphasis

added). See Hickman v. Taylor, 3R9S. at 504 (explaining thatleu34 “is limited to parties to

the proceeding, thereby excluding thebunsel or agents”). Applyy this standard, courts have
found that corporationsoatrol documents in their subsidiesi hands, clients control case files
in their attorneys’ hands, and paits control health recordstineir healthcare pwviders’ hands.

See_United States v. Stein, 488 F. Supp. 2d 360,62 (S.D.N.Y. 2007)(Kdan, J.);_CSI Inv.

Partners 1, L.P. v. Cendant Corp., 2006 W17983, at *6 (S.D.N.Y. March 13, 2006)(Eaton,

M.J.)(compelling a client’s attorney to discladgcuments in the attorney’s possession regarding
the attorney’s representation of that particular client, but only insofar as the documents were

relevant). An employee’s or quoration’s ability to access tltcuments in the normal course
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of business weighs in favaf finding control._Seee.qg., Gerling Int'l Ins. Co. v. Comm’r of

Internal Revenue839 F.2d 131, 140-41 (3d Cir. 1988)(wheémgent-subsidiary can secure

documents of the principal-paretat meet its own business needs . . . the courts will not permit

the agent-subsidiary to dermgontrol for purposes of discovery”); Camden Iron & Metal v.

Marubeni America Corpl38 F.R.D. 438, 441 (D.N.J. 1991)(ilnding “demonstrated access to

documents in the ordinary course of businesdisinof factors to be considered in determining
control).

Courts have specifically considered whetheartk control information in their attorneys’
hands. Because a client has the right “to olbtapies of documents gathered or created by its
attorneys pursuant to their regentation of that client, such documents are clearly within the

client's control.” Am. Soc. For Prevention Gfuelty to Animals v. Rigling Bros. and Barnum

& Bailey Circus, 233 F.R.D. 209, 212 (D.C. 2006)(Facciola, M.J.)._ Sé®ppino v. Jones

Store Co.1 F.R.D. 215, 219 (W.D. Mo. 1940)(“It is quite true that if an attorney for a party
comes into possession of a docunmenattorney for that partitis possession of the document is
the possession of the party.”)(empisain original). Consequdy, a party may be required to
produce a document that it has turned over daattorney when the document relates to the
attorney’s representatiaof that client on a specific matte See In re Ruppert, 309 F.2d 97, 98

(6th Cir. 1962)(per curiam); Hanson v. Ganl S.S. Co., 34 F.R.D. 493, 495 (N.D. Ohio

1964)(Connell, J.)(concluding thatitmess statements taken by a partattorney in preparation
of the case were within the s control and subject to pduction under rule 34 on a proper

showing); Kane v. News Syndicate Co., RB. 738, 738-39 (S.D.N.Y. 1941)(Mandelbaum,

J.)(determining that a plaintiff in an actidior copyright infringement could require the

defendants’ attorneys to produce a document fsdrch the plaintiff hoped to ascertain whether
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material had been obtaineain his copyrighted works).

The mere fact, however, that the attorf@ya party has possession of a document
does not make his possession of the dasunthe possession of the party. The
paper may be one of his private papersich he had before the relation of
attorney and client was established. linisonceivable that he should be required

to produce such a paper for the inspectbrnis client's advesary. The paper
which he has in his possession may be the property of some other client. It is
inconceivable that he should be cofigx to produce the document belonging to
another client because the adversargne of his clients demands it.

Poppino v. Jones Store Co., 1 F.R.D. at 219. See Hobley v. Burge, 433 F.3d 946 (7th Cir.

2006)(observing that a party may rttave had control over its fmer attorney’s documents);

Ontario Inc. v. Auto Enterprises, In205 F.R.D. 195 (E.D. Mich. 2000). Simply put, if a

person, corporation, or a person’s attorneyagent can pick up a telephone and secure the

document, that individual or entityontrols it. _See Simon v. Tay|d®2014 WL 6633917, at *34

(“Control is defined athe legal right to obtaidocuments upon demand.”).

LAW REGARDING MOTIONS TO COMPEL

Rule 37 provides enforcement mechanisms fte 84. According toule 37, if a party
does not respond to an interrég® or to a request for pduction, the party requesting the
discovery may move the Court to compet thpposing party to respond. See Fed. R. Civ. P.
37(a)(2)(B). “[A]n evasive or incomplete disclesuanswer, or response is to be treated as a

failure to disclose, answer, oespond.” Fed. R. Civ. P. 37(a)(4See_Lewis v. Goldsberry,

No. 11-0283, 2012 WL 681800, at *4 (D.N.M. Febru@®, 2012)(Browning, J.). Rule 37(a)
provides:
On notice to other parties and all affecfesons, a party may move for an order
compelling disclosure or discovery. The motion must include a certification that
the movant has in good faith conferredattempted to confewith the person or
party failing to make disclosure or discovényan effort to obtain it without court
action.

Fed. R. Civ. P. 37(a). If party refuses to produce docume through proper discovery, a
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defendant should move to compel productmmsuant to rule 37._ See Lane v. Page, 727
F. Supp. 2d 1214, 1236 n.15 (D.N.M. 2010)(Brownihy, Rule 37(a)(5)(B)-(C) provide:

(B) If the Motion Is Deniedlf the motion is denied, the court may issue any
protective order authorized under R#é(c) and must, after giving an
opportunity to be heard, require thewvant, the attorney filing the motion,
or both to pay the party or penent who opposed the motion its
reasonable expenses incurred in opmpshe motion, including attorney's
fees. But the court must not order this payment if the motion was
substantially justified or other circigtances make an award of expenses
unjust.

(C) If the Motion Is Granted in Part and Denied in Palft.the motion is
granted in part and deniéd part, the court maigsue any protective order
authorized under Rule 26(c) and may, after giving an opportunity to be
heard, apportion the reasonalkelxpenses for the motion.
Fed. R. Civ. P. 37(a)(5). Where parties hakenaegitimate positions, and the Court grants in

part and denies in part a motitm compel discovery responsesurts generally conclude that

justice requires that each partyresponsible for their own feea@costs._See Pulsecard, Inc. v.

Discover Card Servs., 168 F.R.D. 295, 310-11 (Dn.K®96)(Rushfelt, M.J.); Greater Rockford

Energy & Tech. Corp. v. Shell Oil Co., 138 F.R.D. 530, 539 (C.D19@1)(Mills, J.).

LAW REGARDING PROTECTIVE ORDERS

The trial court has discretion to amt a protective order pursuant tole

26(c) SeeMorales v. E.D. Etnyre & Cp229 F.R.D. 663, 663 (D.N.M. 2005)(Browning,

J.). Rule 26(c)provides that, upon a good cause showingguat may “issue an order to protect
a party or person from annoyance, embarrasgno@pression, or undue burden or expense,”
which may  include  forbidding disclosure  or  discovery. Fed.R. Civ.P.

26(c)(1)(A) AccordMiller v. Regents of the Univ. of Colp188 F.3d 518, 1999 WL 506520, at

*12 (10th Cir. 1999unpublished)(reasoning thgt]he district court is in the best position to

weigh these variables and determine the appropriate limits because, unlike an appellate court, the
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district court has the ability to view firsthamige progression of the case, the litigants, and the
impact of discovery on paes and nonparties”).
“It is the party seeking the protective oraeno has the burden to show good cause for a

protective order.” Velasquez v. Frontier Med. Inc 229 F.R.D. 197, 200 (D.N.M.

2005)Browning, J.). The partyegking the protective order stusubmit “a particular and
specific demonstration of fact, as digtisshed from stereotyped and conclusory

statements.”Gulf Oil Co. v. Bernard, 452 U.S. 89, 102 n.16 (19B8i¢rnal quotation marks

omitted). Althouglrule 26(c)is silent on when “the movant miLfile for a protective order, the
United States Court of Appeals for thentle Circuit has heldhat ‘a motion undefrule]
26(c)for protection . . . is timely filed imade before the date set for productiorMbntoya v.
Sheldon, No. 10-0360, 2012 WL 2383822;5 (D.N.M. June 8, 2018 rowning, J.)(quotindn

re Coordinated Pretrial Proceedings irirBleum Prods. Antitrust Litig., 669 F.2d 620, 622 n.2

(10th Cir. 1982)alteration in_ Montoya v. Sheldon).

In Velasquez v. Frontier Med. In@29 F.R.D. 197 (D.N.M. 2008rowning, J.), the

Court denied the defendants’ Motion for a protective order. 238eF.R.D. at 201 The
defendants objected to two requests for prodacfrom the plaintiff ad sought a protection
order against the twrequests. Se&29 F.R.D. at 198-199he defendants dinot provide any
affidavits or documentation to support good catise;court could not digen any specific harm
that the defendants would receiif they would answer the twequests for production, and the
defendants asserted only general concerns.28®e-.R.D. at 200The Court concluded,
accordingly, that the defendants did not shibat the requests for production would cause

annoyance, embarrassment, @ggsion or undue burden. 29 F.R.D. at 200
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LAW REGARDING 30(b)(6)

Rule 30(b)(6) of the Federal Rslef Civil Procedure provides:

[A] party may name as the deponent a pubtiprivate corporation, a partnership,

an association, a governmental agencyoptbier entity and must describe with
reasonable particularity ¢hmatters for examination. The named organization
must then designate one or more offgcedirectors, or managing agents, or
designate other persons who consentgbfyeon its behalf; and it may set out the
matters on which each person designatdttestify. A subpoena must advise a
nonparty organization of its duty to ke this designation. The persons
designated must testify about inforneatiknown or reasonably available to the
organization. This paragraph (6) does not preclude a deposition by any other
procedure allowed by these rules.

Fed. R. Civ. P. 30(b)(6). “Under Rule 30(b)(@)hen a party seeking to depose a corporation
announces the subject matter of the proposedsiton, the corporation must produce someone

familiar with that subject.”_Reilly v. NatweMkts. Grp. Inc., 181 F.3d 253, 268 (2d Cir. 1999).

As a general matter, a corporation may designageparson as a corporate representative if he

or she can meet the necessary ddtdo satisfy rule 30(b)(6)._ Sé&gulfstream Worldwide

Realty, Inc. v. Phillips Elec. N.Am. Corp., No. 06-1165, 2007 WL 5704041, at *5

(D.N.M. October 24, 2007)(Browning, J.)(discusshayv, sometimes, it may be necessary for a
corporation to designate former employeesasle 30(b)(6) deponent); Moore, § 30.25[3], at
30-71 (“There is no rule that would prevent corporate counsel, or even a corporation’s litigation
counsel, from serving as a Rule 30(b)(6) deponent.”).

Courts have split whether to allow partiesuse 30(b)(6) depositions to explore facts

underlying legal claims and theories. CompHr&lorgan Chase Bank v. Liberty Mut. Ins.
Co, 209 F.R.D. 361, 362 (S.D.N.Y. 2002)(Rakoff, Jeyfging the discoveryequest seeking the
“defendants’ mental impressions, conctus, opinions, and legal theory”) aB&C v.

Morelli, 143 F.R.D. 42, 47 (S.D.M.1992)(Leisure, J.)(asserting that “the proposed
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Rule 30(b)(6) deposition constitutes an impermissible attempt by defendant to inquire into the

mental processes and strategies of SE”), with EEOC v. Caesars Entm'’t, I[n237 F.R.D.

428, 432-34 (D. Nev. 2006)(Leen, M.J.)(denying thefétdant’s request for a protective order
to limit the scope of Rule 30(b)(6) deposition sfu@ning to preclude inquiry into the factual
bases for defendant's asserted position statements and affirmative defenses”), and In Re

Vitamins  Antitrust _ Litigation216 F.R.D. 168, 171-74 (D.D.C. 2003)(Hogan,

C.J.)(allowing 30(b)(6) facts anadmissions in corporation’s atmtist submission to European
Commission, stating: “Bioproducts argument tiet Rule 30(b)(6) discovery is unnecessary and
duplicative is without merit.”). Tdéa Court has held that the betteleris to allow parties to craft

rule 30(b)(6) inquires similar to contention interrtayges, because this rule will ultimately lead

to fewer disputes about what subject matter is permitted in 30(b)(6) depositions and advances the

policy underlying the rules favoring disclosureimfiormation. _See Radian Asset Assur., Inc. v.

Coll. of the Christian Bros., 273 F.R.D. 689, 684{D.N.M. 2011)(BrowningJ.). If the Court

limits rule 30(b)(6) depositions as the Southerstiit of New York has, courts would have to
referee endless disputes about what is permattedwhat is not. Moreover, rule 30(b)(6)’s plain
language does not limit the deposition in thayw&ee Fed. R. Civ. P. 30(b)(6) (“The persons
designated must testify about information knowrnreasonably availabl® the organization.”).
Rule 26(b)(1) states that:
Unless otherwise limited by court ordéhe scope of discovery is as follows:
Parties may obtain discovery regarding aoyprivileged matter that is relevant
to any part's claim or defense ammoportional to the needs of the case,
considering the importance die issues at stake the action, the amount in
controversy, the partieg'elative access to relevaintiformation, the parties’

resources, the importance of the discovemesolving the issues, and whether the
burden or expense of the proposedaligry outweighs its likely benefit.

-38 -



Fed. R. Civ. P. 26(b)(1). Rule 30(b)(6) is not ‘Etiise limited,” but unlimited. The Court sees
no great problem with allowing overlap betwettie sorts of information obtained through
contention interrogatories and 3Q@) depositions. While counseill have to carefully prepare
the 30(b)(6) representativiey must always do so.

LAW REGARDING RULE 34

Rule 34 governs “Producing Documents, Elaatrally Stored Information, and Tangible
Things, or Entering Onto Land, for Inspectiand Other Purposes.” Fed. R. Civ. P. 34. The
rule’s subdivision (a) outlines the scope of digerable items, and subdivision (b) outlines the
procedures to be followed forequesting items, see Fed. R. Civ. P. 34(b)(1), objecting to
requests, see Fed. R. Civ. P. 34(b)(2)(C), anoducing “documents oelectronically stored
information,” see Fed. R. Civ. P. 34(b)(2)(E).The relevant provision here, rule 34(b)(2)(E)
provides:

(E) Producing the Documents or Electronically Stored Informatidmess
otherwise stipulated or ordered byetlourt, these procedures apply to
producing documents or electronically stored information:

® A party must produce documents ey are kept in the usual
course of business or must ongee and label them to correspond
to the categories in the request;

(i) If a request does not specify a form for producing electronically
stored information, a party muptoduce it in a form or forms in
which it is ordinarily maintainedr in a reasonably usable form or

forms; and

(i) A party need not produce the same electronically stored
information in more than one form.

Fed. R. Civ. P. 34(b)(2)(E). There is confusion among courts and commentators regarding the

meaning of and the relationship between (E#ind (E)(ii), hingiy on whether the term
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“documents,” as useith (E)(i), includes ESt® The Court has concludebat provisions (E)(i)
and (E)(ii) apply to ditinct, mutually exclusive categories of discoverable information:
documents -- a term that does not include E§bwerns (E)(i), while (E)i), but not (E)(i)

governs ESI. _See Anderson Living . WPX Energy Prod., LLC298 F.R.D. 514, 520-26

(D.N.M. 2014)(Browning, J.).

1. The Evolution of Rule 34 from 1970 to 2006.

Before 1970, rule 34 made no mention of ESI -- by that name or any other -- and allowed
only for “the inspection and copygrnor photographing . . . of amesignated documents, papers,
books, accounts, letters, photographs, objectsamgible things.” Fed. R. Civ. P. 34 (1964)
(amended 1970). Although it woulthve been possible for coutts shoehorn the developing
ESI technology into one of thescategories, in 1970, the fedepadiciary recognized the
emerging importance of electronic record storage, and the rule was amended to the following:
“Any party may . . . inspect and copy[] any designated documents (including writings, drawings,

graphs, charts, photographs, phono-records, and d#t@ compilations from which information

can be obtained, translated, necessary, by the respondentotigh detection devices into
reasonably usable form)....” Fed. R. Civ.3%(a) (2000)(amended 2006)(emphasis added).
“Documents” was no longame of several classe$ discoverable mateai, but had become the

catchall term for virtually all discoverable material.The advisory committee notes “make]]

1%The rules of statutory constrtien apply to the Federal Rules..” In re Kubler, No.
11-0048, 2012 WL 394680, at *11 (D.N.MnJ&25, 2012)(Browning, J.). Accotgatherman v.
Tarrant Cty. Narcotics Intelligence & Calnation Unit, 507 U.S. 163, 168, (1993)(applying
the expressio unius est exclusiterius canon when interpretimgle 9(b) of the Federal Rules
of Civil Procedure); Hillis v. Heinema®26 F.3d 1014, 1017-18 (9th Cir. 2010)(“This same
principle of statutory constructin applies to interpreting the FedeRules of Civil Procedure.”).

0Only “tangible things” remained outside tfe “inclusive desiption of documents”
that the new rule furnishedFed. R. Civ. P. 34(apdvisory committee’s notes on 1970
amendment (1970)(amended 2006).
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clear that Rule 34 applies to electronictadacompilations,” Fed. R. Civ. P. 34 advisory
committee’s notes, and as technology advancedrits properly allowed for discovery of ESI
under the same procedural framework provided for all other forms of “documentsBiksqv.

Kennecott Corp., 108 F.R.D. 459, 461 (D. Utah 1308Beene, J)(“It isnow axiomatic that

electronically stored information is discoverableler Rule 34 of the Federal Rules. . . .").

In 1980, with ESI growing in prominence but hard copy discovery still predominant,
subdivision (b) of the rule was amended to add the requirement that “[a] party who produces
documents for inspection shall produce them as #neykept in the usuaburse of business or
shall organize and label them to correspond withdhtegories in the reqaté’ Fed. R. Civ. P.

34(b), para. 3 (2000)(amended 2008he reason for this amendntemas to put an end to the
“apparently not rare” prace of “deliberately . . . mix[ing] dical documents with others in the
hope of obscuring significance.” Fed. R. Civ3R.advisory committee’s notes (quoting Section

of Litigation of the AmericamBar Association,_Report of tf&pecial Committee for the Study of

Discovery Abuse, 22 (1977)). Sémited States v. O’Keefe, 537 F. Supp. 2d 14, 19 (D.D.C.

2008)(Facciola, J.)(“The Rule was amended in 1®88frevent the juvenile practice whereby the
producing party purposely rearranged the documanids to production irorder to prevent the

requesting party’s efficient usd# them.”); In re SulfuricAcid Antitrust Litig., 231 F.R.D. 351,

363 (N.D. lll. 2005)(Cole, J.)(statyy that the provision is degied to prevent litigants from
“deliberately mixing critical documents with massaf other documents to hide their existence

or obscure their significance”){mg Bd. of Educ. of Evanstoiwp. High Sch. Dist. No. 202 v.

Admiral Heating & Ventilating, Inc., 10B.R.D. 23, 36 (N.D.l11.1984)(Shadur, J.)).

Over time, courts began to interpret the amended rule 34(b) to impose affirmative

requirements on all massive productions of documevitk the logic being that the enormity of
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a production, alone, could renderugeless to the requesting paetven without any deliberate

mixing on the part of the producing party. $=ss & Seymour, Inc. v. Hubbell Inc., 255 F.R.D.

331, 334 (2008)(Peebles, M.J.)(noting the disfavat ttourts have shown to the “dumping of
massive quantities of documents, with no indexangeadily apparent ganization, in response
to a document request from adversary”). The amendmentdchéhe effect ofrequiring the
producing party to turn documents over in agamized, comprehensiblrangement -- either
by specifically indexing each document to the reqte@sthich it was responsive, or, failing that
matching, by producing the documents with the kesshfiling system oother organizational
structure still intact and usable by the resjurg party, thus “mimiz[ing] the burden of

production while maintaining the internal logic reflecting business use.” SEC v. Collins &

Aikman Corp., 256 F.R.D. 403, 409 (S.D.N.Y. 2009)(Scheindlin, J.).C8eperVision, Inc. v.

CIBA Vision Corp., No. 06-0149, 2007 WL 2264848, at *4 (E.D.Tex. August 6,

2007)(Hines, M.J.)(“[P]Jroduction of records as kaptthe usual course djusiness ordinarily
will make their significance pellucid. Thattise overarching purpose of the rule.”). The usual
course of business -- in theydaof warehousing large numbefhard copy documents -- meant
giving the requesting party free access to thelify without any culling or reviewing for
responsiveness by the producing party.

In the ESI context, the new 34(b)(E)(ii) regument ended up serving another purpose: in
addition to regulating the organti&an of production, it allowed aurts to specify, or at least
restrict, the form --i.e., the file formatting -- tfe individual artifactof ESI being produced.
Requiring production of ESI in the usual courdebusiness was widely interpreted to mean
turning over computer files in their “native form” -- the format in which they were kept with the

party before the commencement of litigatiomr-some agreed-upon alternative. Williams v.
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Sprint/United Mgmt. Co., 230 F.R.D. 640, 648-49 (D. Kan. 2005). See Fed. R. Civ. P. 34(a)

(2002)(amended 2006)(providing that “data compitetiomust be “translated, if necessary, by
the respondent through deten devices into reasobly usable form”). _Cf.The Sedona
Principles 44-46 cmts. 13.a-c (2064).Although this interpretive spin on 34(b)(E)(ii) was not
perfect -- it had the effect of reading oue thlternative requiremertf labeling production to
correspond to categories in the requests, wic@hnot easily be construed to bear on file
formatting -- it served the purpose in the absesfcan alternative basis for regulating the form
of ESI production.

From 1980 until the 2006 amendments, t®uapplied the organized production
requirement to both hard copy documents and B8tause (i) as a texl matter, the term
“documents,” as defined parenthetically iter@4(a), still included‘data compilations from
which information can be obtained,” Fed. Rv(?. 34 advisory committee’s notes to the 1970
amendment; (ii) the evil that the 1980 amendment was designed to combat -- hiding important
information in a blizzard of irrelevant mataki or jumbling the prduction’s organization to
render diligent examination impracticable -- could just as easily thwart ESI discovery, especially
in the days before the widespread availabitifyoptical characterecognition (“OCR”) search
technology; and (iii) there being, at that time, atber basis in the rule for regulating the file
formatting of ESI production, reading out the IB4E)(iii) requirement would leave producing
parties free to turn over ESI in whatevernfiothey wanted -- even if it meant deliberately
converting ESI from its easily accessible natieemat into an inconvenient, obscure, or

expensive one.

*The Sedona Principles are a sk&best practice recommertitams for e-discovery. See
The Sedona Principles (Second Edition): Anomodating the 2006 E-Discovery Amendments, 3
Fed. Cts. L. Rev. 63, 64 (2009).
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2. The 2006 Amendments.

The 2006 amendments altered both e thrule’s scope and procedural
portions. _See Fed. R. Civ. P. 34 (2006)(amended 2007). Rule 34(a) now reads:

(a)In General. A party may . ..

(2) .. . Inspect, copy, test, or sample the following items . . .
(A) any designated documemtselectronically  stored
information -- including writingsdrawings, graphs, charts,
photographs, sound recordings,ames, and other data or
data compilations -- stored in any medium from which
information can be obtained . . . or
(B) any designated tangible things. . . .
Fed. R. Civ. P. 34(a) (emphasis added). E8bw referenced by that name -- is no longer
lumped into an expansive parenthetical defmitof “documents” under the heading of “other
data compilations,” but instegdlaced alongside documents in a &iem list. This change was
not haphazard, stylistic, or unintentionakeS-ed. R. Civ. P. 34 advisory committee’s notes.

Lawyers and judges interpreted the teisocuments” to include electronically

stored information because it was obviously improper to allow a party to evade

discovery obligations on the basis that the label had not kept pace with changes in

information technology. But it has become increasingly difficult to say that all
forms of electronically stored informati, many dynamic in nature, fit within the
traditional concept of a document.

Fed. R. Civ. P. 34 advisory committee’s notes.

The production procedure in subsection fgs also amended, retaining the “usual
course of business or ... organiz[ation] dalel[ing]” requirement for “documents” in the
newly styled (E)(i), and creating a new standarthat ESI must be produced “in a form or
forms in which it is ordinarily maintained or mreasonably usable form or forms” -- in the new

(E)(i1). Fed.R. Civ. P. 34(b)(2)(E). Theseawprovisions have widely been recognized as

codifying the organization-versus-form distinctidrawn by earlier cases:[T]he term ‘form’
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relates to the diverse ggs of electronically stored infortm@an such as file types (‘.pdf’) or
various storage means. The comments do rfet te the term ‘form’ as encompassing the

organization of all of a party’groduction.” _Suarez Corp. Indus. Earthwise Techs., Inc., Nos.

07-5577 & 07-2020, 2008 WL 2811162, at2 (W.D. Wash. July 17,

2008)(Bryan, J.). _Sdgiesel Mach. Inc. v. Manitowoc Crane, Inc., No. 09-4087, 2011 WL

677458, at *3 (D.S.D. February 16, 2011)(Lange, J.).

Of course, just because not all ESI fits itite genus “documents,” it does not follow that
none of it does; a large portion &SI, such as electronic mdilansmissions or electronic
memoranda, would seem to fit comfortably itite everyday definition of documents. Likewise,
while textually and purposively ¢hnew (E)(ii) does not apply toard copy documents -- (E)(ii)
regulates the form of production, which for haropy documents is always paper -- it is not
obvious why the old requirements, now embodied in (E)(i), should not continue to apply to ESI.
Put another way, it is reasonable to read (E)(i) and (E)(ii) as supplementary, rather than
alternative, at least for thoserhs that seem to be both documertd ESI. There is something
to be gained from imposing basic organizatrequirements onto massive productions of ESI;
artifacts of ESI can be jumbled beyond usefulneby dumping them out dheir file directories
and onto the requesting party -- jasteasily as hard copy documents can.

The vast majority of courts have treated({Eand (E)(ii) as supplementary rather than
alternative, applying (E)(i)’®rganized production requiremetat ESI the same way they had
before the 2006 amendments, and adding the (E)(ii) form requirement on top of the requirements

of (E)(i).** See,e.g..Diesel Mach. Inc. v. Manitowoc Crane, In2011 WL 677458, at *3.

ZWhile not directly in conflict, there isome tension between the Court's decision
in Radian Asset Assurance, Inc. v. Cq#eof the ChristiaiBros. of New MexicpNo. CIV 09-
0885, 2010 WL 4928866, at *6 (D.N.M. Oct. 22010)(Browning, J.)(*Radian”), and the
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(holding that ESI was not produced in the uswairse of business and thus must be labeled to

correspond to categories in the requests); SEC v. Collins & Aikman,@66pF.R.D. at 413

(holding that ESI produced in the course ofiawestigation, “which is by its very nature not
routine or repetitive, cannot fall within the scogfethe usual course of business,” and requiring

the SEC to label their responsive ESI by catgj MGP Ingredients, Inc. v. Mars, In&o. 06-

2318, 2007 WL 3010343, at *3 (N.D.N.Y. Oct. 15, 20078k, J.)(stating explicitly that (E)(i)

controls the produatn of ESI). _Sealso Mark S. Sidoti et alEorm and Manner of Production

Under FRCP 3452 DRI For the Defense 61 (2010) (“This section gives the producing party the

option to produce documents (including, of coursd) BS they are ‘kept ithe usual course of

business’. . ..").

interpretation of rule84(b)(2)(E) the Courtdopts here. In Radiathe Court assumed, without
much analysis, that rule 34(B)(E)(i) applied to ESI._& 2010 WL 4928866, at *6. In that
case, the Court analyzed the production of &8k backups under (E)(i) before deciding the
issue on other grounds. See 2010 WL 4928866, aR&dian Asset, the requesting party, had
argued that the College could nobguce its ESI as it was kepttime usual course of business as
(E)(i) requires. _See 2010 WL 495, at *6. The Court assumed, did the parties in their
arguments, that (E)(i) applied, and stated thatas unconvinced by Radian Asset's argument
that, because the College transferred its ESA third party before subpoenaing it back, the
College could not produce its records in the same way in which they were maintained before it
transferred them. See 2010 WA28866, at *6. The Court statéterely transferring material
between parties, however, does netessarily alter how it waept.” 2010 WL 4928866, at *6.
The Court concluded: “Thus, the fact that tfeFCESI is stored, in part, on tape backups does
not, without more, suggest that the ESI is not emgame state as it was ‘kept in the usual course
of business.” 2010 WL 4928866, at *6 (quotingdfFR. Civ. P. 34(b)(2)(E)(i)). The Court
stated that rule 34 is a default rule, and timet Court can order the producing party to meet
additional or alternative obligationsSee 2010 WL 4928866, at *7. The Court stated:
“Consequently, even if the CSF ESI was not kaptape backups in the course of business, the
Court may order that the tapes be produce2D10 WL 4928866, at *7. The Court also required
the College to produce affidavits or declaratiomagiisg that the ESI was kept in the usual course
of business._See 2010 WL 4928866, at *9. Thuslewhe Court does not have any reason to
guestion what the Court did in Radjanmight have analyzed the rdisdifferently if it had been
presented squarely with the issuehis case and done the analysis here.
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Portions of the advisory committee aston the 2006 amendments support that
interpretation. For example, the committedviaes that “a Rule 34 request for production of
documents should be understood to encompasisthee response should inde, electronically

stored information unless discoyen the action has ebrly distinguished between electronically

stored information and documeyiteeflecting the reality that itemsf ESI are routinely referred

to as documents in common parlance -- and, before 2006, were included in the legal term of art.
Fed. R. Civ. P. 34 advisory committee’s noteseasis added). Mosbnfusingly of all, the
term “documents” has a different definition in other rules:

[T]he term used in Rule 34(a)(1) appesrs number of other amendments, such
as those to Rules 26(a)(1), 26(b)(2), ®E)(B), 26(f), 34(b), 37(f), and 45. ...
References to documents appear in discovery rulesthat are not
amendedincluding Rules 30(f), 36(a), and 3)(@). These references should be
interpreted to include electronically stdrinformation as circumstances warrant.

Fed R. Civ. P. 34 advisory committee’s notémmphasis added). Professor John K.
Rabiej explains: “[T]he term documents uswuahcludes ESI but only in discovery rules that
[were] not amended [in 2006]. . .. The limitatiexcludes Rule 34, which was amended.” John

K. Rabiej, Rabiej on Production of E&merging Issues 2628, at *2 (July 29, 2008)(second and

third alterations in original)(quotations omitted). He continues:

[S]ubparagraph (E)(i) appliemlyto the production of hard-copy documents,
while subparagraph (E)(i@xclusivelygoverns the production of ESI. . . .

The drafters of the e-discovery amemhts to Rule 34 recognized that the
procedures in subparagraph (E)(i), whiwere written toapply to hard-copy
documents, did not neatly fit ESI and hadbe modified to apply to ESI. In
particular, though the procedures imbparagraph (E)(i) work well with paper
documents, which generally can be produced in only one form, they are not as
effective with ESI, which can exist idifferent forms. Accordingly, the
rulemakers crafted alternative, mutually excluspr@cedures in subparagraph
(E)(ii) that are designedo apply specifically to ESI, not to supplement the
procedures in subparagraph (E)(i).
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Though lawyers and judges have longeipreted “documer” to include
ESI, Rule 34(a)(1)(A) and the accomgang Committee Note make clear that
ESI is separate from and distinguishable from document&Sl.is not a subset
of documents; it is a new categonyaddition to documents.

Rabiej, supra at *1-2 (emphasis added)(citing Report of Advisory Committee on Civil Rules to

Committee on Rules of Practice and Procediuty 25, 2005, found in House Document 109-

105, at 157-58 (2006) (memorializing thate tiCommittee decided to recommend making

“electronically stored information” separateom “documents”);_See Richard L. Marcis,

Discovery & Beyond: Toward a Brave NeWorld or 19847, 25 Rev. Litig. 633, 649
(2006)(“Recognizing ‘electracally stored informatin’ as a separate olbjeof discovery” and
noting that “[tJreating [ESI] a®ne subcategory of documents . .. seems not to acknowledge its
centrality, [while u]lnder the revised rule, it may roa recognized as central, but it is at least
recognized as co-equal to documents”).

Professor Rabiej explains that there are “garial practical differences between the two
production procedures.” Rabiej,ma at *2 (quoting Fed. R. Ci®. 34). Namely, while (E)(i)

document production gives the proihg party the right to chooSawhether to produce “in the

*’There is some disagreement in the Gasehow absolute this right is -- i,avhether a
producing party that keeps its files jumbled in the usual course of its business has any further
organization obligation._See, e.g., In re 8uf Acid Antitrust Litig., 231 F.R.D. 351, 362-63
(N.D. lll. 2006)(Cole, M.J.)National Jewish Health v. WeldMHealth Servs. Grp., Inc., 305
F.R.D. 247, 255 (D. Colo. 2014)(Daniel, J.). Heoee the producing party bears the burden of
showing, by more than an unsupported representéti the Court, that the manner of production
is the manner in which the documents are kephe usual coursef business._Sedohnson v.
Kraft Foods N. Am., In; 236 F.R.D. 535, 540-41 (D. Kan. 2006)(Waxse, M.J.).

A business has an incentive to keep documerganized in some fashion in order to
maximize a company’s day-to-day efficiency. €aurse, documents are sometimes misfiled or
misplaced in the usual course of business --akést happen. Some companies, however, have
no discernible filing system. Staxlof paper pile up throughout the office with little rhyme or
reason. This reality calls to mirdbert Einstein’s reflection thdif a cluttered dsk is a sign of
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usual course of business” or‘fabel . . . to corrgsond to the categories the request,” (E)(ii)
puts the ball in the reqgatng party’s court by fitsgiving them the option to “specify a form for
producing” ESI. Fed. R. Civ. P. 3)(2)(E)(i)-(ii). It is only if the requesting party declines to
specify a form that the producingarty is offered a choice bedan producing in the form “in
which it is ordinary maintained” -- native formator “in a reasonably e$ul form or forms.”
Fed. R. Civ. P. 34(b)(2)(E)()-(i)). A second majdifference is that, wite (E)(ii)’s ordinary
form option is a good match to (E)(i)’s usual coun$dousiness option -- ithat both allow the
producing party to minimize production costs bygly turning over what he has, as is --
(E)(iD)'s “reasonably useful form” option seenus fall far short of (E)(i)'s labeling option in
terms of its immediate usefulnes the requesting party. Fed. R. Civ. P. 34(b)(2)(E)(i)-(ii).
Both Professor Rabiej and the advisory congrithotes imply that, if ESI is produced in a non-
text searchable format -- or at least if it canm®teadily converted to a text-searchable format --
it most likely is not “reasonably usable.” .(fed. R. Civ. P. 34 advisory committee’s notes (“If
the responding party ordinarily maintains thormation it is producing in a way that makes it
searchable by electronic means, the informasioould not be produced in a form that removes

or significantly degrades this feature.”); Rabsipra, at *3 (“Determining whether production

a cluttered mind, of whathen, is an empty desk a sign?”_See David Burkus, When to Say Yes
to the Messy Desk, Forbes Magazine, M2¥, 2014, available at https://www.forbes.com
[sites/davidburkus/2014/05/23/when-to-say-yes-to-the-messy-desk/#e49179d1fdc6.

With that backdrop, the Court approaches rile’s text, which states that documents
must be produced “as they are kept in the usaise of business.” FeR. Civ. P. 34(E)(i). It
does not say the documents must be produced asithégept in the usual course of a reasonable
business or of an optimally efficient busine§she Court concludes that, if the producing party
represents through an aféivit that the jumbled documents w@reduced as they are kept in the
usual course of business, rule 34 is satisfiddhis ruling does not offend rule 34’s primary
purpose, which, as noted above, is to dissyasaities from purposefully shuffling relevant
documents into the proverbial ten-thousand-card deck. If thexigtent to jumble, the rule’s
purpose is not thwarted.
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of ESI in a form other than in its native filermat represents a ‘reasonably usable form’ will
depend on the circumstances of each case.[E]lectronic .tiff images are not word text-
searchable, [but] . . . can be converted to wexttsearchable images using an Optical Character
Recognition software program.”).

LAW REGARDING RULE 45

“Discovery of non-parties must beconducted by subpoena pursuant to

Fed. R. Civ. P. 45 Myers v.Andzel, No. 06-14420, 2007 WL 3256879, at *1

(S.D.N.Y.2007)(Sweet, J.). €8, e.qg., Highland Tank & Mfg.cC v. PS Int'l, Inc., 227 F.R.D.

374, 379 (W.D. Pa. 2005)(Gibson, J.)(“Rufts is the only discovery method whereby

information may be obtained from a nonpartyte suit.”); Blazek v. Capital Recovery Assocs.,

Inc., 222 F.R.D. 360, 361 (E.D. Wisc. 2004)(Adatm J.)(“[A]ny person may be required to
produce documents and any property may be inspecte If the person is not a party to the
litigation, the partyseeking such discovery must utilizew@bpoena to compel such discovery.”).
Accordingly, courts have denied motionsdmmpel non-parties to produce information where
the moving party did not first attempt to subpoéma information that it sought to compel. In

Harco National Insurance Co. v. SleegErgineering, Inc., N®©6-11314, 2014 WL 5421237

(E.D. Mich. Oct. 22, 2014), for example, thonorable Thomas L. Ludington, United States
District Judge for the Eastern District of Mighn, denied the plaintiff's motion to compel a
former defendant to produce information besmauhe plaintiff had never subpoenaed the
information that it sought to compel. S@14 WL 5421237, at *4. Judge Ludington stated:

By the terms of Rule 45, a party saekidiscovery from a non-party must serve

that non-party with a subpoena. Here, thisreno evidence that [the plaintiff]

served a subpoena on [the former defatidanor does [the former defendant]

make any representations thiatlid so. Because [thelaintiff] has not complied

with the first step of sking discovery from a non-fg, its motion to compel
will be denied.

-850 -



2014 WL 5421237, at *4._ CEmith v. Fla. Dep’t of Corr.369 F. App’x 36, 38 (11th Cir.

2010)(holding that the districtoart did not abuse its discretiavhen it denied the plaintiff's
motion to compel a non-partp produce information withoutaving validly served the non-
party with a subpoena).

Rule 45 was amended on December 1, 2013. The December 1, 2013, amendments made
the following changes, shown here with thdeted language stricken and the added material
underlined:

(@) In General.

Q) Form and Contents.
(A) Requirements—In Gener&lvery subpoena must:
® state the court from which it issued;

(i) state the title of the actiethe-courtin—which-itis
pending, and its civil-action number;

(i)  command each person to whom it is directed to do
the following at a speceid time and place: attend
and testify; produce designated documents,
electronically stored inforation, or tangible things
in that person’s possession, custody, or control; or
permit the inspection of premises; and

(iv)  setout the text of Rule 4%€) and ¢ d).

(B) Command to Attend a Deposition-- Notice of the
Recording Method A subpoena commanding attendance at
a deposition must state the method for recording the
testimony.

(C) Combining or Separating a Command to Produce or to
Permit Inspection; Specifying the Form for Electronically
Stored Information. A command to produce documents,
electronically stored informattn, or tangible things or to
permit the inspection of premises may be included in a
subpoena commanding attendaate deposition, hearing,
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or trial, or may be set out in a set out in a separate
subpoena. A subpoena may specify the form or forms in
which electronically stored information is to be produced.

(D) Command to Produce; Included Obligationd. command
in a subpoena to produce docunserelectronically stored
information, or tangible things requires the responding
person party to permit inspeahn, copying, testing, or
sampling of the materials.

(2) Issuing +ssued-from-Whieh Court. A subpoena must issdieom
the court where the action is pendirg-foliows:

(3) Issued by WhomThe clerk must issue a subpoena, signed but
otherwise in blank, to a party whrequests it. That party must
complete it before service. An attorney also may issue and sign a
subpoenaf the attorney is authorized to practice in the issuing
court. As-an-officer-of:

) which.d @ authorized coror
8

- L N or
a-court-fora-distriet wlle|’e_a deposition-is—to-be taleeto
production IIS to-be mlaele III dhattorneyis aluinugle. Azed

4) Notice to Other Parties Before Servidéthe subpoena commands
the production of documents, elaxtrcally stored information, or
tangible things or the inspection @remises before trial, then
before it is served on the perstmwhom it is directed, a notice
and a copy of the subpoena must be served on each party.

(b) Service.

(1) By Whom and How; Tendering Fees;-Serving-a-Copy-of-Certain
Subpeenas. Any person who is aiehst 18 years old and not a
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party may serve a subpoena. Serving a subpoena requires
delivering a copy to the named person and, if the subpoena
requires that person's attendanmmdering the fees for 1 day’s
attendance and the mileage allowey law. Fees and mileage
need not be tendered when thdmoena issues on behalf of the
United States or any of |ts officeior agencies —H—the—subpeena

(2) Service in the United State®\ subpoena may be served at any

place within the United StatesSubjeetto-Rule45(e3HANH); a
subpoena-may-be-served-atany-place:

(A within the districiof the-issui "

(3)  Service in a Foreign Country28 U.S.C. 1783 governs issuing and
serving a subpoena directed to aitblth States national or resident
who is in a foreign country.

(4) Proof of Service Proving service, when necessary, requires filing
with the issuing court a statemteshowing the date and manner of
service and the names of the p&is served. The statement must
be certified by the server.

(c) Place of Compliance.

(2) For a Trial, Hearing, or DepositionA subpoena may command a
person to attend a trial, hearingy deposition only as follows:

(A)  within 100 miles of where the person resides, is employed,
or regularly transact$usiness in person; or
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(B)  within the state where the person resides, is employed, or
regularly transacts businessperson, if the person

® is a party or a party’s officer;

(i) is commanded to attend a trial and would not incur
substantial expense.

(2) For Other DiscoveryA subpoena may command:

(A)  production of documents, electroally stored information,
or tangible things at a placeithin 100 miles of where the
person resides, is emplaye or regularly transactions
business in person; and

(B) inspection of premises at the premises to be inspected.
(de) Protecting a Person Subjedb a Subpoena-Enforcement.

(1) Avoiding Undue Burden or Expense; Sanction® party or
attorney responsible fassuing and serving a subpoena must take
reasonable steps to avoid impmsundue burden or expense on a
person subject to the subpoena. Fhe-issuing dourtthe district
where compliance is requiremhust enforce this duty and impose
an appropriate sanction -- which may include lost earnings and
reasonable attorney's fees -- omparty or attorney who fails to
comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to
produce documents, electrorligastored information, or
tangible things, or to permit the inspection of premises,
need not appear in person at the place of production or
inspection unless also commanded to appear for a
deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents
or tangible things or to permit inspection may serve on the
party or attorney designateid the subpoena a written
objection to inspecting, copyy, testing, or sampling any
or all of the materials or to inspecting the premises -- or to
producing electronically storeidformation in the form of
forms requested. The objection must be served before the
earlier of the time specified faompliance or 14 days after
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the subpoena is served. If an objection is made, the
following rules apply:

® At any time, on notice to the commanded person,
the serving party may move the-ssuing céorthe
district where compliance is requirédr an order
compelling production or inspection.

(i) These acts may be requirealy as directed in the
order, and the order mugstotect a person who is
neither a party nor a pargybfficer from significant
expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A)  When RequiredOn timely motion, the issuing court for the
district where compliance isgaired most quash or modify
a subpoena that:

® fails to allow a reasonable time to comply;

(i) requires a personto comply beyond the
geographical limits specn‘led in Rule 45(syhe-is

(i) requires disclosure ofipileged or other protected
matter, if no exception or waiver applies;

(iv)  subjects a peos to undue burden.

(B) When PermittedTo protect a person subject to or affected
by a subpoena, the—issding cotot the district where
compliance is requireanay, on motion, quash or modify
the subpoena if it requires:

0] disclosing a trade secret or other confidential

research, development, oommercial information;
or
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(ed)

(1)

(©)

(i) disclosing an unretaide expert's opinion or
information that does not describe specific
occurrences in dispute and results from the expert's
study that was not requested by a pady

(i)  a-persenwhe-is-neithemparty-Rora-party's-officer
te—meu#subst&nﬂake*pense—te—tra«%mere—th&nloo

Specifying Conditions as an Alternative. In the
circumstances described in Rule d¥)(3)(B), the court
may, instead of quashing onodifying a subpoena, order
appearance or production undgrecified conditions if the
serving party:

® shows a substantial neeidr the testimony or
material that cannot betherwise met without
undue hardship; and

(i) ensures that the subpoenaed person will be
reasonably compensated.

Duties in Responding to a Subpoena.

(A)

(B)

(©)

(D)

Producing Documents or Electronically Stored Information.
These procedures apply to prodgrilocuments or electronically
stored information:
DocumentsA person responding t® subpoena to produce
documents must produce them as they are kept in the
ordinary course of business or must organize and label
them to correspond to tlwategories in the demand.

Form for Producing Electronidy Stored Information Not
Specified. If a subpoena does not specify a form for
producing electronically sted information, the person
responding must produce it in arfoor forms in which it is
ordinarily maintained or in a reasonably usable form or
forms.

Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

Inaccessible Electronically Stored Informatidrhe person

responding need not providesdovery of electronically
stored information from soces that the person identifies
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as not reasonably accessillecause of undue burden or
cost. On motion to compel stiovery or for a protective
order, the person respondi must show that the
information is not reasonably accessible because of undue
burden or cost. If that shomg is made, the court may
nonetheless order discovery from such sources if the
requesting party shows goodause, considering the
limitations of Rule 26(b)(2)(¥ The court may specify
conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withhold.A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

0] expressly make the claim; and

(i) describe the nature of the withheld documents,
communications, or tangible things in a manner
that, without revealing infonation itself privileged
or protected, will enable the parties to assess the
claim.

(B) Information Producedlf information produced in response
to a subpoena is subject to a claim of privilege or of
protection as trial-preparati material, the person making
the claim may notify anyparty that received the
information of the claim and the basis for it. After being
notified, a party must promptheturn, sequester, or destroy
the specified information anchg copies it has; must not
use or disclose the information until the claim is resolved;
must take reasonable steps to retrieve the information if the
party disclosed it before by notified; and may promptly
present the information under seal to the cdart the
district where compliance is requirednder—seal for a
determination of the claim. The person who produced the
information must preserve the information until the claim is
resolved.

() Transferring a Subpoena—Related MotionWhen the court where
compliance is required did notsse the subpoena, it may transfer a
motion under this rule to the issuing court if the person subject to the
subpoena consents or if the court finds exceptional circumstances. Then, if
the attorney for a person subject t@@bpoena is authorized to practice in
the court where the motion was madee attorney may file papers and
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appear on the motion as an officer of the issuing court. To enforce its
order, the issuing court may transfer the order to the court where the
motion was made.

(ge) Thecourt for the district where complnce is required—and also, after a
motion is transferred, thessuing cour—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the

subpoena)r an order related to |tA—nenpaHy—s—fa4u¥e—te—ebey—mus{— be

LAW REGARDING THE RE LEVANCY OF EVIDENCE

“The rules of evidence contemplate the admisgf relevant evidence, and the exclusion

of irrelevant and potentiallyprejudicial evidence.” _&in v. City of Albuquerque 629

F. Supp. 2d 1243, 1247 (D.N.M. 2009)(Browning, &i){g Fed. R. Evid. 401-03). “Relevant
evidence is evidence that has a tendency to ihekexistence of any fattiat is of consequence
to the determination of the action more probaiidess probable than it would be without the

evidence.” _United States v. Gutierrez—Casio. 10-2072, 2011 WL 3503321, at *3 (D.N.M.

Aug. 6, 2011)(Browning, J.)(citined. R. Evid. 401)(“Evidence i®levant if: (a) it has any
tendency to make a fact more or less probalale thwould be without the evidence; and (b) the
fact is of consequence in determining the action."))he standard for tevancy is particularly

loose under rule 401, because ‘[amgre stringent requement is unworkable and unrealistic.

United States v. Ganadonegr®54 F. Supp.2d 1088, 1127 (D.N.M. 2012)(Browning,

J.)(quoting Fed. R. Evid. 401 advisory committee’tehalrrelevant evidence, or that evidence
which does not make a fact of consequence mokess probable, however, is inadmissible. See

Fed. R. Evid. 402 (“Irrelevant @lence is not adissible.”).
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LAW REGARDING TIME EXTENSIONS

Rule 6(b) of the Federal Rules of CiAtocedure governs the circumstances under which
a court can grant a party an extension of tioperform a specific act. The rule states:
(b) Extending Time.

(2) In General. When an act may or must be done within a specified
time, the court may, for good cause, extend the time:

(A)  with or without motion or notice if the court acts, or if a
request is made, before the original time or its extension
expires; or

(B) on motion made after the time has expired if the party
failed to act because of excusable neglect.

(2) Exceptions.A court must not extend the time to act under Rules
50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b).

Fed. R. Civ. P. 6(b) (bold in original). “Goaxhuse,” necessary for axtension of time under
rule 6(b)(1)(A), “generally means a substanteason amounting in law to a legal excuse for

failing to perform an act regad by law.” Black’s Law Ditonary 692 (6th ed.1990). See

Black’'s Law Dictionary 251 (9th ed.2009)0od cause... A legally sufficient reason.”).

Showing good cause is natparticularly demanding requirement. 3és@ted States v. Bd. of

Cty. Comm’rs., No. 08-0501, 2010 WL 965607,*4t(D.N.M. February 18, 2010)(Browning,

J.)(granting an extension of time for good causemwmmany of the impediments to timely filing
a response ... were the result of poor decisiaking on the part of Ramirez’ counsel,” while

“others were seasonal circumstances thatrgy ping a dispositive motion on Christmas Eve

might foresee the opposing party raisinddnited States v. Portillo-Quezaddos. 03-20051,
08-2295, 2010 WL 396309, at *1 (D. Kan. January 2010)(Lungstrum, J.)(finding good cause
where attorney argued only that he “needkligonal time to contact a witness for the

Government at the trial of this case who may recaichange her testimg in material respects.
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Completion of research and dia§ of the memorandum in supp@talso needed”); Weingarten

v. Optima Commc’'n. Sys., Inc544 F. Supp. 2d 193, 196 n(5.D.N.Y.2008)(Scheindlin,

J.)(“Under Rule 6(b)(1)(A) .. .the court may,fgood cause, extend the time to move if a
request is made before thegimnal time period expires.”).

On the other hand, “a finding of excusahkglect under Rule 6(§)1)(B)] requires both
a demonstration of good faith by the parties seetliegenlargement and also it must appear that

there was a reasonable basis for not complying witterspecified period .'In re Four Seasons

Sec. Law Litig., 493 F.2d 1288, 12910th Cir. 1974)._Seeutnam v. Morris833 F.2d 903, 905

(10th Cir. 1987)(“[S]ome showg of good faith on the part ofdtparty seeking the enlargement
and some reasonable basis for noncompliamethin the time spefied is normally
required.”)(emphasis omitted)). “[I]t is well establksl that inadvertence, ignorance of the rules,
and mistakes construing the rubls not constitute excusable neglémt purposes of Rule 6(b).”

Quigley v. Rosenthak27 F.3d 1232, 1238 (10th Cir. 2005). Excusable neglect, therefore, is a

higher burden than good cause.
ANALYSIS
The Court concludes thatleu34’s plain langage requires the Defendants to produce
electronic documents in the format the Pléistrequested. The Court will not compel ADP

payroll’s deposition, because sucteposition will not redess the harm the Plaintiffs articulate
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-- namely, that the Defendants need to poeduocuments in the requested format. The
deposition topics and documents requestetthenDeposition Notice are proper discovery under
rule 26. They concern payrakcords, which bear on whethidwe FLSA claims exists, so the
Court will deny the Defendants’ Motion for Protiwe Order, except as to Deposition Topic 7,
because the Plaintiffs agreed to withdraw ttagdic in favor of a contention interrogatory.
Finally, the Court grants the Defendants’ ameek extension request, because there is good
cause for a slight extension tovi@w a large number of documents.

l. RULE 34 REQUIRES THE DEFENDANTS TO PRODUCE ELECTRONIC
DOCUMENTS IN THE FORMAT REQUESTED.

The Plaintiffs request that the Defendapteduce a set of docwents in a “computer
readable format such as excel,” if those documamne maintained in that format. Plaintiffs’
First Set of Requests For Production To Defetal&wire Oilfield Services L.L.C. and Swire
Water Solutions Inc. at 6-7Filed January 26, 201{Doc. 36-1)(“Requests for Production”).
Rule 34 requires the respondingrigato produce items withints “possessin, custody, or
control,” and that, “[i]f a request does notesgdy a form for producig electronically stored
information, a party must produce it in a form or ferm which it is ordinarily maintained or in
a reasonably usable form or forms.” Fed. R. @iv34(a)(1), (b)(2)(E)(ii). Here, the documents
are with a third-party vendor, ADP Yrall. See Status Report at The Plaintiffs contend that
the Defendants have “control” over the reqadstecords, because, among other things, the
Defendants have “the practical ability to resjués payroll vendor tgroduce an electronic
version of [the] information” requested. Fitdbtion to Compel at 6. The Defendants concede
that, after contacting ADP payroflADP stated that it has Swire’s hours and pay data in its
payroll module available in [a] format that care[bmported into excel.” Status Report at 1,

filed April 3, 2017 (Doc. 51).
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The Court concludes that the Defendants Hawatrol” over the rquested records based
on the Defendants’ relationship with ADP Payanild their concessionahADP Payroll has the

data requested. See United States v. 212és@eRoad SW, Albuquerque, N.M., 307 F.R.D.

572, 590 (D.N.M. 2015)(Browning, J.)(“[C]ourts habeoadly construedamntrol as ‘the legal
right, authority, or practical ally to obtain the materialsosight upon demand’ ... [l]f a
person, corporation, or a person’s attorneyagent can pick up a telephone and secure the

document, that individual oentity controls it.”)(quoting &.C. v. Credit Bancorp, Ltd., 194

F.R.D. 469, 471 (S.D.N.Y. 2000)(Sweet, J.)). eT@ourt also concludes the Defendants must
produce the records in the format request&dile 34’s language indiazg that the producing
party must produce documents in the requestad.fdSee Fed. R. Civ. P. 34(b)(2)(E)(i)(“[l]f a
request does not specify a form for producingctbnically stored information, a party must
produce it in a form ... [in] which it is ordinBrimaintained.”). Here, the Plaintiffs have
specified a form, see Requests for Prod at 6-7tl{itf information is maintained in a computer
readable format, such as excel, please prodocthe computer readable format.”), so the
Defendants must produce it in that format.

Il. THE COURT DOES NOT COMPEL ADP PAYROLL'S DEPOSITION,
BECAUSE THE PLAINTIFES SEEK DO CUMENTS AND NOT TESTIMONY.

The Plaintiffs move to compel ADP Payralideposition._See Third Motion to Compel at
1. They contend that such a deposition is proper, because the Defendants have suggested in their
Enlargement Motion that the documents fromFPAPayroll will not be produced in their native
electronic format._See Third Motion to CompellatThe Plaintiffs concide that a deposition is
justified, because they requested those records months ago, they still have not received the
requested records, and they sldotéceive the records in thetive format as requested. See

Third Motion to Compel at 1. The Defendsritave not responded tbe Third Motion to

-62 -



Compel. The Court agrees that the Plaintdfould receive the electronic documents in the
format requested. See Fed. R. Civ. P. 34(b)(2)|EX}ipra at 71-72; Fed. Riv. P. 45(e)(1)(B).
The question remains, however, whether @eurt should compel the deposition of ADP
Payroll -- a third party.

“[P]Jarties may compel a nonparty to produceunents while ‘spar[ing]’ everyone ‘the

necessity’ of a needless deposition.” ELt&mto, Inc. v. Hatch Chile Co., 825 F.3d 1161, 1163

(10th Cir. 2016)(Gorsuch, J.)(quoting Fed. Rv.®. 45(a)(1) advisory committee’s note to 1991
amendment.). The Court has recognized betoaé “nonparties enjogonsiderable protection

from discovery requests.” _ Simon wiaylor, No. 12-0096, 2014 WL 6633917, at *21

(D.N.M. November 18, 2014)(Browning, J.). Fekample, “[c]lourts may refuse discovery
requests aimed at nonparties irs&a where the same testimonydocuments could instead be
obtained from a party to the action,” and a “feaurts even impose a heightened relevancy

requirement for nonparty discovery requéstsSimon v. Taylor 2014 WL 6633917, at *22

(quoting Ryan W. Scott, Minimum Contactdp Dog: Evaluating Personal Jurisdiction for

Nonparty Discovery, 88 Minn. IRev. 968, 973 (2004)(footnotes omittetf). A rule 45

subpoena is the proper and only method todoet discovery of a nonparty. See Simon v.

Taylor, 2014 WL 6633917, at *23.

*The Court does not adopt a higher retessa requirement for nonparty discovery
requests, and disagrees with suctapproach. Evidence is relevant if:

@) it has any tendency to make a factrenor less probable than it would be
without the ewence; and

(b) the fact is of consequence in determining the action.
Fed. R. Evid. 401. Relevant evidencegkevant no matter who has the documents.
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Here, the Plaintiffs have appropriateébgued a subpoena on a nonparty for a deposition
and for documents.__See Subpoena to Testify at a Deposition in a Civil Action at 1 [at 5 on
CM/ECF], (issued April 21, 2017), filed Mag, 2017 (Doc. 60-1)(“ADP Payroll Subpoena”).
The Court notes that ADP Payroll’'s deposition is not necessary for the Plaintiffs to obtain the
documents they seek in the format they requaasd, at this junctureéhe Court does not find a
reason to compel ADP Payroll's deposition. Plaintiffs’ grievance, as the Third Motion to
Compel expresses, is, again, tiia@ Plaintiffs might not receive documents in the electronic
format requested. See Third Motion to Comgiel. A deposition will not solve that problem.
The documents furnished asquested will solve that pradin.  Accordingly, the Court

concludes that there is no sourghson to compel a “needlesgdsition,” El Encanto, Inc. v.

Hatch Chile Co., 825 F.3d at 1163, and, instesidl, order the Defendants to produce the

electronic documents as the Plaintiffs requesthe Court dismisses this request without
prejudice, because there may be a proper purpose for which the Plaintiffs may seek to compel a
third-party deposition of ADIPayroll at a later date.

1. THE COURT DENIES THE MOTION FO R PROTECTIVE ORDER, BECAUSE
THE TESTIMONY SOUGHT BEARS ON RELEVANT PA YROLL DATA.

The Defendants move for a protective ordertopics 1, 2, 3, 7, 8, and 9 presented in the
Plaintiffs’ Deposition Notice._See Motion férotective Order 2-4. At the May, 2017, Hearing,
the Court orally denied the Motion for Pradige Order concerning topics 1, 2, and 9, see May
Tr. at 7:2-8:4 (Court), id. at 11:13-15 (Court); id. at 21:11-1duf@, and granted in part and
denied in part the Motion for Protective Ordevithout prejudice,concerning topic 7 --
suggesting that the Plaintiffs craft a corim interrogatory instead, see 18:12-19 (Coffrt).It

reasoned that topics 1 and 2 appropriate deposition topics, because the Defendants have

*The parties did not orallgrgue topics 3 and 8.
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contracted for payroll with a thdrparty, so there is some uncertg about all of the relevant
documents’ locations. See May Tr. at 7:14-18 (Qoud. at 11:7-9 (Cou)(“This is the purpose

of 30(b)(6) . . . does the plaintiffave all the documents here.”)Accordingly, it is appropriate
to ask the Defendants where those payroll desusamight be located, how it procured those
documents, who might have more documents, andiqune®f that natureSee May Tr. at 11:9-
19 (Court). Topic 9 is appropriate, because tbpic covers relevant questions about relevant
documents -- “traditional 30(b)(6)” quéms. May Tr. at 21:8-14 (Court).

The Court has discretion to gtaa protective order pursuantnge 26(c) SeeMorales

v. E.D. Etnyre & Cqg 229 F.R.D. at 663Rule 26(c)provides that, upon a good-cause showing,

a court may “issue an order to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense,” Wwhmay include forbidding disclosure or
discovery. Fed. R. Civ. P. 26(c)(1)(A)“It is the party seeking ¢éhprotective order who has the

burden to show good cause for a protective ord€elasquez v. Frontier Med. In229 F.R.D.

197, 200 (D.N.M. 200%Browning, J.). The party seeking the protective order must submit “a
particular and specific demondiom of fact, as distinguisheddim stereotyped and conclusory

statements.”Gulf Oil Co. v. Bernard452 U.S. at 102 n.16

The Court concludes, for largely the saraasons that it did at the May, 2017 Hearing,
that it will deny the Motion for Protective Order tastopics 1, 2, and 9Relevancy bears on the

protective-order analysis. See Price v. Ganh66 F. App’x 781, 786 (10th Cir. 2003)(affirming

a district court’'s denial of a protective ordmotion, because the documents at issue were

relevant)(unpublished); Walker v. THI,oN09-0060, 2011 WL 2728332, at *1 (D.N.M. July 4,

2011)(Browning, J.)(granting a protective ordertimm, because the documents at issue were

irrelevant). Topics 12, and 9 concern relevant issuesdocuments. Topic 1 covers Swire
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Oilfield’'s agreements and interactions wdhy payroll company frondune 21, 2013, to the
present. _See Deposition Notice at 6. Topicd¥ers Swire Oilfield’s attempts to locate
documents -- including payroll documentsesponsive to the Plaintiffs’ Requests for
Production. _See Deposition Notice at 6. tAs Court reasoned previously, questioning on
those topics could uncovére locations of additional payrattcords bearing on the Plaintiffs or

the Plaintiff class. The Plaintiffs can succeedlair FLSA claims only if they can demonstrate
that they were paid less than the overtiorfeminimum wage that they were owed. See
Complaint 1Y 66-82, at 12-14. Those payroll rdspaccordingly, are relevant, because they
will likely show how much the Plaintiffs were paid, so they have a tendency to make it either
more or less probable that tRaintiffs were adequately paighder the FLSA. _See United

States v. Gutierrez—Castr2011 WL 3503321, at *3 (“Relevantidence is evidere that has a

tendency to make the existenceanly fact that is of consequence to the determination of the
action more probable or less probable than it wdwé without the evidence.”). The payroll
records may also reveal more potential Plaintif$ich is a fact ofconsequence, because it
bears on the class-action numerosity requirem&opic 9 covers Swire ilield’s processing of
payroll and time tracking methods of its workesgee Deposition Notice at 7, and those records
could uncover information reflecting how much timaumber of the Plaintiffs worked. As with

the payroll records, the time worked also tetwdglemonstrate whether the Plaintiffs were paid
the requisite overtime and minimum wage unither FLSA. The number of hours worked is a
component of the Plaintiffs’ wage calculation, see Complaint 168, 77, at 12-13, 29
U.S.C. 88 206-07, so time-worked documentatiorreievant to whether the Plaintiffs were

properly paid under the FLSA.
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Topic 3 is also relevd. It covers the Defendantbasis for segregating the document
production into three alphabetical subgroupge ®eposition Notice at 6. Questioning on this
subject could reveal whether paui@r individuals belong to a pasular Plaintiff class. _See

Hammond v. Lowe’'s Home Centers, Inc., 216 F.R.D.666, 671 (D. Kan.

2003)(Waxse, M.J.)(concluding that informatiorfini@g a proposed plairfti class is relevant
material). Topic 8 encompasses the software program or application that Swire Oilfield uses to
process payroll, the data stdr on the system, and whethire system can export data.
Deposition Notice at 6. That topic is relevabécause it could reveal whether the Defendants
have collected additional payroll data on therRifis. Although not all of the additional payroll

data collected necessarily bears on whether thiatfls were adequately paid under the FLSA,

it is likely that this payroll d&a bears on how much the Plaintifi®re paid or could corroborate

other payroll evidence already collected. Acaoogty, it is relevant. _See United States v.

Spotted Bear, 160 F. App’x 650, 651 (9th QD0O5)(holding that corroborative evidence is
relevant).

Although topics 1, 2, 3, 8, and 9 are relevéamt, Defendants contend that a deposition on
those topics is unduly burdensome. See MotiorPfotective Order 2-5. Whether a request is
unduly burdensome turns on the particular factghef case, bearing in mind relevance, the
request’s breadth, the request’s time period, #ie request’s particatlity. See XTO Energy,

Inc. v. ATD, LLC, 2016 WL 1730171, at *27 (D.N.Mypril 1, 2016)(Browning, J.). Regarding

Topic 1, the Defendants aver thhe topic’s terms are vaguedioverbroad, so they cannot
provide a proper corporate repeasative to testify. _See Motion for Protective Order at 2-3
(“[The topic] requests ‘all interactions with amayroll company.’ ... The term ‘payroll type

company is vague.”)(quoting Deposition Noticebat The Court disagrees. By its terms, the
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topic is limited from June 21, 2018 the present, which coveasrelevant time period. See

Benavidez v. Sandia National Labs., 319 F.R.D. 696, 727 (D.N.M. 2017)(Browning, J.)(ruling

that the time frame of a request bears on ldrea production request is unduly burdensome).
The term “payroll type company,” although noesflically defined, implicates a narrow set of
companies that the Plaintiffs could mean. Ijdxmsed on representations from the Defendants,
there are only two payroll companies at issudDP Payroll and Corban OneSource. It is not
overly burdensome for the Defendants to produceresentative to talkleut its relations with

two companies over a defined period. Cf. B.E. v. Citicorp Diners Club, Inc., 985 F.2d 1036,

1040 (10th Cir. 1993)(ruling thatwtas not unduly burdensome for a company to comply with a
subpoena that would “require two full-time employees worlapgroximately six months” to
complete, because the preoccupatnf those two employees wduhot “seriously hinder normal
operations of the business,” which employed 1,1Qpj@3. On the otheopics, the Defendants
assert that “[tlhe burden and expense of sudbpsition outweigh its likely benefits,” because
the Plaintiffs have already produced responsieeuments to the topics. Motion for Protective
Order at 4. _See id. at 5. That respoasilocuments have been produced do not make a
deposition about those documents unduly bwdere. Questions concerning documents

produced is a classic use of a deposition. SeeaB&3hAlan Wright & Arthur R. Miller, Federal

Practice and Procedure 8 2014, 289 n.2 (4th 20d.0)(“[T]he mere fact that the matters

regarding which discovery is sought happen taviibin the knowledge of the moving party, is

no objection to taking a depdsit of the adverse party.?j. The Defendants ficulate no other

“Wright and Miller explain that depositions about information already obtained, such as
information gained through documents alreadydprced, serve the purpose of “transforming [the
information] into such shape as would rentieem admissible evidence.” Wright & Miller,
supra 82014, 289 n.2 “Moreover, it is manifesuseful and desirable, with a view to
diminishing the expense of trials and the time comsd by them, to ascertain in advance to what
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reason why producing the documentsuld unduly burden the Defdants -- e.qg., that it would
unduly tax the Defendants’ resouscer hinder their normal cosg of business to produce the
documents. The Court, accordingly, denies theidviofor Protective Order as to topics 1, 2, 3,
8, and 9.

On topic 7, the Plaintiffs agreed at tMay, 2017 Hearing to ithdraw the topic and
submit a contention interrogatolthough they expressly reservbeir right to cross examine a
witness about the subject. See May Tr. afl8®3 (Leyendecker). The Court, subsequently,
granted the Motion for Protective Order without poige to topic 7, so thdhe Plaintiffs could
renew a request for information on the topic iBOgb)(6) format if thecontention interrogatory
did not yield the information sought. See May ar 18:12-19:4 (Court). The parties have not
signaled to the Court since the May, 2017 Heathat the contention t@rrogatory agreement
failed. The Court, accordingly, will not upset agreement between the two parties and grants

the Motion for Protective Order as to topic See Murphy v. Deloitte & Touche Group Ins.

Plan, 619 F.3d 1151, 1164 (10th Cir. 2010)(“[C]ontrol of discovery is entrusted to the sound
discretion of the trial courts. ... [l]n exercisitigat discretion the district court must bear in
mind . . . the need for a speedy, inexpensive, and efficient resolution of the claim.”); Evans v.

VonFeldt Realtors, Inc., No.82-1737, 1989 WL 31398, at *1 (D.Kan.March 30,

1989)(Crow, J.)(“Obviously, other discovery is alled upon the parties’ anagreement.”).
Finally, in their Deposition Note, the Plaintiffs requestexdiditional documents, which

the Defendants orally objected to producin§ee Tr. at 22:12-15 (Gatling). The Plaintiffs

extent facts will be aditted by the adverse party.” Wright & Miller, supra § 2014, 289 n.2. The
Court agrees with this analysis. Sometintee raw information a document provides is
insufficient or confusing withouth witness to speak about itFor example, many relevant
documents include jargon, acronyms, or other ebhtions that are nainderstandable absent
deposition questions.
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requested: (i) all agreaeats between Swire Oilfield and ypall companies, including Corban
OneSource, that were in force between June2R13, to the present; (ii) all emails and other
documents dated after Swire Oilfield endedhtssiness relationship with Corban OneSource,
which related to Swire Qilfield’s attempts to aiot payroll data from Qban OneSource; (iii) all
communications between SwiOilfield and Corban OneSource thelate to the Plaintiffs’ first
production requests in this case; (iv) all emaitsl other documents, dated between January 1,
2016, to the present thatlate to Swire Oilfielés ability to request or obtain records from
Corban OneSource; (v) all documengtated to deposition topic and (vi) a copy of all user
manuals and similar guides for the software Sv@iield’s uses to process payroll data and
track its workers time since June 21, 2013. Beposition Notice at 6. The Defendants argued
that the documentation was not relevant and pinadlucing them would be disproportionate to
the needs of the case. See Tr. at 23:2-4 (Gatlithgyt 25:4-8 (Gatling).The Court ruled orally
that the documents were relevant to allow the Plaintiffs to explore where all payroll records
might be and that it would not unduly burder thefendants to produce the documents, because
they were tied to relevant plesition topics._See 25:17-26:17 (Court); id2&t16-18 (Court).

The Plaintiffs requested these documentssypamt to rule 30(b)j2 See Deposition
Notice at 1. Rule 30(b)(2) and rule 34 requéstslocuments are heavilgterrelated, and courts
often require the documents sought under rule 30(l)(theet rule 34 standards. See Kretek v.

Board of Comm’rs of Luna Cty., No. 10676, 2012 WL 1283840, at *2 (D.N.M. October 19,

2012)(Wormuth, M.J.)(collecting cases). The adwy committee notes to rule 30(b)(5), rule
30(b)(2)’'s predecessor, advise, however, thatethsrat least one distinction between rule
30(b)(2) and rule 34 documigoroduction requests:

Whether production of documents or tinshould be obtained directly under
Rule 34 or at the deposition under thuge will depend on the nature and volume
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of the documents or things. Both tmeds are made available. When the

documents are few and simple, and closelsited to the oral examination, ability

to proceed via this rule will facilitate stovery. If the discovering party insists on

examining many and complex documentshat taking of the deposition, thereby

causing undue burdens on others, the lati@y, under Rules 26(c) or 30(d), apply

for a court order that the exammgi party proceed via Rule 34 alone.

Fed. R. Civ. P. 30 advisory comneifs notes. The note suggests tiét 30(b)(2) yelds to rule
34 upon motion and if it would be an undue damr on the party to pduce the records at
deposition. _See Fed. R. Civ. P. 30 advisory coresiit notes. It does not indicate that the
scope of discovery test -- as mandated by rule- 26 different between rule 30(b)(2) requests
and rule 34 requests.The Court therefore applies rule’2@est to determine whether the
documents are properly requested.

The Court concludes that its analysis the May, 2017 Hearg was correct. The
agreements between Swire Oildieend Corban OneSource, and the communications between the
two companies -- requests (i)-(iv) -- bear on thgrpk data or the location of the payroll data
that Corban OneSource generated for Swire @ilfieAs reasoned above, the payroll data is
relevant to the Plaintiffs’ FLSA claims, becausean demonstrate wheththe Plaintiffs were
adequately paid under the FLSASgertime and minimum wage regeients. _See supra at 77-
78. Moreover, producing documents, which bearrelevant deposition topics, is typically
acceptable discovery. See Wright & Millaypra § 2014, 289 n.2. Request (v) corresponds
with deposition topic 7. The Bendants agreed to a contentiotemogatory for topic 7, so the
Court did not explore topic 7’s relevance.oplc 7 concerns all facts, which bear on rule
23(b)(3)’s superiorityequirement._See Deposition NoticebatFacts bearing on superiority are
relevant so long as the Plaintiffgend to seek classrtdication under rule 23{)(3). Se Hill v.

Butterworth, 170 F.R.D. 509, 519 (N.D. Fla. 1997)(P&uw.). The Plaintiffs have not yet

signaled with a formal motion how they intetal move for certificatio, but the request here

-71 -



signals that the Plaintiffs intend to use rule &), so facts on thasubject are relevant.
Finally, user manuals and guidestbe software that Swire Oilfield uses or has used since June
21, 2013, to process payroll datadatrack its workers time -- regste(vi) -- is relevant to
understand the raw data in the payroll recomlsich bears on whether the Plaintiffs were
adequately paid under the FLSA.

The requests, moreover, are not undulydensome, because many are limited to a
specific time period -- specificallyequests (i), (ii), (iv), and (¥-- and producing the documents
relevant to all requests is unlikely to oneroutsdy the Defendants’ resources. For example,
there are most likely a small and finite numbeusdr manuals that the Defendants have used for
their payroll data software -- request (vi). m8arly, there are likely few agreements between
Swire Oilfield and their payroll companies from June 21, 2013 to the present -- request (i).
Although requests (ii)-(v) might iplicate many more documentsathrequests (i) and (vi), the
Defendants have not concretelypmesented -- with, for example, an estimate of the number of
documents implicated or a number of man-koneeded to produce those documents -- that
production would require an imtinate amount of time, dedigan, or resources. See EEOC v.

Citicorp Diners Club, Inc., 985 F.2d 8040; Velasquez v. Frontier Med. In229 F.R.D. at 200

(“It is the party seeking the protective ardeho has the burden to show good cause for a
protective order.”) Accordingly, the Court denies the fleedants’ oral protective order motion
for the document requests in the Deposition Notice.

V. THE COURT GRANTS THE ENLARG EMENT MOTION, BECAUSE THE

DEFENDANTS REQUEST A SHORT, ONE-WEEK EXTENSION TO REVIEW
MANY DOCUMENTS.

In the Court’s Subpoena Order, the Court orders ADP Payroll and Corban OneSource to

produce the records that the Plaintiffs’ subpoéo Swire Oilfieldon May 30, 2017 requested
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and orders Swire Oilfield t@produce those records to tRdaintiffs on June 14, 2017, See
Subpoena Order at 1. On June 14, 2014 ,0bkfendants moved to extend the June 14, 2017
deadline one week to June 21, 2017. See HEanlaegt Motion at 1-2. They argued there was
good cause for an extension, because ADPatlagroduced the documents in PDF format,
which had to be reviewed and redacted togmiopersonal Swire Oilfield employee information,
and because Corban OneSource produced non-réspoasords in PDF format, which also had
to be reviewed and redacted. See Enlargémrion at 1-2. The Defendants also represent
that, as it stated at the May, 2017 Hearing, the Defendants’ lead counsel was on vacation the
week of June 5, 2017. See Enlargement Motion at 2. The Plaintiffs do not respond to the
Enlargement Motion, but have argued in anotloeitext that the Defendants’ discovery strategy
in this case is to: “Delay. Delay. And then ges®me more.” Protectiv@rder Response at 6.

There must be good cause to extend a disgogteadline. _See Be R. Civ. P. 6(b);

Bolden v. Topeka, 441 F.3d 1129, 1151 (10th QO6)(“[The Plaintiffl has offered no

colorable reason why the discovery deadlinesutd have been extended.”). In determining
good cause, one factor a trial cboan consider is whether thequesting party has engaged in

dilatory tactics. _See Ruleford v. [Fa World Pub. Co., 266 F.App’x. 778, 786 (10th

Cir. 2008)(unpublished). As the Court hasatstl before, “[slhowing good cause is not a

particularly demanding requirement.”_gham v. WPX Energy Prod. LLC, No. 12-0917, 2013

WL 5934415, at *5 (D.N.M. October 21, 2013)(Browning, J.)(granting an extension of time,
because the parties requested an extensionltov“discovery and to coordinate the timing” of
the case with another). “The trial court Hdiscretion in granting odenying an extension

request._See Bolden v. Topeka, 441 F.3d at 1151.
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Because the Plaintiffs failed to respondtite Enlargement Motion, the Plaintiffs have
consented to the Court granting the EnlargenMation. See D.N.M. LR-Civ. 7.1(b) (“The
failure of a party to file anderve a response in opposition tmation within the time prescribed
for doing so constitutes consent goant the motion.”). Even ithe Plaintiffs had responded,
however, the Court concludesaththere is good cause for axtension and grants the
Enlargement Motion. The requested relieSi®rt -- a one week &ension. The Defendants
represent that they began mwing the documents immediatalpon receipt from ADP Payroll
and Corban OneSource, see Enlargement Motion at 1, and the Court has no reason to doubt that
representation. Moreover, if this production isigr to the original production, the Defendants
had thousands of documents to review. Analyzing that many documents can take time. The
Court is mindful of the Plaintiffs’ argumenhbat the Defendants have purposefully delayed
discovery in this case, but tl@ourt concludes that a short oneel extension request evidences
no intent to inflict unnecessagelay, especially here where there was no follow-up extension
request. The Court, therefore, concludesehsrgood cause for the extension and grants the
Defendants’ Enlargement Motion.

IT IS ORDERED that: (i) the Plaintiffs’ Motion taCompel Electronic Payroll Records,
filed January 26, 2017 (Doc. 36), isagted; (ii) the requests the Defendants’ Notice of Non-
Appearance and Motion for ProteaiOrder, filed April 6, 2017 (Doc. 52), are granted in part
and denied in part; (iii) the Plaintiffs’ Motion tBompel Swire to Comply with 30(b)(6) Notice,
filed April 21, 2017 (Doc. 57), is granted in parid denied in part; (iv) the Defendants’ Motion
for Enlargement of Time to Produce Documents Received from ADP Payroll, Inc. and Corban
OneSource LLC, filed June 14, 2017 (Doc. 73), iantgd; and (v) the Plaintiffs’ Motion to

Compel Third Party (ADP) Deposition, filed Jut&, 2017 (Doc. 76), idenied. The Court:
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(i) orders the Defendants produce the records pEmsive to the Plaintiffd=irst Set of Requests
For Production To Defendants Swire Oilfield Seeg L.L.C. and Swire Water Solutions Inc.
19 1-3, at 6-7, filed January 26, 20(Dbc. 36-1), in “a computeeadable format, such as excel’
as the Plaintiffs request; (ii) denies the Riiffis’ request to compel ADP Payroll Inc.’s
deposition without prejudice to remdf the Plaintiffs decide #y need to depose ADP Payroll
for some other reason at a later date; (iii) denies the Defendants’teetpres protective order
regarding Topics for Examination 1, 2, 3, 8, and 9 in the Deposition Notice 1 1-3, 8-9, at 5-6,
orders the Defendants to produce recordgpamesive to the documents requested in the
Deposition Notice 11 1-6, at 6, and grants the r&igioe a protective order regarding Topic for
Examination 7 in the Deposition Notice  7,5atand (iv) grants the Defendants a one-week
extension of time to producedldocuments as the Court ordkiia the Orderfiled May 25,

2017 (Doc. 69).

. {
\_ Mmaw O Iyourwsy
UNITED STATES DISTRICT JUDGE

J
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