Dallas v. United States of America Doc. 15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA
PlaintifffRespondent,

VS. Nos. CR 051160 MV
ClIV 16-0676 MVILF

MICHAEL DALLAS,

Defendant/Movant.

PROPOSED FINDINGS OF FACT AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court bhchael Dallass Expedited Motion to
Correct SentencRursuant to 28 U.S.C. § 2255. Doc.'66he Honorablélartha Vazquez
referred this case to me to recommend to the Courttiamat# disposition of the casé&lo. CIV
16-0676 MV/LF,Doc.5. Having reviewed the submissions of theties and the relevant law, |
recommend thathe Court denyallass motion

l. Background Facts and Procedural Posture

On June 13, 2006, Dallased guilty toa one-count supersedimglictment. See Docs.
27, 42, 43. ThesupersedinghdictmentchargedDallas with being a felon in possession of a
firearm and ammunitignn violation of 18U.S.C. 88922(g)(1) and 924(e)(1). The probation
officer who prepared Dalkds presentence report (“PSR”) determined that Dallas’s base offense
level was 2 under USSG§ 2K2.1(a)(2) becauséallas committed the offense after having

sustained at least two prior felonies that were crimes of violence. P&RDfllas received a

! Citations to “Doc.” are to the document number in the criminal case, case MORDBF1160
MV, unless otherwise noted.

2 Dallas was sentenced using the 2005 version of the Sentencing Guid8éaPSR 713. All
references to the Guidelines are to the 2005 version unless otherwise noted.
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two-level enhancement pursuant to USSG 8 3C1.2 for reckless endangerment during flight
because he fled from law enforcement officers and redistied) placed in handcuffs during his
arrest. PSR  18. Howevéecausd®allas had thee prior violent felony convictions, the

probation officer determined that Dallass subject to an enhanced sentence as an armed career
criminal under USSG 8§ 4B1.4 and 18 U.S.C. § 924(e). PSR { 20. ConsequentlysDallas’
offense level became 33d. He received a threkevel reduction for acceptance of responsibility
under USSG § 3E1.1. PSR 1 21. His total offense level was 30, and his history categoy was V
which resulted in an advisory guideline sentencing range of 168 to 210 months in p&son. P
1922, 35, 74. But because Dallaas considered an armed care&anmal under 18 U.S.C.

8 924(e)(1), he was subject to a mandatory minimum sentence of 180 months in prison, and his
guideline imprisonment randkereforewas 180 to 210 months. PSR { 74.

Neither party objected to the PSRee Docs. 45, 46. On September 27, 2006, the Court
sentenced Dallas to the minimum mandatory sentence of 180 months in prison and entered it
judgment the same dayee Doc.47at 1. In October 2008, Dallas filed a Motion to Vacate
under 28 U.S.C. § 2255, which the Court dismissed as untirSe®Docs.52, 59, 60.0nJune
6, 2016, the Tenth Circuit authorized Dallas to file a second or successive 28 U.S.C. § 2255
motion to raise a claim undére Supreme Court’s decisiondohnson v. United Sates, 135 S.

Ct. 2551 (2015). Do&4. OnJune 24, 201@allas timely filedan Expedited Motion to Correct
Sentence Pursuant to 28 U.S.C. § 2255 (ahdson v. United States). Doc. 66. The
government filed its response on August 29, 2016, Doc. 71Daltaks filed hisreply on

December 142016, Doc. 78.



[l Dallas’s Claims and the Government’s Response

Dallasraises a single issue in himotion. He argues that becauge Supreme Court held
in Johnson that the Armed Career Criminal ActACCA'’s) “residual clause”s
unconstitutionally vague, his three prior felaygravated battemgonvictions undeNew
Mexico law no longer qualify as violent felonies. Doc.&@-7. This argumemntecessarily
depends on a determination that the only way that his ggigravated battergonvictions
gualified as violent felonies was because they fell Wik CA'’s residual clause, and that they
did not qualify under the “elements clauséi’response, the government argues balas has
not met his burden of establishing that the Court reliethemesidual clause in senterginim,
and that the Court should deny his motion on that basis. Doc. 71 at 3-5. The government further
argues that if the Court reazhthe merits of Dallas’s claj@allas’s three prior aggravated
battery convictions qualify as violent felonies under@s “elements clause Id. at 5-14.

II. Discussion

As an initial matter, neither the PSR nor the sentencing Court specified whethsr it w
relying on the residual clause in concludthgt Dallas was subject &CCA. Seegenerally
PSR; Doc. 57. Thus, the only way that Dallas can establish that the sentencing@&aloir
the residual clause is to establish that his prior aggravated battery convictinasqualiy as
violent felonies undeACCA in anyother way. The Court consequentiyl address the merits
of Dallas’s motion.

A. The Categorical and Modified Categorical Approach to Determining Whather
Crime is a Violent Felony und&CCA

ACCA provides, in pertinent part, that “[in the case of a person who violates section
922(g) of this title and has three previous convictions . . . for a violent felony . . . committed on

occasions different from one another, such person shall be . . . imprisoned not |&fe¢nan



years ....” 18 U.S.C. § 924(e)(1). “[T]he term ‘violent felony’ means any crime pungsbhgbl
imprisonment for a term exceeding one year . . . tifgthas as an element the use, attempted
use, or threatened use of physical force against the persoatbéa[the “elements clause™]; or
(ii) is burglary, arson, or extortion, involves use of explosives [the “enumerateskef], or
otherwise involves conduct that presents a serious potential risk of physicaltmanother [the
“residual clause”] . ..” 18 U.S.C. § 924(€2)(B). In Johnson v. United States, 135 S. Ct. 2551,
2563 (2015), the Supreme Court struck down the residual clause as unconstitutionally vague, but
it left intact the elements clause and the enumerated cldtedollowing yearthe Court held
thatJohnson announced a substantive rule that applied retroactively on collateral raveeh

v. United Sates, 136 S. Ct. 1257, 1268 (2016). Thus, the issue properly before tharCibist
case is whether Dallasfgior convictions still qualiy as violent felonies und&CCA.

The parties agree that Dallas has three prior felony convictions for agglraedtiery
underN.M. STAT. ANN. 88 30-35(A) and (C). See Doc. 66 at 1-2; Doc. 71 at 2, 9-10 & Exhs.
1-5. They also agree that these convictions do not fall WRKBIBA’s enumerated clausé&ee
Doc. 66 at 3; Doc. 71 at 5. Thus, to qualify as an armed career criminal, Dilfasjsrior
aggravated battery convictions must satikyyelements clause, that is, the crime of aggravated
battery undeN.M. STAT. ANN. 88 30-3-5(A) and (C) must havas'an element the use,
attempted use, or threatened use of physical force against the person of another.C18 U.S
§ 924(e)(2)(B)(i)-

The Court must apply the “categorical approach” to determine whether a pnwiction
falls within ACCA’s elements clausédescamps v. United Sates, 133 S. Ct. 2276, 2283 (2013).
This meanghatthe Court must look only to the elements of the statuteruntlich the

defendant was convicted, not at the facts underlying the prior conviGserMathis v. United



Sates, 136 S. Ct. 2243, 2253 (201®)escamps, 133 S. Ct. at 2283f the “least of the acts
criminalized” by the statute does not have as an element the actual, attemptedtendld use
of violent force or a substantial degree of force against another person, then thardisfend
conviction under that statute is reoviolent felony within the meaning of the elements clause.
Moncrieffev. Holder, 133 S. Ct. 1678, 1684 (2013) (quotation omitted and alteration adopted).
Thus, when applying the categorical approach, the Court must identify theulkpastie conduct
prohibited by the statute of conviction and presume that the defemdanviction rested on
nothing more than this condudtd. To identify the least culpable conduct, the Court looks to
how state courts interpret the statuee United Statesv. Harris, 844 F.3d 1260, 12640th
Cir. 2017) (“state law defines the substantive elements of the crime of convictidapart of
this step, the Courhust analyze “the version of state law that the defendant was actually
convicted of violating.”McNeill v. United Sates, 563 U.S. 816, 821 (2011).

The Supreme Court heid an earlierdohnson case—Johnson v. United Sates, 559 U.S.
133, 140 (2010)—that the term “physical force” as used in the elements claus€ @A
“meansviolent force—that is, forcecapableof causing physical pain or injury to another
person.” (Emphasis in original.)Nonetheless, the force required to satisfy that element need not
be sufficient to cause serious injury—it “might consist . . . of only that degreecefriecessary
to inflict pain—a slap in the face, for exampleld. at 1272. Therefore, in evaluating whether
Dallass prior aggravated battergonvictions under New Mexico law constitute violent felonies
underACCA, the Courffirst must consider whether tiséate statute that he violatedcessarily

proscribes conduct that “has as an element the use, attempted use, or threatenedolesat of”

% To avoid confusion, this case will be referred tdasson | to distinguish it from the 2015
Johnson opinion striking down the residual clauseA@CA (hereinafter referred to dshnson

).



force against the person of anoth#rso, it is categorically &violent felony” under the
elements clause &CCA.

If, however the statutoy definition of aggravated battery under New Mexico liaw
broader than ACCA'’s definition of “violent felorfyandif the statutes “divisible,” the Court
thenwill apply what is known as a “modifiezhtegoricabpproach.”United Sates v. Ramon
Silva, 608 F.3d 663, 66@L0th Cir. 2010) see also Mathis, 136 S. Ct. at 2249, 2256. Undkis
approach, the Court should consult “charging documents and documents of conviction to
determine whether the defendant in a particular case was convictedftérase that qualifies as

a violent felony.” Id.

B. Dallas’s Three Prior Convictions fé&iggravated Battergre Violent Felonies
underACCA.

New Mexico’s aggravated battery statptevides:

A. Aggravated battery consists of the unlawful touching or application of force to
the person of another with intent to injure that person or another.

B. Whoever commits aggravated battery, inflicting an injury to the person which
is not likely to cause death or great bodily harm, but does cause painful
temporarydisfigurement or temporary loss or impairment of the functions of
any member or organ of the body, is guilty of a misdemeanor.

C. Whoever commits aggravated battery inflicting great bodily harm or does so
with a deadly weapon or does so in any manner whereby great bodily harm or
death can be inflicted is guilty of a third degree felony.

N.M. STAT. ANN. 8§ 303-5.

The minimum culpable conduct under this statute requires the unlawful touching of
another with théntent to injurethat person. N.M.S.A. 8 385(A). Onecould conclude that the
unlawful touching of a persawmith the intent to injurehatperson qualifies unddohnson | as
the threatened use of “force capable of causing physical pain or injury torgmetben.” 559
U.S. at 140see Satev. Vallgos, 2000NMCA-075, 1 18, 129 N.M. 424, 430, 9 P.3d 668, 674

(“The aggravated battery statute is directed at preserving the intefgaityerson’s body against



serious injury.”). However, because Dallags convicted of thmore ®rious felony version of
aggravated battemynder subsection C, the Court need not decide that question.

Because the statute differentiates between misdemeanor offenses inculaad
third degree felonies in subsection C, it is divisibiéathis, 136 S. Ct. at 2256 (“If statutory
alternatives carry different punishments, then udggrendi they must be elements Dallas
was convicted ofggravated attery in violation ofN.M. STAT. ANN. 8 333-5(C). See Doc. 71-2
(plea agreement listing offenses to which Dallas pled guilty). Section58G)3equires proof
of one of the following:(i) that the battery caused great bodily harm; (ii) thatbattery was
accomplished withhe use of a deadly weapon;() that the battery was accomplished in a
manner whereby great bodily harm could be inflict®idM. STAT. ANN. § 30-35(C); seealso
N.M. R.ANN., CRIM. UJI 14-322, 14-323 (essential elements instructions for felony versions of
aggravated battery)Although state court documersisecify that Dallas’s aggravated battery
convictions involveckither great bodily harm or the use of a deadly weapoboth,see Docs.
71-1 to 71-5, it is unclear whether subsection C is itself divisible uMdfhis, or whethe the
three options listed in 8 30 C) are merely alternative means of committing third degree
aggravated batterd. The Court need not decide that question because no matteohunwitted,
a third degree aggravated battery in violatioMd#l. STAT. ANN. § 303-5(C) qualifiesas a
violent felony undedohnson I.

First,an unlawful touching of a person with the intent to injure that peesaithat
either causes great bodily hatmthe person or is otherwise accomplished in a manner whereby
great bodily harm could be inflicted, is a violent felor8tate law defines “great bodily harm” as

“an injury to the person which creates a high probability of death; or which causes ser

* Indeed, the government takes the position that the subsection C is not divisibl¥athiter
Doc. 71 at 11.



disfigurement; or which results in permanent or protracted loss or impairmentfohthien of
any member or organ of the botlyN.M. STAT. ANN. § 301-12(A). Because the battery caused
great bodily harm or was done in a manner whereby great bodily harm coufticbedinthe
battery necessarily involved “force capable of causing physical pain oy tojanother person”
as required byohnson I. 559 U.S. at 140.

Aggravated battery with a deadly weapon @aalifies as a violent felony und&CCA.
The Tenth Circuit’'s decision idnited States v. Maldonado-Palma, 839 F.3d 1244 (10th Cir.
2016)is determinative on this poinin Maldonado-Palma, the court considered whether a New
Mexico conviction for aggravated assault with a deadly weapon catalyodonstituted a
“crime of violence” for the purposes of U.S.S.G. § 2L1.2(b)(1)(AJ(ild. at 124650. The
sentencing guidelines definition of “crime of violence” is identical tar¢hevant ACCA
provision andalsois interpreted pursuant to the nifoeld categorical approach outlined above.
See United Satesv. Ventura-Perez, 666 F.3d 670, 673 (10th Cir. 2012). Nialdonado-Palma,
the court firstconfirmed that, under New Mexico law, aggravated assault with a deadly weapon
requires use of theeadly weapor-mere possession does not suffice to satisfy the elements.
839 F.3d at 124%0. After reviewing the New Mexico definition of “deadly weapon,” the court
concluded that employing such a weapon “necessarily threatensetlodé physical force.e.,
‘force capable of causing physical pain or injury to another persaa.’dt 1250 (quoting

Johnson I, 559 U.S. at 140)kee also Ramon Silva, 608 F.3d. at 669—71.

®Theguideline amendments made effective November 1, 2016 eliminated the relevanft tex
this portion of the guidelines, which previously instructed the sentencing courtdasac
defendant’s base offentavel if “the defendant previously was deportedyaiawfully remained
in the United States, aftercanviction for a felony that is . . . a crime of violence 7. See
Amendment 802, USSG App. C, Supp. (Nov. 1, 20T8)e amendmerdoes not affect this
analysis.



As with aggravated assault with a deadly weapgagravated battery with a deadly
wegon under New Mexico lanequires proof othe use of adeadly weapon not mere
possessionSee N.M. STAT. ANN. 8§ 303-5(C); see also N.M. R. ANN., CRIM. UJI 14-322
(instructing that aggravated battery with a deadly weapon requires protifatdefendant
“touched or applied force to” the victim with a deadly weapon and that “[t]he defeusddht
deadly weapon (emphasis added)he Togic inMaldonado-Palma therefore compels the
conclusion that a New Mexico conviction for aggravated battery with a deadly weapon
categorically qualifies as\dolent felony undeACCA.® The fact that the Supreme Coitself
in Johnson | cited withapproval Black’s definitin of “violent felony” as “a crime characterized
by extremephysical force, such as .assault and battery with a dangerous weapon” in parsing
themeaning of the ACCA'’s force clausarther supports this conclusion. 559 U.S. at 140-41
(emphasis added).

Thus, all three of the means by which one can vidlaké. STAT. ANN. § 333-5(C)
satisfy the force requirement set outlolnson I. As such, Dallas three priorconvictions
underN.M. STAT. ANN. 8§ 303-5(C) categorically constitutgolent felonies under th&CCA.

Dallas argues that the Tenth Circuit’'s decisiob/mited Sates v. Barraza-Ramos, 550
F.3d 1246 (1th Cir. 2008) compels a different result. Doc. 66 at 6Afthat case, the court
evaluated whether a Florida aggravated battery stitaterohibited actually and intentionally
touching a pregnant woman against her will, actually and intentionally stakmggnant
woman against her will, or intentionally causing a pregnant woman bodily harntitetatsa
crime of violence under the guidelindsl. at 1249. Because the least culpable conduct in that

statute involved merely “touching” a pregnant woman against her will, it did nessedy

®In fact, given thaMaldonado-Palma involved only an assault, and Dallas’s conviction involved
a compleed battery, the logic applies wiélven greater force here.



involve the use of “physical force.Seeid. at 1251. As the government points osde Doc. 71

at 13-14, the statute at issue here is quite different. It requires the unlawful touchimgflodr
person with the intent to injure that persang that he touching eithetausegreat body harm;

(i) is accomplished with the use of a deadlapan; or (ii))is accomplished in a manner
whereby great bodily harm could be inflicted. Thus, the unlawful touching required ungler Ne
Mexico’s aggravated battery statute necessarily involves the use of vatigsical force.

Dallas also argues thiiew Mexico’s aggravated battery statute is not divisible, and that
the Gurt may not look beyond § 305A) to determine the elements of the crime. Doc. 78 at
9-11. This argument simply cannot be squared thie Supreme Court’s statemenMathis
that“[ i]f statutory alternatives carry different punishments, then uAggrendi they must be
elements.” 136 S. Ct. at 2256. Because subsection 30-3-5(B) defines a misdemeanor violation
of the aggravated battery statute, and subsection 30-3-5(C) defines the thirdelegkee
violation of the statute, those “alternatives carry different punishmemts®they must be
elements.”Mathis, 136 S. Ct. at 2256. Therefore, the modified categorical approach is
applicable and the Court must evaluate the least culpable conduct that would satisfy subsections
A and C, together. Under the modified categorical approach, Dallas’s three prioticosviar
aggravated battery under N.M. Stat. Ann. 88 30-3-5(A) and (C) are violent felonies under
ACCA.

V. Recommendation

| recommend that the CoUDENY Dallas’s motion. All of Dallas’s three prior
aggravated battery convictions under New Mexico law are violent felonies AG@k. He
therefore is subject tACCA'’s fifteenyear mandatory minimum sentence, which is the sentence

he received
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THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of

a copy of these Proposed Findings anidecommended Dispositionthey may file written
objections with the Clerk of the District Court pursuant to 28 U.S.C. 8 636(}§1). A party
must file any objections with the Clerk of the District Court within the fourteen-day period
if that party wants to have appellate review of the proposed findings and recommended
disposition. If no objections are filed, no appellate review will be allogd.

2 e’?

aura Fashing g
United States Magistrate Judge
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