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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MARK PIERCE, WILLIAM C. ENLOE, and
JILL COOK, TRINITY CAPITAL
CORPORATION and LOS ALAMOS
NATIONAL BANK,
Plaintiffs,
VS. Civ. No. 16-829 JARBM
ATLANTIC SPECIALTY INSURANCE
COMPANY, FEDERAL INSURANCE
COMPANY,and CONTINENTAL
CASUALTY COMPANY,
Defendants.
MEMORANDUM OPINION AND ORDER
On July 18, 2016, Atlantic Specialty Insurance Company (ASIC) removed to this Cour
three consolidated cases from the FirstclatDistrict Court in the County dfos Alamos
(“consolidatedstate court proceeding)NOTICE OF REMOVAL (Doc. No. 1§.The solebasis
for removal wadederal question jurisdictiord. at 1 (citing 28 U.S.C. 88§ 1331 and 1441(a)).

On July 19, 2016, A8l filed DEFENDANT [ASIC’S] MOTION TO REALIGN

PARTIES, stating that while ASIGad removed the consolidatsiéte courproceeding just one

! The Motions to Reman(Doc. Nos. 158, 225, 226, 22@)ntain case captiotisom the consolidated state court
proceeding, buthe Court uses the caption above with its alignment of the partiesrfuyg®s of convenienc&éhe
caption above, however, does not accurately reflect the caption of the consaitdtgamburt proceedin§ee
Memorandum Opinion and Order entered June 9, 2017 (Doc. No. 278) (describiat)capton) andee
discussion below.

2 This case waseassigned to the undersigned Senior United States District Judge otOM2917

3 At the time of removal on July 18, 2016, ASIC, Trinity Capital Corporatitsa Los Alamos National Bank
(TCC/LANB), Federal Insurance Compafhederal) Travelers Indemnity Comparaka St. Paul Mercury
Insurance Company (Travelers/St. BaGontinental Casualty Compaf@ontinental) William C. Enloe, and Jill
Cook had each been named as a Deferidate or morease®f the consolidated state court proceedBeg, e.g.,
Mr. Pierce’s July 7, 2016 Amended Complaint (Doc. No. 63).
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day earlier on the sole ground of federal question jurisdiction, ASIC believed#tignment of
the parties wawarranted “based upon their real (as opposed to their claimed) intefs3iS.”
Motion to Realign (Doc. No. 6)n the Motion to Realign, ASIC did not expressly argue that
realignment of the parties would result in the Court having diversity jurisdictioreth as

federal question jurisdiction, but thaasthe gist of ASIC’s request for realignme8eeid. at 2
(citing case lawdiscussing realignment of parties in the context of removal based on diversity
jurisdiction). ASIC’s Motion to Realign Partiesaw fully lriefed as of August 18, 2016.

On August 19, 2016Continentaffiled DEFENDANT[CONTINENTAL'S] NOTICE OF
ADDITIONAL GROUNDS FOR REMOVAL (Doc. No. 232), in whicGontinentalexpressly
raised diversity jurisdiction as an additiobalsisfor federal court jurisdictionAlso on August
19, 2016, Continental filed DEFENDANT [CONTINENTAL'S] MOTION TO REALIGN
PARTIES (Doc. No. 233), arguing that complete diversitgittzenshipbetween the parties
would exist if the Court realigned the Insure@8€C/LANB,* Enloe, Pierce, and Cool}
Plaintiffs and the Insurers (ASIC, Travelers/St. Paul, Continental, and Hetteefendantdd.
at 6. ASIC joined in Continental’s Motion to Realign Parties (Doc. No. 236). HoweANIB
andtheother “Insureds” gave notice they would not respond to Continental’s MatiBealign
becausét wasfiled in violation of the Court'®arlierAugust 17, 2016 @ler staying nosifemand
matters (Doc. Nos. 237-40). Continental’s Motion to Realign Parties was not briefed.

The four Plaintiffsdentifiedin the above caption each filed a Motion to Remand in
August 2016(1) PLAINTIFF PIERCE’S MOTION TO REMAND TO STATE COURT (Doc.
No. 158) (Pierce Motion to Remand); (RANB’'S] MOTION TO REMAND (Doc. No. 225)

(LANB Motion to Remand); (3JILL COOK’S MOTION TO REMAND (Doc. No. 226) (Cook

4 Trinity Capital Corporation (TCC) owns Los Alamos National Bank (LANB)e Court willgenerallyrefer to
TCCand LANB, collectively, as LANBr as TCC/LANB
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Motion to Remand); and (4) ENLOE’S MOTION TO REMAND (Doc. No. 227) (Enloe Motion
to Remand).

In August 2016, ASIC filed separate responses to the four Motions to Remand:

(1) DEFENDANT [ASIC’'S]RESPONSE IN OPPOSITION TO PLAINTIFF MARK PIERCE’S
MOTION TO REMAND (Doc. No. 223) and SUPPLEMENT TO DEFENDANT [ASIC'S]
RESPONSE IN OPPOSITION TO PLAINTIFF MARK PIERCE’S MOTION TO REMAND
(Doc. No. 228); (2)DEFENDANT [ASIC’'S] RESPONSE IN OPPOSITION TO PIATIFF[
LANB’'S] MOTION TO REMAND (Doc. No. 243); (3) DEFENDANT [ASIC'S] RESPONSE
IN OPPOSITION TO PLAINTIFF WILLIAM ENLOE’S MOTION TO REMAND (Doc. No.
245); and (4)DEFENDANT [ASIC'S] RESPONSE IN OPPOSITION TO PLAINTIFF JILL
COOK’S MOTION TO REMAND (DocNo. 244).

On September 16, 2016, LANBIs. Cook,Mr. Pierce, andVr. Enloe each filed a Reply
in support of the Motions to Remand (Doc. Nos. 247, 249, 251, and 253).

On September 28, 2016, Continental requested leave to file a combined response to the
four Motions to Remand, which was grant€&&eDEFENDANT [CONTINENTAL'S]
RESPONSE TO REMAND ARGUMENTS BY PLAINTIFFS JILL COOK, MARK PIERCE,
[LANB], AND WILLIAM ENLOE (Doc. No. 63) (Continental’s Consolidated Response).

On October 19, 2016, LANBeparatelyil ed a reply to Continental’s Consolidated
Response in whicNs. Cook,Mr. Pierce, andMr. Enloe joined (Doc. Nos. 265, 266, and 267).
[LANB’'S] REPLY TO DEFENDANT CONTINENTAL’'S] RESPONSE TO REMAND
ARGUMENTS BY JILL COOK, MARK PIERCE[LANB] AND WILLIAM ENLOE (Doc.

No. 264) (LANB Reply to Continental’s Consolidated Response).



Background®
A. Parties

LANB is a national banking association organized under the National Bank Actiswith i
principal place of business in Los Alamos and with branch offices in White Rock, ®aatadF
AlbuquerqueTCCis the sole owner of the outstanding shares of LANB.

William C. Enloe served as Chief Executive Officer and as a member of the &oar
Directors of bothfCC and LANB at the time of the 2012 bank examination conducted by the
Office of the Comptroller of the Currency (OCC). Mr. Enloe resigned his posiatfCC and
LANB in February 2013.

Jill Cook formerly served as Senior Vice President and Chief Credit Officére Loan
Department at LANB. In Decemb2012, LANB terminated Ms. Cook’s employment.

Mark Pierce was a loan officer in LANB’s loan department during the 2012 OCC
examination. Mr. Pierce continued in that position until he tendered his lettergrfaisn on
April 4, 2013.

OneBeacon Insurance@p (OneBeacon) is a Bermuda domiciled holding company that
is publicly traded on the New York Stock Exchange. On May 1, 2012, OneBeacon issued LANB
a Management and Professional Liability Insurance Policy with policy nu4m4e00-08-14-

0003 for the period 5/1/12 to 5/1/13. The policy was placed with A®i@ of several insurance
company subsidiaries of OneBeacon (hereafter, referred to as thepdl&\j. Coverage was

renewed for the 5/1/13 to 5/1/14 policy year.

® Of the four Motions to Remand and briefing, the Court found LANB'’s desoniptf the factual and procedural
background most helpful. LANB Motion to Remand a1 2. Thus, the Court has borrodviberally from LANB’s
Motion as to background information. Moreover, the Court has reviewed hb ofiefing, none of which expressly
challenged the background information set out in LANB’s MotionémRnd. If material misstatements are made in
the Background section of this Order, the parties may alert the Court of tomeewith supporting citations.

®In its Notice of Removal and in other filings, ASIC states that it has reemeeusly sued as Atlantic Specialty
Insurance Company d/b/a One Beadnsurance CompangeeDoc. No. 1 at 1.
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Travelers/St. Paul and Continental yaded excess umbrella insurance coverage above
the ASIC policy issued for the 5/1/12 to 5/1/13 policy period. LANB Motion to Remand at 2—4.
Federalprovided excess umbrella insurance coverage above the ASIC policy issued for
the 5/1/13 to 5/1/14 policy yearederahlsoissued a primary “ForeFront Portfolio for
Community Banks” insurance policy for the 5/1/14 to 5/1/15 policy year, when ASlQetbto
renew its coverage for that policy yekt.

B. Insurance Policies

The ASIC policy is a specialty policy designed for financial institutions likblBAand
it provides coverage for a variety of risks and exposures typically faced in &herstitutions.
One such risk is the cost associated with responding to regulatory investigation$SIThe A
policy definesa “claim” to include “a formal regulatory proceeding commenced by the filing of
a notice of charges, formal investigative order or similar document.”"B_.Ation to Remand
at 4. An “Insured Person” under the ASIC policy “means any past, present or fuéaterdi
member of the board of trustees, officer, emplogée’ Id. The ASIC policy promises to pay on
behalf of Insured Persons “loss” for which the Insured Persons are not indemyifiadiB.
The ASIC policy also promises to pay on behalf of LAAIR.oss” for which LANB grants
indemnification to Insured Persons.

The excess umbrella policies issued by Federal, TraveteR#ul, and Continental are
“follow form” policies that provide the same coverage as the primary ASIiCigmktonditioned
on exhastion of the underlying policy limits.

C. OCC and SEC Investigatiohs

In 2012, the PCC] conducted an examination of LANB as of June
30, 2012. The 2012 OCC examination found unsafe or unsound
banking practices relaty to management and board supervision,

" This section isjuoteddirectly from LANB’s Motion at 47, but does not include original footnotes.
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credit underwritingcredit administration and deficiencies in
internal controls. As a consequence, on November 30, 2012,
LANB entered into a formal written agreement with the OCC in
which LANB agreed to take certain agioto address and rectify
the defciencies uncovered in the 2012 OCC examination.

As a further consequence, the deficiencies identified by the OCC
were ultimately determined to have resulted in Trinity and/or
LANB misstating their financial condition and net income in

filings with variousfederal regulatory agencies, including the OCC
and United States Securities and Exchange Cggoni(“SEC”).

On December 6, 2012, Trinity filed a Form 8-K Current Report
with the SEC in which it disclosdte deficiencies uncovered by

the 2012 OCC examination. That same day, LANB sentraaik-

to ASIC’s claims department giving notice of cinestances that
could give rise to a claim under the ASIC policy and attached
copies of the November 30, 2012 OCC agreement and the
December 6, 2012 8-K Current Report. ASIC did not acknowledge
receipt of this notice until February 14, 2013 and then only advised
that it would “simply reserve all rights and defenses under the
policy provisions, and at law, with regard to future developments
in the matter.”

On or about December 8, 2012, an attorney for Jill Cook sent a
letter to the President of LANB, demandimngger alia, that LANB
indemnify her for attorney fees she incurred in responding to the
OCC investigation and a smalled “Fifteen Day Letter.” LANB
forwardedMs. Cook’s demand letter to ASIC’s claims department
on January 16, 2013 and ASIC acknowledgestiptof the

demand letter and LANB'’s notice of claim on January 17, 2013.

In late 2012 or early 2013, the SEC opened an investigation
captionedn the Matter of Trinity Capital Corporation (D3320)
which related to the circumstances surrounding the restatement of
Trinity’s financial statements following the 2012 OCC
examination. Beginning in January, 2013, and continuing into
2014 and 2015, the SEC issued numerous subpoenas to Trinity,
LANB and to various current and former officers, directors and
employees of Trinity and LANB, requesting production of
documents and in some instances, commanding the recipients to
appear and give sworn testimony at the SEC’s redjioffices in
Denver, Colorado. Copies of the subpoenas received in 2013 were
forwarded to ASIC’s claims department in December of 2013.
[Additional subpoenas followed].



Mr. Enloe, Ms. Cook and MiPierce have been targets of these
ongoing regulatory investigations and had requested that LANB
indemnify them for legal fees and costs incurred in responding to
the investigations. LANB denied their requests because it
determined that it was prohibited from indemnifying these
individuals under the provisions of 28 U.S.C. part 359 and the New
Mexico Business Corporations Act ....

On January 7, 2015, ASIC’s claims adjuster advised LANB for the
first time that ASIC was reserving its rights to deny coverage for
the ongoing regulatory investigations on the bdsasASIC had

not been provided adequate or timely notice of a claim or
circumstances that could give rise to a claim during the 2012-2013
ASIC policy period. However, the ASIC claims adjuster did not
acceptor deny coverage but requested additional documents.

April 30, 2015, ASIC’s claims adjuster sent a letter to counsel for
Jill Cook denying coverage for Ms. Cook’s claim for
reimbursement of her defense costs in responding to the regulatory
investigations. ASIC’s denial of coverage was premised [on]
LANB'’s alleged failure to give timely or adequate notice of claims
or circumstances that could give rise to a claim during the 2012-
2013 policy period.

LANB Motion to Remand at 4-7.

D. Procedural History

1. William C. Enloe’s underlying lawsuis

On May 11, 2015Mr. Enloe filed an initialComplaint for Declaratory Relief Regarding
Insurance and Indemnity Agreements agdidftiB and ASIC in the First Judicial District
Court (County of Los AlamogP-132-CV-2015-00047) and on July 1, 2015, LANB removed
D-132-CV-2015-00047 to federal court on the basis of federal question jurisdiction. Doc. No. 1—
3 in Civ No. 15-567 WPL/KBM. On July 30, 2015, Mr. Enloe fileRae 41Notice of
Dismissal Without Prejudice of Civ. No. 15-567.

On September 1, 2015, Mr. Enloe filed a Quamt for Declaratory Relief, Breach of
Insurance Contract, Insurance Bad Faith, Breach of the New MexicamtsuPractices Act,

and Negligence against ASIC, OneBeacon, Federal AN in the First Judicial District



Court (County of Los AlamogP-132-CV-2015-00082). LANB states that unlike Mr. Enloe’s
initial and amended complaints that he filed in May 2015, this September 1, 2015 Complaint did
not include alaim for indemnity against LANB. LANB Motion at 9 n%.

On October 7, 2015, Mr. Enloe filedVerified Waiver and Disclaimer with prejudice
disclaiming his right to pursue a declaratory judgment action agahB to indemnify Mr.
Enloe for fees related to the regulatory and enforcement litigation.

On October 15, 2015, the New Mexico SuperingTichf Insurance accepted service on
behalf of ASIC and OneBeacon. On November 16, 2015, ASIC and OneBeacon answered the
September 1, 2015 Complaint.

On February 1, 2016, the First Judicial District Court in the County of Los Alamos
entered an Order consolidating Mr. Enloe’s lawsuit against ASIC, FededaLANB with
LANB'’s lawsuit against ASIC, Federal, Enloe and Cook (see below). Thus,&tatt Cause
Nos. D-132€V-2015-00082 and D-132V-2015-00083 were consolidated for all poses and
filings were entered ithe lead case, 1032-CV-2015-00082SeeDoc. No. 94 gttachedstate
court filings)

On April 28, 2016, the First Judicial District Court in the County of Los Alaembsred
a second Order of Consolidation upon LANB’s unopposed motion, consolidating the three state
court actions, i.e, the Enloe, LANB, and Pierce lawsuits (see below). Thus, Suat&@use
Nos. D-132€V-2015-00082, D-132-2015-00083, and D-X0¥-20150231 were all
consolidated undéehe lead casd)-132-CV-2015-00082. The caption used for the consolidated

cases included all three caSes.

81t does not appear from the state court proceedings that Mr. Enloe filedemded complaint in May 2015,
although he filed a First Amended Complaint on MayZll6.

° For this reason, ASIC’s caption in its Notice of Removal, realigtiiegparties as ASIC may seek for purposes of
possible diversity jurisdiction, is inaccurate.



On May 31, 2016, Mr. Enloe filed a First Amended Complaint for Declaratory Relief,
Breach of Insurance Contract, Insurance Bad Faith, Breach of the NewoMiesiirance
Practices Act, and Negligenaethe consolidatedtate courproceeding against ASIC, Federal,
LANB, TravelersSt. Paul and Continental in the First Judicial District Caarthe County of
Los Alamos.This is the first time Mr. Enloe named Trawal&t. Paul and Continental as
DefendantsThe Enloe First Amended Complaint is the operative EGlmaplaint in ths
removed action.

2. LANB’s Related Underlying_awsuits

On July 1, 2015, LANB filedn federal court a Complaint for Declaratory Relief, Bad
Fath Breach of Insurance Contracts and Violations of the New Mexico Unfairdnse and
Unfair Trade Practices Act against ASIC, Federal, Mr. Enloe and Ms. CookNoot in Civ.

No. 15-564 WPL/KBM. On September 1, 201L3NB filed a Rule 41 Notice of Voluntary
Dismissal Without Prejudice of CIV No. 15-584PL/KBM.

Also on September 1, 2015, LANB filéa the First Judicial District Cou(County of
Los Alamos)(D-132-CV-2015-00083) a Complaint for Declaratory Judgment, Bad Faith Breach
of Insurance Comnacts, and Violatins of the New Mexico Unfair Insurance Practices Act and
Unfair Trade Practices Act against ASIC, Federal, Mr. Enloe and Ms. Cook.

On September 22, 2015, counsel for ASIC entered an appearance and accepted service of
the LANB state courtiction on behalf of ASIC. On October 22, 2015, ASIC filed its Answer in
the LANB state court action.

On February 2, 2016, LANB and Mr. Enlbked a Stipulated Motion to Dismiss all
Declaratory Claims against Defendfiahloe] Re IndemnificationSeeDoc. No. 186 dttached

state court filings) This Stipulated Motion related to Mr. Enloe’s October 7, 2015 disclaimer,



filed in Mr. Enloe’sstate courtawsuit, that there was no actual controversy under NMSA § 44-
6-2 (Declaratory Judgment ActThus, LANBagread to dismiss its claim for declaratory relief
against Mr. Enloe as to indemnificatid®eeStipulated Order.

3. Mark Pierce’s Related Underlying Lawsuits

On November 2, 2015, Mr. Pierce filed@dmplaint for Declaratory Relief on Coverage
under an Insurandeolicy or Policies, for Declaratory Relief on Employer’s Duty to Indiéynn
Employee for Defense Costs Incurred in Defense of Authorized Actions Dame S$tope and
Course of Employment Duties, and for Damages for Bad Faith Breach of Insialicy or
Policies, for Common Law and/or Statutory Bad Faith by an Insurance Comp@aynpanies,
for Violations of the New Mexico Unfair Practices Act, and for Bad Faith @re& Employer’'s
Duty of Good Faith Indemnification under Respondent (sic) Superiorlitydlagainst ASIC,
LANB, and Federain the First Judicial District CoufCounty of Santa Fe}D-101-CV-2015-
02381).

On November 25, 2015, Mr. Pierce filed an Amended Comppaitit the same title as
above)against the same Defendaimghe same statsourt. On February 22, 2016, ASIC filed its
Answer.

As stated above, the First Judicial District Cq@ounty of Los Alamos) consolidated
the Enloe, LANB, and Pierce lawsuits on April 28, 2016.

On July 7, 2016, Mr. Pierce filed another Amended Compuaitiit a slightly different
title thanboth the original Complaint artte (first) Amended Complaint. The July 7, 2016
pleadingis identified asan “Amended Complaint fddeclaratory Relief on Coveragender an
Insurance Policy or Policies and for DamaBesulting from Breach of Insurance Rglior

Policies, Willful Breach of Insurer's Covenant of Good Faith, Violations of tae Mexico
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Insurance Trade Practices and Frauds Act, and Violations of the NewdWénfair Trade
Practices Actagainst the samediendants in the First Judicial District Courthe County of
Los Alamos. The July 7th Amended Complaint was filed in the consolidated state court
proceeding and is the operatierce Complaint in this removed action.

4. Jill Cook’s Related Underlying Clens

Ms. Cook did not file a lawsuit against any of the parties. Instead, in her January 8, 2016
Answer to LANB’s Complaint (D-13ZV-2015-00083), Ms. Cook filed@ross @aim against
ASIC and FederaeeDoc. Nos. 102-103&(tachedstate court filings)The CrossClaim
alleged in part,that ASICand Federabwed Ms. Cook a duty to defend and indemnify her for
costs related to the federal regulatory investigations of LANB. Cook Answer asd Claim
1984, 92.

On February 3, 2016, Ms. Coakd LANBfiled a Stipulated Motion to Dismiss all
Declaratory Claims against Defendant Jill Cook Re Indemnificatiomgtdtat Ms. Cook had
agreed not to pursue claims against LANB for defense and indemnity relatededetsd
regulatory investigations. Ms. Cook and LANB stipulated and agreed that LAN&®st for
declaratory relief regarding Ms. Cook could be dismissed, without prejudice. Doc. No. 187
(attached state couitings). On February 17, 2016, the First Judicial District Court in the
County of Los Alamos entered a corresponding Stipulateeérlismissing LANB’s claim
regardingindemnification of Ms. CookSeeDoc. No. 136.

5. ASIC’s Removal of the Consolidated State Court Proceeding

On July 18, 2016, ASIC filed its Notice of Removal relying on Mr. Pierce’s July 7, 2016

Amended Complaint. ASIC states that it was served electronically with MreRi&mended

Complaint on July 7, 2016 and that it filed the Notice of Removal within 30 days of receipt of
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the Pierce Amended Complaint. Notice of Removal Y 233C asserts that thiuly 7, 2016
Amended Complaint “raised for the first time allegations from which the defécdald
ascertain that the case had become removable pursuant to 28 U.S.C. § 144&{(b(8)As
stated above, theole basis for theemoval was federal question jurisdictidah. § 7.
6. The SEC’S Related Complaint against Ms. Cook and Mr. Pierce

Theprocedural history iatangleof multiple lawsuits, numerous amended pleadings,
assorted removals, dismissed claileasd dismissethwsuits; and, there isdizzying numbebf
state court filings@oc. Nos. 10-94, 96-137, 178-187, 195-210). In addif&iC alers the
Court to another case that it contendgdisectly related” to this proceedin§EC v. Jill D. Cook
and Mark C. Piece CIV No. 15-864 MV/LF SEC ProceedingJiled in federal court on
September 28, 2015. ASIC Response to LANB Motion to Remand at 18edASIC’s
Supplement to its Notice of Removal (Doc. No. 211) (also notifying the Court 8HGe
Proceeding. Accordng to ASIC, theSECProceedingvassettled “conditioned upon SEC
approval of the terms of the settlement, and the case will be stayed indefmaelyomplish the
approval processASIC Responsat 11. The electronic dockettime SECProceedingndicaes
thaton March 29, 2016, the Court entered a Final Judgment as to Ms. Cook, and on January 23,
2017, a Final Judgment as to Mr. Pierce. Doc. Nos. 28, 54. fe8ECProceedings closed
although each Final Judgment states that the Court retains jurisdiction to eméoieerts of the
Final Judgmentd. There is nothingn the electronic docketbout an indefinite stay.

Summary of Positionsin Motions to Remand and Responses™

A. Motions toRemand

9 The Court does not recite evagsition raised by the parties in the briefing of the Motions to Remand. This
section provides an overview of many of the arguments.
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LANB presents three argument to support its Motion to Remand: (1) ASIC’s removal
was untimely(2) ASIC’s Notice of Removal igrocedurally defective because it misrepresents
the caption of the consolidatsthte courproceeding, does not includé of the parties to the
consolidated cases, and was not consented to by all Defendant3) ABd#J’s Notice of
Removal fails to show the existence of a federal quedtitbNB Motion to Remand at 2n its
Reply, LANB counteredASIC’s and Continental’'s contentiotisat diversity jurisdiction exists
by assertindpoth (1) thatContinental’s notice of diversity jurisdiction as grounds for removal
was untimely and?2) thatthere is not complete diversity of citizenship between all Plaintiffs and
all Defendats. LANB Reply at 8-9.

Arguments in the other Motions to Remand are similar. Although Mr. Pierce contends
that the case captiarsed by ASIGs a “misrepresentation of the procedural $ddte requests
remand on two grounds: (htimeliness of removagnd (2) lack of federal question
jurisdiction. Pierce Motion to Remand at 1. In his Reply, Pierce further asserts that “[ijn
most circumstances, . defendants may not add completely new grounds for removall, i.e.,
diversity jurisdiction,] o furnish missing allegations. .” to an earlier Notice of Removatierce
Reply at 10.

Mr. Enloe posits that ASIC’s removal does not satisfy the requirements of 28 U.S.C.
8 1446 because ASIC’s removal was not timely, did not include copibe ehtire tate court
record, did not reflect the consent of all co-defendants, and did not contain any stafement
federal question jurisdiction. Enloe Motion to Remand at 6-23. Mr. Enlo@aaseghat
ASIC’s Notice of Removal improperly contains a “Motion” within the Notice \tsbould have

been addressed by separate motfdd. at 23-24. In his Reply, Mr. Enlomaintainsthat even

1 ASIC subsequently filed a separate Motion to Realign Pantiaddition to the “Motion” requesting realignment
that itincluded in the Notice of Removal.
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assuming ASIC’s removal based on federal question jurisdiction was timelg, &fslior
Continental may not add a new basis for removal (diversity jurisdiction), bezénse ground
cannot be added now (post removal)” either by ASIC’s response brief or by Corisnenta
additional removal notice. Enloe Reply at 10.

Ms. Cook claims that ASIC’s removal was “procedurally deficientnoeliy, and fails to
raise the requisite federal question necessary for this Court to retagicpiois.” Cook Motion
to Remandat 1. She emphasizes ASIC's failure taamb timely consent to removabm all co-
defendantsld. at 2-5. In her Reply, Ms. Cook, similar to Mr. Pierce and Mr. Enloe, asserts that
“ASIC camot now attempt to cure its improper and faulty removal by adding a completely new
ground for removd]” and thatCNA cannot now supplemeASIC’s Notice of Removal on the
groundof diversity prisdiction. Cook Reply at 10-11.

Responses to Motions to Remand

In response to the LANB Motion to RemarA&IC holdsthat it acted timely in removing
the state court proceeding by filing its Notice of Removal on July 18, B&6tharB0 days
afterservice of Mr. Pierce’duly 7, 2016 Amended Complaint. ASIC Response to LANB
Motion to Remand at 4. According to ASIMy. Pierce’sJuly 7Amended Complaint
“unambiguously implicated federal question jurisdictidd.”’ASIC asserts that Mr. Pierce’s July
7 Amended Complaint “eliminated for the first time any ‘doubt’ regarding” the Gdederal
guestion jurisdictionld. at 5.In fact, ASIC maintains that “the contested federal issues in this
case are ‘substantial.ltl. at 13. More specifically, ASICrgues that the “nature and character of
the indennity sought by each Plaintiff. . will, by necessity, & analyzed and determined by this

Court based on the application of federal law and federal regulatiorislid. at 19.
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In addition,ASIC represets that all Defendants “properly denominated, joined[,] and
served have consented to removhl."at 6.ASIC asserts that even if it did not attach every state
court filing at the time of removal, thitpe ofa procedural defe@ nota ground to remandd.
at 8.

Notwithstanding ASIC’s removal based solely on federal question jurisdictid@, AS
argues that when the parties are properly aligned, diversity of citipanghalso confer
jurisdiction on this Courtd. at 3.Put differently,ASIC maintairs that, based on Continental’s
Notice of Additional Grounds for Removal asserting complete diversity oénglap, diversity
jurisdiction “renders moot or otherwise trumps Enloe’s Motion to Remand directedktalfe
guestion jurisdiction.ld. at 9.ASIC also contends that federal preemption of the area of law
involving “federal banks and institution affiliate partiesippliesthis Court with federal
guestion jurisdictionld. at 3.

ASIC sets forth similar arguments in response to Mr. Pierce’s MotiBeteande.g.;

(1) the coverage clains issueare based on an interpretation of federal k&ythe case was
timely removed; and (3) this Court has jurisdiction of this case based on compéesityliof
citizenship of the parties as realigned. ASIC Response to Pierce Motion em&at?, 21.
ASIC further states that Plaintiffs have judicially admitted that this Court Hasalguestion
jurisdiction, a position that the Court rejected in an earlier opinf@ee als®ASIC Response to
Enloe Motion to Remand at 3 (arguing diversity and federal question jurisdiction support

removal as well as federal preemption in the area of latinpat to deciding Plaintiffs’ claims);

21n its June 9, 2017 Memorandum Opinion and Order, the Court deetfiat it would take judicial notice of
LANB's statements in support of removing Mr. Enloe’s first procegtirfederalcourt based on federal questi
jurisdiction, but the Court denied a request to judicially estop LANB frayuiag that remandf this case was
proper based on lack of federal question jurisdiction. Doc. No. 278.
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ASIC Response to Cook Motion to Remand é&edting out similar arguments in opposition to
Cook Motion to Remand).

ASIC’s Supplement to its Response to the Pierce Motion to Remand seeks to bring to the
Court’s attation yet another related proceeding. Supplemental Respons&3i2saysthat
after filing its Response to the Pierce Motion to Remand, ASIC learnednit¢ptember 26,
2013, TCC and the Federal Reserve Bank of Kaiiiisentered into a Written Agresent in
Docket No. 13-028WNA-HC, an action pending before the Board of Govesradrthe Federal
Reserve System, Washington, D((Reserve BanRroceeding). Id. ASIC interprets the
Written Agreement in that case to support its assertion that federabgsesdtound in this
proceeding anéurtherclaimsthat the “United States has a significant interest in the outcome of
this litigation as it relates to this Court’s interpretations of any indemnity obligatienmthies
may have with respect to one another.” Id. at 3.

Continental filed a singl&esponse to theur Motions to Remandn its Consolidated
Response, Continentatimarily focuses on itsotice statingdiversity jurisdiction as a basis for
this Court’s jurisdiction.’'ld. at 1. Continental takes the position that the Insureds have “missed
the marK in arguing that Continental’s notice of diversity jurisdiction was untinaglg an
improper supplement to ASIECNotice of Removal, and in arguitigat complete diversity of
citizenship is lackingld. For example, Continental maintains that its “removal notice” filed
August 19, 2016, was timely because Continental received the full pleadings in thedededoli
state court proceeding on July 21, 2016, at which time Contineasairst able to ascertain
grounds for removal based on diversity jurisdictiahat 7~8. In its Reply to Continental’s

Consolidated Response, LANB disputes Continental’s claim that its notice of lenasva
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timely and further asserts that Continentalreat establish complete diversity of citizenship
between the adverse parties. LANB Reply to Continental Consolidated Response at 4, 8.
Legal Standard

“A case originally filed in state court may be removed to [this] court if, but dnly i
‘federal subjecmatter jurisdiction would exist over the claimFirstenberg v. City of Santa Fe
696 F.3d 1018, 1023 (10th Cir. 20X2itation omitted). “[Ahy civil action brought in a State
court of which the district courts of the United States have original jurisdictionbeneemoved
by the defendant or the defendants, to the district court of the United States dgsttict and
division embracing the plasehere such action is pending.” 28 U.S.C. § 1441(a).

A case may be removed to federal court on the basis of a federal question, i.dipfan ac
arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. $§11331.
addition, a case ay be removed on the basis of diversity jurisdictiime federal district court
“shall have original jurisdiction of all civil actions where the matter inromersy exceeds the
sum or value of $75,000 ... and is between citizens of different States....” 28 U.S.C.

§ 1332(a)(1).

Title 28 U.S.C. § 1446 governs the procedure to remove an action to federal court. It
states in pertinent part that “[a] defendant or defendants desiring to renyosigibaction from
a State court shall file in the district courttbé United States ... a short and plain statement of
the grounds for removal, together with a copy of all process, pleadings, and erdedsugpon
such defendant or defendants in such action.” 28 U.S.C. § 1446(a). A notice of removal must be
filed—

within 30 days after receipt by the defendant, thrasggiice or
otherwise, of a copy of the initial pleading setting forth the claim

for relief upon which such action or proceeding is based, or within
30 days after the service of summons upon the defendant if such
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initial pleading has then been filed in court and is not required to
be served on the defendant, whichever period is shorter.

28 U.S.C. § 1446(b)(1However, if the case stated by the initial pleading is not removable,”
the defendant must remove the action to federal court “within 30 days aftipt recef a copy
of an amended pleading, motion, order or other paper from which it may first biascethat
the case is one which is or has become removable.” 28 U.S.C. § 1446(b)(3).

Because fegeral courts are courts of limited jsdiction, there is a presumption against
removal jurisdiction, which the defendant seeking removal must over&ereDutcher v.
Matheson733 F.3d 980, 984 (10th Cir. 2013ee also Laughlin v. Kmart Coy»0 F.3d 871,
873 (10th Cir.)cert. denied516 U.S. 863 (1995abrogated on other grounds Dart
Cherokee Basin Operating Co., LLC v. Owelrgg S.Ct. 547 (2014). In other words, the failure
to comply with the express statutory requirements for removal magmrémelremoval defective
and require remandHuffman v. Saul Holdings Ltd. P’ship94 F.3d 1072, 1077 (10th Cir. 1999)
(citation omitted)“It is well-established that statutes conferring jurisdiction upon the federal
courts, and particularly removal statutes, are to be narrowly construed in lait of
constitutional role as limited tribunalritchett v. Office Depot, Inc420 F.3d 1090, 109495
(10th Cir. 2005). “All doubts are to be resolved against remokajén v. Found. Reserve Ins.
Co., 683 F.2d 331, 333 (10th Cir. 1982). “The burden of establishing subgtdr jurisdiction
is on the party asserting jurisdictiotMontoya v. Chap296 F.3d 952, 955 (10th Cir. 2002).

Discussion

Amendment of Removaloticeto Add Diversity Jurisdiction

Mr. Enloe, Mr. Pierce, and Ms. Cook each argue that neither ASIC nor Continental may
add diversity jurisdiction as a new ground for removal once the casgn@adyremoved on the

basis of federal question jurisdictiddeeEnloe Reply at 10; Pierce Reply at®yok Reply at
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10. They cite legal authority in which Courts primarily addressed formahdments of removal
notices, which were filedfter the expiration of the 30-day period for remo%ale, e.g., Fed.
Nat’l Mortg. Ass’n v. Milasinovichl61 F. Supp. 3d 981, 1014 (D.N.M. 201ds&llowing
proposed amendment that was two years too laR{;O Entl. Remediation, L.L.C. v. Dep't of
Health and Entl. Quality of the State of Mon213 F.3d 1108, 1117 (9th Cir. 2000) (“The
Notice of Removal ‘cannot be amended to add a separate basis for removal ipmisdiet the
thirty day period.™).

In this case, ASIC and Continental did not formally move to amend the removal notice,
and they both contend that they filed their removal notices within tliag@eiod. There is
authority for the proposition that parties may freely amend a removal notice be&faration of
the 30-day periodSee, e.gZamora v. Wells Fargo Home Mort@31 F. Supp. 2d 1284, 1301
(D.N.M. 2011) 14C Charles Alan Wright, Arthur R. Miller & Edward H. Coopeederal
Practice and Procedurg 3733 (3d ed. 1998) (notice of removal may be amended freely by
defendant before exgaition of 30-day period for seeking removal).

In Zamora the Honorable James O. Browning remarked that “[w]hileay not
automatically follow that a defendant can assert a new basis of soig#et jurisdiction to
support removal as a matter of right within this thirty-day period, partiguldrén the facts or
evidence supporting the new basis become available to the defendant following removal
compelling case can be made to allow amendmé&aniorg 831 F. Supp. 2d at 1303 n.11.
However, Judge Browning left that question for another day, and the Court has not located or
been directed to any legal authority in the Tenth Circuit Court of Appeals or elsetivae

definitively resolves this question.
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The Court need not decigehetherContinental is permitted to add diversity jurisdiction
as abasis for removal within the 30-day period for remd@tause the Coucbncludes that
neitherASIC nor Continental filed timely removal notic&seediscussiornnfra.

. Timeliness of Removals

A. ASIC’s Removal Based on Federal Question Jurisdiction

1. Background
On July 18, 2016, ASIC filed its Notice of Removal based on federal question
jurisdiction. ASIC contends that the Notice was timely because it was filboh\80 days of
ASIC’s receipt of Mr. Pierce’duly 7, 2016 Amended ComplaititNotice of Removal 1, 6.
According to ASIC, Mr. Pierce’s July 7, 20Bénended Complaint “raised for the first time
allegations from which [ASIC] could ascertain that the case had become remuawesiant to
28 U.S.C. § 1446(b)(3)I4.1 6.
Mr. Pierce counters that ASIC should have “reasonably or intelligdimdtyascertained’
the existence of the same federal question(s) it now raises no later trest Aloeember 25,
2015, if not on September 1, 2015 or July 1, 2015.” Pierce Motion to Remand at 7.
2. Legal Standard
The guestion of timelinesfocusses omwhen ASIC was first able to ascertain that there
were federal questions raisedthg pleadingsSee28 U.S.C. 8§ 1446(b)(3) (“... if the case stated
by the initial pleading is not removable, a notice of removal may be fikhvB80 days after

receipt by the defendant, through service or otherwise, of a copy of an amerdizagple. or

13 ASIC sometimes refers to the Pierce July 7, 28ft@ndedComplaint agshe “Amended Complaint” (Doc. No. 1

1 2) or as the “First Amended Complaint” (Doc. No. 223 11 8, 11, 13). The €lanifies that on November 2,

2015, Mr. Pierce filed his original Complaint against ASIC. On Mawer 25, 2015, Mr. Pierce filed a [first]
Amended Complaint but inadvertently omitted allegations to support hissciajainst Federal despite having
named Federal as a Defendant. Pierce Motion to Remand at 7. Thus, the2®ly Tomplaint is actually Mr.
Pierce’s [second] Amended Complaint. For purposes of clarity, the afers to the [second] Amended Complaint
as the July 7, 2016 Amended Complaint.
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other paper from which may first be ascertainetthat the case is one which is or has become
removable.”)emphasis addedfailure to filenotice of the removalithin the time set forth in

8 1446(b) constitutes a defect in removal procedure, warranting a refrhdfrdan 194 F.3dat
1077.

Under the weHpleaded complaint ruléa suit arises under federal law ‘only when the
plaintiff s staément of his own cause of action shows that it is based’ on federaDawoh
Energy Prod. Co. v. Mosaic Potash Carlsbad, |83 F.3d 1195, 1202 (10th Cir. 2012)
(citations omitted)Thus, a federal defense, for instance, typically cannot satistyetgleaded
complaint rule, and thus cannot create federal question jurisditdicat 1204. “[T]hough a
federal cause of action is not a necessary predicate for fegerstion jurisdiction, a federal
guestion apparent on the face of the well-pleaded complaint is indispensablech v.
Archdiocese of Denved13 F.Supp.2d 1181, 1185. Colo. 2006) (citindRice v. Office of
Servicemember§&roup Life Ins, 260 F.3d 1240, 1245 (10th Cir. 2001)).

The Tenth Circuit CourtfoAppeals has determined that “ascertained’ as used in section
1446(b) means a statement that ‘should not be ambiguouseoxloich ‘requires an extensive
investigation to determine the truthAkin v. Ashland Chem. Gd56 F.3d 1030, 1035 (10th
Cir. 1998) (citations omittedgert. denied526 U.S. 1112 (1999). There is no duty to investigate
and determine removability wheethe initial pleadings are uncledhe Tenth Circuit instructs
that “clear and unequivocal notice from the pleading itself” or from other papeguiredlid.
at 1035-36.

An amendment of the complawill not revive the period for removal if the case
previously was removable but a defendant failed to exercise its right to do so.aBut, if

amendment provides a new basis for removal or changes the character afatieniso as to
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make it substantially a new suat different result is reachet4CWright, Miller, Fed. Prac. &
Proc. Juris. 8§ 3731 (4th ed.).
3. Analysis

In support of federal questigarisdiction, ASIC relies orMr. Pierce’s allegations of “his
claims for insurance coverage [that] arise from actions instituted againsy hima bnited
State$,]” i.e., the OCC and SEC investigations into LANB'’s practié&3lC Response to Pierce
Motion to Remand at 1. According to ASI®,erce’s allegations against ASIC are predicated
on whether certain actions of the [OCC] and/or the [SEC] regarding whe#kidB], a national
banking association organized under the National Banking Act [] and its direatidos afficers
violated Unitel States banking laws in the handling of loans for home mortgages, amount to
covered Claims under the insurance policy in questioid’ at 2.ASIC represents th#be
coverage determination must be made in reference to interpretations of fetaed and
federal regulatory provisionsl. at 2, 5.

In addition, ASICrelies onallegations in th&EC Proceedingp support federal question
jurisdiction.Id. at 3.Further, ASIC notes the Written Agreement entered on September 26, 2013
in theReserve BanRroceedingDoc. No. 228-1.

ASIC specifies that the following allegatiofeund in Mr. Pierce’s July 7, 2016
Amended Complaint suppaemovalbased on a federal question:

a. “Plaintiff's claims for a declaration of coverage for covered losses, and
related relief ... are related to certain [federal] regulatory proceedings
conducted or commenced against [LANB], which proceedings include
a regulatory investigation ... in the aftermath of the 22008 home
mortgage scandal and collapse ...” (citing 1 7 of Pierce du2016
Amended Complaint).

b. “Among the unintended consequences was an unprecedented increase

in regulatory proceedings and investigations conducted by the OCC
and the SEC."id. 1 10).
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c. The OCC investigated LANB’s banking practices and found “certain
deficiencies in LANB’s banking practices.id. 1 13).

d. The OCC found that LANB engaged in unsafe or unsound banking
practices.i@.  16).

e. LANB and OCC entered into formal agreements, necessitating LANB
to file a Form 8K Current Report with the SEC “disclosing the
deficiencies” identified (sic) the agreement the (sic) reaclubd. (

19 14-18).

f. Inlate 2012 or early 2013, LANB was notified that the “OCC and/or
SEC was about to commence, or had already commenced, formal
regulatory proceedings against [it(itl. 7 19).

g. Inlate 2012, the SEC filed a formal proceeding against LANB during
which the SEC issued numerous subpoenas to dozens of current and
former LANB officers, directors and employees and to give sworn
testimony at the SEC’s regional office in DenvColorado.igl.

1 20-22

h. [ASIC] sells insurance products and services to banking institutions,
and its management liability policies are “mutually intended to protect
banking institutions and their managing officers against the cost of
defendingreguatory proceedingnstituted by the OCC or SECI.]”
(emphasis added by ASIGU( 1 23).

ASIC Notice of Removal at T 14hA.

ASIC also contends that not until it reviewed the abste¢ed allegations in Mr. Pierce’s
July 7, 2016 Amended Complaint, could ASIC first ascertain that three federabgaestise in
the removed consolidated cases. Notice of Removal § 13(a—c). According to ASéChtiees
guestionsll involved determinations of whether certain “activities” pertaining to thedéde
agency investigations of LANB and of its employees met the definitions ofispesurance
policy language so as to trigger coverage under ASIC’s policy. ASIC nmankeat the
resolution of these insurance coverage questions “necessarily depend on anamalysis

determination of Plaintiffs’ allegations in light of the applicable federal.law’ 1d. { 13.
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Mr. Pierce argues that af thesesame or similaallegdions appeaadin his November
25, 2015 [first] Amended Complaint, in Mr. Enloe’s September 1, 2015 Complaint against
ASIC, et al., in LANB’s September 1, 2015 Complaint against ASIC, et al., and/orGodiis
Cross Claim against ASIC. Pierce MotiorRemand at /3 (citing Doc. Nos. 10-13, 61-62, 67—
68, and 102-03) (attached state court pleadimgs)Pierce explicitly lays out the paragraph
numbers othemany different allegations from all of these Complaints and from Ms. Cook’s
Cross Claim which are similar tr. Pierce’s July 7, 201&llegationson which ASIC relies.
Notice of Removal 111a—h. Pierce Motion to Remand at 7-9.

The Court carefully compared each allegation in Mr. Pierdag 7, 2016 Amended
Complaint that wasited as support for federal question jurisdiction by A&t the multiple
allegations in Plaintiffs’ earlier Complaints and in Ms. Cook’s earlier CroamCléne Court
concludes, without doubt, that the allegations upon which ASIC relies for federabguesti
jurisdiction, as set out in Mr. Pierce’s July 7, 2016 Amended Complaint, are égahed
verbatim or in spirit, or both, in the earlier Complaints filed and served on ASIC by Mr. Pierce,
Mr. Enloe, and LANB, and in the Cross Claim filed against ASIC by Ms. Cook.

For examplein support of removal, ASIC cites an allegation in Mr. Pierce’s July 7, 2016
Amended Complaint addressing Mr. Pierce’s claims for a declaration of cevferdgsses
related to certain federal regulatory proceedings condacfacst LANBIn the aftermath of the
2007-2008 home mortgage scandal and coll&seallegations set out above andASIC
Notice of Removal T 11(a). In Mr. Enloe’s September 1, 2015 Complaint, Mr. Enloe dahaged
he was suing ASIC and the otlisfendant insurers for failing to provide a defense in
connection with threatened civil money penalties following two related regylatestigations

in reference to LANB banking practices. Enloe September 1, 2015 Complaint at 1-2. Mr. Enloe
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submitted thatis Complaint arose as the “New Mexico economy declined in the aftermath of
the financial crisis of 2008 and the ensuing global recession,” when LANB anctotherunity
banks experienced an increase in classified loans and a decrease in collateraippbrasgs
parts of loan portfoliodd.f 12. Mr. Enloe stated that late in 2012 into the first quarter of 2013,
LANB learned that “two federal regulatory agencies” were contemplatimgnemcement of
regulatory investigations into LANB'’s practiced. 13 See id{[{ 1218, 47-51, 53, 55-60,
69-79 (other allegations regarding the SEC and OCC investigations of LANB and MrsEnloe
request for insurance coveragBge alsd.ANB’s September 1, 2015 Complaint against ASIC,
et al. 11 1530, 51-64, 66—-68 (makirggmilar allegations aboukhe “global financial crisis of
2007-2008, the SEC and OCC investigations into LANB’s banking practices, LANB englloyee
and directors’ claims for insurance coverage, and LANB’s notices of pdtelairas submitted
to ASIC regarding the results of the federal agency investigations);iédce® November 25,
2015 Amended Complaint Y 12-13, 53—-63 (including allegations pertaining to the OCC and
SEC investigations and findings of deficiencies with LANB'’s banking prests welhs
allegations that Mr. Pierce sought insurance coverage for his expenses intuesggbnding to
the investigations); Ms. Cook’s January 8, 2016 Cross Claim against ASIC and athensins
191131 (same).

In thisOrder, the Court will not go through each of the eight allegations from Mr.
Pierce’s July 7, 2016 Amended Complaint that ASIC contends supports federal question

jurisdiction because virtually all of those allegations flow from the investigatitat the OCC
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and the SEC conducted at LANB in 2012 and 281Suffice to say that the earlier filed

Complaints by Mr. Pierce, Mr. Enloe, and LANB and the earlier filed Crossn@igiMs. Cook

areall replete with similar allegations about the federal agency investigations, dheyfirof the

OCC and th&sEC, the agreements as to corrective actions LANB was to take, the issuance of

subpoenas to many current and former LANB officers, directors, and employeaestteri

investigationsand these parties’ requests for insurance covessgPierce Motion td(Remand

at 8-9 (setting out paragraph numbersaflierallegations by Mr. Pierce, Mr. Enloe, Ms. Cook

and LANB).Thus, if ASIC was alerted to the possible presence of a federal question by the

specified allegations in Mr. Pierce’s July 7, 2016 Amendeah@aint, that was not the first time

ASIC should have known about the possibility of a federal question. Based on a thorough review

of the pleadings, the Court concludes th&tC could have “first ascertained” the presence of a

federal questioat leasts early as the Fall of 20156 not in the Summer of 2015, when LANB

removed Mr. Enloe’s earlier proceeditagfederal court based on federal question jurisdiction.
Moreover, the Court finds it telling that in the four Responses to the Motions to Remand,

seeDoc. Nos. 223, 243, 244, 24ASIC neverattempted to refuter even addreddr. Pierce’s

citations tosimilar allegations in his earlier filed Complaint, in the earlier filed Complaints by

Mr. Enloe and LANB, and/or in the earlier filed Cross Claim by Ms. Cdublis is true

notwithstandingsimilar agumentsaisedby Mr. Enloe, Ms. Cook, and LANB in their Motions

to RemandSeePierce Motion to Remand (Doc. No. 158, at 7-10); Enloe Motion to Remand

4 The one exception is the allegation that ASIC “sells insurance productemices to banking institutions, and
its management liability pigies are ‘mutually intended to protect banking institutions and theiraging officers
against the cost of defending regulatory proceedings instituted by l8eOSEC][.]” Notice of Removal § 11(h).
The Court does not know why this would alert ASICrfloe first time” that a federal question existed. After all,
ASIC issued the pertinent insurance policy to a banking institution, thacolicy defines a covered claim to
include “a formal administrative or regulatory proceeding commenced byittgedf a notice of charges, formal
investigative order or similar document” and further provides thatamer will pay on behalf of an insured person
for losses that are not indemnified by the financial institution and thatsbheed person was legally obligated to
pay.SeeLANB Motion to Remand at 4; ASIC Policy.
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(Doc. No. 227, at 6-8); Cook Motion to Remand (Doc. No. 226, at 14-18); LANB Motion to
Remand (Doc. No. 225 at 14§ee als&nloe Reply at-3%6 (detailing eight instances when ASIC
received notice of a possible federal question, starting with LANB'’s fegeesation removal of
the earlier Enloe complaint inly12015); LANB Reply at 3-5 (ASIC was “unequivocally on
notice of the potential for federal question removal more than a year befted itdinotice of
removal”); Cook Reply at 5 (notingtibstantially identical allegationsi thethree earlier
pleadngy.

Instead of specifically responding to these arguméhsSIC arguenly that a
defendant need noirvestigate the necessary jurisdictional faeithin the first 30 days of
receiving an original, indeterminate complaint.” ASIC further conteralsitivas not necessary
to mention “any of the federal questions’ in response to an Original Complainovthiés face,
does not affirmatively manifest themASIC Responses (Doc. Nos. 2281114, 243 8-10,
244499 8-10, 24511 8-10). In other words, ASIC appears to take the positiat the earlier
filed complaints and allegations concerning the very same SEC and OCC mivassigvere
somehow ambiguous or equivocal, while Mr. Pierce’s July 7, 2016 Amended Complaint was a
watershed momenASIC’s argument falls flat.

The Court acknowledges that a defendant need not investigate and determine the
removability of a pleading that indicates an equivocal existence of a rigitnolval.DeBry v.
TransamericaCorp, 601 F.2d 480, 489 (10th Cir. 1979). But here, the earlier pleadings by

LANB, Mr. Enloe, Mr. Pierce, and Ms. Cook, from July 2015 through January 2016, are

15 By not responding to Plaintiffs’ argument that earlier pleadings and<filiferted ASIC to a removable issue,
ASIC has abandoned raising any contention that the earlier pleadingsdaiigdise it of a federal questioSee
Maestas v. Seguyd16 F.3d 1182, 1190 n. 9 (10th Cir. 2005) (plaintiffs abandoned claims “as eaddantheir
failure to serioushaddress them in their briefs”). Indeed, in ASIC’s Responses to theddth RemandASIC
implies that it may relinquish an argument that federal questiolictitn exists based on ASIC'’s position that
diversity jurisdiction exists and trumps Mr. Enloe’s Motion to Remancticeto federal question jurisdictidBee,
e.g.,ASIC Respons to LANB Motion to Remand at 9 (“Diversity of citizenship ... arguablydega moot or
otherwise trumps Enloe’s Motion to Remand directed to federal questisdigtion.”)
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substantially similar to Mr. Pierce’s July 7, 2016 allegations on which ASI€srr notice of a
federal question.

Furthermore, altbugh ASIC summarily asserts that the issues about insurance coverage
necessarily implicate federal stts, he Court did not locate any references by ASIC to specific
federal laws that would aid ensweringhe pertinentnsurance coverage questioRkreover,
ASIC’s position about the coverage questions that “necessarily” impledeea laws is belied
by Daniel Ryan’s April 30, 201fetterin which Mr. Ryan, who is OneBeacon/ASIC’s Assistant
Vice President of Claims, admitted the OCC and the SEGiigagions began on December 3,
2012 and that the subpoenas or notices served thereafter constitGtaare br part of a series
of interrelated claimainder the terms and definitions of ASIC’s policy. April 30, 2015 Letter
(Doc. No. 158-4). Although MRyancontended that the insureds had not timely noticed ASIC
of their claimsMr. Ryan made no mentiaf any pertinent federal laws that assisted him in his
extensive “Coverage Analysis” describing policy definitiddsat 5-9.

The Court concludes that the July 2015 throdigihuary?2016 pleadings discussed above
provided clear and unequivocal notice to ASIC that the consolidated state court prgeeesli
removable on the basis of a federal questiother words, ASIC could have “intelligently
asceradined removability” as early as July 2015, and no later than JanuaryS#stiffman,

194 F.3d at 1078. Therefore, ASIC’s July 18, 2016 Notice of Remaalfiled well outside the

30-day removal window, which constitutes a defect in remwaatantingremand*®

'8 To the extent that ASIC may argue it was unable to intelligently ascém@emovability of the consolidated
state court proceeding until ASIC learned of other related federal proceezlimgsheSEC ProceedingDoc. No.

211) and/or th&®eserve BanRroceedingDoc. No. 228), the Court i®ot persuaded. This is because the Court has
concluded that ASIC was given unequivocal notice of the removaliliheaonsolidated state court proceeding as
early as July 2015 and no later than January 2016.
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B. Continental’s Notice Adding Diversity Jurisdiction

Because the Court hdsclined to reject a defendant’s general right to amend a notice of
removal to add a new basis farisdictionunder certain circumstancegediscussiorsuprg the
Coutt must determine if Continental’s removal based on diversity jurisdidiled August 19,
2016,was timely.Continental’s Notice of Additional Grounds (Doc. No. 232). Thus, the
guestion isvhen could Continental first intelligently ascertain that the consolidated state c
proceeding was removable thve ground of diversy jurisdiction.

1. Background

All four Motions to Remanargte that federal question jurisdiction lecking. Theinitial
Motions to Remand do not address diversity jurisdiction reme¢glirements because the
Motionswere all filed before Continentatlded diversity jurisdiction as a ground for removal.
Thus, onlythe Replies in suport of the Motions to Remand discuss whether Continental’s
removal was timely. (Doc. No. 253 at 6; Doc. No. 247 at 9; Doc. No. 249 at 11). The other
pertinentfilings areContinental’s Consolidated Response to the Motions to Remand (Doc. No.
263) and LANB'’s Reply to Continental's Consolidated Response. (Doc. No. 264).

Continental claira that its August 19, 2@lremoval notice was timely because it was
filed within 30 days of July 21, 2016, “when Continental received the full pleadings in the
consolidated state court proceeding after ASIC filed the same into thetddc¢kis case.”
Continental Consolidated Response dtANB argues that Continental could have intelligently
ascertained support for diversity jurisdiction from Mr. Enloe’s May 31, 2016 Firgenéled
Complaint thatContinental admits it received on June 9, 2Y1BANB Reply at 4-8.

Continental disagrees and asserts that Mr. Enloe’s May 31,Rt&mended Complaint did

71t appears that Continental was served with Mr. Enloe’s May 31, B@édiAmended Complaint on June 9, 2016,
although Continental states that fiest Amended Complaint was served “on or about June 6, 2016.” Continental
Consolidated Response at 8.
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not allege the amount in controversy. Continental Consolidated Response at 8. Thus, according
to Continental, Mr. Enloe’s May 31, 20H&st Amended Complaint did not provide it with
sufficient informatiorto support removal based on diversity jurisdiction.

2. Legal Standard

Diversity jurisdiction requires complete diversity of citizenship and an amount
controversy that exceeds the sum or value of $75,000. 28 U.S.C. § 1332[Bjthe tase
stated by the initial pleading is not removable, a notice of removal may be filed 86tklizys
after receipt by the defendant, through service or otherwise, of a copymeaded pleading,
motion, order or other paper from which it may first be ascertained that this ceewhich is
or has become removabl28 U.S.C. § 1446(b)(3). As stated abowith respecto the pertinent
statutes regarding removal igdliction, the same presumpticagainstfederal court jurisdiction
apply.Removal staties are strictly and narrowly construed, and the defermiers the burden
of showing that removal jurisdiction exis&eediscussion of legal standasdpra,pp. 17-18.

Regardinghe requiement that a defendamust sow that the plaintiff seeks an amount
in controversy that exceeds the sum or value of $75,000, a removing defendant may rely on an
estimate of damages in the complamitPhail v. Deere & Cq.529 F.3d 947, 955 (10th Cir.
2008). In additionthe Court may considea claim for unitive damages and/or for statutory
attorneys’ fees in determining the requisite jurisdicti@abuntWoodmen of World Life Ins.
Soc'y v. Manganaro342 F.3d 1213, 1218 (10th Cir. 2003).

3. Analysis

Continentdk primarybasis for asserting thitr. Enloe’sMay 31, 2016-irst Amended

Complaint did not provide it with sufficient information regarding diversity juctsah is that
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Mr. Enloe neglected to allege the amount in controv&t§ontinental Consolidated Response a
8. According to Continental, Mr. Enloe did not allege the amount of his insurance claim and did
not allege the amounts sought by other Insuredsat 8-9. Continental further explains that its
pertinent policy is a “seconldyer excess insurance polithat attaches after exhaustion of a five
million dollar primary policy issued by ASIC and a five million dollar filzyer excess policy
issued by [Travelers/]St. Pauld. at 8.So0, essentially, Continental takes the position that the
jurisdictional anount in controversy could not have been met until it was established that the
Insureds sought more than ten million dollars (in accordance with the five nabi@ar primary
policy issued by ASIC and a five million dollar fitstyer excess paly issuedoy Travelers/St.
Paul).ld.

Continental represents that only after reviewing pleadings of Mr. PieseCdbk, and
LANB in the consolidated state court proceeding and the pleadingsSiE@&roceedingcould
it state in good faith that the total defermosts at issue would satisfy the $75,000 jurisdictional
minimum. Seeid. at 9. (It was not until Continental reviewed these other pleadings that it
ascertained that defense costs could exceed $10 mijlion.”

Notably, Continental does not identify any specific pleadings in the various prageedin
that finally alerted it that the jurisdictional amount might be satisfied. Generalhginéntal
states that given its “excess position,” it could not have reasonably appt¢b@tmount in
controversy until it received information about the number and nature of the otheratlaims
issuelld. at 9. Apparently after reviewing certain unspecified pleadings fronotheotidated

state court proceeding, Continental learned that the Insureds sought cdoetagkegal fees

18 Continental does not take the position that Mr. Enloe’s May 31, 2016 First Asde®oimplaint failed to show
complete diversity of citizenship, at least in telwhbow Continental (and ASIC) seek to realign the parties. But,
LANB and other Plaintiffs argue thdiversity of citizenship is lacking écausehere is an “actual, justiciable
controversy between Enloe and LANB” which should defeat an argumermtialete diversity of citizenship
exists.SeeLANB Reply at 12.
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and costs they incurred in defending the various regulatory proceeddin@sntinental also
asserts that the jurisdiction minimum was satisfied after it learned of “the number fims
that likely were involved in the regulatory proceedings and the length oflimse proceedings
were underway.fd.

Mr. Enloe’s May 31, 2016 First Amended Complaint states under its “Preliminary
Statement” that as a result of the insurance carriers’ failure to pgtdrcounsel for Mr. Enloe
in connection with the regulatory investigations of LANB, Mr. Enloe “was foroedtain his
own legal counsel angpend hundreds of thousands of dollars to defend himsgleilfing the
regulatory proceedings.” Enloe May 31, 2016 First Amended Complain{eatgghasis added).
Mr. Enloe alleged that the regulatory proceedings began in about 2012 and extended thitough pa
of 2015.See idJ 1 14, 16. Mr. Enloe also submitted that “current and former officers, directors,
and employees (including Enloe) requirednbursement” for legal fees and expenses incurred
in defending the two regulatory investigatiolts.J 18.

In the May 31, 2016 First Amended Complaint, Mr. Erdeeforthclaimsof breach of
the New Mexico Insurance Practices Act, intentional breaatsafance contract, insurance bad
faith, fraudulent concealment and/or constructive fraud, breach of the Newdéixiiair Trade
Practices Act (UPA)and negligence. Mr. Enloe sought awards of compensatory and punitive
damages, trebldamages under the UPA, and statutory attorney’s $sesid {1 145, 162 and p.
34 1 B. While a defendant is under no duty to investigate the potential grounds for removal, it
would not have taken much investigation, if any, to see that many law firmsnveheed in the
corsolidated state court proceeding. Moreover, Mr. Enloe alleged that dozens of ingivitilal
LANB had been subpoenaed by the SEC and @@fdvere possibly claiming costs of defense

and related expensdd. | 79-82.
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The Court acknowledges Continentaltg@ment that the jurisdictional minimum was not
met until Continental knew there were claims exceeding ten million dollars. lorsupp
Continental citeSalazar v. GEICO Ins. CaNo. 10ev-0118JB/RLP, 2010 WL 2292930
(D.N.M. Apr. 27, 2010), antiVheelerw. Farmers Ins. ExchNo. 13ev-0951, 2013 WL 4432097
(W.D. La. Aug. 16, 2013rdopted by2014 WL 280356 (W.D. La. Jan. 22, 2014). Continental
Consolidated Response at 9.

To the extent applicable, neither case is published and neither is binding precedent.
Moreover, both cases are distinguishableé&sdiazar the available policy limit was equal to, but
not in excess of $75,008eeSalazarat *8. Moreover, unlike this castie plaintiffs inSalazar
did not bring a claim for bad faith or for punitivendagesId. at *9.

In Wheeler the insurer had refused to settle a claim against its $50,000 uninsured/under-
insured motorist policywWheeler at *1. The plaintiff argued that remand was appropriate since
the $75,000 jurisdictional minimum was not met. Tleisiana District Court observed that if a
policy’s limits were below the jurisdictional threshold, “the fact that a claimaatisahdamages
are an amount above [the threshold] does not increase the amount in contrédeasy2. The
insurance comgny argued that the Court should consider the first $50,000 of damages it covered
along with the additional $50,000 that the plaintiff sougghtThe Court, inWheeley found that
the plaintiff’'s demand for the entire $50,000, and his extensive medical costs, therneed f
shoulder surgery, rehabilitation, and reported pain and suffering were suffocemdw that the
entire $50,000 policy was at stake. at *3. The Court further noted that the plaintiff requested
statutory penalties but not an award of statutory attorney’sltéed.*4. Under those
circumstances, thé/heelerCourt remanded, having determined that the insurance company did

not satisfy its buren in removing the caskl. at *5.
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The Court findghat the decision ilWheelershedso light on the analysis of when
Continental first could have reasonably or intelligently ascertainedhisatase was removable
based on diversity jurisdiction orahthe jurisdictional minimum had been mégnlike the facts
in Wheeler this case does not involve allegations that Mr. Enloe may not have met the $75,000
jurisdictional minimum or that he may have failed to satisfy that minimum by $25,00Go0r les
Mr. Enoe alleged that he was forced to spend “hundreds of thousands of dollars” to defend
himself. He seeks awards of statutory damages, treble damages, and pumiégesjand in
addition, attorney’s fees. This is sufficient to meet the jurisdictional mmimagquired for
removal based on diversity jurisdictiddee28 U.S.C. § 1332(a). While there may be cases,
e.g., Hartford Ins. Grp. v. Lou—Con In@93 F.3d 908, 911 (5th Cir. 2008)here a court has
found that annsurance policy limit will estaldh the amount in controversy, it does not
necessarily follow that an insurer can only intelligeatdgertain that a case may be removed
upon the triggering of an insurer’s excess insurance policy, i.e., only gl@naff seeksan
award of ove10 million. Moreover, Continental has not identified case law from the Tenth
Circuit Court of Appeals or any Circuit Court of Appeals that stands for the priopasiata
defendant could ndtave intelligentljknownthat a case is removable based on diversity
jurisdiction unless or until an insurer’s excess insurance policy is triggdratiargument is
frivolousin light of the clear statutory requirements of diversity jurisdictioder 28 U.S.C. §
1332(a).

Therefore, the Court concludes that Continental should have known that this case was
removable based on diversity jurisdiction by about June 9, 2016 when it was served with Mr.
Enloe’s May 31, 2016 First Amended Complaint. Mr. Enloe’s May 31, 2016 First Amended

Complaint provided clear and unequivocaliceto Continental that the jurisdictional minimum
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was metContinental then had 30 days from about June 9, 2016 to file a notice of reAsaal.
result, Continental’'s August 19, 2016 removal notice was filed outside tHay3@moval
window, whichconstitutes a defect in removal warranting rem&nd.

In sum, the Court’s decision to remand with respect to ASIC’s removal based on federal
guestion jurisdiction or Continental’'s removal based on diversity jurisdiigioonsistent with
principles that federal courts are courts of limited jurisdiction and that statutesrot
jurisdiction upon federal courts, particularly removal statutes, are to tmuhaconstrued.
Zambrano v. New Mexico Corrections Dep’'t F. Supp. 3d __ (June 1, 2017), 2017 WL
2628920, at *2 (citations omitted). Moreover, neither ASIC nor Continental has overcome the
presumption against removal jurisdicti@ee id.Thus, having resolved all doubts against
removal, as it must, the Court concludes thauntimely removals reqce remand.

Accordingly, the Motions to Remand filed by Mr. Pierce (Doc. No. 158), LANB (Doc 2%5),
Ms. Cook (Doc. No. 226), and Mr. Enloe (Doc. No. 227) will be granted.

. Additional Bocedural Defect with Notice of Removal

Title 28 U.S.C. 8§ 1446(b)(2)(A) provides that when a civil action is removed solely under
8 1441(a), “all defendants who have been properly joined and served must join in or consent to
the removal of the action.” “To join a notice of removal is to support it in writidgsquez v.
Ameicano U.S.A.536 F. Supp. 2d 1253, 1258 (D.N.M. 2008) (addressing removal based on
diversity jurisdiction)(citations omitted). While all defendants are not required to sign the same
notice of removal, each defendant “must independently and unambigtitaslytice of its
consent to join in the removal within the thirty-day peridd."(citations omitted). This

requirement, which is not onerous, “serves the policy of insuring the unanimity argdess

19 Because the Court concludes that Quentital’s diversity jurisdiction removal was untimely, the Court witl no
address the motions for realignment since those mapi@ssime that diversity jurisdiction was proper.
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removal.”ld. (citation omitted). “It is insuffieent for the removing defendant, in its notice of
removal, to represent that all other defendants consent to remavétitations omitted). And,
“[o]ne defendant’s attempt to speak on behalf of another defendant will not suffiggitation
omitted) In Vasquezthe Honorable District Court Judge William Johnson adopted the majority
view, finding that the “defendants who [did] not sign the actual notice of remoges fequired
to] file an independent and unambiguous notice of consent to join rerti@val.”ld. at 1259.
The Court, invasquezhaving determined that the removal was defective, remanded the case to
state courtld.

Although ASIC included the captions of the consolidated state court proceeding in the
body of its Notice { 1, reflecting actions brought against ASIC, Feder&lBlL.Mr. Enloe, and
Ms. Cook, ASIC did not obtain the consent of LANB, Mr. Enloe, or Ms. Cook to removal based
on ASIC’s assertion that the “putative [insurance] coverage issue agaimG{ jAsnique,
separate anshdependent from the claims against the other defend4aht§.1.8 (“Only Consent
of Movant Needed”). Notwithstanding ASIC’s position that the co-defendantsneerequired
to consent to removal, ASIC, “in an abundance of caution,” filed a Notideelalf of Federal
on July 21, 2016 (Doc. No. 95), on behalf of Continental on August 8, 2016 (Doc. No. 177), and
on behalf of Travelers/St. Paul on August 15, 2016 (Doc. No. 222), stating that these three
insurers did not object to removal and consentedrtmval®®

The notices that ASIC filed on behalf of other servedef@ndants are defective. None
of the cedefendants identified by ASIC filed independent notices of consent to or joinder in
removal.In fact, ASIC argued, withowiting any supportingase law, that only its consent to

removal was required. Notice of Removal  18. AlthoA&HC filed separate notices of consent

20n May 31, 2016, Mr. Enloe had filed a First Amended Complaint, for theifirs naming as Defendants
Travelerstt. Paul and Continental.
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on behalf of the co-defendants, the consent of one defendant on behalf of a co-defendant does
not necessarily bind the allegedly consenting defendaeV&quez536 F. Supp. 2d at 1258.
Consistent with the notion that removal procedures are strictly construed arodnmfofavor of
remandseeid., the Court finds that this procedural defect in ASIC’s Notice of Removal serves
as a additional basis to grant the Motions to Rem&nd.

Because the Court finds that remand is appropriate based on the untimely notices of
removal and also because ASIC’s Notice of Removal was defective, the Court dakdress a
additional arguments in support of remand.

V. Request for Attorney’s Fees and Costs

Title 28 U.S.C. § 1447(c) provides that an order remanding droaserequire payment
of just costs and any actual expenses, including attorney fees, incurreddsa the
removal.”*Absent unusual circumstaes, courts may award attornejees under 8§ 1447(c)
only where the removing party lacked an objectively reasonable basis fargeskioval.”
Martin v. Franklin Capital Corp 546 U.S. 132, 141 (2005). Although a party does not need to
demonstrate bad faitio justify an award of costs and fees under § 144ie)je must be a
showing that the removal was improjér initio. Suder v. Blue Circle, Inc116 F.3d 1351, 1352
(10th Cir. 1997)

LANB, Mr. Pierce, Mr. Enloe, and Ms. Cook all ask for an award of attorney’s fees and
costs with respect to ASIC’s remov8ke, e.gRierce Motion to Remand at 24-25. Mr. Pierce
contends that ASIC’s Notice of Removal was made for an improper purpose, “tq bavsss

unnecessary delay, [and] needlgsncrease the cost of litigatiband that the allegations “of

2L Continental’s removal notice does not suffer from this same d&féite Continental’s removal notice was
untimely, thereby requiring remand, Continental stated that it had b&eriaed to represent that Travelers/St.
Paul consented to removal based on diversity jurisdiction. Doc. No. Z32 2t And, cedefendants ASIC and
Federal filed independent and unambiguous notices of consent or joir@amtinental’s removal. Doc. Nos. 234,
235.
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federal question jurisdiction [] were blatantly untimely, not ‘warranted lstiag law,” and
without any evidentiary support” in violation of Rule 11(lo).at 24. According to Mr. Pierce,
the removal of this caseas “impropemab initio.” 1d. (citation omitted) See alsd’ierce Reply at
10.

LANB’s Reply to Continental’'s Consolidated Response asks for an award of attorney
fees with respect to Continentatsmoval notice. LANB argues that Continental did not have “a
fair basis for removwig this case on August 19, 2016” because any removal was due more than
five weeks earlier. Doc. No. 264 at 10.

The Court concludes that bo8I1C andContinental missed thed3day removal window
either by many weeks or months. Thus, at the point ASIC and/or Continental filectthewal
notices neither party hadn objectively reasonable basis for removal, which was impatper
initio. For example, ASIC’s position that it$t ascertained removability as of the date of Mr.
Pierce’s July7, 2016 Amended Complaint is without basis and unreasonable in vibe wlany
earlier pleadings that should have ale®&1C to the possibility of federal question removal.
Similarly, Cortinental’s argumernthat it could notletermineghat the jurisdictional minimum
was met untilContinental learned that the Insureds sought over $10 million in damages is
frivolous in light of clearly established law that a removing party typicallgtrabnov that a
claim exceeds the sum of $75,000 for purposes of establishing diversity jurisdictioneds not
above ASIC’s removal was flawed by an additional defeth respect to obtaining proper
consent of the cdefendants

As a resulf these findings and the Court’s decision to grant the Motions to Remand, the
Court will awardLANB, Mr. Enloe, Mr. Pierce, and Ms. Cook thgist costs and actual

expenses, including attorneyees,in accordance with 28 U.S.C. § 1447(c). The Court will
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requireLANB, Mr. Pierce, Mr. Enloe, and Ms. Coelach tdile an Affidavit of costs and fees
incurred as a result of the improper removmsisho later thaugust 10, 2017. ASIC and
Continental will each have un#lugust 25, 2017, to file a response to the Affidavits. Edd¢he
Affidavits and Responses shouldt exceed seven (7) pages.
IT IS ORDERED thatfor the reasons stated herein
1) ) PLAINTIFF PIERCE’'S MOTION TO REMAND TO STATE COURT (Doc. No.
158) is GRANTED;
2) LANB’S MOTION TO REMAND (Doc. No. 225) is GRANTED,;
3) JILL COOK’S MOTION TO REMAND (Doc. No. 226) is GRANTED;
4) ENLOE’S MOTION TO REMAND (Doc. No. 227 GRANTED
5) Attorney’s fees and costsll be awarded in favor of LANB, Mr. Pierce, Mr. Enloe,
and Ms. Coolkagainst ASC and Continental. LANB, Mr. Pierce, Mr. Enloe, and Ms.
Cookeach mustile anAffidavit by August 10, 2017stating thefees and costs each
party incurred with respect to the removal. ASIC and Continental may each file a
response in opposition to daaffidavit by August25, 2017 and
6) this consolidated state court proceediDgl32-CV-2015-00082will be
REMANDED to the First Judicial District Court in the CountyLaos Alamos State

of New Mexico, after this Court rules on the requests for attorney’sifebsosts.

Ouaeld. e

Z SENIOR UNITED STATES DISTRICT JUDGE
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