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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

EMPLOYBRIDGE, LLCet al,

Plaintiffs,
V. Civ. No. 16-833 WJ/KK
RIVEN ROCK STAFFING, LLCet al,

Defendants.

ORDER ON DISCOVERY MOTIONS REGARDING SUBPOENAS

THIS MATTER comes before he Court orthe following motions: (1) Plaintiffs’ Notice
of Motion to Compel Compliance with Subpoenas or, in the Alternative, to Transfer BiNsc.
No. 1645 WJ, Doc. }) (“Motion to Compel Compliance”), filed November 18, 2018)
Plaintiffs’ EmergencyMotion to Enforce Subpoenas against Nearty SorenserfDoc. 63)
(“Motion to Enforce Subpoenas”), filddecember 82016; and, (3) the parties’ Joint Motion for
Hearing (Doc. 80), filed January 12, 2017The Court havingreviewed theparties’and Mr.
Sorensen’s submissions atite relevant lawand being otherwise fully advisedINDS that
Plaintiffs’ Motion to Compel Compliance and Motion to Enforce Subpoenas ardakeit in
part and should be GRANED IN PART and DENIED IN PART The Court further finds that
the parties’ Joint Motion for Hearing ot well taken and should be DENIED.

1. Factual Background and Procedural History

In their Amended Complaintfor Damages and Injunctive ReljefPlaintiffs
EmployBridge, LLC and Employment Solutions Management, kesert claimsagainst
Defendant Riven Rock Staffing, LLC (“Riven Rock”), and individual Defendants LurSha

Shepherd, Catherine Olinger, Terry Milleand Timothy Jacquezajnder the Defend Trade

! The Court consolidatelliscellaneous Civil Case No. #6 WJ with this case on January 12, 2017. (Doc. 81.)
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Secrets Actthe New Mexico Uniform Trade Secrets Aahd state contract and tort lanSeg
generallyDoc. 23.) Plaintiffs contend that Defendants have misappropriated Plaintiffs’ trade
secrets and confideat information, breachednoncompetition, norsolicitation andor non-
disclosure agreements in thedividual Defendants’employment contractsand tortiouty
interfered with Plaintiffs’ contractual and business relations and prospective economic
advantge (Id. at 2238.) Plaintiffs and Defendant Riven Rock both operate specialty staffing
businesses in Albuguerque, New Mexico; the individual Defendants left Plaietifiisifoyment

and went to work for Defendant Riven Rock shortly after the latter company waedfor{d. at

3-4, 15-17; Doc. 64- at 2426.)

In their Motion to Compel Compliance and Motion to Enforce Subpoenas, Plaintiffs
initially sought to enforce two subpoeraa document subpoerend a deposition subpaer-
thattheir counselssued tanon-party D. Stephen Sorensén(Doc. 63 at 2Misc. Civ. No. 1645
WJ, Doc. 11 at 45.) Both Defendant Riven Rock and Mr. Sorendded pleadings in
opposition to Plaintiffs’ motionsDefendantRiven Rock on December 22, 201&nd Mr.
Sorensen on January 3, 2017. (Doc.Misc. Civ. No. 1645 WJ, Docs14-16.) On January 5,
2017, Plaintiffs filed a reply in support of the motions, in whichythstate that they hae
“withdrawn the document subpoena previously served on Bangnsen,” andow seekonly to
depose Mr. Sorensen for no more than three (3) haduasnutually convenientime, date and

location® (Doc. 75 at 3-4, 7.)

2 The Motion to Enforce Subpoenas incorporated, and sought the samery relief as, theMotion to Compel
Compliance. CompareDoc. 63with Misc. Civ. No. 1645 WJ, Doc. 11.) Themotionsdiffer only in that the
Motion to Compel Compliance was originally filed in the Unitedt&teDistrict Court for the Central District of
California and sought a transfer to this Court as alternative ,r@efc. Civ. No. 1645 WJ, Doc. 11 at18), while
the Motion to Enforce Subpoenas sought an expedited hdaefoge this Court. (Doc. 63 at)3The California
court granted Plaintiffs’ request for a transfer on December 5, 204i6c. (Civ. No. 1645WJ, Doc. 11.)

% The deposition subpoeriasued by Plaintiffs’ counselommanded Mr. Sorensen to appear to be deposed
December 1, 2016 (Doc. 63 at 2.)Obviously, the Court cannot order Mr. Sorensen to apioea deposition in



Plaintiffs attachechew evidence to their reply,e., the Declaration of David Bell, a
managerial employee d¢tlaintiff EmployBridge, LLC. (Doc. 75 at 280.) With the Court’s
leave, DefendariRiven Rock filed a surreply to address this new evidemcgéanuary 12, 2017.
(Docs. 79, 82.)On the same datéhe paties jointly filed a motion for a hearing dhe Motion
to Compel Compliance and Motion to Enforce Subpoenas. (Doc. 80.) Finally, and again with
the Court’s leave, Plaintiffs filed a surresponse on January 18, 2017. (Docs. 84, 85.)

2. Analysis

a. Plaintiffs Motion to Compel Compliance and Motion to Enforce Subpoenas

As an initial matter, insofar as Plaintiffs’ Motion to Compel Compliance and Motion to
Enforce Subpoenas sought to enforce the document subpoena Plaintiffs’ counsel issued to Mr
Sorensen on October 29, 2016, the motions are moot, because Plaintiffs have withdrawn this
subpoena and no longer seek to enforce it. (Doc. 75 at 3, 7.) The Court will therefore tleny tha
portion of Plaintiffs’ motions. However, for the reasons set forth below, the Courgnaniit
Plaintiffs’ motions insofar as they seek to compel Mr. Sorensen to appear to be deposed
more than three (3) hours at a mutually convenient time, date, and locadioat 4( 7.)

According to Federal Rule of Civil Procedure pdyties in a federal civil action “may
obtain discovery regarding any nonprivileged matter that is relevant to atyspaaim or
defense and proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1). Factors the Court is
to consider in determing whether discovery is “proportional to the needs of the case” are:

the importance of the issues at stake in the action, the amount in controversy, the

parties’ relative access to relevant information, the parties’ resources, the

importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.

the pastnor doPlaintiffs ask the Court to do sdRatherPlaintiffs ek the Courtto order Mr. Sorensen to appear to
be deposedna mutually convenierfuture date,andthatis the request the Court wdbnsiderin this Order



Id. “The court’s responsibility, using all the information provided by the paise® consider
these . . . factors in reachingasespecific determination of the appropriate scope of discovery.”
Fed. R. Civ. P. 26(b)(1), 2015 Amendment, Advisory Committee Notes. “Information within
this scope of discovery need not be admissible in evidence to be discoverable.” Fed. R. Civ. P
26(b)(1). Howeverthe“legal tenet that relevancy in the discovery context is broader than in the
context of admissibility should not be misapplied so as to allow fishing expeditions in
discovery.” Martinez v. Cornell Corr. of Tex229 F.R.D. 215, 218 (D.N.M. 200%gitation
omitted). Rather, discovefyis meant to allow the parties to flesh out allegatifonsvhich they
initially have at least enodicum of objective support.Id. (citation omitted).

In its December 16, 201®rder Denying Motion to Compeh this mattey the Court
observed that Plaintiffs had failed to produmeena modicumof objective support for their
theory that Mr. Sorensen conspired with Defendants to engage in the conduct alleged in
Plaintiffs’ Amendel Complaint, or has otherwise been involved in Defendant Riven Rock’s
formation, funding,andbr operation. (Doc. 69 af-10.) Mr. Bell's declaration however,
provides the missing modicum of objective suppofiDoc. 75 at 280) And, if Plaintiffs’
theory is correctin whole or in part, then Mr. Sorensemll indeed haveat least some
information that isrelevant to the parties’ claims and defenses. Fed. R. Civ. P. 26(b)(1).
Moreover, &en if their theory is wholly mistakenVir. Sorenserappears to havan ongoing
professional relationshigith Ashkan Abtahi one of Defendant Riven Rock’s principaénd
may havelearnedfrom him discoverable information about the formation, funding,/and
operation of the enterprise. (Doc. 49 at 6, 8-9; Doc. 66 at 3.)

Defendant Riven Rock disputdbe accuracyof Mr. Bell's declaration,which it is

certainly entitled to doandarguesthatthe declarations largelybased on hearsayDoc. 82 at



2-3, 7) However, as Plaintiffgorrectly observe, they have not offered the declaration for its
truth at an evidentiary hearirtig which the Federal Rules of Evidence apply, nor is the Court
considering it for that purpose. (Doc. 85 a.3 Thus, it is not hearsay, aride Court may
properly consider it in determining whethéfaintiffs seek to depose Mr. Sorensen to obtain
information that is relevant to the parties’ claims and defenses and proportionalrteeds of
the case.Fed. R. Evid. 801(c) (hearsay is @itcourt statement offereih evidence “to prove
the truth of the matter asserted)eming v. Parne|l2014 WL 25621, at *2 (W.D. Wash. Jan. 2,
2014)(statements in declaration submittedsupport motion to compelerenot hearsay)Arista
Records, LLC v. Does-247, 584 F. Supp.2d 240, 256 (D. Me. 2008) (Federal Rules of
Evidence arenot applicable to discovery motiond)hat Rule 26(b)(1)expresslypermits the
discovery of inadmissible information reinforces this conclusion. Fed. R. Civ. P. 26(b)(1)
Moreover, unlike the document subpoena Plaintiffs have now withdrawn, the deposition
they seek t@wompelis proportional to the needs of the casederal Rule of Civil Procedure 30
limits depositions to “one day of 7 hours.” Fed. R. Civ. P. 30(d)(1). The Court's Order
Adopting Amended Joint Status Report and Provisional Discovery Plan in this mather furt
limits the depositions of persons other than parties, experts, and Rule 30(b)(6) witnesses to four
(4) hours. (Doc. 39 at 2.) Plaintiffs’ proposal to depose Mr. Sordosémree (3) hours ifully
compliant with these requiremenend reasonable light of the importance of the issues at
stake, the amount in controversy, the parties’ relative access to relevant fitformaad
resourcesandthe importance, likely benefit, burden, and expeofsthe proposed deposition
Fed. R. Civ. P. 26(b)(1).
Mr. Sorensen contends that the Court should nevertheless refuse to enforce the deposition

subpoena because Plaintifiere late in tenderingis witness fee, because disputes arising out of



asettlementgreement betwed?laintiffs andMr. Sorenserare subject to mandatory arbitration,
and because the information sought is privileged under California law. (Misc. Civ. M&. 16
WJ, Doc. 14 at 49.) Each of these arguments is without merit. As to the first pamierthe
terms of this Order, Mr. Sorensen’s depositisrto be rescheduled at a mutually convenient
time, date, and location, pursuant t© amendedsubpoena thaPlaintiffs’ counselwill issue
That Mr. Sorensen did not receive a witness fee until December 1,i201t@rly irrelevant to
whether he should be required to sit for a deposition on a future date pursaanbpmendhat
has yet to be issuedMisc. Civ. No. 16-45 WJ, Doc. 13-at 23.)

As to the second point, the dispute this Order addresmssss out of this litigation, and
not out ofany lawsuit or settlementagreement betweeplaintiffs and Mr. SorensenAt issue
here is whether the information Plaintiffs seek to obitgideposing Mr. Sorensen is relevant to,
and proportional tdhe needf, this case Fed. R. Civ. P. 26(b)(1). As discussed above, the
Court has determinedhat it is. Of course,some of this informatiomrmay also be relevant to
disputesarising out ofPlaintiffs’ andMr. Sorensen’s settlemeagreement However, thafact
has played no part in the Court’s determination,dumsit restrict—or expand-the scope of the
informationPlaintiffs may seek in this case

Finally, it remains to be seen whether Plaintiffs veilek privileged or confidential
informationat Mr. Sorensen’s depositipandwhat lawwill apply if they do See e.g, Vondrak
v. City of Las Crucesr’60 F. Supp.2d 1170, 1179 (D.N.M. 2009) discussindaw applicable
to claims of privilege in federal civil actionsplso, the Court notes that it hatreadyentered a
Stipulated Protective Order in this casehich the parties may certainly use appropriately
limit the dissemination afonfidentialinformation. (Doc. 45.)In short, Mr. Sorensen héailed

to presenanyreason why he should lexcused from appearirig be deposd by Plaintiffsfor a



maximum ofthree (3) hours regarding their claims and Defendants’ defenses in this casdl. For
of the above reasons, the Court will grant Plaintiffs’ Motion to Compel Compliance ationV

to Enforce Subpoenas in that it wallderMr. Sorensen to appear to be deposed by Plaififfs

no more than three (3) hours, at a timate,and location mutually convenient to the parties and
Mr. Sorensenas set forth in an amended subpoena to be issued by Plaintiffs’ counsel.

b. No Award of Expenses Under Rule 37

The Court will not award expenses to either party as a resitanitiffs’ Motion to
Compel Complianceand Motion to Enforce Subpoas Pursuant to Federal Rule of Civil
Procedure 37, if a party’s motion to compel is granted or discovery is provided onlyhafter
motion is filed, the Court must generalfyvard expenses to the movanfed. R. Civ. P.
37(a)(5)(A). However, the Coumust not require payment of such expensesitér alia, “the
opposing party’s nondisclosure, response, or objection was substantially juistfiédther
circumstances make an award of expenses unjust.” Similarly, if a motion to compel is
deniedthe Court must generally award expenses to the party opposing the motion, but again, not
“if the motion was substantially justified or other circumstances make an awerperises
unjust.” Fed. R. Civ. P. 37(a)(5)(B). Finally, “[i]f the motion is granted in part ancedeni
part, the court.may...apportion the reasonable expenses for the motion.” Fed. R. Civ. P.
37(a)(5)(C) (emphasis added).

In this case, the Court has granted Plaintiffs’ motions in part and denied them.in part
Each party has takerose positions that are substantially justified, and some thatoare~or
example, Plaintiffs’ document subpoento Mr. Sorenserwas significantly overbroadand
seeking to enforce it wasot substantially justified.(SeeOrder Denying Motion to Compel,

Doc. 69 at6-11 (discussing overbreadth of requests for producsabstantially similarto



Plaintiffs’ document subpoena issued to Mr. Sorensei)owever, Defendant Riven Rock’s
continued opposition to Plaintiffshotions,afterit knew Plaintiffs had withdrawn theéocument
subpoena and were seeking only to depose Mr. Soremseralso not substantiallyustified.
(SeeDoc. 82 at 34.) In these circumstances, an award of expenses to either party would be
unjust and inappropriate under Rule 37(a)(5)(A) and (B), and the Court declines to ekercise
discretion under Rule 37(a)(5)(C) to apportion expenses between the parties.

(o} The Parties’ dint Motion for Hearing

Finally, the Court will deny the partiegint motionfor a hearingon Plaintiffs’ Motion
to Compel Compliance and Motion to Enforce SubpoéngBoc. 80.) The partiesand Mr.
Sorenserhave filedat least nine (9) pleadingegardingPlaintiffs’ motions andhaveprovided
the Court with more than enough information to dedidese motions without a hearing.
Although the partiemaintainthat a hearing would be beneficial, they completely faéxplain
why. (Id.) Absentsuch an explanation, the Court cannot conclude that a hearing would be a
useful expenditure of the parties’ or the Court’s time and resources.

3. Conclusion

IT IS THEREFORE ORDERELRS follows:

1. Plaintiffs’ Motion to Compel CompliancgMisc. Civ. No. 1645 WJ, Doc. 1pand
Motion to Enforce Subpoenas (Doc. 63) &@RANTED IN PART and DENIEON PART. The
motions arecGRANTED in that theCourthereby orderdir. Sorensen to appear be deposedy
Plaintiffs for no more than three (3) hours, diirae, date, and location mutually convenient to
the parties and Mr. Sorensen, as set forth in an amended subpoena to be issued by Plaintiff

counsel. The remainder of the moti@me DENIED as moot.

* The Court will also denyhe requesfor an expedited hearirig Plaintiffs’ Motion to Enforce SubpoenagDoc.
63 at 3)



2. The Court will not award expenses to either party as a result of PlaiMidtson
to Compel Compliance or Motion to Enforce Subpoenas.

3. The parties’ Joint Motion for Hearing (Doc. 8 DENIED.

Ve hinle

KIRTAN KHALSA
UNITED STATESMAGISTRATE JUDGE

IT 1S SO ORDERED.




