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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NEW MEXICO HEALTH CONNECTIONS,
a New Mexico Non-Profit Corporation,

Plaintiff,
VS. No. CIV 16-0878 JB/JHR

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
CENTERS FOR MEDICARE AND

MEDICAID SERVICES SYLVIA MATHEWS
BURWELL, Secretary of the United States
Department of Health and Human Services, in
her official capady and ANDREW M.
SLAVITT, Acting Administrator for the Centers
for Medicare and Medicaid Services, in his
official capacity,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) the Plaintiffs Motion for Summary
Judgment, filed April 13, 2017 (Doc. 32)(*H#al Connection’s Motion”); and (ii) the
Defendants’ Cross-Motion fadBummary Judgment, filed June 1, 2017 (Doc. 34)(“Defendants’
Motion”). The Court held a hearing on Janud@®; 2018. The primary issues are: (i) whether
the Administrative Procedure Act, 5 U.S.C. § {0®PA”), waives sovereign immunity for all
of Plaintiff New Mexico HealthConnections’ claims; (ii) wéther incorporating statewide
average premiums in Defendant United Stdbepartment of Health and Human Services’
(“HHS”) * risk-adjustment formula is contrary tonlaor arbitrary and cajzious; (i) whether

HHS’ approach to predicting costs for f@srhal condition categpr(*HCC”) and non-HCC

'HHS is not the only Defendant in thissea but Health Connections challenges the
agency’s actions, so theoQrt will refer to HHS only, for simplicity’s sake.
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eligible enrollees is arbitrary and capricious) vhether HHS’ decisions regarding partial year
enrollees and the use of prescription drug datds risk adjustmentnodel are arbitrary and
capricious; and (v) whether HHS’ risk adjustihdormula effectively bans bronze health
insurance plans and is contrary to law. Tha&r€ooncludes that: (i) the APA waives sovereign
immunity for all of the claims presented, therediving the Court sulejct-matter jurisdiction;

(i) HHS’ use of statewide averagpremiums in its risk adjusent methodology is not contrary
to law, but is arbitrary and cagious; (iii) HHS’ goproach to predicting costs for HCC and non-
HCC eligible enrollees is not arbitrary and cajmus; (iv) HHS’ decisionsegarding partial year
enrollees and the use of prestiop drug data in its sk adjustment modelre not arbitrary and
capricious; and (v) HHS' risk adgtment formula does not, in effect, ban bronze health insurance
plans. Accordingly, the Health Connection’s Motisrgranted in part and denied in part. The
Defendants’ Motion is granted art and denied in part. Ti@&ourt sets aside and vacates the
agency action as to the statewide average ipmarmules and remands the case to the agency for
further proceedings. It otherwise dismisgdsalth Connections’ remaining claims with
prejudice.

FACTUAL BACKGROUND

Health Connections seeks APA review of ageaction, so rule 56f the Federal Rules
of Civil Procedure does nofpply even though both Healtho@nections and HHS ostensibly

filed motions for summary judgment. S@&nhouse v. Commodity Credit Corp., 42 F.3d 1560,

1580 (10th Cir. 1994)(“Reviews of agency actiontlme district courts must be processexd
appeals.” (emphasis in originalfJOlenhouse”); _id. (“[M]otionsfor summary judgment are

conceptually incompatible with the very nataed purpose of an appeal.”). See also Jarita

Mesa Livestock Grazing Ass’n v. U.Srorest Serv.,, 305 F.R.D. 256, 281 (D.N.M.




2015)(Browning, J.). Accordingly, district courts reviewing agency action do not determine
whether a “genuine dispute &3 any material fact” existdred. R. Civ. P. 56, and instead
“‘engage in a substantive review of the record to determine if the agency considered relevant
factors or articulated a reasoned basis focasclusions,” Olenhouse, 42 F.3d at 1580. See

Jarita Mesa Livestock Grazing Ass’'n v. U.Srési Serv., 305 F.R.D at 281 (“District courts

may not entertain motions for summary judgmengiy other procedural devices that shift the
appellant’s substantial burden -- arbitrary-or-caipts review for questions of fact and Chevron
deference for questions of staiyt interpretation -- onto the aggn”). While engaging in that
substantive review, “the districtourt should govern itself by fering to the Federal Rules of
Appellate Procedure.” _Olenhouse, 42 F.3d1880. To be clear, ¢h Court recounts the
following undisputed facts asc@mprehensive factual background its APA review and not as

a summary-judgment analy$is.

°The Court’s approach when reviewing agereyion is importantlydifferent from its
summary-judgment approach, because “judicial revaéagency action is normally restricted to
the administrative record.” _Lee v. U.S.rAiorce, 354 F.3d 1229, 1242 (10th Cir. 2004). See
Camp v. Pitts, 411 U.S. 138, 142 (1973)(“[T]he fopalint for judicial review should be the
administrative record already in existence, nohemew record made initially in the reviewing
court.”). The original administrative recordfbee the Court, see Daidants’ Notice of Manual
Filing of Administrative Record, filed February 22, 2017 (Doc. 25), inadvertently omits some
documents, however, see Stigida Concerning Administrative Record 1, at 1, filed March
15, 2017 (Doc. 29), and “[i]f anything rteial to either party is omitted from or misstated in the
record by error or acciderthe omission or misstatement miag corrected and a supplemental
record may be certified,” Fed. R. App. P. 10(e)(2). Health Connections filed a “Supplemental
Appendix of record materials,” Plaintiff NeWexico Health Connections’ Notice of Manual
Filing of Supplemental Appendix dt, filed April 13, 2017 (Doc. 31) The Court will cite that
supplemental appendix as “NMHC.”

Health Connections argues that the Calmbuld further supplement the administrative
record by taking judicial notice of certain docemis. _See Plaintiff's Reply and Opposition to
Defendants’ Cross-Motion for Summary Judgrnat 11 n.13, filed July 13, 2017 (Doc. 40).
Those documents include newspaper articless stgéncy websites, federal agency reports, and
congressional reports. Seahibit 5, filed April 13, 2017 (Doc 33-2)(congressional report);
Exhibit 13, filed April 13, 2017 (Doc. 33-6); Bibit 14, filed April 13,2017 (Doc. 33-7)(state
agency website; Exhibit A, filed July3 2017 (Doc. 40-2)(newspaper article).
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1. The Affordable Care Act.

Congress enacted The Patient ProtectionAdfatdable Care Act, Pub. L. No. 111-148,
124 Stat. 119 (2010)(codified at 42 U.S88.300gg-1 to -19, 18001-18022)(“ACA") “to expand

coverage in the individual health insuramoarket.” King v. Burwell, 135 S. Ct. 2480, 2485

(2015)(Roberts, C.J.). To effettat goal, the ACA: (i) bargasurers from considering pre-
existing medical conditions when deciding whetke sell insurancerm determining prices;

(i) requires individuals to make an individual shared respditgipayment to the Internal

Rule 201 of the Federal Rules of Evidence perjudicial notice of facts that are “not
subject to reasonable disputdgcause those facts are either “generally known” or “can be
accurately and readily determined fromusms whose accuracy cannot reasonably be
guestioned.” Fed. R. Evid. 201(b). The Unitedt& Court of Appeal®r the Tenth Circuit’s
precedent indicates that the avally evidentiary rules regardj judicial notice apply when a
court reviews agency action. See New Mexso rel. Richardson v. Bureau of Land Mgmt.,
565 F.3d 683, 702 n.21 (10th Cir. 2009)(citing FedeERd. 201(b))(“We takgudicial notice of
this document, which is included in the recdrefore us in [another case].”); id. at 702 n.22
(“We conclude that the occurrence of Falconasés is not subject teasonable factual dispute
and is capable of determination using sousghese accuracy cannot reasonably be questioned,
and we take judicial notice thereof.”). In caast, the United StatesoGrts of Appeals for the
Ninth and Eleventh Circuits have held that talingdjcial notice is inappropriate in APA reviews
absent extraordinary circumstances or inadveerission from the administrative record. See
Compassion Over Killing v. U.S. Food & Oy Administration, 849 Bd 849, 852 n.1 (9th Cir.
2017); National Min. Ass’n v. Secretary U.Bep'’t of Labor, 812 F.3d 843, 875 (11th Cir.
2016).

The Court will not use rule 201 of the FeddRalles of Evidence to add the documents
that Health Connections identifies to the adistrative record, because rule 201 permits the
Court to take judicial notice dacts and not documents. Thatlacument existss a fact and,
with respect to the documents that Health Gations filed with the Court, it is a fact
susceptible to judicial nate. See Graham v. Catamaran Health Solutions, LLC, 2017 WL
3613328, at *2 n.1 (8th Cir. 2017)(“[W]e may take judicial notice of filings of public record and
the fact (but not the veracity) of parties’ aseerd therein.”); In reSanta Fe Natural Tobacco
Company Marketing & Salefractices and Products Litig., _ F. Supp.3d __, 2017 WL
6550897, at *61 (D.N.M. 2017)(Browning, J.)(“Indkeany party can file a document in a
proceeding, but that does not mean that the doctsnaantents are beyond reproach.”). It does
not follow from a document’s existence, however, ihabntains facts that are “not subject to
reasonable dispute.” Fed. Rvid. 201(b). _See Stephé\. Saltzburg et al., EDERAL RULES OF
EVIDENCE MANUAL § 201.02[3], at 201-08 (“[A] court can takedicial notice that court filings
contained certain allegations . . . , [b]ut theltrat these allegationsd findings are not proper
subjects of judicial notice.”).




Revenue Service unless they maintain healsiwiance coverage; and (iii) gives certain

individuals tax credits to makeshlth insurance more affordable for them. See King v. Burwell,

135 S. Ct. at 2485; 26 U.S.C. 8 5000A (desnghihe individual shared responsibility payment
requirement).

Additionally, the ACA establishes Health Benefit Exchanges (“Exchanges”), online
marketplaces where individuals can purchasalth insurance and mottially obtain federal
subsidies._See 42 U.S.C. 88 18031-18033. Qualifesmlth plans sold on the Exchanges must
provide bronze-level, silver-leV, gold-level, or platinum-leal coverage. See 42. U.S.C.

8§ 18021(a)(1)(defining a qualified health plar2 U.S.C. 8§ 18022(d)(1)(setting out four
coverage levels). Bronze-leyallns are designed such that, on average, the insurance company
pays sixty percent of its policyluers’ covered healthcare costhat percentage increases to
seventy, eighty, and ninety percent for silveridgoand platinum-leveplans, respectively. See

42 U.S.C. §18022(d)(1);_The ‘Metal’ Categgs: Bronze, Silver, Gold & Platinum,

HEALTHCARE.GOV, http://www.healthcare.gov/choose-a-pldafs-categories/. Consequently,
bronze-level plans tend to att individuals who anticipate fewer healthcare needs, i.e.,
healthier people, whereas gold-level and platitemel plans tend to attract individuals who
anticipate more healthcareeds, i.e., sickendividuals. _See State Health Insurance Exchange
Risk Adjustment and Plan Metals Level Memorandum at 3 (dated December 15,
2011)(A.R.000811); Risk Adjustment Implementati@sues, Draft for Discussion Purposes at
31 (dated September 12, 2011)(A.R.004397).

The ACA also establishes the Consunt@perated and Oriented Plan (“CO-OP”)
program. 42 U.S.C. 8§ 18042(a)The CO-OP program provides loans and grants to new

nonprofit health-insurance issuers, which fostampetition in the indidual health-insurance



market. 42 U.S.C. § 18042(a)-(b). See aldemorandum of Law irSupport New Mexico
Health Connections’ Motion For Summadudgment 19, at 10, filed April 13, 2017
(Doc. 33)(“Plaintiff Mem.”)(“Congress creatatle CO-OP program to enhance competitioh.”).
To receive these loans or grants, however, insurers must offer their health-insurance plans on the
Exchanges. See 45 C.F.R. § 156.515(c). aBsePlaintiff Mem. § 21, at 10.

The ACA expands healthcare access, but it miseases health-ineance-industry risk.
That the ACA requires insurers to cover all induals, healthy or otherwise, means an unlucky
insurer could end up providing coverage to aipadrly sickly group of customers, See 42
U.S.C. 8 300gg-1(a)(“[E]ach healthsurance issuer that offersdih insurance coverage in the
individual or group market in a State must aceapry employer and indidual in the State that
applies for such coverage.”). The ACA makasdbk even worse for those unlucky insurers by
prohibiting them from responding to the incresmst of providing hathcare coverage to
sicker individuals by charging those dimiduals higher pries. See 42 U.S.C.
§ 300gg(a)(prohibiting price disanination based on factors othéan geography, age, tobacco
use, and whether coverage extettdan individual to a family).Taken together, those two ACA
requirements “threaten to impose massive nestscon insurers, who are required to accept
unhealthy individuals but prohileid from charging them ratesecessary to pay for their

coverage.”_Nat'l Fed'of Indep. Bus. v. Sebelius, 567 U.S. 519, 548 (2012).

The ACA contemplates three kinds of praxps -- two temporary and one permanent --
that ameliorate the risks it creates. 3@eU.S.C. 88 18061-18063. First, under transitional
reinsurance programs, which operate only frddi4 to 2016, insurers make payments to “an

applicable reinsurance entity,” typically HHS, amthsurance entities use those funds to provide

®Health Connections’ arguments supportingnistion are all in the Plaintiff Mem. See
Plaintiff Mem. at 1.



“reinsurance payments” to insurers that coveghhiisk individuals.” 42 U.S.C. § 18061(b)(1).
According to HHS, “[tlhe reinsurance program will reduce the uncertainty of insurance risk in
the individual market by partially offsetting issgerisk associated with high-cost enrollees.”
HHS Notice of Benefit and Payment Parameters for 2014, 78 Fed. Reg. 15,410, 15,411 (dated
March 11, 2013)(A.R.000227-28)(“2014 Final Rule”). atth State is eliglb to establish a
reinsurance program,” but “HHS will establishreinsurance program for each State that does
not elect to establish its owrinsurance program.” 45 C.F.R153.210(a), (c). Second, under
the temporary risk corridor program, whicts@loperates only from 2014 to 2016, sufficiently
profitable insurers must make payments to Hitfle HHS must make payments to sufficiently
unprofitable insurers.__See 42 U.S.C. § 180@hose payments, HHS predicts, “will protect
against uncertainty in rate setting for qualified health plans by limiting the extent of issuers’
financial losses and gains.” 2014 HiRaile, 78 Fed. Reg. at 15,411 (A.R.000228).

Third, under permanent risk adjustment programs, “each State shall assess a charge” on
insurers “if the actuarial risk of [their] enrollees. for a year is less than the average actuarial
risk of all enrollees in all pins or coverage in such $afor such year.” 42 U.S.C.

§ 18063(a)(1). Likewise, “each State shall provideyarant” to insurers “if the actuarial risk of
[their] enrollees . .. is greater than the averagwarial risk of all enrollees in all plans and
coverage in such State for such year.” 43.0. § 18063(a)(2). Risk adjustment programs are
“intended to provide increased payments tolthemsurance issuers that attract higher-risk
populations, such as those withronic conditions, anceduce the incentivesifdssuers to avoid
higher-risk enrollees.” 2014 FinRuule, 78 Fed. Reg. at 15,411 (A.R.000228).

2. Risk Adjustment Implementation.

While the ACA refers to “States” assassgicharges and providing payments in risk



adjustment programs, 42 U.S.C. § 18063(a), it &#ds HHS to, “in consultation with States,
shall establish criteria and methods to be usezhinying out the risk adjustment activities,” 42
U.S.C. 8§ 18063(b), and HHS regtitens state that it will implment PRA programs for “[a]ny
State that does not elect to operate an Engbaor that HHS has not approved to operate an
Exchange,” 45 C.F.R. § 153.310(a)(2), for “[a]nytBtthat elects to epate an Exchange but
does not elect to administer risk adjustme#§”C.F.R. § 153.310(a)(3), and for, “[b]eginning in
2015, any State that is apped to operate an Exchange and sléatoperate risk adjustment but
has not been approved by HHS to operate adjkistment,” 45 C.F.R. § 153.310(a)(4). Only
Massachusetts, however, elected to operatewts PRA program, sedHS Notice of Benefit
and Payment Parameters for 2016, 80 Fed. Reg. 10,750, 10,759 (dated February 27, 2015)(A.R.
005691)(*2016 Final Rule™), and that program dit last long, see HHS Notice of Benefit and
Payment Parameters for 2017, 81 dFeReg. 12,204, 12,230 (dated March 8,
2016)(A.R.007774)(“2017 Final Rule”)(“We are netertifying the alterate State methodology
for use in Massachusetts f@017 risk adjustment. Massacsetts and HHS will begin the
transition that will allow HHSo0 operate risk adjustment Massachusetts in 2017.”).

HHS thus implements New Mexico’s -- andtfenine other states’ -- risk adjustment
program. _See 2017 Final Rule, 81 dFeReg. at 12,230 (dated March 8,
2016)(A.R.007774)(“"HHS will operate risk adjustmentaihStates for the 2017 benefit year.”).
In doing so, HHS annually publishes its restjustment methodology. See 45 C.F.R. § 153.320
(“HHS will specify in the anual HHS notice of benefit and payment parameters for the
applicable year the Federally certified risk atljoent methodology that wilpply in States that
do not operate a risk adjustment programHHS’ published risk adjustment methodology must

describe: (i) how HHS calculates individual rstores, see 45 C.F.R. § 153.320(b)(1), which are



“a relative measure of predictbeéalth care costs” for parti@arl individuals, 45 C.F.R. § 153.20;
(i) how HHS determines a plan’s average acalarisk from individualrisk scores, see 45
C.F.R. 88 153.20, .320(b)(2); and (iii) how HHS uagdan’s average actuarial risk to determine
the plan’s risk adjustment paymeatsd charges, see 45 CFR 88 153.20, .320(b)(3).

HHS' risk adjustment methodologypredict[s] plan liability for an enrollee based on
that person’s age, sex, and diagnoses (risk f&¢tproducing a[n individdprisk score.” 2014
Final Rule, 78 Fed. Reg. at 15,419. HHS calculatdsealth plan’s arage risk score by
averaging its enrollees’ individual risk scaresach individual risk score is weighted by the
number of months the relevandividual was enrolled in theelalth plan._See 2014 Final Rule,
78 Fed. Reg. at 15,432. HHS multiplies the “Staverage premium” by several plan-cost
factors, “relative measures that compare Halvplan[] differ[s] from the market average,”
including the plan’s average risk score to poal to produce a plarrgmium estimate. 2014
Final Rule, 78 Fed. Reg. at 15,430-3'Multiplying the plan['s] aerage risk score by the State
average premium shows how a plan’s premivould differ from the State average premium
based on the risk selection experienced byptha.” 2014 Final Rule78 Fed. Reg. at 15,431.
HHS also produces a second plan-premium estimate by multiplying the state average premium
by plan-cost factors other than the plan’s agerrisk score. 2014l Rule, 78 Fed. Reg. at
15,430. HHS’ payment transfer formula takesfttst plan-premium estimate and subtracts the

second, which “provides a per member per m@RtMPM) transfer amourfor a plan.” 2014

“The Court refers to HHS' published riskjastment methodology in general terms even
though HHS has five different published risk atfjnent methodologies, one for each year from
2014 to 2018, because, while those methodologitésrdn detail, they have the same basic
structure._See, e.g., 81 Fed. Reg. 12,330 (dasedh 8, 2016)(“Although we did not propose to
change the payment transfer formula from what was finalized in the 2014 Payment in its entirety,
since, as noted above, we aexalibrating the HHS risk adjtment model.”). Where the
differences between HHS’ five payment methodats are important, the Court will be more
specific.



Final Rule, 78 Fed. Reg. at 15,431. Finally, Hx8lItiplies a plan’s per member, per month
transfer amount by its number ‘tfillable member months . . . to calculate the plan’s total risk
adjustment payment.” 2014 Final Rule, 78 Fed. Reg. at 15,431.

Each year, HHS monitors and updates theadjkistment model “with more recent data,”
but it does not “reconsider[] the entire methodolaggw each year.” Defendant Mem. { 14, at
13. See Defendant Mem. | 15, at 13; PlaintifnM¢] 7, at 5-6. There is a lag between HHS’
promulgation of annual risk adjustment formuléesuand the data it received from issuers, so,
“[bly the time results for theorogram’s first year (2014) wer@nnounced,” HHS had already
promulgated its annual rules for 2015 and 20D&fendant Mem. |1 4-6, 16, at 10, 14 (noting
that it takes two calendar years between putdtineof a benefit rule and the announcement of
risk adjustment payments under that rulege ®laintiff Mem. 11, at 7. For its 2017 rule, HHS
updated its methodology for future years based da tlénad collected from its 2014 results.
See Defendant Mem. 116, at 14 (citing 2017 Final Rule, 81 Fed. Reg. at 12,218-20
(A.R.007762-64)). HHS adjustedsiR018 rule to account for piaftyear enrollees and began
using limited pharmaceutical data to help measuwesiduals’ relative lealthiness. Defendant
Mem. 18, at 14 (citing HHS Notice of Beitefnd Payment Parameters of 2018, 81 Fed. Reg.
94,058, 94,072-76 (dated December 22, 2016)(A.R.0096J2038 Final Rule”)). Health
Connections supported the partial-year eemlladjustment, but urged HHS to apply the
adjustment retroactively to risk adjustmdrdnsfers for 2014 and 2015. See Declaration of
Martin Hickey, MD 1§ 98, at 24 (dated Octalie 2016)(NMHC000886)(“Hicky Declaration”).

3. Health Connections.

Health Connections is a CO-OP program pagodict, and it has operated in New Mexico

since 2014._See Hickey Dedé#ion 27, at 5 (NMHCO000867)Health Connections signed a
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loan agreement with HHS to fund Healttor®@ections’ initial formation and New Mexico
operations. _See Hickey Declaration  285atNMHCO000867). HealtiConnections began
enrolling members in October, 2013 and providing coverage in January, 2014. See Hickey
Declaration 1 27, at 5 (NMHCO0008p Health Connections has grown from 14,000 members in
2014, to 44,500 members in 2016. See HidReglaration 33, at 6 (NMHC000868).

Health Connections offers -- and has offesatte its inception -- the lowest or second-
lowest cost health insurance plan in New Mexico. See Hickey Declaration {31, at 6
(NMHCO000868). It has offered such affordalpleans even while serving unhealthy enrollees;
New Mexico has the highest prevalence of HiggaC in the nation, and Health Connections
enrolled many members of that population inplans. _See Patient Protection and Affordable
Care Act Comments to HHS No# of Benefit and Payment Parameters for 2018 at 19-20 (dated
October 6, 2016)(NMHCO0000853-§2018 Comments”). At ameeting of the National
Association of Insurance Commissioners, the Sofmndent of Insurance of New Mexico stated
that Health Connections’ entry into the healtetirance marketplace increased competition and
saved New Mexicans over half a bilion dola See Hickey Declaration 36, at 7,
(NMHC000869).

While many health-insurance companies aim for a profit margin between two and five
percent of their premiums, see Hickegdmharation 1 19, at 4 (NMHC000866), for 2014, many
small health-insurance companies were requiceday over ten percemtf their premiums as
risk-adjustment charges, see Centers forditlee & Medicaid Seiges, United States
Department of Health and Human Sees, Choices at 2 (dated April 22,
2016)(NMHCO001018)(“Choices”). Fothat year, HHS assessed Health Connections a

$6,666,798.00 risk-adjustment charge, which is equal to 21.5% of Health Connections’ 2014
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premiums._See Hickey Declaration 173 a(NMHCO000865). For 2015, HHS assessed Health
Connections a $14,569,495.74 riskwediment charge, which is equal to 14.7% of Health
Connections’ 2015 premiums. See Hick¥sclaration § 18, at 4 (NMHCO000866).
Risk-adjustment charges have, thus, forceeisé CO-OP program participants to close
their doors. _See 2018 Commenat 3 (NMHCO000837); U.SHouse of Representatives

Committee on Energy and Commerce, Impatng Obamacare: A Review of CMS’

Management of the Failed CO-OP Pragr at 19-22 (dated September 13,

2016)(NMHCO000910-13); Technical Issues with AQRisk Adjustment and Risk Corridor

Programs, and Financial Impact on New, Fagiwing, and Efficient Health Plans at 11-13,

(NMHCO001000-02); Connecticut Insurance gdaetment, _Insurance Department Places

HealthyCT Under Order of Supervision, aP Xdated September 28016)(NMHC001351-52)).

Several state insurance commissioners hax@essed concern about the risk adjustment
program. For example, Maryland’s Insnca Commissioner téBed to Congress:

Over the past few years, new innovative health insurance Ipéasgsbeen created

that are providing enhanced competition and patient care. And it is working. For
year-end 2014, Carefirst had a 91% marledre of the individual market in
Maryland. Today, it is 57%due in part to a more otetitive marketplace.
These carriers have the potahtio continue butheir ability to do so is severely
jeopardized by the adverse and perhaps fatal financial impact caused by the
technical shortcoming of the current ris#tjustment and risk corridor programs.

The risk adjustment formula is of amarn to state regulators because it has
proven to place newer carriers at a distidisadvantage. For example, the risk
adjustment formula quantifies an elee’s health status based on age and
diagnoses recorded duringethourse of the year. New carriers have very limited
information on the health status or prw claims history othe applicants.
Therefore, the carrier’'s population may appear healthier tharudlBcis if some
diagnoses are not captured which magsult in improper risk adjustment
payments.

See Written Testimony of Mr. Al RedmerJr., Commissioner Maryland Insurance
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Administration at 1 (NMHC001331). The New Yo8uperintendent of Rancial Services had
similar concerns:

DFS [Department of Financial Services]aencerned that the risk adjustment
program has created inappropriatelgpdirate impacts among health insurance
issuers in New York and unintendednsequences. Specifically, it is DFS’s
understanding that, based on the dataumulated by CMS for the upcoming
report on June 30, 2016, new and smalleressgenerally are considered to have
had relatively healthy members thathmeir larger and more established
competitors. CMS’s anticipated deterailon appears to be unduly impacted by

the dates of diagnoses or recordingl@ignoses of members’ medical conditions
rather than actual relative health of the members. This disparity may be because
the new and smaller health insureryvéaot been in operation long enough to
have amassed the long term data and records management systems that have
helped to allow the large, established health insurers to convince CMS that their
members are relatively unhealthy and, @ntantly, will allow them to receive

large payments from the risk adjustment program.

Letter from Maria T. Vullo, Superintendent ofniancial Services of the State of New York, to
Sylvia M. Burwell, Secretaryf Health and Human Servigeand Andrew Slavitt, Acting
Administrator for the Centers for Medicar@da Medicaid Services at 1-2 (dated June 28,
2016)(NMHC001335-36).

PROCEDURAL BACKGROUND

Health Connections filed its initial corgint on July 29, 2016.__See Complaint for
Declaratory and Injunctive Relief, filed lyu29, 2016 (Doc. 1). Health Connections
subsequently filed an amended complaingee Amended Complaint for Declaratory and
Injunctive Relief at 1, filedJanuary 12, 2017 (Doc. 21)(“Complaint”). Health Connections
alleges that HHS violated “Section 1343 of &€A and the APA, 5 U.S.C. § 706.” Complaint
at 54. Health Connectiongeld the Health Connections’ Mion on April 13, 2017, see Health
Connections Motion at 1, and HHS filetie Defendants’ Motion on June 1, 2017, see

Defendants’ Motion at 1.
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1. The Plaintiff Mem.

Health Connections argues that using @f skate average premium when calculating risk
adjustment transfer payments exceeds HHS’ authority under the ACA and is arbitrary and
capricious. _See Plaintiff Mem. at 24. Heaflbnnections observesath under the ACA, “an
issuer may only be assessed a charge undernshaftjustment] program ‘if the actuarial risk of
the enrollees of such plans arverage for a year is less thdre average actuarial risk of all
enrollees in all plans or coverage in such Siatesuch year.” Plaintiff Mem. at 24 (quoting 42
U.S.C. §18063(a)(1)). It follows, according kealth Connections, #t “risk adjustment
assessments cannot be based on factors otheathaarial risk, and HHS is mandated to follow
this clear statutory text.Plaintiff Mem. at 24.

Health Connections contends that HH&Se of the state average premium when
calculating risk adjustment transfer paymentsastrary to that stataty mandate, because the
state average premium “is veryffdrent than relative actuarialsk.” Plaintiff Mem. at 25.
According to Health Connections, health-irssure companies base their premiums -- and, by
extension, the state average premium -- “uponomtyt whether the populian of insureds are
healthier or sicker, but also avhether an issuer can control d@ssts by paying lower prices to
hospitals and doctors, by doing a better jomaging its members’ medical care, by reducing
administrative overhead, and by controlling ottmsts.” Plaintiff Mem. at 25. Health
Connections adds that using the state averagmipm is particularly unfair, because the state
average premium is weighted by each insurer'sketahare, so insurers “with dominant market
positions -- such as BCBS [Blue Cross Blakield] in New Mexico -- drive the statewide
average premium through their own prices, whiah tgpically quite high.” Plaintiff Mem. at

17. Health Connections contds that, instead othe state average premium, HHS should
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calculate each insurer’s risk adjustment tranpgiment using that insurer’'s average premium.
See Plaintiff Mem. at 17-18.

Health Connections then addresses whyitarview, HHS’ proffered justifications for
using the state average premium are unavail®ge Plaintiff Mem. at 29. Health Connections
asserts that HHS gave two justifications foingsstate average premiums: (i) doing so assures
that risk adjustment is budgetuteal; and (ii) doing s@rovides a straightforward and predicable
benchmark. _See Plaintiff Mem. at 21-22. “The agency’s main point was that use of the
statewide average premium would be easy feomadministrative standpoint, and the agency
could achieve budget neutrality Witut having to make further jadtments or calculations.”
Plaintiff Mem. at 22.

Health Connections argues that, contraryHtdS’ first justification, budget neutrality
does not justify using the stateemage premium, because “therencs statutory requirement that
risk adjustment be budget neutral,” i.e., that adjustment payments that insurers make to HHS
must equal the risk adjustment payments that HHS makes to insurers. Plaintiff Mem. at 22.
Health Connections argues that the Coshiould not defer to HHS' budget-neutrality
determination, because “HHS has no specialeequertise in budgeting and appropriations, and

thus its views on budget neutrality are entitlechtodeference.” Plaintiff Mem. at 22 (citing

King v. Burwell, 135 S. Ct. 2480, 2489 (2015)). Hea&onnections also argues that deference
is inappropriate, because “HHS has neverarpd why it believes the program must be budget
neutral,” and “[t]his Courowes no deference taked assertions by agees that lack reasoned
explanation.” Plaintiff Mem. at 22.

Health Connections continues by explagiwhy the Court -- when construing the

ACA'’s language concerning risk adjustment ftself and not deferring to HHS -- should
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conclude that risk adjustmeneéed not be budget neutral. SeeaiRtiff Mem. at 22-23. Health
Connections notes that therene explicit ACA language requiring budget neutyafor risk
adjustment, see Plaintiff Mem. at 22, wherdadJ.S.C. § 18061(b)(1)(B)’s language regarding
reinsurance -- which is, essentially a temporamsie@ of risk adjustment -- “expressly made
payments out subject to issuer's paymemts Plaintiff Mem. at 23. _See 42 U.S.C.
8§ 18061(b)(2)(B)(“[T]he applicable reinsurance gntollects payments under subparagraph (A)
and uses amounts so collected nake reinsurance payments to health insurance issuers
described in subparagraph (A) tleatver high risk individuals in thindividual market . . . .").
“The lack of such a budget neutrality provision in the askustment provision of the ACA
strongly suggests that Congress intentionallyitteh it and meant for the programs to be
administered differently.” Plaintiff Mem. at 23.

Health Connections also finds it significant that the risk corridors program, like the risk
adjustment program, contains egplicit budget neutrality requingent, but HHS concluded that
the risk corridor program does not needb® budget neutral, and “the GAO [Government
Accountability Office] opined thathe general appropriation tdHS for carrying out its ‘other
responsibilities’ would be availablfor risk corridors pygram liabilities.” Paintiff Mem. at 23.
Health Connections reasons that HHS couldwike fund risk adjustment through its general
appropriations if HHS implements risk adjustrhén a way that is not budget neutral. _See
Plaintiff Mem. at 24. Health Connectionsdadthat, even “if HHS’s agency budget lacked
sufficient appropriations, underpaid issuers coukdiauthe Court of Federal Claims and recover
any unpaid monies from the Judgment Fund.” rf@l&iMem. at 24. Health Connections also
argues, in the alternative, theaten if the risk-adjustment ggyram must be budget neutral, HHS

need not use “a formula in which it will be mathatically impossible fgpayments in and out to
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ever be imbalanced,” Plaintiff Mem. at 24edause HHS could still base assessments and
payments on each issuer’'s own premium, and make any necpssaaya adjustments if there
is a shortfall of payments in,” Plaintiff Mem. at 25.

Turning to HHS’' second justification fousing the state average premium when
calculating risk adjustment payments, i.éhat doing so provides a straightforward and
predicable benchmark, Health Connections asskat HHS has “no explanation or backup data
for this statement.” Plaintiff Mem. at 25. Heaflonnections explains, on the contrary, that the
state average premium “is a black box for smaller issuers like NMHC,” because larger insurers’
pricing decisions “drive the sewide average.” Plaintiff Mem. at 25. Health Connections also
explains why it cannot predict itssk-adjustment liability for ongear by looking at its liability
in the previous year: “NMHC must set its premai for a given benefit year in the previous
calendar year, so that, for example, it hadinalize 2015 premiumm 2014[, but] NMHC does
not lean of its risk adjustment liability [fa given benefit year] untivell into the following
year.” Plaintiff Mem. at 25-26.

Health Connections then turns its focuenir the substance of HHS’ risk-adjustment
regulations to HHS’ rulemaking process. Healtbnnections states ah “[ijn response to
HHS’s December 2, 2015 publication of proposéldmaking for the 2017 benefit year, NMHC
and numerous others submitted voluminous comments attacking the agency’s use of the
statewide average premiumPlaintiff Mem. at 27-28. According to Health Connections, HHS

refused to respond directly to those commaeriten it published its final rule on March 8, 2016,

®Health Connections explains that it, antiestinsurers, did not submit these comments
earlier, because “[t]he first risk adjustmergukts, for benefit year 2014, were published by HHS
on June 30, 2015,” and those results “made dleatr the system is broken,” but by the time
those results were published “HHS hadeatlty promulgated regulations governing risk
adjustment for 2015 and 2016, maintaining the sase of the statewide average premium.”
Plaintiff Mem. at 27.
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because that that final rule gatonly: “We did not propose changes to the transfer formula, and
therefore, are not addressing comments that astdeuthe scope of this rulemaking.” Plaintiff
Mem. at 28 (quoting 2017 Final Rule, 81 Fed. Reg. at 12,230 (A.R.007774)). Again according
to Health Connections, “[tlhis refusal toespond to detailed, reasoned comments from
stakeholders is the very epitome of arbitrangl aapricious behavior.” Plaintiff Mem. at 28.
Health Connections observes that, when “Hit published its proposed new rulemaking for
the 2018 benefit year on September 6, 20HS sought comments on removing some
administrative expenses from the state ager premium when calculating risk-adjustment
payments. Plaintiff Mem. at 29Health Connections also obsesvthat HHS’ final rule for the

2018 benefit year reduces thetst average premium by 14 pemt when calculating risk
adjustment payments to reflect the portion of an insurer’'s administrative costs that do not vary in
response to how healthy or sickhe insurer’s customers ar8ee Plaintiff Mem. at 30.

Health Connections maintains, however, thet thodification is “todittle and too late,”
because it only applies prospectively and it do#saddress all of Health Connections’ concerns.
Plaintiff Mem. at 30. Health Connections cemds that HHS’ 2018 rule “admit[s] that it was
inflating risk adjustment assessments in 2844 2015 -- and will do so again for 2016 and 2016
-- by not applying this 14% adjusent,” but does nothing to addhs that inflation. Plaintiff
Mem. at 30. Health Connections argues that, gattinimum, if the agency has determined that
its formula was overstating actuarial risk by a calted percentage, therattcorrection must be
made for all years of the progrdmPlaintiff Mem. at 30. Hdéh Connections also argues that,
notwithstanding HHS’ modificatiorof the risk adjustment transfer formula to account for
administrative costs, the agentgnores that there arfactors driving preiam levels that are

not either risk selection or administrative costs” -- such as “NMHC’s innovative medical
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management” and its “success in securing loweeprirom hospitals and doctors” -- so “HHS is
therefore still assessing chargesdxaon factors other than actubrisk.” Plaintiff Mem. at 31.

Health Connections next argues that, regasdtd HHS’ use of state average premiums,
HHS inaccurately measures actuarial risk in thet filace._See Plaintiff Mem. at 40. According
to Health Connections, HHS’ risk adjustmentnfioila “begins by calculating a risk score for
each enrollee.”_See Plaintiff Mem. at 40. Health Connections argues that the risk score reflects
the relative health, and thus, tiieedicated healthcare costs, of eanollee._See Plaintiff Mem.
at 40. According to Health Connections, to calculate this risk score, an enrollee first receives a
coefficient based on age and gend8ee Plaintiff Mem. at 40. tontinues that the coefficient
is increased if the enrollee has been diagnegigd what HHS calls a HCC, which includes
diseases like diabetes HIV/AIDS. See Plaintf Mem. at 41. Essentily, according to Health
Connections, the HCC number is added to thegaegeler number to calculate an enrollee’s risk
score. _See Plaintiff Mem. at 41.

Health Connections believes this risk staralculation system is flawed for several
reasons. First, Health Connections argues thastistem under-predicts “the costs of enrollees
who do not qualify for an HCC.” Plaintiff Memat 41. For example, it contends that an
individual without an HCC codl still catch the flu, break hone, or utilize preventive care
services, none of which the HCC coefficient tcaps. _See Plaintiff Mem. at 41. Health
Connections therefore cdodes that HHS underestimates healtine costs foenrollees without
an HCC. _See Plaintiff Mem. dfL.. According to Health Connections, this risk score calculation
produces an absurd result, because Health Cbangdries to improve its members’ health so
that they do not develop HCC conditions, butidalth Connections’ enllees do not have HCC

conditions, then Health Connections loses morfgge Plaintiff Mem. at 42. Insurance carriers
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are, therefore, according to Health Connectigngn financial incentives not to improve their
enrollees’ health, which was not what Caegg intended. See Plaintiff Mem. at 42.

Health Connections contends that, to fix this problem, it submitted a proposal explaining
a solution authored by former Centers for Medkcand Medicaid Services Chief Actuary Rick

Foster. _See Plaintiff Mem. 44 (citing Richard S. Foster, Me&id to Address Estimation Bias in

the HHS-HCC Risk Adjustment Model, &t (dated, July 15, 2016)(NMHC001042)(“Foster

Memorandum”)). According to Health Connections, HHS did not respond tpripssal at all.
See Plaintiff Mem. at 44 (citing 2018 FinallIRu81 Fed. Reg. at 94,082-83 (dated December 22,
2016)(A.R.009619-20)). Health Connections contethds ignoring this proposal, submitted as
a response to HHS’ proposed rulesarbitrary and capriciouses Plaintiff Mem. at 44 (citing

Allied Local and Regional Mfrs. Caucus v. U.S. E.P.A., 215 F.3d at 79-80), because “the

protections of notice and comment rulemakingler the APA are meaningless if the agency

were free to simply ignore comments from the lub Plaintiff Mem. at 44-45 (citing Home

Box Office, Inc. v. F.C.C., 567 F.2d 9, 35 (D.C. Cir. 1977)).

A second flaw with HHS’ risk adjustment foula, according to Elalth Connections, is
that it does not accurdyeidentify enrollees whahould qualify for an HCC.Plaintiff Mem. at
45. Health Connections conterttigt the inaccuracy occurs for two reasons; first HHS does not
account for “partial year enreks” and, second, HHS does not peescription drug data when
calculating risk scores. #&htiff Mem. at 45. Regarding the firsriticism, a paitl year enrollee
is one who is not enrolled in a given carrignsalth insurance plan for the full calendar year.
See Plaintiff Mem. at 45. According to Healflonnections, if a partial year enrollee has an
HCC condition but receives his orrhgiagnosis during the paof the year in which he or she is

not on the given carrier’s plan, then “the ereels risk score will be understated because the
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plan cannot report the HCC scdreRlaintiff Mem. at 45. (citig Hickey Declaration {1 94-95,
at 22-23 (NMHC000884-85)).

Health Connections’ contends that its seconticism, HHS’ failure to use prescription
drug data, is related to the first. See PIl#ifiem. at 46. According to Health Connections,
because individuals do not always receiveHC diagnosis during their enrollment periods,
using prescription drug data, according tealih Connections, is good factor to use in
calculating an enrollee’s risk @@. _See Plaintiff Mem. at 46dealth Connections argues that,
for example, an enrollee may have been diagdowith diabetes before enrolling in a given
carrier’s health insurance plagee Plaintiff Mem. at 46. Accadrd) to Health Connections, that
enrollee, however, regularly fills insulin pres¢igms. See Plaintiff Memat 46. According to
Health Connections, if HHS were to use that information, then it could accurately capture the
enrollee’s otherwise missed diagnosis. SeenBfaMem. at 46. Health Connections asserts
that it “is particularly hard hit by the exdion of prescription drug data, because NMHC
prevents unnecessary hospital and physiciacownters by proactively engaging with its
members to take their medicatigh#laintiff Mem. at 47.

According to Health Connections, HHS finalgddressed the issues of partial year
enrollees and prescription drug data in thergpof 2016. _See Plaintiff Mem. at 49. Health
Connections argues, however, that HHS did fnothe partial year enrollment problem until
2017 and will not begin to use prescription drug data until 2018. See Plaintiff Mem. at 49.
Health Connections asserts that HHS shouldyapiptse changes retrdaely. See Plaintiff

Mem. at 50 (citing National Fuel Gas Supplyr@ov. F.E.R.C., 59 F.3d 1281 (D.C. Cir. 1995)).

Finally, Health Connections argues thAHS has de facto banned bronze health

insurance plans in violation of the ACA. ee®laintiff Mem. at 50. According to Health
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Connections, in the ACA exchanges, four typemsfirance plans exist. See Plaintiff Mem. at
50 (citing Hickey Declaration { 73, at 17 (NMB@0879)). Health Connections contends that
bronze plans require the issuerctover sixty percent of the insd’'s health care costs, seventy
percent in silver plans, eighty percent in gold pJaand ninety percent in platinum plans. See
Plaintiff Mem. at 50 (citing Hikey Declaration 74, at 1INMHC000879)). A bronze plan,
therefore, has the lowest premium, but the higbdeductible. _See Plaintiff Mem. at 50 (citing
Hickey Declaration § 74, at 17, (NMHCO000879fccording to Health Connections, consumers
who do not have significant health care costsvbo have limited financial resources often
purchase bronze plans, because bronze plansthavewest premiums. See Plaintiff Mem. at
50 (citing Hickey Declaration § 74, at 17 (NMIH00879)). Health Connections argues that,
“[b]Jecause bronze plans are low-priced andaattia healthier population, the use of the state
average premium and the underestimation biashagaealthier enrollegsarticularly hammer
these products.” Plaintiff Mem. at 50. EssdhtjdHealth Connections contends that HHS' risk
adjustment formula makes it hard for bronze plaenbe profitable. _SePlaintiff Mem. at 51.
Because the ACA expressly provides for bronze ptanbe available, see Plaintiff Mem. at 51
(citing 42 U.S.C. 18022(d)(1)(A)), Health Contiens concludes that Congress must have
intended that insurers be able to issue bronaesplvithout losing money. See Plaintiff Mem. at
51-52. Health Connections thus asks the Couremaand this case to the agency so that HHS
can “grapple with the question of how the ageocag prevent the risk adjustment program from
gutting Congress’s intent to have viable bropreduct offerings.” Plaintiff Mem. at 52. In
conclusion, Health Connections requests tlmur€to enter an order vacating HHS’ risk
adjustment regulations for the years 2014-2048¢ order HHS to revise its regulations

consistent with the Court’s judgmerfiee Plaintiff Mem. at 52.
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2. The Defendant Mem.

HHS filed the Defendant Mem. First, HHyaes that all of Health Connections’ claims
fail, because HHS’ methodology is an “eminentyasonable and well-considered approach [to]
an exceptionally compleactuarial challenge,and that its methodologieasily satisfies the
APA’s standard of review.” Defendant Memit 15. According to HHS, Health Connections
“erroneously combines its challenges to the 2PQ48 Rules in a single, rtidyear attack” even
though APA review is based on “thecord before the agey at the time it made its decision.”
Defendant Mem. at 18. HHS contends that@oairt should conduct itanalysis according to
HHS’ record at the time of th2014 benefit year “and then pesd to consider whether the
modifications prosed in subsequent yearsrahat assessment for those years.” Defendant
Mem. at 18. HHS asserts thigd use of the state averageemium is consistent with the
statutory text and is reasonabl8ee Defendant Mem. at 18. aligues that § 1343 does not bar
the use of state average premiums, because that section’s only spegifrement is for the
program to assess a charge on paogeligible plans if the enrollees’ actuarial risk is less than
the state’s average actuarial risk and to make a @atyta such plans if the actuarial risk of their
enrollees is greater than thats{s actuarial risk._See DefemtiaMem. at 18-19. According to
HHS, Congress “did not impose any requirersest to the methodology for determining the
amounts of charges or payments.” Defendant Me&ah.19. Moreover, HHS asserts, it is not
methodologically possible to “dewsa transfer formula that frects only actuarial risk, as
NMHC suggests,” because, even if HHS cotperfectly isolate actuarial risk from other
confounding variables . . . , a formula based sabelyactuarial risk woual yield only a raw risk
score,” and a raw risk score “measures the expeelatilve cost of a particular pool of enrollees
compared to the state-wide average, but g&sdoot predict actual expenditures.” Defendant

Mem. at 19. Consequently, HHS asserts, itshowology had to considerost factors. _See

-23 -



Defendant Mem. at 19. HHS contends that
NMHC'’s proposed alternative to the stateerage premium (use of a plan’s own
premium) would suffer the exact sanpeirported flaw as the Department’s
approach: it would not “be based solelyon actuarial risk.” Rather, it would be
based on pricing choices made by individusurance plans reflecting the very
same factors that NMHC suggests armaproper, such as issuer costs,
administrative overhead, efficiency facd, and the like. But under NMHC'’s
approach, risk adjustment transfers vebuéry based on prieg choices made by
individual plans, whereas the Departngratpproach adopts a weighted average
of all such pricing in a state, therebysuring that the formula is uniform and
stable and minimally distorted by any extre or inaccurate joing decisions by
individual insurance plans. Becaugongress said notly about how risk
adjustment transfers must be calcethtNMHC'’s statutory argument should be
rejected.

Defendant Mem. at 19-20 (citations omitted).

Next, HHS argues that the state average pnenmsunot arbitrary and capricious for three
reasons. _See Defendant Mem. at 20. Firsin gremiums contain ask-selection element,
because “healthier plans can charge less tistker plans” given that healthier members
consume less health care. Defendant Mem. aHMS contends that “a risk adjustment transfer
based on a healthier plan’s lower premium migbt fully capture the cost of treating sicker
enrollees or adequately compensate sicker fgtartbeir sicker membership.” Defendant Mem.
at 20-21. Second, HHS argues that a risk adjusitiwiearge based on a healthy plan’s lower
premium “might not adequately capture the higbest of treating sicker members” and would,
therefore, not fulfill the program’s objective toettuce incentives for plans to avoid high risk
enrollees.” Defendant Mem. a1 (citing 2014 Final Rule, 78 8eReg. at 15,411 (dated March
11, 2013)(A.R.0000228)). HHS argues that the steéeage premium more accurately measures
and distributes the costs of inswgiall individuals ina risk pool. _See Defelant Mem. at 21.
Third, HHS argues that, because the riskustthent program is “self-funded and budget
neutral,” payments and chargesust balance, but using a pkrown premium for transfer

calculations would make that impossible. Defant Mem. at 22. If healthy plans pay lower
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charges, and sicker plans receive higher payments, HHS argues,
[b]ridging the gap between paymeimitsd charges themfe would require

one of three after-the-fact adjustments;: fdduce payments to sicker plans, (2)

increase charges to healthier plans()rsplit the difference between sicker and

healthier plans. NMHC does not appaaadvocate or the latter two options, see

Pl.’s Mot. at 24-25, but in any evergach option has drawbacks. Reducing

payments to sicker plans would likely resulsicker plans raising their premiums

to offset the anticipated expense of trecker membership. Increasing charges

for healthier plans would eliminate the intigas of sicker plans to control costs.

And finally, splitting the difference bewen healthier and sicker plans (by

increasing charges and decreasing paymevisild be similar to using the state

average premium, but it would require an after-the-fact adjustment that would not

be known until the program year concluded.

Defendant Mem. at 22-23 (citations omitted). HHS contends that, given the advantages
of using state average premiums, “[tlhe record thus amply demonstrate[s] that the Department
considered the relevant policy choices andoratily elected to use atate-wide average.”
Defendant Mem. at 23.

HHS disputes Health Connections’ arguisein opposition to using state average
premiums. _See Defendant Mem. at 23-26. FH${S contends that using the state average
premium does not encourage gaming by larger@rsubecause HHS’ transfer formula “does not
directly reflect a plan’s actual premiums at all; rather, it calculates the difference between the
plan’s expected costs with rigdelection and the planexpected costs without risk selection,
using the state average premiumboth sides of the equation as an estimation of average cost.”
Defendant Mem. at 23-24 (emphasis in originahlHS contends that its approach “neither
penalizes cost-cutting nor rewds inefficiency,” but rather‘strikes a middle ground” by
assuming an average level of efficiency. Defnt Mem. at 24. According to HHS, Health
Connections’ proposed system “would encourag&er plans to charge higher premiums to

increase their payments and healthier plansherge lower premiums to reduce their charges”

because “plans with the same risk scoreudd owe or receive tferent amounts based on
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individual pricing decisions.”Defendant Mem. at 24. Second, HldSserts that using the state
average premium does not penalize cost-cuttinggylbecause its regulations require providing
advance notice of risk adjustment formula so #maissuer can “price any expected payments or
charges into their rates.” Defendant Mem.24t Third, HHS contendshat it provided
considerable information, data, and researtdtad to its decision, which “amply demonstrate[s]
the Department’s rationale for adopting the estaterage premium.” Defendant Mem. at 25.
Additionally, HHS contends that must “only provide a ‘ratiorlaconnection between the facts
found and the choice made,” such that the ‘path may reasonablysderndid.”” Defendant

Mem. at 26 (quoting Encino Motorcatd,C v. Navarro, 136 S. Ct. at 2125.)

Next, HHS contends that itsei®f HCCs is reasonable. See Defendant Mem. at 26-28.
HHS asserts that its risk adjostnt model is not meant to tidar risk of random events like
accidents, but rather is meant to compensataspior enrollees’ predicable medical conditions
that could influence enrollment decisions. Seébdant Mem. at 27. HHS also contends that
its model already incorporatessts of treating random event§ee Defendant Mem. at 27-28.
HHS also argues that its approach to captuHi@Cs is reasonable, because, HHS contends,
HHS “considered and reasonably addressed” hdreb adjust its mbhbdology for partial year
enrollment and incorporate prescription drugadaDefendant Mem. at 28-29. See Defendant
Mem. at 29-34. HHS further contends tha¢ fhrogram’s approach to its bronze plans is
reasonable. See Defendant Mem. at 34-37. H$t@rts that it “grappled with” the relationship
between state exchange actuarial values and its risk adjustment program, ultimately “adopting

different risk score models for each metal levahphnd catastrophic plan.” Defendant Mem. at
35. HHS explains that it

also included an adjustment for actuaridueain the transfer formula so that the
program does not compensate plans fdfeddnces in actuarial value that are
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already reflected in the premiums charged by such plans. However, the

Department reasonably elected not ddopt separate risk pools for the

different metal level plans because “tlpproach would fail to correct for

systematic risk selection across ‘metal levels[.’] That is, low risk enrollees
would tend to migrate to plans with a lawactuarial value . .. which would then

gain a premium advantage attributablerigk selection. This result would not

address the mandate of the ACA, whichuiees that transfer payments be made

between plans based on the[] actuarial risk of their enrollees.” Thus, to the

extent NMHC suggests that the Depzent has not already exhaustively

“grappled” with the relationship between taklevels and risk adjustment, it is

wrong.

Defendant Mem. at 35 (citations omitted)(qogtState Health Insurance Exchange Risk
Adjustment and Plan Metals Level a{dated December 15, 2011)(A.R.000814-15). HHS also
disputes Health Connections’ contention that34lrhethodology is arbitrgrand capricious for
not relieving bronze plans of éhfinancial consequences agk adjustment, arguing that:

(i) bronze plans typically have akhier enrollees, angl 1343 requires those enrollees to pay risk
adjustment charges; and (ii) “administratineview is not based on hindsight and it does not
appear that Health Connections raised this outcome-oriented critique until the 2018 rulemaking.”
Defendant Mem. at 36.

HHS also contends that the 2015-2017 rudes consistent witlthe statute and are
reasonable. See Defendant Mem. at 36. According to HHS, it was not arbitrary and capricious
to not respond to comments addressing isbagend the scope of proposed rules, because HHS
was “not obligated to recongid methodological choices it aady had exhaustively considered
or to respond anew to comments questiotinge choices.” Defendant Mem. at 36.

Next, HHS asserts that the 2018 rule is consistéth the statute and is reasonable. See
Defendant Mem. at 37-40. HHBotes that it has addredsenany of Health Connections

complaints by adopting a downward adjustmenthi® state average premium and preventative

health costs, including additial partial year enrolimentdtors, and making limited use of
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prescription drug data._ See Defendant Mem3at As to Health Connections’ “remaining
grievances,” HHS asserts that: (i) the adjustntenthe state average premium is reasonable,
because “there is nothing arbitrary and captisi about using a mean to approximate overall
health costs in a state nor dosection 1343 require risk adfment transfers” to certain
individuals, Defendant Mem. 88; (ii) HHS reasonably addressagbarticular proposed formula
adjustment concerning estimation bias; andl i(si methodology does not make it impossible for
bronze plans to be profitable, aitslinternal process to improve its models means that “judicial
relief is unnecessary,” Bendant Mem. at 40-41.

HHS also argues that no basis for Healthn@ections’ requested relief exists. See
Defendant Mem. at 41-44. First, HHS assertstt@aCourt lacks jurisdion to award primarily
monetary relief. _See Defendant Mem. at 41HS contends that hough NMHC nominally
seeks an injunction requiring the Department toseVis risk adjustment formula . . . the thrust
of its suit is for a refund of oney already paid to the Department.” Defendant Mem. at 41.
Second, HHS argues that, even if the soughinds are not considered money damages,
“vacatur should still be denied because vacativg risk adjustmenmnethodology for all prior
years would harm plans that elied sicker than average enrollge®efendant Mem. at 43.

3. The Plaintiff Reply.

Health Connections replied. See PlainsifReply and Opposition to Defendant’s Cross-
Motion for Summary Judgnm¢ at 1, filed Julyl3, 2017 (Doc. 40)(“Plaintiff's Reply”). Health
Connections first argues that HHS “has no mison to ignore real world developments.”
Plaintiffs Reply at 8. Specifically, HealtRonnections contends that “under HHS’s logic
because the only rulemaking that should be revias/éie original one for the 2014 benefit year

. . . the only evidence the Caowhould review is what walsefore the agency in 2012/2013
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during that first rulemaking.Plaintiff's Reply at 8 (citingdefendant Mem. at 12-13, 17-18, 27,
36-37). Health Connections contisnthat this logic is incorot, because “when there is a
known or significant change indhdata underlying an agency deen, the agency must either
take that change or trend into account, or @xpWhy it relied solelyon data pre-dating that

change or trend.” Plaintiff's Reply at &oting_ Zen Magnets, LLC v. Consumer Prod. Safety

Comm’n, 841 F.3d 1141, 1149 (10th Cir. 2016)). altte Connections asserts that HHS knew
about the flaws in its risk adjustment formuterly after the program began, but did not change
the formula. _See Plaintiff's Reply at 9-10. HkeaConnections thus avers that, when an agency
ignores new data without adequate explanation, which it believes HHS did, such conduct is

arbitrary and capricious. See Plaintiff's Replt 8-9 (citing_Magnets, LLC v. Consumer Prod.

Safety Comm’n, 841 Bd at 1149).

Health Connections next re-asserts itguanent that HHS’ use of the state average
premium in its risk adjustment formula violatde ACA. See Plaintiff's Reply at 12. Health
Connections argues that, because the ACA previtlat the risk adjustment program should
assess a charge on insurers based on actuakiadeis Plaintiff's Reply at 12 (citing 42 U.S.C. §
18063(a)(1)-(2)), and HHS assesses a charge lbastdultiplying relative actuarial risk against
the statewide weighted average premium,” HHS violates the AS#&e Plaintiff’'s Reply at 12.
Health Connections adds that nothing in theAAtext indicates chaes and payments should
be based on any factor other treatuarial risk. _See Plaintiff’Reply at 13 (citing 42 U.S.C. §
18063(a)(1)-(2)).

Health Connections then re-asserts that HuE® of state average premiums is arbitrary
and capricious. _See Plaintiff's Reply at 1Specifically, HHS contends that the one factor

which Congress directed HHS to consider in d@vieg a risk adjustment program was actuarial
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risk, but HHS’ use of state average premiums iclans other factors unre&d to actuarial risk,
such as “how effectively a plan negotiatetcgs with hospitals and physicians, how well it
manages its members’ medical care, and holy &b controls administrative expenses.”
Plaintiff's Reply at 16. HealtiConnections adds that, contraoyHHS’ assertion, premiums are
not a proxy for actuarial risk. e Plaintiff's Reply at 18 (citig Defendant Mem. at 16-21).

Health Connections then responds to HH&tention that the esof state average
premiums “reduce[s] incentives for plans to albigh risk enrollees.”Plaintiff's Reply at 19
(quoting Defendant Mem. at 21)To this contention, HealthdDnections rejoins that the ACA
has separate statuyorprovisions “forbidding carriers from denyingcoverage or raising
premiums for sicker enrollees,” Plaintiff's plg at 19 (citing 42 5.C. § 300gg-3), and that
“nothing in the text of the ACA . . . suggestattiCongress intended risk adjustment to somehow
be the enforcement mechanism for these prons.” Plaintiffs Reply at 19. Health
Connections then largely repeats its argumeahts HHS’ justifications for state average
premiums, i.e., budget neutralitpdapredictability, are flawedSee Plaintiff's Reply at 20-21.

Next, Health Connections avers that “HHS fadsaccount for the actubealth care costs
of healthier enrollees.” Plaintiff's Reply at 2Health Connections asserts that HHS “nowhere
addresses the evidence that the formula jastdut does not work ipredicting the costs of
medical care.” Plaintiff's Reply at 22. Healflonnections adds that HHS failed to respond to a

comment from Health Connections about this problem and that, when an agency receives

critical commentary,” it must “respond in aeasoned manner” to that comment. Plaintiff

Reply. at 23-24 (quoting FMBE Bank Ltd.hew, 209 F. Supp. 3d 299, 333 (D.D.C. 2016)).
Health Connections then re-alleges that HiiBlates Congressional Intent to have a

robust market in bronze plans.’Plaintiffs Reply at 24. Idalth Connections repeats that

-30 -



Congress intended for bronze plansbe available in the ACA ekanges, but that HHS’ risk
adjustment formula makes it difficult for bronzeap$ to be profitableSee Plaintiff's Reply at
24. Health Connections adds that HHS did mspond to Health Connections’ comments on
this point during the 2018 rulemaking perid8ee Plaintiff's Reply at 24.

Health Connections then re-asserts @guments that HHS wrongfully excluded
prescription drug data from its risk adjustihdormula before 2018, see Plaintiff's Reply at
25-27, and that HHS’ formula does not account for partial year enrollees, see Plaintiff's Reply at
27-28, before addressing a new point -- HHS sdigtional argument, see Plaintiff's Reply at
28. Health Connections assetat “HHS contends that NMHE€eeks only money damages for
past risk adjustment calculations and thus this action belongs in the Court of Federal Claims.”
Plaintiff's Reply at 28. HealtiConnections rejoins that this argument is meritless, because “the
Prayer for Relief in NMHC’s Amended Complaneigquests only declaratoand injunctive relief
. . . [and] asserts only one count under the APA, which only permits declaratory and injunctive
relief.” Plaintiff's Reply at 2§alteration added)(citing Comyité at 56; 5 U.S.C. §§ 702, 706).
Health Connections also emphasizes that it seeks only equitable relief, and not damages, for its
claims relating to the years 2014-2016. SeenRtBs Reply at 24. Specifically, Health
Connections asserts thiaitdoes not ask the @Qa to refund any charges for those years, but
rather, to invalidate regulationssed during those years so thidS can then fix its regulatory
scheme. _See Plaintiff's Reply at 29. Hedltbnnections then avers that, if under HHS’ fixed
scheme, HHS owes back money to Health Cotmres, either HHS can pay Health Connections
or Health Connections can suetime Court of Federal ClaimsSee Plaintiff's Reply at 29.
Health Connections concludésat the Court shodlgrant its motion for summary judgment,

deny HHS’ cross-motion, and vacate HHS’ risk adpesit regulations. Sd®aintiff's Reply at
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30. Alternatively, Health Connections requestd the Court remand theatter to HHS without
a vacatuf’.

4. The Defendants’ Reply.

HHS replied to the Plaintiff's Reply. S&efendants’ Reply in Support of Cross-Motion
for Summary Judgment, filed August 17, 2017 (D&b)(“Defendants’ Reply”). First, HHS
argues that, to prevalealth Connections must show tl@&angress unambiguously and directly
addressed how HHS should measure costs inaitsfier formula, but that Congress has offered
no such directive. _See Defemtisi Reply at 3-4. HHS contends that, atrary to Health
Connections’ assertions: (i) HHS’ transfer formiraorporates actuarial risk; (ii) the important
guestion is whether Congress unambiguously arettlly prohibits HHS from using weighted
average premiums to approximaiests; (iii) it is irrelevant whether the state average premium
inflates risk adjustment charges; and (iv) lte&onnections paying a large percentage of its
premiums in risk adjustment charges is conststath Congressional intent. See Defendants’
Reply at 4-5. HHS revisits its argument that HHSe of a state average premium is reasonable,
because it “preserves incentives to control cedtde also meeting the health needs of sicker
enrollees.” Defendants’ Reply at Gee Defendants’ Reply at 6-10.

Second, HHS argues that its use of HO€seasonable and that HHS adequately

responded to concerns about estimation biag. D&dendants’ Reply dt1-15. HHS argues that

®Health Connections later filed a shoiotice of Supplemental Authority, filed
September 18, 2017 (Doc. 44)(“Notice”). The notizentioned a recent case, American College
of Emergency Physicians v. Price, 264 F. Supp. 3d 89 (D.D.C. 2017)(Kollar-Kotelly, J.), in
which the United States District Court for tlstrict of Columbia held that HHS acted
arbitrarily and capriciously “byailing to ‘seriously respondto public comments regarding a
proposed rule pertaining to” the ACA. Notiaé 1 (quoting_American College of Emergency
Physicians v. Price, 264 F. Suiid at 94). Health Connectiolsiefly asserts that American
College of Emergency PhysiciansPRrice is analogous to this casBee Notice at 1 (“Just like
Price, this case involvesinter alia, APA claims challenging HHSfailure to meaningfully
respond to public comments regarding suksued pursuant to the ACA.”).
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(i) Health Connections impermissibly bases @rguments on information that did not exist
before HHS enacted the rule that Health CGamtions challenges, see Defendants’ Reply at
11-12; (ii) Health Connections’ challenge to the 2017 and 2018 plan year models is flawed,
because HHS added preventative services tmdtdels to improve predictability vis-a-vis non-
HCC enrollees, see Defendants’ Reply at 1#] &ii) HHS adequately addressed the former
Chief Actuary of the Centers for Medicare andditaid Services, Richard Foster’s, proposal to
adjust plan liability risk scoresge Defendants’ Reply at 13-15.

Third, HHS again argues that its approach to identifying risk has been reasonable in all
relevant years. See Defendants’ Reply at 15HKES contends that: (i) it thoroughly considered
whether to incorporate pharmacy data in niedel as a measure of HCC status, seeking
comments conducting analyses, seéeDéants’ Reply at 15-18; dr{ii) it reasonably addressed
partial year enroliment and Health Connectitimss identified nothing that would have led the
Department to believe that [its approach was] insufficient, much less unreasonable, to address
partial year enroliment,” Olendants’ Reply at 18-19.

Fourth, HHS asserts that igpproach to bronzplans is reasonable. See Defendants’
Reply at 19-20. HHS contends that: (i) Healttn@ections has not provided evidence that “risk
adjustment is driving bronze plans out of éxigke,” Defendants’ Reply at 19; (ii) Health
Connections “fails to challenge any specifitci@t or inaction” of HHS Defendants’ Reply at
19; and (iii) HHS is “already monitoring theffects of the program on bronze plans, and,
therefore, NMHC'’s requests for the Departmergtapple’ with the isse is moot,” Defendants’
Reply at 20.

Fifth, HHS asserts that Health Connectioreshaining arguments fail. See Defendants’

Reply at 20-24. HHS argues that: (i) it did mgriore criticisms against the program, but rather
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analyzed results and sought puldmmments to improve it, see Badants’ Reply aRo0; (ii) it
properly “declinfed] to retroactively modifyrules that had alregd been promulgated,”
Defendants’ Reply at 20-21; a(id) Health Connections’ suggestis that HHS’ risk adjustment
program created broader problems in the ACA market are irrelevant and meritless, see
Defendants’ Reply at 23-24.

Sixth, and finally, HHS argues that theo@t should deny retroactive relief. See
Defendants’ Reply at 24-25. HHS contends thdtas “already adopted the majority of the
reforms that NMHC has requested.” DefendaRsply at 24-25. According to HHS, Health
Connections seeks in part “to vacate the progoagk to its inception,” which means that it is
“reasonable to infer that NMHC'’s primary motivati for bringing this case is not to correct the
program moving forward, but to obtain money parst years.” DefendaitReply at 24. HHS
also argues that, even if Health Connectiarigim is proper under the APA, “NMHC has not
met its burden to show that thelief it seeks is eidér equitable or achievable.” Defendants’
Reply at 25’

5. TheHearing.

The Court held a hearing. See Drafafiscript of Motion Proceedings (taken

January 22, 2018)(“Tr.§. Health Connections took to tip®dium first andargued that HHS’

"HHS also responds to Health ConnectioNstice of Supplemental Authority. See
Defendants’ Response to Pliifif's Notice of Supplemental Athority, filed September 22, 2017
(Doc. 45). HHS argue that American CollegeEwmhergency Physicians v. Price does not help
Health Connections’ position, because that casernined that the agencies did not seriously
respond to concerns abous iinethodology and ignored proposaliernative methodologies,
whereas HHS seriously considered all the issaesed in this casand has not ignored any
alternative proposals. See Defendants’ Response to Plaintiff’'s Notice of Supplemental Authority
at 1-2 (citing American Coll. of Emergen@hysicians v. Price, 2017 WL 3836045, at *4).

®The Court’s citations to the hearing tranptriefer to the courreporter's original,
unedited version. Any final transcript may contslightly different pagand/or line numbers.
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use of a statewide premium avegag its actuarial risk calcation does not accurately capture
actuarial risk, so HHS’ use of that premiuneeage violates 42 U.S.§.18063'’s plain language.
See Tr. at 4:17-23 (Bassman, Court); id. at 5(B#&sman). Health Connections continued that
the statute is not lengthy, but its command is ttgrelear”: an issuemakes a payment if the
“actuarial risk is below average in this state.” Tr. at 11:18-22 (Bags/Haalth Connections
explained that there are two steps to HHS’ a@laisk calculation: (i) HHS calculates your
relative actuarial risk byneasuring whether your enrollees’ health is above or below the state
average; and (ii) HHS multiplies that amount by #tatewide average premium. See Tr. at 5:14-
22. Health Connections contends that both sstep that two-step picess are arbitrary,
capricious, and contrary to lavgee Tr. at 5:22-25 (Bassman).

The Court challenged Health Connectionkaracterization of the statute and
noted that the statute allows HHS to considetors beyond actuarialsk. See Tr. at 13:15-20
(Court). Health Connectionrgjoined that “the statutory text . speaks of actual risk” and not
of other factors. Tr. 14:11-13 (Bassman). $toahrgued that the proppremium against which
to measure is the issuer’'s own premium, because an issuer's own premium captures efficiencies
and costs more effectively. Tr. at 15:1-4 (Bassman).

The Court asked whether using the issugremiums “undenat[s] your statutory
language argument,” because it signals tH&lS’ use of the statewide average premium
calculation is not arbitrary and capricious. eSEr. at 15:6-18 (Court). Health Connections
rejoined that Congress’ “mandate is to getchsse to actuarial risk as you can” and that a
healthcare issuer's own premium is a far clopgraximation of actuarial sk than the statewide
average premium. Tr. at 15:22-16:4 (Bassmaitgalth Connections added, however, that, even

setting the statute aside, HHS was not readenabusing a statewide average. See 16:9-12
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(Bassman)(“[T]hat's the second part of our attack . .. .”). The Court rejoined that the analysis
for which Health Connections is looking for‘much more rigorous . . . than [] courts normally
do” under the APA. Tr. at 16:172 (Court). Health Connectiorasgued that, under arbitrary
and capricious review, HHS musibk at “appropriate factors in making its rational decisions,”
and Health Connections contended that HHS didanalyze actuarial risk as a factor, the one
factor it had to consider under thatste. Tr. at 17:2-14 (Bassman).

Responding to HHS’ argument from the briefing that using an issuer’s own premium
incentivizes manipulating the premium, Hedalthnnections argued that it could not manipulate
its rates for beneficial effectebause: (i) issuers cannot unilaterat their prices; and (ii) the
federal and state governments may disapprove prertfithey are too high or too low. See Tr.
at 17:21-18:11 (Bassman). Health Conmewi added that manipulation would not work,
because the risk adjustment charge is unprddestdbased on their enrollees’ health and their
competitor’s premiums._See Tr. at 18:21-19:11 (Bassman).

The Court asked whether the predictabiliggue was a “flaw in the statute.” Tr. at
20:20-21 (Court). Health Connections admitted tieattainly [the] predict[ability] problem is
partly baked into the statute.” Tr. at 20:28-@Bassman). The Cduresponded that if the
predictability problem is inthe statute, how could HHS hav®en acting arbitrarily and
capriciously. Tr. at 21:2-3 (CourtHealth Connections rejoineshmewhat circularly, that HHS
could still have acted arbitrarily and capriciouslgcause there is a better method of calculating
actuarial risk: the “issuers own premid Tr. at 21:4-7 (Bassman).

Health Connections continued that thecend reason HHS has acted arbitrarily and
capriciously is that, in promgating their rules, HHS reasomisat it should act in a budget

neutral way._See Tr. at 21:17-19 (Bassmangalth Connections arguedat budget neutrality
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is not an appropriate factor upon which to relgcduse the statute is not budget neutral. Tr. at
22:4 (Bassman). Health Connections argued sbaeral sections in the statute are expressly
budget neutral, but the risk adjustment sectiarois so Congress could not have intended for the
risk adjustment provision to bdeudget neutral._&e Tr. at 22:12-23:5 (Bassman). The Court
responded that “budget neutralityas least reasonable. It magt be the best reading of the
statute, but [it] seems . .. at least reasonable.”at 25:4-9. HealtiConnections rejoined that
budget-neutrality could not be reasonable, beedtiongress appropriated bridge funds, and, in
other programs, such as reinsurance, HHS aceduot reductions in some years which extra
funds would make up for in lateyears. _See Tr. at 26:23-27(Bassman);_id. at 28:1-6
(Bassman).

HHS responded._See Tr. at 35:14-15 (Powelsargued that the statute gives “broad
discretion to determine the methods and starsdardapplicable to the risk adjustment
activities.” Tr. at 39:24-40:1 (Rvers). It added that it usdde statewide average premium,
because “it reflects the cost misuring [the] sickest people” asreflects all premiums in the
calculation. Tr. at 40:9-13 ¢(Wers). It continued that[s]tatewide average premium
incorporates elements of actuarial risk sétegtincluding administrative expense contained
there, and so it is consistent with the statugsi® statewide average premig] as a cost factor
in conjunction with the risk scer” Tr. at 40:19-24 (Powers).

HHS admitted that the “statute does notuiee budget neutrality,” Tr. at 44:3-5
(Powers), but it contended, however, thaquiring budget neutrality is a reasonable
interpretation of the statute given that the agency is “not permitted to obligate the Government in
the absence of appropriations,” Tr. at 44:8-16 @s)v HHS also argued that it was likely that

Congress thought this should be budget neutemialsse “Congress in the first instance assumed
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that states would appropriate these risk adjustqeogram[s],” and it would be “quite strange to
think that Congress was obligating [states] . .m&ke up the shortfall atifference in payments
and transfers.” Tr. at 45:14-20 (Powers).

HHS noted Health Connections’ argument tiaking into account all premiums “sweeps
in other factors more than actuarial risk,” lsontended that “us[ingdn issuers own premium”
sweeps in the same non-actuarial risk factors. at 46:23-47:6 (Powers)HHS contended that
Health Connections calculation is not focusedaotuarial risk, as the statute commands, but is
focused on “efficiency.” Tr. a47:9 (Powers). HHS argued tifabmpetition and efficiency” is
not present in the risk adjustmeartion of the statuteTr. at 48:8-10 (Powers)(citing 42 U.S.C.

§ 18063). It acknowledged that the “statute has a goal of increasing access to quality and
affordable health insurance, so that contatements of both . .. increasing competition and
therefore bringing down prices, balso assuring that, regardless. of health status, [people]

have [access] to health plans thah satisfy their health needdir. at 48:12-18 (Powers). HHS
further conceded that there is “nuance” in the stahutethat “[tlhe agency is entitled in the first
instance to wleigh] these variopslicies particularly where the statute just gives the agency
broad discretion to spe]cify] stdards applicable for the programTt. at 48:22-42 (Powers).

Health Connections took the podium again and argued that HHS’ methodology for
calculating the enrollees’ risk scores is arbitrargl aapricious._See Tr. at 61:4-9 (Bassman). It
argued that each enrollee’s risk score is caledlavith three inputs: age, gender, and an HCC
code, which is given to an enrollee if he ghre has a serious chrontondition. _See Tr. at
61:9-15 (Bassman). Health Cowrtiens argued that the HCOae is defective, because it
misses a lot of people who have serious conditibnsdo not qualify for an HCC code, such as

people with chronic lower back pain. See &t 61:16-22 (Bassman). Health Connections
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continued that people who hagbronic diseases who do not haare HCC code cost an issuer

just as much as those with an HCC code. Beat 62:2-13 (Bassman). From that analysis,
Health Connections argues that HHS’ calculation is miscalculating the actuarial risk, because it
does not account for all enrollees and “underesémtte cost of enroll[ees] without an HCC by

31 percent.” Tr. at 62:19-63:11 (Bassman).

HHS rejoined that the risk adjustment progrearmeant to “deal with systematic risks
that [are] predictable.” Tr. at 72:9-22 (Poger HHS also noted that it had received many
comments “supportive of the various . . . logical ckef it had made. Tr. at 73:16-18 (Powers).
It also argued that “statistical analyses tthet agency has appligd its methodology indicate
that it is performing just as well if not betteathsimilar kinds of commercially available risk
adjustment methodologiesTr. at 73:21-25 (Powers).

Health Connections next contended that there is no risk of the issuers “gaming” the
system. Tr. at 82:6-8 (Bassman). It argued ttate is no evidence in the administrative record
demonstrating that issuers psered doctors into prescribingedications not needed so the
issuer could obtain an HCC cod&d a concomitant financial efit. See Tr. at 82:9-83:6
(Bassman). It also argued that doctors aesgured from “making umcessary prescriptions,”
as they could face sanctions from their state. Tr. at 83:9-15 (Bassman).

The Court subsequently asked HHS what #ifect would be if it determined HHS’
exclusion of data was arbitrary and capricio8ge Tr. at 88:14-17 (Court). HHS responded that
several issuers would ask the agency foefand, but that HHS no longer had that money,
because “it's been paid outttze recipients under the program.” Tr. at 88:20-25 (Powers). HHS
argued that this scenario would cause chaosnfmmy issuers, becausssiiers might think that

HHS would “try to take the mondyack from them.” Tr. at 89:1-6 (Powers). See Tr. at 89:9-12
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(Powers)(“[1]f your honor was to gaalok retroactively and vacate priales . . . that would have
some significant and . . . bad effects on thigke&’). Responding to this colloquy, Health
Connections noted that it was within the Caugbwer to invalidate improper rules promulgated
in the past, see Tr. at 97:24-28Court), and added that, if ti@ourt were to rule on the 2017
risk adjustment rule, such a ruling would be “exlyi prospective,” Trat 97:6 (Bassman).

Health Connections then argudit HHS’ rules are biasedagst the bronze plans. See
Tr. at 105:20-23 (Bassman). It argued thmonze plans attract ellthier people, but,
consequently, issuers that offeetbronze plan are always hit wilrisk adjustment charge. See
Tr. at 106:6-107:7 (Bassman). Health Connectimorscludes that, if HHS does not change the
statewide premium average caldida, something has to be done to “allow bronze plans to be
viable and functioning.”Tr. at 107:16-19 (Bassman).

HHS rejoined that the APA requires a ma@ecific attack and #t “the bronze plan
point is accounted for already to some exterthanformula.” Tr. at 109:8-12 (Powers). HHS
also argued that “it's not clear what effectiviied] the Court could actually offer” given that
HHS is already making changes to try aamdtress “certain subpopations” including those
using the bronze plan. Tr. at 109:17-25 (PoweidHS also contended that it is not clear yet
that the risk adjustment formula “rendebsonze plans...uneconomic.” Tr. at 110:1-2
(Powers). It added that there had not beenidéspread problem with . . . bronze plans” as “a
result of” agency action, so the risk adjustmamatgram has not had a clear adverse effect on the
bronze plans. Tr. at 110:16-22 (Powers).

Health Connections responded that the brguae issue would be cured if the Court
addressed either the statewiderage premium or the estimatiorabiissue._See Tr. at 112:1-8

(Bassman). It added that,tlie Court did not address eithafr those issues, it would ask the
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Court to order HHS to resporid Health Conneabns’ comment about how HHS was going to
adjust the formula so bronze plans are not upfaehalized._See Tr. 412:9-15 (Bassman).

Finally, Health Connections argued thhe Court has jurisdiction, even though HHS
argues that the Health Connects’ claims are backward-looking swe subject solely to the
Court of Federal Claims’ jurisdiction, becaugg:they ask for prospective relief on HHS’
2017-18 rule; and (ii) the relief gaested for the 2014-16 rules net monetary. _See Tr. at
116:22-117:16 (Powers). Health Connections adthas, if a new rulemaking results from the
Court’s ruling, Health Connections “may be owadney under it.” Tr. at17:20-22 (Bassman).
It added, however, that it it clear under established case l&a refund is money damages.
See Tr. at 118:1-2 (Bassman).

In response, HHS noted that, as to @®@L7 and 2018 rules, is not contesting
jurisdiction. See Tr. at 11924 {(Powers). HHS argued, however, that Health Connections’ case
“Iis fundamentally seeking money damages ftbm Government” and “the APA does not waive
sovereign immunity to do that.” Tr. at 120:58owers). HHS concluded that, if the Court
determines that there is jurisdiction and thaalite Connections’ claims have merit, the Court
should remand the matter to the agency without vagatny rules._See Tr. at 123:1-6 (Powers).

LAW REGARDING RULE 12(b)(1)

“Federal courts are courts of limited jurisiiim; they are empowered to hear only those
cases authorized and defined in the Constitution which have been entrusted to them under a

jurisdictional granby Congress.”_Henry v. Office of Tift Supervision, 43 F.3d 507, 511 (10th

Cir. 1994)(citations omitted). Plaintiffs geneyalbear the burden of demonstrating a court’s

jurisdiction to hear H& or her claims._Se8teel Co. v. Citizens for Better Env’t, 523 U.S. 83,

104 (1998)(“[T]he party invoking federal jurisdiction bears the burdérestablishing its
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existence.”). Rule 12(b)(1) of the Federal Rubé Civil Procedure alles a party to challenge
subject-matter jurisdiction by mot. See Fed. R. Civ. P. 12(b)(1). The United States Court of
Motions to dismiss for lack of subject-matter gdliction “generally take one of two forms: (1) a
facial attack on the sufficiency tlie complaint’s allegations as to subject-matter jurisdiction; or
(2) a challenge to the actualcts upon which subject matter gdiction is based.”_Ruiz v.
McDonnell, 299 F.3d 1173, 1180 (10th Cir. 2002).

On a facial attack, a plaintiff is affordeshfeguards similar to those provided in
opposing a rule 12(b)(6) motion: the urb must consider the complaint’s
allegations to be true. See Ruiz v. McDonnell, 299 F.3d at 1180; Williamson v.
Tucker, 645 F.2d 404, 412 (5th Cir. 1981). But when the attack is aimed at the
jurisdictional facts themselves, a distragurt may not presume the truthfulness

of those allegations. A court has widkscretion to allow affidavits, other
documents, and a limited evidentiary hegrito resolve disputed jurisdictional
facts under Rule 12(b)(1). In suchstances, a court’s reference to evidence
outside the pleadings does not camviee motion to a Rule 56 motion.

Hill v. Vanderbilt Capital Advisors, LLCF. Supp. 2d 1228, 1240-41 (D.N.M. 2011)(Browning,

J.)(quoting_Alto Eldorado Pareérs v. City of Santa F&009 WL 1312856, at *8-9 (D.N.M.

March 11, 2009)(Browning, J.)). See New Mexicans for Bill Richardson v. Gonzales, 64 F.3d

1495, 1499 (10th Cir. 1995); Holt v. United Sta#s F.3d 1000, 1003 (10th Cir. 1995). Where,

however, the court determines that jurisdictional issues raised in a rule 12(b)(1) motion are
intertwined with the case’s merits, the court ddaesolve the motion under either rule 12(b)(6)
of the Federal Rules of Civil Predure or rule 56 of the FedeRiiles of Civil Procedure, See

Franklin Sav. Corp. v. United States, 183d~1124, 1129 (10th Cir. 1999); Tippett v. United

States, 108 F.3d 1194, 1196 (10th Cir. 1997). “Whenrddegwhether jurisdigon is intertwined
with the merits of a particular dispute, ‘thenderlying issue is wdther resolution of the
jurisdictional questiomequires resolution of an pect of the substantive claim.” _Davis ex rel.

Davis v. United States343 F.3d 1282, 1296 (10th Cir. 2003)(gogtSizova v. Nat'l Inst. of

Standards & Tech., 282 F.3d 1320, 1324 (10th Cir. 2002)).
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LAW REGARDING JUDICIAL RE VIEW OF AGENCY ACTION

Under the APA,

[a] person suffering legal wrong becauseagéncy action, or adversely affected

or aggrieved by agency action within the magrof a relevant statute, is entitled

to judicial review thereof. An action in a court of the United States seeking relief
other than money damages and statingaancithat an agency or an officer or
employee thereof acted or failed to actam official capacity or under color of
legal authority shall not be dismissedr relief therein be denied on the ground
that it is against the United States oattthe United States is an indispensable
party. The United States may be namasdc defendant in any such action, and a
judgment or decree may be entered against the United States: Provided, that any
mandatory or injunctive decree shall spethe Federal officer or officers (by
name or by title), and their successors in office, personally responsible for
compliance. Nothing herein (1) affecthiet limitations on judicial review or the
power or duty of the court to dismissly action or denyelief on any other
appropriate legal or equitable ground; ord@nfers authority tgrant relief if any
other statute that grants consent to sujpressly or impliedly forbids the relief
which is sought.

5 U.S.C. § 702. The APA statdsat district courts can:
(2) compel agency action unlawfullyithheld or unreasonably delayed; and

(2) hold unlawful and set aside agemyion, findings, and conclusions found
to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;

(B) contrary to constitutionalright, power, privilege, or
immunity;

(C) in excess of statutory jgdiction, authority, or limitations,
or short of statutory right;

(D)  without observance of pcedure required by law;

(E) unsupported by substantial esate in a case subject to
sections 556 and 557 of this titte otherwise reviewed on the
record of an agency héag provided by statute; or

(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

5U.S.C. § 706.
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Under Olenhouse, 42 F.3d at 1560, “[rleviewsagiency action in the district courts
[under the APA] must bprocessed as appeals. In suchumistances the district court should
govern itself by referring to the Federal RutésAppellate Procedure.42 F.3d at 1580._See

Wildearth Guardians v. U.S. Forest Serv., 668 F. Supp. at 1323. “As a group, the devices

appellate courts normally use are generally mayesistent with the APA’s judicial review
scheme than the devices that trial courts gdlyeuse, which presume nothing about the case’s
merits and divide burdens of proof and pradut almost equally between the plaintiff and

defendant.” Northern New Mexicans Protecting Land and MRights v. United States, 2015

WL 8329509, at *9 (D.N.M. 2015)(Browning, J.).

1. Reviewing Agency Factual Determinations.

Under the APA, a reviewing court must accept agency’s factual determinations in
informal proceedings unless they are “arbitrpos} capricious,” 5 U.S.C. § 706(2)(A), and its
factual determinations in formal proceedingsless they are “unsupported by substantial
evidence,” 5 U.S.C. § 706(2)(E). The APA’soninguistic formulations amount to a single

substantive standard of revievss’'n of Data Processing Serv.d3r, Inc. v. Bd. of Govs. of the

Fed. Reserve Sys., 745 F.2d 677, 683-84 (D.C.10B4)(Scalia, J.)(explaing that, as to

factual findings, “there is neubstantive difference between whathig arbitrary or capricious
standard] requires and whatowd be required by the substahtevidence test, since it is
impossible to conceive of a ‘nonarbitrary’ faat judgment supported only by evidence that is
not substantial in the APA sense” (emphasis iginal)). See also icat 684 (“[T]his does not
consign paragraph (E) of the APA’s judicial wi section to pointlessness. The distinctive
function of paragraph (E) -- what it achievesttiparagraph (A) doesot -- is to require

substantial evidnce to be founavithin the record of closed-record proceedings to which it
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exclusively applies.” (ephasis in original)).

In reviewing agency action under the arbigrar-capricious standd, a court considers
the administrative record -- or at least thoseipost of the record that the parties provide -- and
not materials outside of the record. See S.0. § 706(“In making the foregoing determinations,
the court shall review the whole record or thpaes of it cited by a party.”); Fed. R. App. P. 16
(“The record on review or enforcement of an agency order consists of ...the order
involved; . . . any findings or report on which it is based; and . . . the pleadings, evidence, and

other parts of the proceedings before the agé&n@dss’n of Data Processing Serv. Orgs., Inc. v.

Bd. of Govs. of the Fed. Reserve Sys., 748dFat 684 (“[W]hether the administrator was

arbitrary must be determined on the basis of vileahad before him when he acted.”). See also

Franklin Sav. Ass’n v. Dir., Office ofThrift Supervision, 934 F.2d 1127, 1137 (10th

Cir. 1991)(“[W]here Congress has provided fardigial review without setting forth ...
procedures to be followed in conducting that eexithe Supreme Court has advised such review
shall be confined to the administrative recard, in most cases, no de novo proceedings may be
had.”). Tenth Circuit precedent indicates, howettet the ordinary eviehtiary rules regarding

judicial notice apply when a court reviews aggrction. _See New Mexico ex. rel. Richardson

v. Bureau of Land Mgmt., 565 F.3d 683, 702 n@Dth Cir. 2009)(citing Fed. R. Evid.

201(b))(“We take judicial notice dhis document, which is includad the recordoefore us in
[another case].”); id. at 702 n.22Ne conclude that the occurrence of Falcon releases is not
subject to reasonableadtual dispute and is capable @étermination using sources whose
accuracy cannot reasonably be questioned, and wguidikal notice thereof). In contrast, the
United States Courts of Appeals for the Nimthd Eleventh Circuits have held that taking

judicial notice is inappropria in APA reviews absent w@aordinary circumstances or
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inadvertent omission from the adwstrative record. See Congson Over Killing v. U.S. Food

& Drug Administration, 849 F.3849, 852 n.1 (9th Cir. 2017); Nanal Min. Ass’n v. Secretary

U.S. Dep'’t of Labor, 812 F.3d 843, 875 (11th Cir. 2016).

To fulfill its function under the APA, a reviewing court should engage in a “thorough,
probing, in-depth review” of the cerd before it when determininvghether an agency’s decision

survives arbitrary-ecapricious review._Wyoming Wnited States, 279 F.3d 1214, 1238 (10th

Cir. 2002)(citation omitted)The Tenth Circuit explains:

In determining whether the agency acted in an arbitrary and capricious manner,
we must ensure that the agency diexi was based on a consideration of the
relevant factors and examine whether there has been a clear error of judgment.
We consider an agency decision arbitrand capricious if the agency relied on
factors which Congress had nntended it to consider, grely failed to consider

an important aspect of the problem, ofi@ an explanation foits decision that

runs counter to the evidence before thermy, or is so implusible that it could

not be ascribed to a difference in viewthe product oAgency expertise.

Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 116Gtk Cir. 1999). Arltrary-or-capricious

review requires a district couftio engage in a substantive revi@iithe record to determine if
the agency considered relevant factors anitudated a reasoned basis for its conclusions,”
Olenhouse, 42 F.3d at 1580, but it is not to asseswiddom or merits of the agency’s decision,

see_Colo. Envtl. Coal. v. Dombeck, 185 F.3dla72. The agency must articulate the same

rationale for its findings and conclusions appeal upon which it relied in its internal

proceedings. Se8EC v. Chenery Corp., 318 U.S. 80 (1943). While the court may not supply a

reasoned basis for the agency’s action that the agency does not give itself, the court should
“uphold a decision of less than ideal clarity iethgency’s path may reasonably be discerned.”

Bowman Transp., Inc. v. Arkansas-Best Bh¢iSys., Inc., 419 U.S. 281, 286 (1974)(internal

citations omitted).
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2. Reviewing Agency Legal Interpretations.

In promulgating and enforcing regulations, ages must interpret federal statutes, their
own regulations, and the Constitution of the United States of America, and Courts reviewing
those interpretations apply three different defeeestandards, depending on the kind of law at
issue. First, the federal judary accords considerable deferetm@n agency’s interpretation of

a statute that Congress has &bkt with enforcing. _SedJnited States v. Undetermined

Quantities of Bottles of an Articlef Veterinary Drug, 22 F.3d 235, 238 (10th Cir. 1994). This is

known as Chevron deference, named after the supposedly seminal case, Chevron, U.S.A., Inc. v.

Natural Resource Defense Council, Inc., 467 U.S. 837 (1984)(“Cheviog&hevron deference
is a two-step proceS&that first asks whether the statutorpyision in question islear and, if it
is not, then asks whether the aggn interpretation of the unclear statute is reasonable. As the

Tenth Circuit has explained,

*The case itself is unremarkable, uninstructive, does not explicitly outline the now-
familiar two-step process of applying Chevrdeference, and does not appear to have been
intended to become a “big namease at all. Its author, tiHéonorable John Paul Stevens,
former Associate Justice of the Supreme Cousisia that the case was never intended to create
a regime of deference, and, in fact, Justi@/&is became one of Chevron deference’s greatest
detractors in subsequent years. See gewetdlhrles Evans Hughes, Justice Stevens and the
Chevron Puzzle, 106 Nw. U. L. Rev. 551 (2012).

OThere is, additionally, a threshold step -- tieecalled step zero -- which asks whether
Chevron deference applies to the agency deciall. See Cass R. Sunstein, Chrevron Step
Zero, 92 Va. L. Rev. 187 (2006). Step zero agksvhether the agency is Chevron-qualified,
meaning whether the agency involved is the ageheyged with administering the statute -- for
example, the EPA administers a number of statiamong them the Clean Air Act, Pub. L. No.
88-206, 77 Stat. 392; (ii) whether thecision fits within the categpiof interpretations afforded
the deference -- interpretation of contractg @onstitution, and the agency’s own regulations
are not afforded Chevron deference,, ®q.,U.S. West, Inc. v. FCC, 182 F.3d 1224 (10th
Cir. 1999)(“[A]n unconstitutional interpretation is not entitled @bevron deference.”); and
(i) whether Congress intended the agency tpe&k with the force of law” in making the
decision in question, United&es v. Mead Corp., 533 U.S. 2229 (2001) -- opinion letters by
the agency, for example, do not speak with thedaf law and are thus nettitled to_Chevron
deference, se€hristensen v. Harris Cty., 529 U.S. 576 (2000). An affirmative answer to all
three inquiries results in theery’s decision passing step zero.
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we must be guided by the directives regagdudicial reviewof administrative
agency interpretations of their organiatstes laid down by thSupreme Court in
Chevron, U.SA,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
... (1984). Those directivesquire that we first dermine whether Congress has
directly spoken to the precise questionissiue. If the congssional intent is
clear, we must give effect to that intenf.the statute is #nt or ambiguous on
that specific issue, we must determineetfier the agency’s answer is based on a
permissible construction of the statute.

United States v. Undetermined Quantities of Betéan Article of Veterinary Drug, 22 F.3d at
238 (citation omitted).
Chevron’s second step is all but toothless, because if the agency’s decision makes it to

step two, it is upheld almost without exception. See Ronald M. Levin, The Anatomy of

Chevron: Step Two Reconsidered, 72 @ent L. Rev. 1253, 1261 (1997)(“[T]he Court has

never once struck down an agency’s intetg@tion by relying guarely on the secondhevron

step.” (footnote omitted)); Jason J. Czarnezki, An Empirical Investigation of Judicial

Decisionmaking, Statutory Interpretation, and @i®evron Doctrine in Environmental Law, 79

U. Colo. L. Rev. 767, 775 (2008)(“Due to the difficuitydefining step twogourts rarely strike
down agency action under step two, and the &aprCourt has done so arguably only twice.”).
Courts essentially never conclude that an agency’s interpretation of an unclear statute is
unreasonable.

Chevron'’s first step, in contragdtas bite, but there is substial disagreement about what
it means. In an earlier case, the Court noteddinging approaches that different Supreme Court
Justices have taken in@ping Chevron deference:

The Court notices a parallel betwedhe doctrine of constitutional
avoidance and the Chevron doctrine. TEhdsstices, such as Justice Scalia, who

are most loyal to the doctrines and the ntisly to apply them, are also the most

likely to keep the “steps” of the doctrines separate: first, determining whether the

statute is ambiguous; and, orthen, assessing the merdtvarious permissible

interpretations from the first step. Thekestices are also the most likely to find

that the statute is unambiguous, thus divipthe need toply the second step
of each doctrine. Those Justices more likely to find ambiguity in statutes are
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more likely to eschew applying the doctrineshe first place, out of their distaste
for their second steps -- showing heasigference to agencies for Chevron
doctrine, and upholding faciallyverbroad statutes, fopnstitutional avoidance.

Griffin v. Bryant, 30 F. Supp. 3d 1139, 1193 nZB8N.M.2014)(Browning, J.). A number of

policy considerations animate Chevron defereaceong them: (i) statutprinterpretation,i.e.,

that Congress, by pasgiextremely open-ended and vague argatatutes, grants discretionary
power to the agencies tidl in the statutory gaps; (ii) institutional competency, i.e., that agencies
are more competent than the courts at filling oatghbstantive law in their field; (iii) political
accountability, i.e., that agenciess executive bodies ultimateheaded by the President of the
United States of America, can be held pcéitiy accountable for their interpretations; and
(iv) efficiency, i.e., that numerous, subjectitea specialized agenciesan more efficiently
promulgate the massive amount of interpretatiequired to maintain the modern regulatory
state -- found in the Codaf Federal Regulations and otl@aces -- than a ufired but Circuit-
fragmented federal judiciary can.

Second, when agencies interpret their owgul&tions -- to, for example, adjudicate
whether a regulated party was in compliance wi#hm -- courts accord agencies what is known

as Auer or_Seminole Rock deference. Jeer v. Robbins, 519 &. 452 (1997)("Auer”);

Bowles v. Seminole Rock & Sar@o., 325 U.S. 410 (1945). Thisfdeence is applied in the

same manner as Chevron deference and is suivsly identical. There would be little reason
to have a separate name for this doctrine, extbeyp its logical underpinnings are much shakier,
and its future is, accordingly, more uncertainstide Scalia, after yeao$ applying the doctrine

followed by years of questioning its soundness |lfirdenounced Auer deference in 2013 in his

dissent in_ Decker v. Northwest Environmental Defense Center, 568 U.S. 597 (2013). The Court

cannot describe the reasons for Justice Scalia’s abandonment of theedbetter than the

Justice himself;
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For decades, and for no good reason, we have been giving agencies the
authority to say what their rules mean, under the harmless-sounding banner of
“defer[ring] to an agency’s intpretation of its own regulationsTalk America,

Inc. v. Michigan Bell Telephone Co., [564] U.S. [50], 131 S. Ct. 2254, 2265, 180
L.Ed.2d 96 (2011) (Scalia, J., concurring). This is generally c&ethole Rock
or Auer deference.

The canonical formulation cAuer deference is that we will enforce an
agency’s interpretation of its own rules unless that interpretation is “plainly
erroneous or inconsistent with the regidn.” But of course whenever the
agency’s interpretation of ¢hregulation is different frorthe fairest reading, it is
in that sense “inconsisténwith the regulation. Obwusly, that is not enough, or
there would be nothing fohuer to do. In practiceAuer deference ihevron
deference applied to regulatis rather than statutes. The agency’s interpretation
will be accepted if, though not the faireading of the regulation, it is a
plausible reading -- within the scope o thmbiguity that theegulation contains.

Our cases have not put forwaal persuasive giification for Auer
deference. The first case to apply $eminole Rock, offered no justification
whatever -- just thépse dixit that “the administrative interpretation . . . becomes
of controlling weight unless it is plaly erroneous or inconsistent with the
regulation.” Our later caseprovide two principal exphations, neither of which
has much to be said for it. First, sooases say that the agency, as the drafter of
the rule, will have some special insighto its intent when enacting it. The
implied premise of this argument -- thahat we are looking for is the agency’s
intent in adopting the rule -- is false. There is true of regulations what is true of
statutes. As Justice Holmes put itwlg do not inquire what the legislature
meant; we ask only what the statute n&garWhether governing rules are made
by the national legislature or an admsinative agency, we are bound by what they
say, not by the unexpressed irten of those who made them.

The other rationale our cases provigé¢hat the agency possesses special
expertise in administering its “ooplex and highly dchnical regulatory
program.”™ That is true enough, and it lsa the conclusion that agencies and
not courts should make regulation8ut it has nothing to do with who should
interpret regulations -- unless one belietlest the purpose of interpretation is to
make the regulatory program work in a fashthat the current leadership of the
agency deems effective. Making regulatory programs effective is the purpose of
rulemaking, in which the agency uses itpésial expertise” to formulate the best
rule. But the purpose of interpretation is to determine the fair meaning of the
rule -- to “say what the law is.” Not to make policy, but to determine what policy
has been made and promulgated by #gency, to whichthe public owes
obedience. Indeed, since the leadgrsbf agencies (and hence the policy
preferences of agencies) changes viRtlesidential administrations, an agency
head can only be sure that the applaratof his “special exptise” to the issue
addressed by a regulation will be given effect if we adhere to predictable
principles of textual interpretation rather than defer to the “special expertise” of
his successors. If we take agency enactments as written, the Executive has a
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stable background against which to witkerules and achieve the policy ends it
thinks best.

Another conceivable justification fakuer deference, though not one that
is to be found in our cases, is this: lisireasonable to defer to agencies regarding
the meaning of statutes thabi@@ress enacted, as we do @wevron, it is a
fortiori reasonable to defer to them regagidthe meaning of regulations that they
themselves crafted. To give an agetess control over the meaning of its own
regulations than it has over the meanofga congressionally enacted statute
seems quite odd.

But it is not odd at all. The theory @hevron (take it or leave it) is that
when Congress gives an agency authotdgyadminister astatute, including
authority to issue interpretive regulations, it implicitly accords the agency a
degree of discretion, which the courts miestpect, regarding the meaning of the
statute. While the implication of aagency power to clarify the statute is
reasonable enough, there is surely no cesgjonal implication that the agency
can resolve ambiguities in its own regubns. For that would violate a
fundamental principle of separation of powerthat the power to write a law and
the power to interptdt cannot rest in the same hands. “When the legislative and
executive powers are united in the saperson...there can be no liberty;
because apprehensions may arise, lest the same monarch or senate should enact
tyrannical laws, to execute themantyrannical manner.” Montesquiespirit of
the Laws bk. XI, at 151-152 (O. Piest ed., Nugent transl. 1949). Congress
cannot enlarge its own power throughevron -- whatever it leaves vague in the
statute will be workedut by someone elseChevron represents a presumption
about who, as between the Executive #mel Judiciary, that someone else will
be. (The Executive, by the way -- the competing political branch -- is the less
congenial repository of the power dar as Congress igoncerned.) So
Congress’s incentive is to speak as cleadypossible on the matters it regards as
important.

But when an agency interprets its own rules -- that is something else.
Then the power to prescribe is augmented by the power to interpret; and the
incentive is to speak vaguely and broadlyasato retain a “flexibility” that will
enable “clarification” withretroactive effect. “It iperfectly understandable” for
an agency to “issue vague regulatibmisdoing so will “maximiz[e] agency
power.” Combining the power to prescribe with the power to interpret is not a
new evil: Blackstone condemned the picetof resolving doubts about “the
construction of the Roman laws” by “siatf] the case to themperor in writing,
and tak[ing] his opinion upon it.” 1 Wm. Blackstoi@gmmentaries on the Laws
of England 58 (1765). And our Constitution ditbt mirror the British practice of
using the House of Lords as a court of i&stort, due in part to the fear that he
who has “agency in passing bad laws” migperate in the “same spirit” in their
interpretation. The Federalist Ndl,&t 543-544 (Alexander Hamilton)(J. Cooke
ed. 1961). Auer deference encourages agencies to be “vague in framing
regulations, with the plan of issuing ‘@rpretations’ to create the intended new
law without observance of nog and comment proceduresiter is not a logical
corollary toChevron but a dangerous permission digp the arrogation of power.
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It is true enough thafuer deference has the same beneficial pragmatic
effect asChewron deference: The country need not endure the uncertainty
produced by divergent views of numeroustudct courts and courts of appeals as
to what is the fairest readj of the regulation, until a @ieitive answer is finally
provided, years later, by thiSourt. The agency’s &w can be relied upon, unless
it is, so to speak, beyond the pale. But the duration of the uncertainty produced
by a vague regulation need not be as lasghe uncertainty produced by a vague
statute. For as soon as an interpretatincongenial to the agency is pronounced
by a district court, the agency can betyia process of amending the regulation to
make its meaning entirely clear. Thecamstances of this case demonstrate the
point. While these cases were beingefed before us, EPA issued a rule
designed to respond to the Court of Appeals judgment we are reviewing. It did so
(by the standards of such things)atevely quickly: The decision below was
handed down in May 2011, and in d@enber 2012 the EPA published an
amended rule setting forth in unmistakatdems the position srgues here. And
there is another respdatwhich a lack ofChevron-type deference has less severe
pragmatic consequences for rules than dtatutes. In many cases, when an
agency believes that its rule permits conduct that the text arguably forbids, it can
simply exercise its discr@in not to prosecute. That it possible, of course,
when, as here, a party harmed bye thiolation has standing to compel
enforcement.

In any case, however great maythe efficiency gains derived froduer
deference, beneficial effecannot justify a rule thatot only has no principled
basis but contravenes one of the gnedés of separation of powers: He who
writes a law must not @ablge its violation.

Decker v. Nw. Envil. Def. Ctr., 568 U.S. 59816-21 (Scalia, J., dissémg)(alterations in

original)(citations omitted). Khough the Court shares JustiSealia’'s concerns about Auer
deference, it is, for the time being, the law o tAnd, and, as a federal district court, the Court
must apply it.

Last, courts afford agencies no deference in interpreting the Constitutiot). Sé¥est,
Inc. v. FCC, 182 F.3d 1224, 1231 (10th Cir. 199®)|1 unconstitutional interpretation is not
entitled toChevron deference. . .. [D]eference to aremagy interpretation is inappropriate not
only when it is conclusively unconstitutional, but also when it raises serious constitutional

questions.” (citing, e.gRust v. Sullivan, 500 U.S. 173, 190-@1991))). Courts have superior

competence in interpreting -- and constitutipnavested authority and responsibility to

interpret -- the Constitution’s content. The presence of a constitutional claim does not take a
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court's review outside of # APA, however--8§8 706(2)(B specifically contemplates
adjudication of constitutional issues -- and countsst still respect agency fact-finding and the
administrative record when reviewing agencyiat for constitutional infirmities; they just
should not defer to the agency on issokesubstantive legahterpretation, See.qg.,Robbins v.

U.S. Bureau of Land Mgmt., 438 F.3d 107485 (10th Cir. 2006)(“We review Robbins’

[constitutional] due process claim against the [agency] under the framework set forth in the

APA.).

3. Waiving Sovereign Immunity.

The APA waives sovereign immunity with resp to non-monetary claims. See 5 U.S.C.
§ 702. The statute provides:

An action in a court of the United Stateseking relief other than money damages
and stating a claim that an agencyaor officer or employee thereof acted or

failed to act in an official capacity ander color of legal authority shall not be

dismissed nor relief therein be deniedtba ground that it is against the United

States or that the United States isratispensable party. The United States may
be named as a defendant in any sudioacand a judgment or decree may be
entered against the United States:

5 U.S.C. § 702. Claims for money damages seek monetary relief “to substitute for a suffered

loss.” Normandy Apartments, Ltd. v. U.S. @keof Hous. & Urban Dev., 554 F.3d 1290, 1298

(10th Cir. 2009)(emphasis in origif). Claims that do not seeakonetary relief or that seek
“specific remedies that havihe effect of compelling moneta relief” are not claims for

monetary damages. Normandy Apartmentd, it U.S. Dep’t of Hous. & Urban Dev., 554 F.3d

at 1298. To determine whether a claim seeksetary relief, a court must “look beyond the
face of the complaint” and asses the plaintiff'sner object or essential purpose; “[a] plaintiff's
prime objective or essential guose is monetaryinless the non-monetamglief sought has

significant prospective effect or considerable gasypart from the claim for monetary relief.”

Normandy Apartments, Ltd. v. U.S. Dep't Bbus. & Urban Dev., 554 F.3d at 1296 (quoting
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Burkins v. United States, 112 F.3d 444, 449 (10th Cir. 1997)).

The APA’s sovereign immunity waiver farlaims “seeking relief other than money
damages” does not apply, howevef,dny other statute that grardensent to suit expressly or
impliedly forbids the relief which is sought.'’5 U.S.C. § 702. The Tuer Act, 28 U.S.C.

88 1346, 1491, permits district courts to hear sofaens against the United States, but it also
states that “district courts shall not have gdiction of any civil actio or claim against the
United States founded upon any express or imploedract with the Unitedbtates.” 28 U.S.C.

8 1346(a)(2). It follows that the APA does naive the United States’ sovereign immunity as
to contract claims even when those claimgksrelief other than money damages, such as

declaratory or injunctive relief. See Normaryartments, Ltd. v. U.S. Dep’t of Hous. & Urban

Dev., 554 F.3d at 1295. Consequently, two qoastidetermine whether the APA waives the
United States’ sovereign immunity as to a paréicdlaim: “First, does [te] claim seek ‘relief
other than money damages,’ subht the APA’s general waiver of sovereign immunity is even
implicated? Second, do#®e Tucker Act expressly or impligdforbid the reli¢ that Normandy

seeks, such that the APA’s waiver does nqilygly Normandy Apartments, Ltd. v. U.S. Dep't

of Hous. & Urban Dev., 554 F.3d at 1296 (quoting 5 U.S.C. § 702).

ANALYSIS
The Court concludes that: (i) the APA waiwes United States’avereign immunity for
Health Connections’ claims; (ii) incorporaginstatewide average gmiums in HHS’ risk-
adjustment formula is not contrary to lawut it is arbitrary and capricious, because the
administrative record indicates that HHS amsed, erroneously, that the ACA requires risk
adjustment to be budget neutral, and allHHS’ reasons for using the statewide average

premium rely on that budget neutrality assumpti@i);HHS’ methods of predicting healthcare
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costs for HCC and non-HCC patients is not aaljtrand capricious; (iv) HHS’ risk-adjustment
practices regarding partial-yeanrollees and prescriptiontdy data are not arbitrary and
capricious; and (v) HHS’ risk-adjustment forraulloes not effectively eliminate bronze-level
health-insurance plans. The Court, accordingts aside and vacatélHS’ action as to the
statewide average premium rules and remands the case to the agency for further proceedings.

l. THE APA WAIVES THE UNITED STATES' SOVEREIGN IMMUNITY FOR
HEALTH CONNECTIONS’ CLAIMS.

The APA waives sovereign immunity with resp to non-monetary claims. See 5 U.S.C.
§ 702. The statute provides:

An action in a court of the United Stateseking relief other than money damages
and stating a claim that an agencyaor officer or employee thereof acted or

failed to act in an official capacity ander color of legal authority shall not be

dismissed nor relief therein be deniedtba ground that it is against the United

States or that the United States isratispensable party. The United States may
be named as a defendant in any sudioacand a judgment or decree may be
entered against the United States:

5 U.S.C. § 702. Claims for money damages seek monetary relief “to substitute for a suffered

loss.” Normandy Apartments, Ltd. v. U.Bep’t of Hous. & Urban Dev., 554 F.3d at 1298

(emphasis in original). Clainthat do not seek monetary relief or that seek “specific remedies
that have the effect of compelling monetaryiefé are not claims for monetary damages.

Normandy Apartments, Ltd. v. U.S. Dep't éfous. & Urban Dev., 554 F.3d at 1298. To

determine whether a claim seeks monetary freiecourt must “look beyond the face of the
complaint” and asses the plaintiff’'s prime object essential purposéia] plaintiff's prime
objective or essential purposenmnetary unless the non-mongtaelief sought has significant
prospective effect or considetalvalue apart from the claim fononetary relief.”” _Normandy

Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d at 1296 (quoting Burkins v.

United States, 112 F.3d 444, 449 (10th Cir. 1997)).
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The APA’s sovereign immunity waiver farlaims “seeking relief other than money
damages” does not apply, howevef,dny other statute that grardensent to suit expressly or
impliedly forbids the relief which is sought.'’5 U.S.C. § 702. The Tuer Act, 28 U.S.C.

88 1346, 1491, permits district courts to hear sofaens against the United States, but it also
states that “district courts shall not have gdiction of any civil actio or claim against the
United States founded upon any express or imploedract with the Unitedbtates.” 28 U.S.C.

8 1346(a)(2). It follows that the APA does naive the United States’ sovereign immunity as
to contract claims even when those claimgksrelief other than money damages, such as

declaratory or injunctive relief. See Normaryartments, Ltd. v. U.S. Dep’t of Hous. & Urban

Dev., 554 F.3d at 1295. Consequently, two qoastidetermine whether the APA waives the
United States’ sovereign immunity as to a paréicdlaim: “First, does [te] claim seek ‘relief
other than money damages,’ subht the APA’s general waiver of sovereign immunity is even
implicated? Second, dod®e Tucker Act expressly or impligdforbid the relié that Normandy

seeks, such that the APA’s waiver does nqilygly Normandy Apartments, Ltd. v. U.S. Dep't

of Hous. & Urban Dev., 554 F.3d at 1296 (quoting 5 U.S.C. § 702).

The Court concludes that Health Connectionairak are not for monetary relief. Health
Connections asks the Courtdeclare HHS’ risk adjustment methodology invalid, declare that
HHS’ risk adjustment methodology must be redlisand enjoin furtheapplication of that
methodology. See Complaint at 45. Health Cotiaes’ claims for declaratory and injunctive
relief could cause HHS to pay money to He&ltinnections, because “[iJf this Court grants the
requested relief, HHS will then be directedctanduct a new rulemaking process.” Plaintiff's
Reply at 29. “If it is determined under thatisnecheme that HHS owes money back to NMHC

... HHS can issue that refund or NMHC can su¢he court of Federal Claims.” Plaintiff's
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Reply at 29. That granting relief to Healtlorections “might enable a subsequent claim for
monetary relief . . . does not preclude the distoeirt from exercising jurisdiction at this point.”

Normandy Apartments, Ltd. v. U.S. Dep't Bbus. & Urban Dev., 554 F.3d at 1298. Health

Connections’ challenges to HHS' risk adjustithmethodology would, if sacessful, alter Health
Connections’ risk adjustment payments for fatyears. Consequently, Health Connections
seeks relief with significant prospective value -- and nanetary relief -- even though
providing relief to Health Conm#éions could cause HHS teefund a portion of the risk

adjustment payments that Health Connectibas already made. See Normandy Apartments,

Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 55436 at 1298 (concluding thatplaintiff's claim

retained significant prospective value such tk&t‘primary object rmains securing equitable
relief” even though the claim’s success, “oveyear after HUD ceased disbursing funds to the
company” could cause the agency to make belated payments).

The Court determines that, even if Health Connections’ challenge to HHS’ risk
adjustment methodology seek monetary reliedpiés not seek money damages. See Normandy

Apartments, Ltd. v. U.S. Dep'’t of Hous. & Urban Dev., 554 F.3d at 1296. The Supreme Court

has explained that not all juditiremedies requiring monetary payments are characterized as

damages. See Bowen v. Mass., 4B3. at 893-94. “The fact thatjudicial remedy may require

one party to pay money to another is not a cigffit reason to characteei the relief as ‘money

damages.” _Bowen v. Mass., 487 U.S. at 893-94. For example, the Supreme Court has

“recognized that relief that orders a town meimburse parents for educational costs that

Congress intended the town toypa not ‘damages.” _Bowen. Mass., 487 U.S. at 893. In

contrast to damages, “[rleimbursement merelyuiees the Town to belatedly pay expenses that

it should have paid all along.”_Bowen v. Mas487 U.S. at 894 (quoting School Committee of
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Burlington v. Department of Education of Masé71 U.S. 359, 370-71 (1985)). The Supreme

Court also quoted the Honorable Robert Baskjted States Circuit dlge, who explained that
“[d]amages are given to the plaintiff substitute for a suffered loss, whereas specific remedies
are not substitute remedies at all, but attempive the plaintiff the very thing to which he was

entitled.”” Bowen v. Mass487 U.S. at 895 (quoting Marylardept. of Human Resources v.

Department of Health and Human Servicéé3 F.2d 1441, 1446 (D.C. Cir. 1985)(Bork,

J.)(emphasis in_Maryland Dept. of Human &ases v. Department of Health and Human

Services)).
Here, Health Connections ultimately wants the Court “to invalidate regulations for past
years so that HHS can then fix the regulatorigesee.” Plaintiff's Rely at 29. “If it is

determined that under that new scheme 48 owes money back to NMHC, HHS can issue

that refund or NMHC can sue in the court of fedelaims.” Plaintiff's Reply at 29 (emphasis

added). These statements indicate that Health Connections is not seeking damages, because

Bowen

“ow[ing] money back” or requsting a “refund” is not a Substitute for a suffered loss.

v. Mass., 487 U.S. at 895 (quotiNtaryland Dept. of Human Resaas v. Department of Health

and Human Serviced63 F.2d at 1446 (emphasis in Mianyd Dept. of Hman Resources V.

Department of Health and Human ServicedRather, Health Connections requests “the very

thing to which [Health Connections is] entitled™” or believes that it is entitled. Bowen v. Mass.,

487 U.S. at 895 (quoting Maryland Dept. of rilan Resources v. Department of Health and

Human Services7/63 F.2d at 1446 (alteration added)T.he Court therefore concludes that

Health Connections isot requesting damages.
The Court also determines that HeaBthnnections' claim is founded on the ACA and

HHS regulations and not on a contract with fis@eral government, so the Tucker act does not
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expressly or implicitly bar that claim. SB®rmandy Apartments, Ltd. v. U.S. Dep’t of Hous. &

Urban Dev., 554 F.3d at 1299 (“Therefore, irder to determine whether the Tucker Act
impliedly forbids the relief sought in this casee must evaluate whether Normandy's claim is
properly understood as one founded on contoscon the federal Constitution, statutes, or
regulations.”).  Specifically, Health Connemts’ claims relate to HHS’ risk adjustment

formula’s use of state average premiums. Blatiff Mem. at 24-25 (citing 2014 Final Rule,

78 Fed. Reg. at 15,430-34); Plaintiff Mem. 2 (citing 42 U.S.C. § 18063(a)(1)). Because
Health Connections’ claims arise under HHSulations and under the ACA, and not under a

contract! the Court concludes that the Tucker Attes not forbid the relief sought. See

Normandy Apartments, Ltd. v. U.S. Dep’'t of Hous. & Urban Dev., 554 F.3d at 1299.

Accordingly, the Court concludethat the APA waives the United States’ sovereign immunity as
to Health Connections’ claims.

Il. HHS’ USE OF STATEWIDE AVERAG E PREMIUMS IS NOT CONTRARY TO
LAW, BUT IS ARBITRARY AND CAPRICIOUS.

Health Connections argues both that HHSjulations violate théACA, and that those
regulations are arbitrary and capous. See Plaintiff Mem. at 16. The Court determines that the

HHS’ risk adjustment regulations are not carny to law, because the ACA permits risk

Hn becoming a CO-OP, Health Connectiorgnsd a loan agreement with HHS to fund
Health Connections’ initial foration and operation in New Mexic See Plaintiff Mem. { 23, at
11 (citing Hickey Declaration at 5 (date@ctober 5, 2016)(NMHCO000867)). This loan
agreement is not, however, the source of tiigation. Rather, Health Connections’ claims
relate to HHS’ risk adjustment formula’s usestdite average premiums. See Plaintiff Mem. at
24-25 (citing 78 Fed. Reg. at 15,430-34); Plaintiffiveat 24 (citing 42 U.S.C. § 18063(a)(1)).
“When the source of rights assertisdconstitutional, statutory, aegulatory in nature, the fact
that resolution of the claim geires some reference to comtraloes not magically transform
[the] action . . . into one on the contract and tkepthe court of jurisdiction it might otherwise
have.” Normandy Apartments, Ltd. v. U.Bep’t of Hous. & Urban Dev., 554 F.3d at 1300
(quotations omitted). Because the source of righs®rted here are statutory and regulatory, the
Court concludes that the mereistgnce of this loan agreentetioes not deprive the Court of
jurisdiction.
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adjustment payments to be based on factors other than actuarial risk and because, while the ACA
does not require risk adjustment to be budgetrakut also does not forbid budget neutrality.
The Court also determines, however, that HHSK adjustment regulations -- specifically their

use of the statewide average premium -- are ariand capricious, begse HHS’ justifications

for using the statewide average premium instefad plan’s own premium all assume that the
ACA requires risk adjustment to be budget neutral, which is not correct. Nevertheless, HHS
could have justified its promulgation of budget malutegulations if it determined that budget
neutrality was a worthy policy goal. HHS newaade such a determination in the record,
however, and the Court considarsly the reasons that the aggractually gae and not the
reasons that the agency might have given wietiermining agency action was arbitrary and
capricious.

A. HHS’ RISK ADJUSTMENT REGULATIONS ARE NOT CONTRARY TO
LAW.

Health Connections makes two contentioregarding the ACA’s risk adjustment
provisions: (i) those provisions “mandate that risk adjustment assessments be based solely upon
actuarial risk,” Plaintiff Mem.at 17; and (ii) “there is no &utory requirement that risk
adjustment be budget neutral,” Plaintiff Mem.2& To evaluate those contentions, the Court
must determine whether, under Chevron, it must defer to HHS’ comvagiusions about the
statute,_i.e., that the ACA does not mandate tisit adjustment payments be based solely on
actuarial risk and that the ACA requires risk adjustment to be budget neutral. Consequently, the
Court must determine whether the ACA’s ris#fjustment provisions are ambiguous regarding
the permissible bases for risk adjustment paysand whether risk adjtment must be budget
neutral. _See Chevron, 467 U.S. at 842-43thdf ACA is ambiguous on either point, the Court

must determine whether HHS’ ACA interpretatisireasonable. Sé&ghevron, 467 U.S. at 843
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(“[T]he question for the court is whether tlagency’s answer is based on a permissible
construction of the statute.”).

The ACA does not clearly requirask adjustment payment® be based solely on
actuarial risk. That the ACA commands “[t]tf&ecretary, in consultatn with States, [to]
establish criteria and methodslie used in carrying out the riskljustment activities” indicates
that the ACA does not oblige HHS tse actuarial risk as the sole actuarial risk criterion. 42
U.S.C. §18063(b). Telling HHS to establiskkriadjustment criteria would make no sense
otherwise. The ACA'’s languageating that health plans and lteansurance issuers must make
a risk adjustment payment if their enrolleeyendelow-average actuarial risk, see 42 U.S.C.
8§ 18063(a)(1), while health plamsd health insurance issuers shveceive a risk adjustment
payment if their enrollees hawabove-average actuarial ridee 42 U.S.C. § 18063(a)(2), does
not mean that criteria other thaantuarial risk cannot be usedeavhdetermining the magnitude of
those payments. Health Connengoinsists that the statute e¢dear that, in calculating the
charge, the State or HHS must only consider aietuask as a factor, see Plaintiff Mem. at 17;
Plaintiff's Reply at 11, but the Court sees no steduirement plainly in the statute’s text. The
statute does not say anything about how to caleulze charge; it says only “each state shall
assess a charge. . ..” 42 \CS§ 18063(a)(1). From the texthe charge assessed could be any
amount. While a potential -- perteapven a plausible -- reading thie statutory text might be
that the assessment should be propoal to the relative dispayitbetween the average actuarial
risk and the insurer’s actuarial risk, ther@@such explicit or implicit requirement

That the ACA does not clearly require risk adjoent to be basedlsty on actuarial risk
means that HHS determination to the sameceffs reasonable, although the Court does not,

technically, need to proceed @nhevron step two, because the @atis clear on this point. See
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Chevron, 467 U.S. at 842-43 (“First, always,tli® question whetheCongress has directly
spoken to the precise question at issue. If theirdeCongress is clear, that is the end of the
matter.”). It also means that the Court is petsuaded by Health Connections’ argument that
HHS’ risk adjustment regulations are contrarylaw insofar as they incorporate criteria other
than actuarial risk when calculagy risk adjustment payments.

The ACA, however, does not unambiguously iegjthe risk adjustment program to be
budget neutral. It is an established prineipif statutory constrtion that, when “Congress
includes particular language in osection of a statute but omitantanother section of the same
Act, it is generally presumed that Congress aatsntionally and pyrosely in the disparate

inclusion or exclusion.” _Bas v. United States, 523 U.S. 23, 29-30 (1997). This canon of

construction applies when a court analyzes tdred statute is ambiguous for Chevron purposes.

See_New Mexico v. Dep't of Interior, 85436 1207, 1223 (10th Cir. 2017)(“In conducting our

Chevron step-one analysis, we [e]nopl[] traditional tools of statoty construction. These tools
include examination of the statute’s text, stawet purpose, history,nd relationship to other
statutes.” (alterationis original)).

The ACA’s risk adjustment provisions imcle no explicit requirements regarding risk
adjustment’s budgetary implications or the ldbkreof. _See 42 U.S.C. § 18063. The ACA’s
reinsurance provisions, howeveequire reinsurance #ties to fund their payments to health
insurance issuers who cover higkk individuals with the payents that those reinsurance
entities receive from health insurance issuees, the ACA specifies #t outgoing reinsurance
payments equal incoming reinsurance payments. See 42 U.S.C. 8§ 18061(b)(1)(B). Risk
adjustment and reinsurance serve similar functiatBough risk adjustment is permanent while

reinsurance is temporary. Compare 2014 Hhak, 78 Fed. Reg. at 15,411 (dated March 11,
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2013)(A.R.000228)(“The reinsurance program will reglihe uncertainty of insurance risk in
the individual market by partially offsetting issserisk associated withigh-cost enrollees.”);
id. (“The transitional reinsurance program ah@ temporary risk corridors program, which
begin in 2014, are designed to provide issuers grglater payment stability as insurance market
reforms are implemented and Exchanges faciliiateeased enrollment.”), with id. (“On an
ongoing basis, the risk adjustment program isnidéel to provide increased payments to health
insurance issuers that attracger-risk populations, such dsse with chronic conditions, and
reduce the incentives for issudcsavoid higher-risk emollees.”). That the ACA contains an
explicit provision stating that incoming reurance payments fundutgoing reinsurance
payments and omits any such language regarBkgadjustment payménmeans that outgoing
risk adjustment payments need not equal nmag risk adjustment payments. Because the
statute is clear that budget nelityafor the risk adjustment regations is not required, the Court
need not accept HHS’ contention that the ACAuiees budget neutrality on those regulations.

See National Cable & Telecommunications Ass’'n v. Brand X Internet Servs., 545 U.S. 967, 985

(2005)(noting that, when a “statute unambiguoustyuires the court’sanstruction,” the court’s
interpretation trumps the agency’s); Chevron, 467 U.S. at 842-43.

Although HHS promulgated its risk adjustmieegulations under the erroneous belief
that risk adjustment must be budget neutradlogs not follow, however, that those regulations
violate the APA. While nothingn the APA requires risk adjusent to be budget neutral,
nothing in the APA forbids budget uigality either. _See 42 8.C. § 18063. Accordingly, the
Court concludes that HHS' risk adjustmeegulations are natontrary to law.

B. HHS RISK ADJUSTMENT REGULATIONS ARE ARBITRARY AND
CAPRICIOUS.

To determine whether HHS’ risk adjustmeagulations survive arbitrary and capricious
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review, the Court must determine whether HHS “exafial] the relevant da and articulate[d] a
satisfactory explanation for itgction including a rational conrigan between the facts found and

the choice made.” Encino Motorcars, LLC v.\dao, 136 S. Ct. at 2125. “One of the basic

procedural requirements of admstrative rulemaking is that aagency must give adequate

reasons for its decisions.” Encino MotorcdrsC v. Navarro, 136 S. Ct. at 2125. The agency

must articulate the same rationale for its fimgdi and conclusions on appeal upon which it relied

in its internal proceedings. S&E&EC v. Chenery Corp., 318 U.80, 87 (1943)(“The grounds

upon which an administrative omdeust be judged are thospon which the record discloses
that its actions was based.”).

HHS published three different documents ewhfirst crafting its risk adjustment
methodology. First, on September 12, 2011, HHSpecifically the Ceter for Consumer
Information and Insurance Oversight -- pubéd a white paper titled “Risk Adjustment
Implementation Issues.” Risk Adjustment lmplentation Issues at 1 (dated September 12,
2011)(A.R.004367)(“White Paper”). In the Whitepea, HHS sets out a basic structure for
calculating risk adjustment transfers: “Payments and charges will be calculated by multiplying
plan risk relative to the markély a premium amount or ‘baselipeemium.” Further, they will
be calculated in a zero sum, budget-neutraimea” White Paper at 13 (A.R.004379). HHS’
only explanation for its declaration that adjustingayments will be callated budget neutrally
is that, “in contrast to someurrent risk adjustment methodolegj the Affordable Care Act’s
risk adjustment program is signed to be budget neutral.” Vi Paper at 4 (A.R.004370). In
short, HHS assumed that the ACA requires budget neutrality, and HHS does not give an
independent policy reasonrfrequiring budget neutrality.

HHS continues by identifying two majossues when developing a methodology to
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calculate risk adjustment transfers: (i) “howestablish the baseline premm”; and (ii) “how to
balance payments and charges.” White Paper at 13-14 (A.R.004379-80). HHS compares two
basic approaches to establishing the basgreenium, using an avage premium or using a
plan’s own premium._See White Paper afA4R.004380). HHS reasons that using an average
premium will automatically balance payments andrgbs, because “the State average is a single
dollar amount for all plans, and plan risk scaesrage to 1.0, [s0] the payments and charges are
equal in this approach.” White Paper at(A5R.004381). HHS determines that using a plan’s
own premium will not necessarifyroduce equal payments and ges, so “[s]ince payment and
charge transfers will bbudget neutral, a method is neededbalance them if payments are
greater than charges or vice versa.” Wlitgper at 15 (A.R.004381). Again, HHS gives no
policy reason for requiring budget neutralitiee White Paper at 15 (A.R.004381). Finally,
HHS also considers balancing risk adjustmennpents and charges by increasing charges on a
pro-rated basis, decreasing payments on a peo-tzasis, or by doing both. See White Paper at
15 (A.R.004381).

In its 2014 Proposed Rule, HHS decides toaistate’s average premium as the baseline
premium when calculating risk adjustment ¢es and payments. See HHS Notice of Benefit
and Payment Parameters for 2014, 77 Fed. Reg. 73,118, 73,139 (dated December 7,
2012)(A.R.000134)(“2014 Proposed Rule”). HHS articulates the rationale for its decision to use
a state average premium amat a plan’s own premium:

The approaches that used plans’ owanmums resulted in unbalanced payment

transfers, requiring a balancing adjustmémtyield transfers that net to zero.

These examples also demonstrated ttatbalancing adjustments could introduce

differences in premiums across plans thaten®t consistent with features of the

plan (for example, AV or differences in costs and utilization patterns across rating

areas). A balancing adjustment would kkgary from year to year, and could

add uncertainty to the rate development process (that is, plan actuaries would
need to factor the uncertainty of the balancing adjustment into their transfer
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estimates).

2014 Proposed Rule, 77 Fed. Reg. at 73,139 (A.R.000¥%ording to HHS, “transfers net to
zero when the State average premium is usedhe basis for calculating transfers,” so a
balancing adjustment is unnecessary, dlifjhe State average premium provides a
straightforward and predictable benchmark égtimating transfers.” 2014 Proposed Rule, 77
Fed. Reg. at 73,139 (A.R.000134). Thus, its reasoning is premised on budget neutrality and
predictability. The proposed rule does ,nbbwever, provide a policy rationale for budget
neutrality. HHS’ 2014 Final Rulekewise employs a state enage premium._See 2014 Final
Rule, 78 Fed. Reg. at 15,431 (dated March2DIL3)(A.R.000248). In that rule, HHS reports
that it “agree[s] with commeers that use of a plan’s owpremium may cause unintended
distortions in transfers.” 2014 Final Ru 78 Fed. Reg. at M82 (dated March 11,
2013)(A.R.000249). HHS and the commenters’ refezeto “distortions” is left unexplained.
2014 Final Rule, 78 Fed. Reg. at 15,432 (A.R.000249).

In evaluating whether HHS’ interpretation permissible, the Court must rely upon the
rationale the agency articulated in its interpadceedings and not upon post hoc reasoning. See

Biodiversity Conservation Alliance v. Jiron62 F.3d 1036, 1060 (10th Cir. 2014)(“We will not,

for example, accept appellate coeis post-hoc rationalizations for agency action -- we must
uphold the agency’s action if at all, on the baarticulated by the agew itself.”). The
rationales HHS relies upan its internal proceedings are butigeeutrality and predictability.
See Defendant Mem. at 22-23 (airgg that budget neulity and predictability are rationales
which HHS relies upon). As explained aboWS assumes budget neutrality as a given,
because it believes, erroneously, thae tACA requires it,_see 77 Fed. Reg. at 73,139
(A.R.000134)(“The approaches that used plangi @nemiums resulted in unbalanced payment

transfers,requiring a balancing adjustment to yield tef@rs that net to zero.” (emphasis
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added)), and HHS articulates mmlependent policy reason forguaring budget neutrality. The
ACA does not, however, require the risk adjustnpayments to be budget neutral. See supra at
63-64.

That HHS erroneously reads the ACA's riskljustment provisions to require risk
adjustment payments equal riskuedment charges infects its analysis of the relative merits of
using a state’s average premium when calculatsig adjustment transfers instead of using a
plan’s own premium. Because risk adjustment does not need to be budget neutral, HHS’ risk
adjustment methodology could use a plan’s owanpum instead of a state’s average premium
without imposing a balancing adfiment. Accordingly, the prodins that HHS identifies with
imposing a balancing adjustment -- that a bataptransfer is unprediable and could produce
unintended distortions -- do not justify HHS’ esion to using a plan’s own premium to
calculate risk adjustment trsfiers. _See 2014 Proposed RUlé,Fed. Reg. at 73,139 (asserting
that “balancing adjustments cduintroduce differences in prenms across plans that were not
consistent with features of thgan”); id. (“A balancing adjustnme would likely vary from year
to year, and could add uncertainty to the rateeligpment process (that is, plan actuaries would
need to factor the uncertainty of the balancing adjustment into their transfer estimates).”). See

also Encino Motorcars, LLC vNavarro, 136 S. Ct. at 2125 (stating that an agency must

articulate a rational connectidretween the facts it found andetlthoice it made). Indeed,
absent a balancing adjustment, using a’plaxwn premium without imposing a balancing
adjustment is more predictable for health inegeaissuers than using a state’s average premium;
each issuer sets its own premiyrst a state’s average premiai@pends on the decisions of all

the health insurance is$ in a particular state. But see 2014 Proposed Rule, 77 Fed. Reg. at

73,139 (concluding that, in contrast to a rasjustment methodology based on a plan’s own
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premium and incorporating a batang adjustment, thédftlhe State average premium provides a
straightforward and prediable benchmark for estimating transfers.”).

While the ACA does not require risk adjustmheo be budget neutral, nothing in the
statute forbids budget neutrality and designirglx adjustment to be budget neutral may be a

reasonable policy choice. See Minuteman Hheditc. v. U.S. Dep’tof Health and Human

Servs.,,  F.3d __, 2018 WL 627381, at *20 (D. Ma€4.8)(Saylor, J.)(“Although the statute
does not require the program to be budget-nkutrdoes not prohibit the program from being
budget-neutral, either. ... The question thesomes whether HHS’s decision to attempt to
operate the risk-adjustment program in a budgatraeway was unreason&bbr arbitrary.”).
Indeed, there may be excellent policy reasons fdimgahe risk adjustment plan budget neutral.
For example, HHS may not have the fundingnmake up the shortfabetween the risk
adjustment charges and credftsBudget neutrality may also be a rational policy decision, so
that HHS may allocate discretiagafunds to other programs that more desperately need that
funding. The problem with invakg those policy rationales hereowever, is that HHS never
articulates any public policy decision to operate risk adjustment in a budget neutral way; HHS’
only decision is to comply ith a supposed statutorequirement._See 2014 Proposed Rule, 77
Fed. Reg. at 73,139 (“The approaches that usadspbwn premiums resulted in unbalanced
payment transfersrequiring a balancing adjustment to yield transfers that net to zero.”
(emphasis added)); White Paper at 15 (reasoniag“fb]alancing is needed for all options to
establish a baseline premium, except for theeSaverage,” because “payments and charges are

equal” in that approach)._ See also Defendant Mem. at 22 (“[Blecause the risk adjustment

2The Court notes that, since Congress pasise ACA, Congress has barred HHS from
using its annual appropriations to fund different risk program’s shortfaéls. Consolidated and
Further Continuing Appropriations Act, 2015)1 L. No. 113-235, §227; &htiff Mem. at 24,
n.7. Given that action, it may be rational for HitSmake risk adjustment budget neutral.
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program is self-funded and budget-neutral, payments and charges must balance.”). That HHS, in
designing its risk adjustment methodology, nmewensidered whether budget neutrality was
sound public policy means that HHS cannot ngweal to budget neutrglis public policy

benefits to justify its decision. See Bowmamidsp., Inc. v. Arkansas-Best Freight System, Inc.,

419 U.S. at 285-86 (stating that “we may not sugphgasoned basis for the agency’s action the
agency itself has not given”). That HHS caasonably conclude that budget neutrality is a
worthy public policy goal does h@ermit the Court, in reviemwg HHS’ decisionmaking, to act
as though HHS actually considered ismue and reached that conclusion.

HHS argues, however, that it articulates twleotreasons for adopting its rule. First, it
contends that HHS reasons that statewide prasiibetter calculate actuarial risk than an
issuer's own premium, See Defendant M@&t20-21 (citing 2014 Final Rule, 78 Fed. Reg. at
15,432 (A.R.000249)). The citation it directs theu@ to support its point, however, is HHS’
cryptic sentence that “[w]e agree with commentbeg use of a plan’s own premium may cause
unintended distortions itransfers.” 2014 Final Rule, 78 Fed. Reg. at 15,432 (A.R.000249).

What distortions HHS is describing is unexpkd. The sentence’s contexts suggest that

¥n subsequent final rules, HHS does miaborate further orits budget-neutrality
rationale._See 79 Fed. Reg. at 13753-54 (A.R.004542-43); 80 Fed. Reg. at 10,771 (A.R.005703);
81 Fed. Reg. at 12,230 (A.R.007774); 81 Fedy.R&94099-100 (A.R.009636-37). Those final
rules also do not provide additial rationales for using the statewide average premium. The
Court’s holding, thus, applies the 2014, 2015, 2016, 2017, and 2018 rules.

“HHS quotes another portion of the record iis trgument, but, ahat record portion,
the agency does not discuss whisitising the statewide avemgremium over an issuer’'s own
premium. _See Defendant Mem. at 21 (gti’7 Fed. Reg. at 73,140 (A.R.000135)). Instead that
record portion defines what aatt average premium is and disses some assumptions that the
agency made when deriving the payment transfer formula. See 77 Fed. Reg. at 73,140
(A.R.000135)(“The State average premium is @verage premium requirement for providing
insurance to the applicable marietpulation. . . . Finally, the dedtion of the payment transfer
also assumed that plans price to cost, thahet competition among plans for enrollees drives
plans’ premiums to their premium requirements Neither quotation, isontext, supports HHS’
contention that it reasons in the record tihegelects the statewide average premium over an
issuer's own premium, because ttatewide average premium bett@iculates actuarial risk.
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distortions refer to an imbalance in risk aljuent charge transfers, which implicates budget
neutrality and not that statewide average premiums better capture actslribhn an issuer’s

own premium. Alternatively, itould be a reference to HH$toposed rule’s prognostication
that “balancing adjustments cduintroduce differences in prenms across plans that were not
consistent with features of the plan.” 77 Hedg. at 73,139. Again, HHS offers, in its briefing,
sound policy reasons for using the statewideraye premium insteadf the issuer's own
premium, see, e.g., Defendant Mem. at 21 €Tdtate average also reduces the effect of
inaccurate or outlying pricing decisions by individual plans that could result in the methodology
under- or over-compensating for actuarial riskthe agency does not, however articulate those
reasons in the record.

Second, HHS argues that it selects theestaterage premium over an issuer’s own
premium “to reduce incentives for plans to avhigh risk enrollees.” Defendant Mem. at 21
(citing 78 Fed. Reg. at 15,411 (A.R.000228); White Paper at 36, 50 (A.R.000682, 000696)). The
record portions cited, however, do not articulata §holicy reason. It is true that the Federal
Register cite notes that one of the ACA’s polgnal is to “reduce the incentives for issuers to
avoid higher-risk enrollees,” but does not explain how aatewide average premium would
better effect that goal tham issuer's own premium. Fed. Reg. at 15,411 (A.R.000228). The
White Paper cited also does maiplain why HHS selects the statewide average premium; rather,
it assumes that budget neutrality is a given andyaealwhat effect thateutrality has on issuers
if HHS decided to use an issuer's owremium. _See White Paper at 36, 50 (A.R.000682,
A.R.000696). Because the record does noudelIHHS’ proffered rationale, the Court cannot

afford it deference.__See Bowman Transp., indArkansas-Best Freight System, Inc., 419 U.S.

at 285-86. As the Court concludes that HHS ha#etll to provide a reasoned explanation for its
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action,” it sets aside and vacathe agency action as to thatstwide average premium rules and
“remand[s] the case to the agency for furthexcpedings.”_Olenhouse, 42 F.3d at 1575. See 5
U.S.C. 8§ 706(2)(A)(“The court shall . . . haldlawful and set aside agcy action, findings and
conclusions found arbitrgfand] capricious.”).

Although the Court concluddgbat HHS’ 2014-2018 rules visads use of the statewide
average premium are arbitrary and capricioiisnotes that one of Health Connection’s
arguments against the 2018 rule is meritlddsalth Connections argues that the 2018 proposed
rule, which still uses the statewide average puembut reduces the amount by fourteen percent
to account for administrative costs, is also tagloy and capricious, begse the 2018 rule does
not adequately account for competition andowation, and ignores ¢hstatutory command,
which, according to Health Connections, instrddt$S to charge a risk adjustment based only
on actuarial risk. _See PlaifitMem. at 31-32. Health Comeations’ arguments fail on those
grounds, because the statute does not require KHS8onsider only actuarial risk when
calculating the risk adjustmeaharge. _See 42 U.S.C. § 1808@oreover, in its 2018 proposed
rule, HHS considers whether “inclusion of naidistrative costs in the Statewide average
premium harms efficient plans” and concludest s “we noted in the 2017 Payment Notice and
White Paper . . . low cost plans do not necessandlicate efficient plans. Should a plan be low
cost with low claims costs, it could be an indiica of mispricing, as the issuer should be pricing
for average risk.” 81 Fed. Reg. at 94,09a8téd December 22, 2016)(A.R.009636). Based on
this record, the Court conclusighat HHS considered Health Connections’ efficiency and
innovation concerns for the 2018 proposed rubel, accordingly, HHS did not act arbitrarily or

capriciously on those ground$&ee Motor Vehicle Mfrs. Ass’n @).S., Inc., v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983).
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.  HHS' APPROACH TO PREDICTI NG COSTS FOR HCC AND NON-HCC
ELIGIBLE ENROLLEES IS NOT ARBITRARY AND CAPRICIOUS.

Health Connections argues that HHS’ refijustment formula under-predicts costs for
enrollees without HCCs, because the formdtes not consider the costs that a non-HCC
enrollee incurs when using preventive care sesvior suffering unexpected health issues. See
Plaintiff Mem. at 41. Consequo#y, Health Connections comtds that the flawed formula
“penalizes the enroliment of younger and heattmembers needed tolhace the risk pool and

avoid a ‘death spiral’ of risingnedical costs.” Plaintiff Memat 42 (quoting King v. Burwell,

135 S. Ct. at 2486). HHS’ approach is not taaloy and capricious, because, as the record
shows, HHS addressed the issue by consideringami¢actors and provided reasoned bases for
its decisions.

To begin, when making its rules for 202816, the information before HHS did not
clearly demonstrate that its risk adjustmemtrfola was going to have problems predicting cost
for non-HCC and HCC enrolleesOn the one hand, a Blue Csoand Blue Shield comment
warned that overlooking non-HCéhrollees’ costs could makeQ€€ enrollees more profitable
for insurers, see BCBSA Detailed Comments anltiierim Final Rule with Comment: “Patient
Protection and Affordable Carkct; Amendments to the HHS Notice of Benefit and Payment
Parameters for 2014” [CMS-9964-IFC] at(8ndated)(A.R.004330), buin the other hand, a
study determined that risk adjusters generally testanate the costs associated with higher cost
individuals, see Ross Winkelman, Society oftuweries, A Comparative Analysis of Claims-
Based Tools for Health Risk Assessmen2at(dated April 20, 2007)(A.R.001261); Blue Cross
and Blue Shield Comments on the Proposed RBlgtient Protection and Affordable Care Act;
HHS Notice of Benefit and Payment Paraene for 2014” [CMS-9964-P] at 52 (dated

December 28, 2012)(A.R.003098). Given the miggghals HHS receivedt was not a clear
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error of judgment to finalize its pposed risk adjustment formula.

As for making its 2017 and 2018 rulemaking, HHSponded to criticras that its risk
adjustment formula underestimates costs fotthganrollees and provided reasoned bases for
its decisions. For instance, HHS’ 2017 rules incaafea preventative services costs into its risk
adjustment formula._See Defendant Replg2it81 Fed. Reg. at 12,218ated March 8, 2016)
(A.R.007762); Centers for Medicare & Medicaidn8ees Center for Consumer Information &
Insurance Oversight, HHS-Opé&zd Risk Adjustment Methodolodyleeting Discussion Paper at
33 (dated March 31, 2016)(A.R.009757). HHS explained that it

attempted to address the range betwemmllees without HHCs and those with

HCCs by finalizing the incorporation ofgurentive services into our simulation of

plan liability. While overall this isnot a very large e#ict, it does have a

noticeable effect on certain demograpbkubgroups, resulting in more accurate

payments for enrollees without HCCs.

81 Fed. Reg. at 12,218 (dated March 8, 2016)(A.R.007762). HHS also considered modifying its
risk adjustment model to more accurately predasts for healthier enrollees. When proposing
its 2018 rules, HHS stated that it was

evaluating an approach in which we wouldedily adjust plan liability risk scores

outside of the model for [certainJulspopulations. For example, we could

potentially make an adjustment to the pliability risk scores calculated through

the HHS risk adjustment models that webaldjust for such an underprediction or

overprediction in actuarial risk by directilycreasing low plan liability risk scores

and directly reducing high plambility risk scores inorder to better match the

relative risks othese subpopulations.

81 Fed. Reg. at 61,473 (dated September 6, 20H)S did not immediately make such
adjustments, however, becausebdieved that “there is a risthat such modifications could
unintentionally worsen odel performance along other dimensions on whichntbéel currently

performs well.” 81 Fed. Reg. at 61,473. Accogly, HHS decided to “coitule] to evaluate

the effect of these types of modifications alh aspects of the mobie performance before
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choosing to implement such an approach, aadlgvnot implement these types of modifications
if we determined that doing so would haveteni@l unintended consequences for the model's
performance along other dimensions.” 81 Fed. Reg. at 61,473.

HHS reported, in its final rule for 2018, thiatbelieved that modiGations to its risk
adjustment model could improve its accuracyléw-cost enrollees, but added that it was still
considering the tradeoffs assoemtwith such modifications. See 81 Fed. Reg. at 94,083. It also
provided a detailed summary ofetimyriad comments it receivedgarding adjustments to its
risk adjustment model._ See 81 Fed. Ray94,083. Given the disparate recommendations
contained in those comments, it was neither arbitrary nor capricious for HHS to exercise caution
instead of taking precipitous action.

Health Connections argues, nonetheless, Ht#$ acted arbitrarily and capriciously by
not responding to the Foster Memorandum spedlificetSee Plaintiff Mem. at 36 (“Incredibly,
HHS did not respond to Mr. Fostemghite paper at all, much les$fer any reasoning or data to
explain why it was not adopting hitetailed proposal.”). Healt@onnections suggesthat it is
arbitrary to capricious téignore[] critical comments to pposed rules,” Plaintiff Mem. at 36,
but Health Connections’ refaree to “critical comments” oddies the distinction between
comments as to specific proposals and comments general issues raised before an agency.
For the proposition that an agenigyoring “critical comments to proposed rules” is arbitrary

and capricious, Health Connections cites Allietal & Reg’l Mfrs. Caucus v. U.S. E.P.A., 215

F.3d 61, 79-80 (D.C. Cir. 2000), btitat case speaks to the implioas of an agency ignoring
“significant points raised durg the public comment period,” 2F53d at 80._Cf. NRDC v. EPA,
859 F.2d at 188 (“The fundamental purpose of tlspaorse requirement is, of course, to show

that the agency has indeed considered allifsignt points articulated by the public.”). The
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guestion for the Court is whether HHS “entirelyldd to consider an important aspect of the

problem,” Colo. Envtl. Coal. V. Dombecl85 F.3d at 1167, and/or etmer HHS failed to

“articulate a reasoned basis for its con@usi” Olenhouse, 42 F.3d at 1580. Regarding its
decision to not adopt proposals tdeess prediction bias by directigljusting plariability risk
scores -- which appears, to t@eurt, to be an oblique referee to the Foster Memorandum --
HHS provides a reasoned basisifte decision, explaining:

We note that while we believe modifigais of this type could improve the
model’s performance along this specifianginsion, there is a risk that such
modifications could unitentionally worsen modeperformance along other
dimensions on which the model currentlyfpems well. For this reason, we are
continuing to evaluate the effect of thegpes of modification®n all aspects of
the model’s performance before choostogimplement such an approach, and
would not implement these types of moditioas if we determined that doing so
would have material unintended consetpes for the model’s performance along
other dimensions.

81 Fed. Reg. at 61,473. See Foster Memorandu @The adjusted risk scores can be
calculated using a simple formula based on a plan’s unadjusted risk score from the HHS-HCC
model and its actuarial value.”). Accordingly, BHid not act arbitrarily and capriciously here.

IV.  HHS’ DECISIONS REGARDING PART IAL YEAR ENROLLEES AND THE USE
OF PRESCRIPTION DRUG DATA ARE NO T ARBITRARY AND CAPRICIOUS.

The Court concludes that HH8&cisions regarding partiaggr enrollees and the use of
prescription drug data in its risk adjustmentd®loare not arbitrary a@nhcapricious. HHS’ risk
adjustment model calculates a risk score foergwvenrollee, which quantifies an enrollee’s
relative healthiness, and, therefore, the estimatsts of providing healthoa to that enrollee.
See Plaintiff Mem. at 40. HHS begins by ddesing an enrollee’s age and sex, but if HHS
learns that an enrollee qualifies for an HCC <hsas diabetes or HIV/AIDS -- the enrollee’s
risk score increases. See PidirMem. at 40-41. Health Comttions argues that HHS does not

accurately identify enrollees who have HCGcduse of how HHS aguants for partial year
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enrollees and because HHS only uses diagnesaand not prescription drug data -- when
determining whether an enrolleeshan HCC._See Plaintiff Merat 45. It follows, according to
Health Connections, that enrollees’ risk scoaes inaccurate.  See Plaintiff Mem. at 45. A
partial-year enrollee is someone who is enrollea mealth insurance plan for part of a year. See
Plaintiff Mem. at 45 (citing Hickey Declarahoat 22 (NMHC000884)). If an enrollee has an
HCC, but is not diagnosed whileretied in a particular plan, thethat plan will not report the
HCC. See Plaintiff Mem. at 45 (citing Hiek Declaration at 22-23 (NMHC000884-85)). Using
prescription drug data would capture an enrolld€E status even if that enrollee has not been
diagnosed with an HCC. For example, a pemsay have been diagnosed with diabetes before
enrolling in their current health insurance planhat health plan, therefore, might not have a
record of their diabetediagnosis. The health plan wouldwever, have records regarding this
hypothetical person’s insulin prescriptions -- bessathose prescriptiorae filled on a regular
basis -- which would indirectlyndicate a diabetes diagnosiseeSPlaintiff Mem. at 46 (citing
Hickey Declaration at 25 (NMHCO000887)). lhast, Health Connections contends that HHS’
decisions regarding how to account for partalar enrollees and its decision not to use
prescription drug data to identify enrollees Wit Cs are arbitrary and pacious. _See Plaintiff
Mem. at 49. The Court concludes otherwise.

1. Partial Year Enrollees.

HHS’ decision regarding how taccount for partial year erhees is not arbitrary and
capricious. HHS rationally considmt and addressed concerns remargartial year enrollment.
See 78 Fed. Reg. at 15,421 (dated March 11, 2013)(A.R.000238). HHS notes that “[w]e
received several comments that the HHS riglusichent models do nappropriatelyaccount for

short-term enrollment. One commenter suggesked risk scores foindividuals that were
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enrolled for only part of a y& would be inaccurate.” 78 Fed. Reg. at 15,421 (dated March 11,
2013)(A.R.000238). HHS gave two responses to this camhmit first stated that “[oJur models
were calibrated to account for shterm enroliment in several wa. First, enrollee diagnoses
were included from the time of enrollmént 78 Fed. Reg. ati5,421 (dated March 11,
2013)(A.R.000238). This inclusion means that, “ifeamollee joined a plan in April but did not
receive her diagnosis until July, she was néndess treated as having the condition for the
entire period of enrollment,” meaning startingApril. Defendant Memat 37. HHS next stated
that,

in the statistical estimation strategy for the HHS HCCs, average monthly

expenditures were defined as the enrollee’s expenditures for the enrollment period

divided by the number of enrolimemhonths, annualizedxpenditures (plan

liability) were defined as averageomthly expenditures multiplied by 12, and

regressions were weighted by monthewifollment divided by 12. We believe that

this statistical strategyalongside the minimum enrolent requirement, ensures

that monthly expenditures are cortgastimated for all individuals.
78 Fed. Reg. at 15,421 (dated March 11, 2013)@06238). Health Connections argues that
HHS’ first response, “while helpful, does not agl the core problem ofdividuals with very
short enrollment periods who never see a doctaolevenrolled.” Plaintiff Mem. at 48. Health
Connections argues that HHS’ second respofexacerbates the problem, because many
enrollees -- such as woman giving birth -- hadkieir expenses concentrated in a small time
period, and thus averaging such expenses owarvéwmonths significantly underestimates the
costs of partial year enrollegs Plaintiff Mem. at 48 (ding Hickey Declaration at 23
(NMHCO000885)).

Notwithstanding Health Conngans’ criticisms, by includingn enrollee diagnosis from

the time of enroliment and averaging monthly exgyires, HHS addressed important aspects of

the partial-year enrollee problemamely how to estimate a partial year enrollee’s healthcare
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costs._See Colo. Envtl. Coal. v. Dombeck, 185 F.3d at 1167. Further, HHS’ statement that “[w]e

believe that this statisal strategy, alongsideghminimum enroliment requirement, ensures that
monthly expenditures are correctly estimated fbinaividuals” is not “so implausible that it
could not be ascribed to a difference in viewtle product of agency expertise.” Colo. Envtl.

Coal. v. Dombeck, 185 F.3d at 1167 (citations omitted). HHS’ statistical estimation strategy that

attempts to capture an enrollee’s healthcare resgmeis the product of agency expertise. Colo.

Envtl. Coal. v. Dombeck, 185 F.3d at 1167.

Health Connections next argues that HHS later “received a number of comments
addressing the problem and offeriaglutions,” but that “it providé no analysis of the issues
raised.” Plaintiff Mem. at 49 (cittn 81 Fed. Reg. at 12,220 (dated March 8,
2016)(A.R.007764)). Instead, HHS responded thale appreciate commeers’ substantive
feedback on accounting for partigar enrollment in future reldarations and will continue to
analyze this issue and includer findings in the White Papéor discussion at the March 31,
2016 risk adjustment confamce.” 81 Fed. Reg. at 12,220 (dated March 8, 2016)(A.R.007764).
That HHS essentially statedathit would address new commsrat a meeting does not render
HHS’ behavior arbitrary and capricious. Indeed, “[a]gencies are not required to consider every

alternative proposed nor respond to every coninmeade.” _Ron Peterson Firearms, LLC v.

Jones, 760 F.3d 1147, 1163 (10th @@.14)(internal quotations omitted). More importantly,
“[flailure to respondis not grounds for APA invalidain unless the points raised in the
comments were sufficiently central that agency silence would demonstrate the rulemaking to be

arbitrary and capricious.”__NRDC v. EPA, 8528& at 188. There wakowever, no agency

silence. After the meeting, “HHS explained that it wouddalibrate the model by adding

enrollment duration factors.” Plaintiff Mem. at 49 (cing 81 Fed. Reg. at 94,072 (dated
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December 22, 2016)(A.R.009609)). Given that HrhEd a public meeting and changed its
model to one more favorable kealth Connections, the Cawannot soundly hold that HHS
acted arbitrarily ad capriciously.

2. Using Prescription Drug Data.

HHS’ decision not to use prescription drug datats risk adjustment model was not
arbitrary and capricious. HHS specifically comsetl the advantages atidadvantages of using
prescription drug data. _ See RTI Intaronal Memorandum at 4 (dated December 15,
2011)(A.R.000838). HHS understood that “the nadmantage to drug dateie its completeness
and timely availability . . . nearly all prescripti activity creates an eleonic record that is
rapidly available to insurance plans.” Riternational Memorandum at 2 (A.R.000836). HHS
considered, however, thdfclounterbalancing the advantages drug data in risk adjustment
models are several problems. Chief among theghe incentives thatrug-based payments
systems would create.” RTitternational Memorandum at(A.R.000838). Specifically, “[t]he
most salient concern with tying risk adjustment payments to drug usage is the likely distortion of
provider decisions toward pharmaceutical thEsp RTI International Memorandum at 4
(A.R.000838). “This distortion would create reaktso not only the costs. . of the drugs
themselves, but also the health outcomes Watld be diminished by any deviation from
clinical best practices.”RTI International Memorandum dt (A.R.000838). These costs may
include “the risk of doctors steering patients tadvdrugs rather than behavioral therapies, but
also a bias towards certain types of drugs @ated with high cost conditions.” Defendant
Mem. at 40 (citing RTI Internatiohdemorandum at 6-7 (A.R.000840-41)).

Further, HHS adequately performed its ydiib “consider and respond to significant

comments received during the period for publiecnment.” _Perez v. Mortgage Bankers Ass'n,
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135 S. Ct. 1199, 1204 (2015). HHS’ proposed rule for 2014 stated:

At this time, we have elected not to indé prescription drug use as a predictor in

each HHS risk adjustment model. Whileeusf particular prescription drugs may

be useful for predicting expenditures, welieve that inclusn of prescription

drug information could create adversecentives to modify discretionary

prescribing. We seek comments on possible@gches for future versions of the

model to include prescription drug infoation while avoiding adverse incentives.
77 Fed. Reg. at 73,128 (dated December 7, 201R)0A0123). Health Connections contends
that HHS did not adequately respond to commeegmrding this propoderule, such as the
Pharmaceutical Research and Manufactur@rsAmerica Comment (dated December 20,
2012)(A.R.002765-70). _ See Plaintiff Mem. at 4mhat comment statethat “prescription
medicine utilization can improve ehprecision of risk scores rfacertain conditions . . . .
[R]esearch has shown that indlugl prescription utilization in . . risk adjustment models
improves the correlation between risk score aaual claim costs.” Pharmaceutical Research
and Manufacturers of America Comment at 4RA02768). Essentiallyhis language argues
that the use of prescription drug data wouldken&lHS’ risk adjustment model more accurate.
See Pharmaceutical Research and Manufactuof America Comment at 4 (A.R.002768).
HHS’ 2014 proposed rule had alrgdaalanced, however, the possilalccuracy that prescription
drug data may provide against other conceexqlaining that, “[w]hile use of particular
prescription drugs may be useful for predigtiexpenditures, we believe that inclusion of
prescription drug information could creatdverse incentives to modify discretionary
prescribing.” 77 Fed. Reg. at 73,128 (dadbe=tember 7, 2012)(A.R.000123). HHS’ subsequent
responses therefore did not require furtheribeecause HHS’ reasoning for its decision was
already “clear to the public. NRDC v. EPA, 859 F.2d at 189.

HHS specifically considered the advantaged disadvantages of ing prescription drug

data. It may be that usingeqscription drug data would hayeeen a superior public policy
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choice; indeed, HHS ultimately changed its mind and decided to use at least some prescription
drug data in its risk adjustmemodel beginning in 2018. e® 81 Fed. Reg. at 94,076 (dated

December 22, 2016)(A.R.009613). See also Encino Motorcars, LLC v. Navarro, 136 S. Ct. at

2125 (“Agencies are free to change their emgstpolicies as long as they provide a reasoned
explanation for the change.”). A suboptimakion, however, is not necessarily arbitrary and
capricious, and the Court will not second-guel$$S’ reasonable decision not to incorporate
prescription drug data into itssk adjustment model.

V. HHS' RISK ADJUSTMENT FORM ULA DOES NOT EFFECTIVELY
ELIMINATE BRONZE LEVEL PLANS.

Health Connections argues that HHS’ riasfljustment methodologyiolates the ACA,
because it is so burdensome that it effectiediiyjinates bronze level plans while the ACA took
pains to create those plans. SesrRiff Mem. at 50-51. The ACA states:

Levels of coverage defined

The levels of coverage describedhis subsection are as follows:

(A) Bronze level

A plan in the bronze level shall provide a level of coverage that is

designed to provide benefits thate actuarially equivalent to 60

percent of the full actuarial vauof the benefits provided under

the plan.
42 U.S.C. §18022(d)(1)(A). By its plain languagettprovision states that a bronze level plan
shall have certain features, but it is silent regaydhe profitability of those plans. It does not,
for example, state that the plan must alway9itditable. With its actions, the Court is not
convinced that HHS has, as&lth Connections insistsjd] e [f] acto [b]Janned Bronze Plans.”
Plaintiff Mem. at 50. For insta@e, Health Connections arguesittimany insurers have stopped

offering bronze plans, but it does not argue thrainze have vanished teely. See Plaintiff

Mem. at 51. Meanwhile, HHS asserts that “Ndexico health insurers proposed more than 20
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different Bronze plans for the 2018 benefi¢ar, including several offered by [Health
Connections].” Defendants’ Repat 23. The trend Health Connexts identifies raises serious
concerns, but those concerns do neaamthat HHS has violated the ACA.

Health Connections asks the Court to “rechdo the agency ... [for HHS] to grapple
with the question of how the agency can prdavthe risk adjustment program from gutting
Congress’s intent to have vialldeonze product offerings,” PlaifitMem. at 44, or to order HHS
to respond to Health Connections’ comment albmw HHS was going to adjust the formula so
bronze plans are not unfairly pdaad, see Tr. at 112:9-15 (Bassman). Such relief is neither
necessary nor appropriate. HHS has respondedroments that its risk adjustment formula
disadvantages bronze level plans. In 2016, Htd8ressed proposals for improving its risk
adjustment formula’s predictivability and noted that “[a] feeommentators . . . suggested that
bronze plans are . . . specifically disadvantaggethe existing risk adjustment model.” 81 Fed.
Reg. at 94,083 (dated December 22, 2016)(A.R.009620). HHS responded that, although some
suggestions may improve its risk adjustment idais predictive abilityjt was “still evaluating
the tradeoffs that would need to be mademodel predictive power among subgroups of
enrollees,” and it will “continue to exploredde modeling approaches.” 81 Fed. Reg. at 94,083
(A.R.009620). The Court sees no basis for orderhip to provide an additional response to
this specific aspect of the discussion.

IT IS ORDERED that: (i) the Plaintiff's Motion fo Summary Judgment, filed April 13,
2017 (Doc. 32), is granted in part and deniegart; and (ii) the Defendants’ Cross-Motion for
Summary Judgment, filed June 1, 2017 (Doc. 34yrasted in part and denied in part. The
Court sets aside and vacates the agency actitm @sing a statewide average premium for the

2014, 2015, 2016, 2017, and 2018 rules and remands the case to the agency for further
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proceedings. The Court dismisses the Pliihew Mexico Health Connections’ remaining

claims with prejudice.
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