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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

PlaintifffRespondent,

V. No. CV 16-0882LH/LAM
CR 11-1204 LH

WARREN RIVERA,

Defendant/Movant.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION *

THIS MATTER is before the Court on Defendantivant’s (hereinafter “Defendant”)
Motion to Correct Sentence Pursuant to 28 U.S.C. § 2255 [Doc. 1],% filed on May 24, 2016.
PlaintifffRespondent (hereinaft “the Government”) fileca response on November 29, 2016
[Doc. 11], and Defendant filed a reply on January 6, 2@ac[ 15]. United States District Judge
C. LeRoy Hansen referred the claims raisethis case to the undersigh&or proposed findings
and a recommended disposition, and a hearing, if necessaoe. 2J. Having considered the

motion, response, reply, relevanivlaand the record in this caaed in Defendant’s underlying

1 within fourteen (14) days after a party is sered with a copy of these proposed findings and
recommended disposition, that party maypursuant to 28 U.S.C.8 636(b)(1), file written objections to such
proposed findings and recommended disposition. A party must file angbjections with the clerk of the
United States District Court for the District of New Mexico within the fourteen (14) day period allowed if that
party wants to have appellate review othe proposed findings and recommendegdisposition.  If no objections
are filed, no appellate review will beallowed. Pursuant to Fed. R. CivP. 72(b)(2), a party may respond to
another party’s objections within fourteen (14) days after being served with a copy of the objgmns.

2 Hereinafter, all documents from Case No. CIV-BB® cited in this decision will be designated Bs¢.”

followed by their docket number, and all documents filéase No. CR-11-1204 cited in this decision will be
designated asCr.Doc.”
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criminal case contained in Case No. CR1PD4, the undersigned recommends, for the reasons
set forth below, that the clainnaised Defendant’s § 2255 motidddc. 1] be DENIED in part,

and that the parties be allowed additional timiertef the issue of the conditional discharge of one
of Defendant’s aggravated assault charges.

Factual and Procedural Background

On May 11, 2011, a federal grand jury charBefendant with being a felon in possession
of a firearm in violation of 18 &.C. 88 922(g)(1) and 924(a)(2).Cr[Doc. 14]. On
October 18, 2011, a jury convicted Defendant ah¢pea felon in possession of a firearm, as
charged in the Indictment. Cf.Doc. 76]. On February 12, 2013, Bendant was sentenced to a
term of 270 months imprisonment, aBgears of supervised releaseCr.poc. 129 at 2-3].

In his § 2255 motion, Defendant statémt, at sentencing, the Court adopted the
Presentence Report's (“PSR”) conclusion tBestfendant was subject to the Armed Career
Criminal Act (“ACCA”) based on three prior coigtions: (1) aggravatealssault (deadly weapon);
(2) aggravated battery against@sehold member (great bodily harand (3) aggravated assault
against a household member (deadly weapoboc.[1 at 2-3];see also [Doc. 17-1 at 1 25, 40,
41, and 42]. Defendant contentlgat his prior convictions for aggravated assault no longer
gualify as violent felonie$ollowing the holding ofJohnson v. United States, 135 S. Ct. 2551
(2015). <eeid. at 10-21. Defendant contends that éhesnvictions are not enumerated offenses
under the ACCAgeeid. at 11), and that they do not fall umdiee force clause of the ACCAee
id. at 11-21). Therefore, Defemitacontends that “[b]ecause thgor convictions for aggravated
assault are no longer validedicate offenses aftdohnson, [Defendant’s] sentence exceeding the

statutory maximum for his offensé conviction violates due procesf law and he is entitled to



resentencing.” Id. at 23. In addition, Defendant conterilat he is no longer a career offender
under the Sentencing GuidelineSeeid. at 23.

In response, the Governmestates that the Tenth Ciicdnas recently found that New
Mexico aggravated assault constitutes a crimaadénce under the Sentencing Guidelines’ force
clause. Doc.11 at 3-8] (citing United Sates v. Maldonado-Palma, 830 F.3d 1244
(10th Cir. 2016)). The Government contends tgince the Sentencing Guidelines’ force clause
is identical to the ACCA's force clause, the holdindgvialdonado-Palma supports a finding that
New Mexico aggravated assault is a crimeviofence under the ACCA'’s force clausé&ee id.
at 5-8. The Government also contends that buat’'s aggravated battery conviction is a crime
of violence under the ACCA'’s force clausé&eeid. at 8-14. Finally, th&overnment notes that
one of Defendant’s aggravateskault convictions was resolved by the New Mexico district court
through a conditional dischargeSee id. at 14 (citing theDoc. 17-1 at 1 40). The Government
states that “[a] conditional discharge does na@bive an adjudication of guilt by the Court,” but
that “[t]his issue was not raiséy any party previously and would rim subject to the retroactive
application of . . Johnson,” so “it would be sulgct to the one-year staguof limitations period
governing . . . 8 2255 motions, which has long since expiréd.” The Government states that
“[tlhe undersigned prosecutor does not desire, however, to mpthisle behind procedural
defenses in order to allow an illegal sentence to staihd.” (noting in footnote 1 that a waiver of
the statute of limitations defeméwould require authorizatiorbave the undersigned prosecutor’'s
level of authority”). The Government notes that the issue of whether a New Mexico conditional
discharge can be used as a prior corsictor purposes of the ACCA is uncleaBeeid. at 14-18.
Therefore, the Government statdmat, if “the Court resolves thdohnson analysis in the

government’s favor, the government requests an agmioy to provide additional briefing and a



decision from the United States Attorney’s Office@sny waiver of the atute of limitations.”
Id. at 18.

In reply, Defendant states that he maintaiad his aggravated asdiaconviction is not a
crime of violence under the ACCA, however, Defant “acknowledges th#tte Tenth Circuit’s
recent decision itUnited States v. Maldonado-Palma counsels a different conclusion.”Dgc. 15
at 1]. Defendant further acknowledgesttithe Court is bound by that decisiofee id. at 2.
However, Defendant contends that he is still entitled to relief because one of his aggravated assault
charges resulted in a conditional diaoge, which is not a convictionSeeid. at 2-8. Defendant
notes that one judge in thio@t found that a conditional dischargounts as a “prior sentence”
for purposes of calculating a defendant’s crimhinistory under the Sentencing GuidelineSee
id. at 5. However, Defendant also notes thanother case in this Court a judge found that a
conditional discharge is not a prior convictiom purposes of an enhancement under 21 U.S.C.
8§ 841(b)(1)(A), which Defendant contenids statute similar to the ACCASeeid. In addition,
Defendant notes that “New Mexico’s habituaffender statute explicitly allows the use of
conditional discharge orders to enbasentences for repeat offenderdd. at 7 (citing N.M.S.A.

§ 31-18-17(A)). However, Defendant contendattfthat statute distiguishes between prior
convictions and conditional discharges,” and ttthe New Mexico cous have rejected the
argument that a conditional discharge can be tsedhance a sentence undther statutes that

do not include language explicitly authorizing tis® of a conditional discharge for that purpose.”

Id. (citations omitted). Defendant contends that this claim should not be time-barred, stating that
“[blecause [Defendant’s] ACCA sentenag&as imposed on grounds invalidated undamson,

this Court can uphold that sentence only if it nfimds that [Defendant] has three or more

gualifying convictions undethe remaining two prongs of the ACCA.Id. at 7-8. Therefore,



Defendant asks the Court to find that his 200@eDof Conditional Discharge does not qualify as
a previous conviction for purposes of the @& and to resentend@m without the ACCA
enhancement.Seeid. at 8. In the alternative, Defendardtsts that he “agrees with the procedure
the United States proposes in its response; nampeviding the United States an opportunity to
provide additional briefing and a decision from the United States Attorney’s Office as to any
waiver of the statute of limitations.1d. at 8, n.3. Defendant alssks that he be given “an
opportunity to respond to such briefing and to teeision of the United States Attorney’s Office.”
Because the parties agree that Defendant’s prior convictions for aggravated assault fall
under the ACCA'’s force clause pursuémthe Tenth Circuit’'s holding iMaldonado-Palma, the
Court recommends that this claim should denied. The Court also recommends that
Defendant’s contention that he is no longer @eaoffender under the Sentencing Guidelines be
denied because the United States Supreme CoBeckhes v. United Sates, 137 S.Ct. 886, 897
(2017) recently held #t the Sentencing Guidelines are not subject to a void-for-vagueness
challenge. The Government arguthat Defendant’s prior corotion for aggravated battery
gualifies as an ACCA-predicate offensegDoc. 11 at 8-14), and it appears that Defendant agrees
(see Doc. 1 at 21-22, stating that “[aly one of [Defendant’s] maining prior convictions
arguably qualifies as a crime of violence: a20kew Mexico conviction for aggravated battery
(great bodily harm)”). Defendant, however, doestend that his othéwo felony convictions --
for theft and possession of cocaine -- do quadlify as ACCA-predicate offensese id. at 22),
which the Government does not dispute, anel @ourt finds no reason to find otherwise.
Therefore, the Court finds that Defendantgygravated assault convictions are proper
ACCA-predicate offenses, and thlabse convictions and his aggravated battery conviction satisfy

the ACCA for an enhanced sentence. Howeer Court does not recommend dismissal of this



case at this time because the Government hadrthe issue that one of Defendant’s aggravated
assault charges resulted in a conditional digghanstead of a convion. The Government
raises the issue only in the evdahat the Court resolves thiwhnson issue in favor of the
Governmenti.e,, that Defendant’s aggravated assault witteadly weaporoavictions constitute
crimes of violence under the ACCA. Otherwisee Government states that “[i]f the Court
resolves thdohnson analysis in [Defendant’s] favor, there would be no need to address the issue
of the conditional discharge [since] [t]hat issue would be mooDbc[11 at 18]. Since the
Court recommends that tlehnson issue regarding Defendant’sqarconvictions for aggravated
assault with a deadly weapon be resolved in favor of the Government, the Court finds that the
Government’s request for an opportunity to pdavsupplemental briefing and a decision from the
United States Attorney’s Office as to any waiedrthe statute of limitations, and Defendant’s
request for an opportunity to respond to the seippital briefing, are reasonable in light of the
issues raised by the parties. Therefore,Gbert recommends that Defgant’s claims in his
§ 2255 motion be denied in partaththe Government be giveourteen (14) days to provide
supplemental briefing on Defendant’s conditional discharge and a decision from the United States
Attorney’s Office as to any waiver of the st of limitations, and that Defendant be given
fourteen (14) days to respond te tBovernment’s supplemental briefing.
Conclusion

IT IS THEREFORE RECOMMENDED , for the reasons stated above, that the claims
raised in Defendant'Motion to Correct Sentence Pursuant to 28 U.S.C. § 2255 [Doc. 1] be
DENIED in part .

IT IS FURTHER RECOMMENDED that, within fourteen (14) of the entry of an

order adopting these Proposed Fidings and Recommended Dispositignthe Government



shall file supplemental briefing on Defendant@nditional discharge and a decision from the
United States Attorney’s Office as to any waiver of the statute of limitations.

IT IS FURTHER RECOMMENDED that,within fourteen (14) days of the filing of
the Government’s supplemental briefing Defendant shall file a rpsense to the Government’s

supplemental briefing.

/
EgéDEE SA. MARTINEZ E ?

UNITED STATES MAGISTRATE JUDGE



