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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARK REYES,
Plaintiff,
VS. NoCV 16-00883ViV/GBW

WARDEN GERMAN FRANCO,
DEPUTY WARDEN ALICIA LUCERO,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Prisoner’s Civil Rights Complaint filed
by Plaintiff, Mark Reyes (Doc. 1). The Court detenes that the Complaint fails to state a claim
for relief under 42 U.S.C. Section 1983 and willdiemissed without prejudice. The Court also
grants Plaintiff Reyes leave to file an amended complaint.

I. Factual and Procedural Background

Plaintiff Mark Reyesis a prisoner incarcerated aétRenitentiary of New Mexico
(“PNM”). (Doc. 1 at 1). Reyes alleges deprigatof constitutionally protected rights to due
process, equal protection, and freedom from wsmeable seizures by dedions from Plaintiff's
prison inmate account for debts that were imeai for postage and legal copies between 2000
and 2005. Reyes claims that the deductioms fthe account by prison officials are illegal
because: (1) Plaintiff's sentencedaincarceration were illegal; XPlaintiff is indigent and all

legal mail and legal copies are free to indigamates; (3) in 2010 Plaintiff obtained a legal

! Plaintiff attaches documentation to the Complalmwing that Plaintiff's name has been legally
changed to “Monica Meshica Malina Shaylie AztecaéeDoc. 2-2 at 10-11Because this lawsuit
was filed under the name of “Mark Reyes”, theu@ uses that name to refer to Plaintiff.
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name change and is no longer liable for anygletaturred under the name of “Mark Reyes”; and
(4) in 2013, Plaintiff signed an authorization éodeduction of 50% of anies deposited in the
account but, off and on, the prisorddets all of the monies depositedo the account. (Doc. 1

at 4-5).

Reyes alleges damage from the deductiomarfies in the inmate account and freezing
of the account. The claimed damage includesalpility to purchase food, hygiene, clothing,
and medical items from the commissary, losbadks due to inadequdtends to mail them
home, loss of copies of legal documents dueadequate funds to mail them home, and an
inability to complete the publitian process for the name change due to lack of funds. (Doc. 1
at 7-10, 17-27). Plaintiff's request for reliekagor reimbursement of the amounts that have
been deducted from the inmate account, release from all liability for any debt owed the prison,
all mail sent free-of-charge, payment of the mailon costs for the name change, replacement
of 97 specified books, a one-yesarbscription to “Shae” magazine, and a number of clothing
items to be ordered at the prisor¥pense. (Doc. 1 at 17-27).

Reyes’ inmate account statements containede record do naupport any allegation
that the prison has taken all of the money &rRiff's account. While the account statements do
show some deductions by the prison to cover it for postage charges, the statements also
show ongoing charges by Reyes for commissarghases and postage. (Doc. 2 at 5-8, Doc. 4
at 2).

Il. Standard for Failure to State a Claim

Plaintiff Reyes is proceeding pro se andorma pauperis The Court has the discretion
to dismiss arn forma paupericomplaintsua spontéor failure to state a claim upon which

relief can be granted under either Rule 12(bdfghe Federal Rules @ivil Procedure or 28



U.S.C. Section 1915(e)(2)(B). A claim shoulddiemissed where it is legally or factually
insufficient to state a plaible claim for relief.Bell Atlantic Corp. v. Twomb)\650 U.S. 544
(2007).

Under Rule 12(b)(6), the Court must accept all well-pled factual allegations, but not
conclusory, unsupported allegations, and may apnsider matters outside the pleadings.
Twombly 550 U.S. at 558)unn v. White880 F.2d 1188, 1190 (10th Cir. 198%he Court may
dismiss a complaint under Rule 12(b)(6) for failure to state a claim if “it is ‘patently obvious’
that the plaintiff could not gwvail on the facts allegedHall v. Bellmon 935 F.2d 1106, 1109
(10th Cir. 1991) (quotinicKinney v. Okla. Dep’t of Human Sen@25 F.2d 363, 365 (10th
Cir. 1991)). A plaintiff must allge “enough facts to state a clainrétief that is plausible on its
face.” Twombly,550 U.S. at 570.

Under Section 1915(e)(2)(B), the Court ntagmiss the complaint at any time if it
determines that the action fails to stateaanclupon which relief may be granted. 28 U.S.C. §
1915(e)(2)(B)(2). The authority granted by $@etl915 permits the Court the unusual power to
pierce the veil of the complaint's factual gi#éions and dismiss those claims whose factual
contentions are clearly baseledeitzke v. Williams490 U.S. 319, 327 (1989%ee also Hall,
935 F.2d at 1109 (10th Cir. 1991). The authorit{pierce the veil of te complaint's factual
allegations” means that a court is not bound, asuglly is when making a determination based
solely on the pleadings, to accept without quedti@ truth of the plaintiff's allegation®enton
v. Hernandez504 U.S. 25, 32-33 (1992). Nor is the Caequired to accephe truth of the
plaintiff's allegations but inead may go beyond the pleadings aodsider any other materials

filed by the parties, as well as courbpeedings subject to judicial notickl. at 32-33.



The Court liberally construes the factual gd&ons in reviewing a pro se complail@ee
Northington v. Jacksqr973 F.2d 1518, 1520-21 (10th Cir. 199P)owever, a pro se plaintiff's
pleadings are judged by the same legal standardagpbt to all litigantsand a pro se plaintiff
must abide by the applicable rules of coOgden v. San Juan Coun82 F.3d 452, 455 (10th
Cir. 1994). The Court is not obligat to craft legal theories fordtplaintiff or to supply factual
allegations to support the plaintiff's claims. Noay the Court assume the role of advocate for
the pro se litigantHall, 935 F.2d at 1110.

In deciding whether to dismiss the complaintwimole or in part, th€ourt is to consider
whether to allow plaintiff an opportunity to antethe complaint. Pro se plaintiffs should be
given a reasonable opporttynto remedy defects in their pleadinggeynoldson v. Shillinger,
907 F.2d 124, 126 (10th Cir. 1990). The opportutotgmend should be granted unless
amendment would be futiledall, 935 F.2d at 1109. An amendment is futile if the amended
claims would also be subjettt immediate dismissal undire Rule 12(b)(6) or Section
1915(e)(2)(B) standard®Bradley v. Val-Mejias379 F.3d 892, 901 (10th Cir. 2004).

I1l. Analysis of Plaintiff Reyes’ Claims

Plaintiff claims that the deductions from hisrate account were madeviolation of his
due process, equal protection, and FourtreAdment rights. (Doc. 1 at 3). The named
Defendants in this case are Warden Germandérand Deputy Warden Alicia Lucero. (Doc. 1
at 1). As factual support for the claims angtithese Defendants, Plaintiff Reyes alleges:

The defendants Warden German Franco and Deputy Warden Alicia Lucero were
informed in writing by me in 2015 thaty account money was being taken again
even though | don’t owe money . . . The Warden German Franco and Deputy
Warden Alicia Lucero are directly q@snsible for this ongoing violation because
they have known about it since 20I8ldave not stopped charging me. . .Only

the Wardens can sign for the debt tadiseontinued and for my money to be
returned.



(Doc. 1 at 12-13).

A. Due Process Claim:Inmates do not automatically haagorotected mperty interest
in the money that is depoditénto their prison account&ist v. Anderson2013 WL 6909470, at
*4 (W.D. Okla. Dec. 30, 2013unpublished) (citingteffey v. Ormam61l F.3d 1218, 1221-23
(10th Cir. 2006)Clark v. Wilson 625 F.3d 686, 691 (10th Cir. 20).0Property interests are
created, and their dimensions are defined, by exjstiles or understandings that stem from an
independent source, such as state Bav.of Regents of State Colls. v. Rab8 U.S. 564, 577
(1972). The determination of whetttbose interests rises to tlewel of a legitimate claim of
entitlement protected by the Due Process §€das made under federal constitutional 1See
Memphis Light, Gas & Water Div. v. Craft36 U.S. 1, 9 (1978).

For prisoners, the Supreme Court has hedtl dhdeprivation of a prisoner's protected
liberty interest occurs if a deprivation “imposasgpical and significant hardship on the inmate in
relation to the ordinarincidents of prison life.'Sandin v. Connei515 U.S. 472, 484 (1995).
The Tenth Circuit extended thissteo claims of a deprivation af prisoner's protected property
interest in their prison accoun@lark, 625 F.3d at 691. However, regulation of and limitations
on the prisoner’s use of funds, and deductiofunfls for payment of incurred prison costs do
not impose any atypical and significant harddhipinstead constitutes a typical incident of
prison life. Steffey461 F.3d at 1221-23.

The allegations of Plaintiff's Complaint do negtablish a due progeviolation. Reyes’
contentions of freezing of funds@a resulting lack of funds toail or ship items and to make
commissary purchases, if proven, would demanstonly the type of regulation typically
incident to prison life and would not demonstrany atypical and significant hardship on Reyes

giving rise to a legitimate entitlemeprotected by due procesSteffey461 F.3d at 1221-23



(holding that prison officials’ seire of money order from an inmate’s family to pay prison debt
did not constitute an atypical and significantdship and did not give rise to a due process
claim); Clark, 625 F.3d at 691 (holding that prison oidils’ freezing of plaintiff's inmate
account to pay judgment debt esvby plaintiff failed to shovan atypical and significant
hardship and did not allege a due process clahtgordingly, the Complairfails to state a due
process claimSteffey461 F.3d at 1221-23.

B. Equal Protection Claim: Plaintiff appears to allege denial of equal protection
based upon indigency. (Doc. 1 at 11). “Thau&dProtection Clause of the Fourteenth
Amendment commands that no State shall ‘derantoperson within its jurisdiction the equal
protection of the laws,’” which is essentially aedtion that all persor@milarly situated should
be treated alike.City of Cleburne vCleburne Living Ctr.473 U.S. 432, 439 (1985%ee also
Barney v. Pulsipherl43 F.3d 1299, 1312 (10th Cir. 1998) (trder to assert a viable equal
protection claim, plaintiffs must first make a thineld showing that theyere treated differently
from others who were similarly situated to th&mrhus, to state an equal protection violation,
Plaintiff must allege facts that Franco ordewo treated him differently than other similarly
situated prisoners. Individuals are “similarly sited” only if they are alike “in all relevant
respects.’Coal. for Equal Rights, Inc. v. Rittes17 F.3d 1195, 1199 (10th Cir. 2008) (quotation
marks omitted)Requena v. Robert893 F.3d 1195, 1210 (10th Cir. 2018). Plaintiff makes no
factual allegations anywhere in the Complaint thasrsmilarly situated to but treated
differently from other inmates. The Court wilbt hypothesize sufficient facts to state a claim.
Requena893 F.3d at 1210.

Further, even if Plaintiff had alleged diféntial treatment for purposes of an equal

protection claim, he makes no allegations thatprison policy of deducting payments for the



postage debt denies him access to the coukt®lates any other constitutional righiVhite v.
Colorado,157 F.3d 1226, 1234 (10th Cir. 1998). Neithesoners nor indigents constitute a
suspect class warranting strict scrutinyieg for an equal protection challengl. at 1234.
Because no suspect class is involved, the challenged prison policy need only bear a rational
relationship to legitimate government endis.

The courts have consistently held th@rison may, rationally and consistent with the
Constitution, limit the amount of advances to anate, or deduct inmate funds to preserve the
funds and encourage inmate responsibility. Wittealditional factual allegations that a prisoner
was actually prevented from brimgj a court action, allegations sfich limitations alone do not
state a denial of access to ttmirts or otherwise allegeviolation constitutional rightsSee
Blaise v. Fenn48 F.3d 337 (10th Cir. 1995) (state prigmlicies and regulations limiting funds
to indigent inmates for legal mail is not an indaiéstriction on the right to access to the courts);
Harrison v. Bent Cty. Corr. Facility24 F. App'x 965, 967 (10th Cir. 2001) (prison policy of
limiting advances of postage and copying costs véreimmate’s accouris in arrears does not
deny the inmate’s right of accesse courts or violate equal peation). Plaintiff claims that
he was required to seek leave to proceed without payment of costs, which the Court granted, but
does not claim that he was in fact prevented fooimging a court action(Doc. 1 at 7). Absent
allegations that Plaintiff was unable to acddsscourts or was otherwise deprived of a
constitutional right, the Complaint fails state an equal protection clainHarrison, 24 F.

App'x at 967 Blaise,48 F.3d at 340.

C. Unreasonable Seizure Claim:Plaintiff claims that deductions from his inmate

account constitute the proceeds of an illegaluse under the Fourth Amendment. Plaintiff

asserts that the deductions are illegal baseddigancy, a legal name change, and reversal of



the conviction giving rise to his incarceratiipam 2001 to 2005 incarceration. (Doc. 1 at 3-4).
In order to establish a violation of the FibuAmendment right to be free of unreasonable
seizures, Plaintiff must allege that the rukegjulations, statutem policies authorizing
deduction of payments from theniiate account are uowstitutional. Dmytryszyn v.
Hickenlooper 527 F. App'x 757, 761 (10th Cir. 2013).

In DmytryszynPlaintiff claimed that prison offials violated his Fourth Amendment
right to be free of unreasonable seizures whey deducted from his inmate account both
payments on restitution for a 1990rglary conviction and filing feefor a lawsuit he filed to
challenge his conviction forg@rison disciplinary infractionld. The Tenth Circuit concluded
that there is nothing improper in the State’s coltectf fees imposed as a part of his sentence or
as a condition to a lawsuit. Accordingly, the Cdwetd that the allegations did not establish that
prison officials violated the plaintiff's consitional rights and uphelithe district court’s
dismissal of his claimsld.

Like the plaintiff inDmytryszynPlaintiff herein does naiite, and the Court has not
found, any authority to suggest that PNM’s prigolicies and rules relag to inmate accounts
are unconstitutional. Plaintiff's claims of indigency, a name-change, and alleged reversal of a
prior sentence do not relieve himtbe obligation to pay the debtsathhe incurred for filing fees
and court costs while incarcerate8eed. (notwithstanding granting of leave to procéed
forma pauperisinder28 U.S.C. § 1915(b)(2) and failure oktBtate to seek to collect restitution
for nine years, an indigent inmate must stil plae previously incurred fees and restitution). The
Complaint thus fails to state a FouRmendment claim for relief.

D. Leave to Amend: The Complaint is factually insufficient and fails to state any claim

for relief. Twombly,550 U.S. at 570. It is not sufficientrfBlaintiff to allege that “forcing an



indigent inmate into debt for legal copies and legal mail is in itself unconstituti@ssDoc. 1

at 11;Dmytryszyn527 F. App'x at 761. Instead, Plaintifist specify factalleging how he was
harmed when a constitutional right, such as the tmhtcess the courts or the right to be free of
cruel and unusual punishment, was violatedheyfreezing of his inmate account or the

deduction of 50% of the depositsdover the account debt. As @example, he must identify a
specific legal claim that he was unable to file tmeadequate funds or specific basic needs,
such as food, clothing, or medical care thatvas denied because he could not pay for them,
despite the official’s knowledge of a subgtal risk to Reyes’ safety or healt&ee, e.g., Blaise,

48 F.3d at 340. If Reyes fails to file an amended complaint within 30 days, the Court may enter
judgment on this dismissalithout further notice.

IT IS THEREFORE ORDERED that:

(1) thePrisoner’s Civil Rights Complaint filed bylaintiff, Mark Reyes (Doc. 1) is
DISMISSED without prejudice for failure to stateckim for relief under Rule 12(b)(6) of the
Federal Rules of Civil Procedure ad8 U.S.C. Section 1%1e)(2)(B); and

(2) Plaintiff Reyes is granted leave to file an amended complaint consistent with this

opinion within 30 days of entry dlfie Memorandum Opinion and Order.

UNITED STATE&DISTRICT JUDGE



